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CASES 


ARGUED    AND    DBTEEMINED 


IK  THS 

COTJET    OF    APPEALS 


OF 


MARYLAND. 


DECEMBER  TERM,  1841. 

*  Samujbl  Lucas  et  al  vs.  Michael  M^Blaib  et  al — Decern-    1 

ber,  1841. 

B^  the  Act  of  1888,  chap.  833,  commissioners  were  appointed  by  name  to 
build  a  Town  Hall  in  Baltimore,  and  with  power,  by  a  scheme  or  schemes 
of  lotteries  and  sales  thereof,  or  tickets  therein,  to  raise  the  sum  of,  &c. 
These  schemes  were  to  be  approTed  of  by  the  Commissioners  of  Lot- 
teries. By  the  Act  of  1889,  confirmed  in  1840,  it  became  a  part  of  the 
Constitution  of  Maryland,  that  ^*no  new  grant  to  authorize  the  drawing 
of  any  lottery,  or  the  traffic  or  dealing  in  lottery  tickets,  or  schemes  or 
devices  in  the  nature  of  lotteries.  Sec,  shall  be  made."  The  Commis- 
sioners of  Lotteries  were  public  officers  of  annual  appointment.  By 
bill  filed  in  1841,  the  Town  Hall  Commissioners  complained,  that  while 
they  were  endeavoring  to  sell  the  tickets  in  their  schemes,  the  Commis- 
sioners of  Lotteries,  since  the  Acts  of  1889-40,  '^approved,  and  allowed 
to  be  availed  of,  (and  allowed  tickets  therein  to  be  sold  under  licenses,) 
schemes  of  lotteries  for  the  State  of  Maryland,  and  schemes  of  lotteries 
granted  and  authorized  by  other  States  than  Maryland;  stamped  tickets 
in  such  schemes,  and  issued  them  to  contractors  for  sale,  and  under  pre- 
text of  licenses  emanating  from  such  Commissioners  of  Lotteries,  that 
the  same  were  largely  sold,  thereby  violating  the  Acts  of  1^39-40,  also 
seriously  interfering  with  the  sales  of  the  complainants,  in  their  Town 
Hall  schemes  authorized  by  the  Act  of  1888.  To  restrain  this  evil  their 
bill  prayed  for  an  injunction  against  the  Commissioners  of  Lotteries, 
and  the  persons  licensed  by  them,  in  relation  to  the  approval  of  tickets 
in  the  lotteries  for  this  State  and  other  States,  and  *  sales  of  tickets  ^ 

therein  and  granting  licenses  therefor.    Upon  this  it  was  held—  "^ 

That  considering  the  difficulty  of  obtaining  adequate  redress  at  law,  and 
the  probability  that  a  multitude  of  suits  T^uld  necessarily  be  instituted 
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to  protect  the  complainant's  franchise,  the  process  of  injunction  w&s  a 
proper  remedy,  (a) 

That  as  trustees,  invested  hy  law  with  an  important  public  duty,  they  ^«^ere 
competent,  as  parties  complainants,  to  proceed  in  equity  in  their  o'^n 
names,  to  protect  the  franchise  committed  to  them  from  Tiolation. 

The  State  was  not  necessary  party  to  the  bill  in  order  to  obtain  an  injunction. 

It  was  the  object  of  the  Act  of  1889,  chap.  39,  to  prohibit  in  future^  &11 
lottery  grants  by  the  Legislature,  and  all  grants  of  licenses  to  deal  in 
lotteries  by  the  lottery  commissioners,  so  far  as  it  could  be  done  without 
affecting  antecedent  or  prior  vested  rights,  secured  by  a  constitutional 
sanction. 

The  difficulty  of  obtaining  adequate  redress  in  a  Ck)urt  of  law  is  one  of  the 
well  established  grounds  for  resorting  to  a  Court  of  Chancery,  and 
especially  where  in  the  pursuit  of  justice  it  may  be  necessary  to  resort 
to  a  multiplicity  of  actions  at  law. 

A  statute  privilege, dn  possession,  of  an  exclusive  character,  not  admitting  of 
an  injurious  competition,  may  in  its  use  and  enjoyment  be  protected  by- 
injunction,  equally  essential  in  such  cases  to  prevent  ruinous  litigation, 
as  fraud  and  evasion  of  the  right.  A  franchise  to  propose  a  scheme  of 
a  lottery  and  sell  tickets  for  a  particular  object,  is  so  far  of  an  exclusive 
nature,  as  to  be  within  the  principle  above  stated. 

The  Act  of  1828,  chap.  129,  sec.  21,  recognizes  the  propriety  of  a  resort  to 
the  writ  of  injunction  in  such  cases.  To  prevent  irreparable  injury  or 
multiplicity  of  suits,  are  grounds  for  obtaining  an  injunction.  This 
preventive  remedy  is  now  granted  more  liberally  than  formerly. 

Commissioners  appointed  by  law — invested  with  a  public  trust — with  means 
for  its  execution — with  full  power  to  act — must  be  entitled  to  use  all 
the  appropriate  means  necessary  to  the  end  in  contemplation,  and  are 
regarded  as  having  such  an  interest  in  the  subject  confided  to  them,  as 
will  enable  them  to  proceed  before  the  tribunals  of  the  country,  for  the 
due  protection  of  the  rights  entrusted  to  them. 

It  is  not  necessary  in  all  cases,  that  the  cestui  que  trusts  or  parties  benefi- 
'  cially  interested,  should  be  parties  to  a  bill  in  equity. 

Executors  and  administrators  who  may  sue,  or  be  sued,  in  many  cases  suffi- 
ciently represent  creditors,  legatees  or  distributees,  for  whom  they  are 
trustees,  (b) 

The  want  of  a  party  as  a  defendant,  is  generally  no  ground  upon  which  to 
claim  a  dissolution  of  an  injunction;  a  necessary  party  may  be  supplied 
before  final  hearing. 

It  is  the  constant  aim  of  Courts  of  equity  to  do  complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  parties  interested  in  the  subject-matter 

^  *  of  the  suit,  but  this  may  be  obtained  by  having  the  necessary  par- 

^  ties  before  the  Court  at  any  time  before  the  final  decree  is  passed. 

If  all  parties  interested  are  not  made  parties  to  the  suit,  the  Court  many 
times,  upon  hearing,  will  not  for  want  of  them  proceed  to  a  decree. 

The  Act  of  1889,  chap.  81,  was  not  confined  to  grants  of  lottery  privileges 
by  the  Legislature,  but  was  intended  to  cover  the  whole  system  of  deal- 
ing in  lotteries,  and  to  prohibit  the  granting  of  Licenses  by  the  Lottery 
Commissioners,  and  the  sale  of  schemes  by  them,  except  as  to  existing  ^ 

« 


(a)  Relied  on  in  White  vs.  Flannigainn  1  Md.  647;  Hffde  vs.*  EUery^  18  Md. 
501.    Distinguished  in  Carlisle  vs.  Stevenson,  8  Md.  Ch.  605.  ., 

(h)  Affirmed  in  Gordon  vs.  Small,  68  Md.  656.  ^ 


LUCAS  ET  AL.  V8.  McBLAIR  et  al.— 12  G.  &  J.  3 

private  lottery  grants;  and  the  power  the  Legislature  before  possessed 
of  regulating  such  private  grants,  and  the  means  by  which  they  might 
be  more  effectually  and  speedily  accomplished. 

Where  the  object  of  the  Legislature  in  passing  a  statute,  was  the  suppres- 
sion of  a  great  moral  evil,  the  construction  of  it  should  be  benign  and 
liberal,  and  not  so  restricted  as  to  leave  much  of  the  mischief  designed 
to  be  suppressed,  the  chance  of  still  being  successfully  pursued,  (c) 

The  title  and  preamble  of  an  Act  are,  strictly  speaking,  no  parts  of  it,  though 
they  may  be  resorted  to  in  explanation  of  the  enacting  clause,  if  it  be 
doubtful;  or  to  restrain  its  generality,  when  it  would  be  inconvenient 
if  not  restrained. 

Appeal  from  Chancery.  On  the  4th  December,  1841,  Samuel 
Lacas,  William  Gwynn,  Charles  G.  Ridgely,  Oliver  Holmes,  George 
G.  Belt  and  Chas.  F.  Mayer,  exhibited  their  bill  of  comphuDt  against 
Michael  McBlair,  George  Cooke,  Samuel  Scribner,  Henry  M.  Bash, 
William  Pyfer  and  J.  G.  Gregory,  and  other  persons  composing  the 
partnership  of  J,  G.  Gregory  and  Company,  alleging  that,  by  an  Act 
of  the  General  Assembly  of  Maryland,  passed  at  December  Session  of 
1838,  chapter  323,  entitled,  <' An  Act  in  aid  of  the  construction  of  a 
State  Armory  and  Town  Hall  in  the  City  of  Baltimore,  and  the  re- 
building and  improvement  of  the  Hanover  Market  House  in  said 
city.  Your  orators  (excepting  Holmes,)  were  appointed  commis- 
sioners for  the  purpose  of  raising,  by  sales  or  drawing  of  schemes  of 
lotteries,  the  requisite  sum  of  money  for  the  construction  of  the  State 
Armory  and  Town  Hall,  which  for  the  public  convenience  and  defence, 
it  was  the  purpose  of  said  Act  to  have  erected.  And  your  orators 
further  show,  that  at  their  December  Session,  1839,  chap.  52,  an  Act 
supplemental  to  that  just  mentioned,  was  passed  by  said  General 
Assembly,  extending  the  term  of  operation  of  the  original  Act,  and 
of  the  privileges  and  rights  *  conferred  by  said  Act.  And  ^ 
your  orators  pray  reference  to  said  original  and  supplemental  ^ 
Acts,  as  they  appear  in  the  printed  compilations  of  the  Acts  of  the 
aforesaid  sessions,  and  that  they  be  deemed  and  taken  as  part  of  this 
their  bill.  Your  orators  now  further  state,  that  the  Mayor  and  City 
Council  of  Baltimore,  whose  property  and  interest  are  to  be  availed 
of,  and  to  be  affected  by  the  said  Acts,  and  by  the  structure  by  the 
same  required,  did,  in  consideration  that  said  structures  should  be 
made,  become  a  party  to  said  Acts  of  Assembly,  and  grant  their 
assent,  and  the  privilege  and  control  to  the  said  commissioners  in 
respect  of  the  use  of  the  ground  and  property  of  said  corporation, 
which  are  contemplated  in  the  fourth  section  of  the  said  original  Act. 
And  your  orators  state,  that  thereupon,  and  to  accomplish  the  project 
so  devised  and  ordained  by  the  State  of  Maryland,  and  through  the 
said  assent  and  concession  of  said  corporation,  so  stipulated  for  by 

(c)  Cited  per  Mason,  J.  in  Charles  vs.  Clagett,  8  Md.  88.    See  Canal  Co,  vs. 
M.  R.  Co.  4  Q.  &  J.  6,  note  (m). 
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the  Mayor  and  City  Goancil  of  Baltimore,  the  commissioDers  afore- 
said proceeded  to  make  contracts  with  persons  for  purchase  of 
schemes  of  lotteries  so  authorized,  which  contracts  were  performed; 
and  finally  to  cause  schemes  of  lotteries  to  be  drawn  under  their  own 
direction,  they  by  their  agents  selling  the  tickets  therein.  And  your 
orators  aver,  that  as  commissioners  under  the  Acts  aforesaid,  they 
are  now  engaged  in  carrying  out  the  objects  of  said  Acts,  by  sales  in 
manner  aforesaid,  with  reference  to  the  said  purpose  of  the  Oeneral 
Assembly,  and  of  the  Mayor  and  City  Council  of  Baltimore.  And 
your  orators  give  your  honor  to  know,  that  Solomon  Hillen,  who  by 
said  original  Act  was  appointed  one  of  said  commissioners,  resigned 
his  said  ofiice,  and  that  Oliver  Holmes,  your  orator,  was  duly  ap- 
pointed a  commissioner  in  his  place,  giving  bond  with  approved 
security,  as  did  each  of  your  orators,  according  to  the  requirements 
of  said  Act«  of  Assembly.  And  your  orators  suggest,  that  bein^ 
thus  the  constituted *agents  of  an  undertaking  of  much  public  im- 
portance, and  which  it  is  the  view  of  the  State  of  Maryland  and  of 
the  Mayor  and  City  Council  of  Baltimore  to  have  accomplished  aft 
promptly  as  may  be,  and  for  which  it  is  the  policy  and  intent  of  said 
^  Acts,  that  means  should  be  *  procured  as  largely  and  surely  as 
^  practicable,  your  orators  are  specially  interested  in  seeing' 
maintained  all  the  restrictive  provisions  of  the  law  and  Constitution 
of  Maryland  touching  the  privilege  of  lotteries.  And  now  your 
orators  show,  that  certain  o£Qcers,  by  virtue  of  enactments  of  the 
General  Assembly  of  Maryland,  have  lieen  from  time  to  time  ap- 
pointed, and  now  are  officiating,  called  commissioners  of  lotteries, 
representing  the  State  in  reference  to  the  revenue  derivable  to  her 
from  drawings  of  lotteries  and  sales  of  schemes,  and  licenses  for 
selling  lottery  tickets,  whose  duties  however,  are  particularly  defined 
and  prescribed  in  the  several  relevant  Acts  of  Assembly,  to  which  in 
that  respect  your  orators  refer;  your  orators  showing,  that  the  actual 
commissioners  now  are,  Michael  McBlair  and  Gkorge  Cooke.  Your 
orators  further  show,  that  by  the  first  section  of  the  Acts  of  the 
General  Assembly  of  Maryland,  passed  at  December  Session,  1831, 
chap.  79,  entitled,  An  axlditioual  supplement  to  an  Act  to  amend 
the  lottery  system,  the  said  commissioners  are  empowered  to  grant  at 
any  time  after  the  passage  of  said  Act,  a  license  or  licenses  to  any 
person  or  persons,  to  be  in  force  for  one  year  from  the  date  of  the 
grant  thereof,  to  sell  not  only  tickets  in  any  scheme  or  schemes  of  a 
lottery  or  lotteries  which  the  said  commissioners  shall  form  and  dis- 
pose of,  or  authorize  for  the  benefit  of  the  State,  but  also  to  sell 
tickets  in  any  scheme  or  schemes  of  a  lottery  or  lotteries  granted  by 
any  of  the  States  of  the  Union,  or  b}'  the  United  States  of  America, 
and  submitted  to  and  approved  by  said  commissioners,  it  being 
further  provided,  that  the  person  or  persons  so  licensed,  shall  at  or 
before  the  obtaining  of  the  licenses,  contract  with  the  commissioners 
aforesaid,  for  the  right  to  draw  a  scheme  or  schemes  of  a  lottery  or 
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lotteries  within  the  year  for  which  the  license  shall  be  granted,  which 
scheme  or  schemes  shall  produce  to  the  State,  at  least  the  sum  of 
fitteen  thousand  dollars  within  said  year.  And  your  orators  now 
state,  that  in  pursuance  of  the  provision  of  law  just  recited,  the 
commissioners  of  lotteries  have  habitually  made  contracts  with  cer- 
tain individuals,  for  the  benefit  of  such  individuals,  of  certain  schemes 
of  lotteries,  devised  or  approved  by  •  the  commissioners  in 
behalf  of  the  State ;  and  with  reference  to  the  yearly  profit  of  ^ 
at  least  fifteen  thousand  dollars,  contemplated  to  be  assured  to  the 
State  by  the  terms  of  the  Act  referred  to ;  such  schemes  being  thus 
created  and  operative  for  the  benefit  of  the  State  of  Maryland;  and 
tbe  fmit  and  profit  thereof  commuted  by  the  contracts  aforesaid, 
made  by  the  commissioners  as  aforesaid,  with  certain  individuals. 
And  yoar  orators  show  further,  that  conformably  to  said  Acts  of 
As8embl.v,  the  commissioners  of  lotteries  have  been  accustomed  to 
grant  licenses  to  said  contracting  individuals,  authorizing  them  or 
their  assignees  of  the  licenses,  to  sell  tickets  of  lotteries  of  tbe  State 
as  aforesaid,  or  of  foreign  lotteries  oC  other  States,  or  of  tbe  [Jnited 
States,  witbin  the  scope  of  the  provision  already  hereinbefore  set 
forth,  as  to  those  licenses.  And  your  orators  state  and  charge,  that 
under  licenses  so  granted  by  the  commissioners  of  lotteries,  and 
under  color  of  the  said  Act  of  Assembly,  tickets  have  ever  since 
the  passage  said  Act  been  sold,  and  are  now  selling  witbin  the 
City  of  Baltimore  and  in  the  State  of  Maryland  at  large,  in  scbemes 
of  lotteries  for  the  State's  use  as  aforesaid,  and  of  lotteries  granted 
and  sanctioned  by  only  other  States  of  this  Union,  or  by  tbe  United 
States  of  America,  such  sales  being  made  not  only  by  tbe  contracting 
individaabt,  and  the  grantees  of  the  State  of  the  said  licenses,  by 
Dumeroas  assignees  of  said  licenses,  under  transfer  of  tbem  res)>ec- 
tively  from  said  contractors.  And  your  orators  further  show,  that 
tbe  contractors  aforesaid,  for  the  disposal  of  said  licenses,  and  for 
tbe  sale  of  tickets  to  those  using  the  licenses  aforesaid,  as  grantees 
of  said  contractors,  have  customarily  had,  and  now  have,  agents  in 
tbe  City  of  Baltimore,  such  agents  receiving  from  tbe  commissioners 
of  lotteries  tbe  tickets  of  tbe  various  schemes;  that  the  commission- 
ers have  approved  for  tbe  dealing  of  said  contractors  and  tbe  holders 
of  said  licenses,  tbe  tickets  so  delivered,  being  stam|)ed  by  said  com- 
missioners in  token  of  the  approval  of  tbe  scbemes,  as  required  by  the 
Act  of  Assembly  aforesaid,  of  the  year  1831.  And  your  orators  state, 
that  tbe  persons  who  have  contracted  as  aforesaid  with  tbe  com- 
missioners of  lotteries,  and  have  so  contracted  since  the  tenth  day 
*  of  March,  in  the  ^-ear  1841,  tbe  day  of  tbe  passage  by  the  ^ 
said  General  Assembly  of  the  Act  hereinafter  mentioned,  ' 

entitled  an  Act  to  confirm  an  Act  entitled,  an  Act  to  alter  and 
amend  the  Constitution,  so  far  as  it  relates  to  tbe  power  of  the  Leg- 
islature to  grant  lotteries,  passed  at  December  Session,  1839,  chap. 
31,  are  J.  G.  Gregory  and  other  persons,  to  your  orators  unknown, 


•. 
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compoaiDg  the  partnership  of  J.  G.  Gregory  and  Company;  and  that 
the  agents  aforesaid  of  said  contractors,  acting  and  managing  for 
them,  in  manner  aforesaid,  in  the  City  of  Baltimore,  are  Samuel 
Scribner,  and  William  Pyfer  and  Henry  M.  Bash,  doing  business  as 
such  agents  and  managers,  under  the  style  of  partnership,  of  S. 
Scribner  and  Company.  And  your  orators  state  and  charge,  that  at 
the  December  Session  of  the  year  1839,  the  General  Assembly  of 
Maryland,  contemplating  the  evils  of  unlimited  lottery  dealings,  and 
of  the  multiplied  lotteries  agitating  and  alarming  the  community, 
and  absorbing  their  means  in  many  instances,  to  be  diverted  to  ob- 
jects of  other  States,  and  to  be  accomplished  beyond  the  borders  of 
Maryland,  and  repudiating  as  a  source  of  revenue  to  the  State',  the 
fruits  of  such  inordinate  dealing,  struck  from  the  ordinary  powers  of 
Legislature  the  sanction  of  lotteries,  by  passing  the  Act  entitled  an 
Act  to  alter  and  amend  the  Constitution,  so  fi^r  as  relates  to  the 
power  of  the  Legislature  to  grant  lotteries,  declaring,  that  from  and 
after  the  confirmation  of  that  Act  by  the  succeeding  Legislature,  ^'no 
new  grant  should  be  made  to  authorize  the  drawing  of  any  lottery, 
or  the  traffic  or  dealing  in  lottery  tickets,  or  schemes  or  devices  in 
the  nature  of  lotteries,  or  the  distribution  of  money  or  property  by 
chance;"  and  your  orators  state,  that  at  the  next  succeeding  session 
of  the  Legislature,  on  the  tenth  day  of  March,  in  the  year  1841,  by 
an  Act  entitled  as  above,  an  Act  to  confirm  the  aforesaid  Act  of  the 
Session  of  1839,  chap.  31;  the  Act  aforesaid  forbidding  to  the  Legis- 
lature the  power  of  lottery  grants,  was  confirmed  and  made  part  of 
the  Constitution  of  Maryland ;  and  the  State  itself,  disabled  from 
continuing  the  practice  of  lottery  dealing,  and  drawing  to  the  trea- 
sury the  premium  of  the  mischief  which  the  Constitution  thus  marked 
•  and  denounced.    But  your  orators  charge,  that  •notwith- 

^  standing  this  constitutional  condemnation  and  inhibition,  the 
commissioners  of  lotteries,  although  the  agents  of  the  State,  who  has 
thus  interdicted  herself  the  privilege  and  profits  of  lotteries,  have 
nevertheless,  in  continuance  of  the  evil  repudiated  by  the  Constitu- 
tion, entered  into  contracts  of  the  same  scope  as  those  permitted  be- 
fore this  constitutional  ordinance,  and  have  approved  and  allowed  to 
be  availed  of,  (and  allowed  tickets  therein  to  be  sold  under  the  licenses 
as  aforesaid,)  schemes  of  lotteries  for  the  State  of  Maryland,  and 
schemes  of  lotteries  granted  and  authorized  above  by  other  States, 
and  have  stamped  as  aforesaid  tickets  in  such  schemes,  and  issued 
them  to  the  contractors  or  their  agents  aforesaid,  which  contractors 
and  agents  your  orators  have  above  named.  And  your  orators  aver 
and  charge,  that  by  sanction  as  aforesaid  by  said  commissioners  of 
lotteries,  and  by  the  instrumentality  of  said  contractors  and  said 
agents,  and  under  pretext  of  the  licenses  aforesaid,  emanating  from 
said  commissioners  of  lotteries,  schemes  are  every  week  approved  for 
State  lotteries  aforesaid,  and  of  lotteries  granted  and  authorized 
above  by  other  States,  and  tickets  are  largely  and  busily  sold  under 
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many  licenses  issued  as  aforesaid,  by  said  commissioners  of  lotteries 
to  said  contractors,  and  from  tbem  passing  to  the  nameroos  fi^rantees 
of  the  licenses,  said  commissioners  stamping  and  authenticating  thus 
or  by  signature,  the  tickets  so  set  afloat;  and  thus  affording  every 
ostensible  warrant  and  all  enconragement  to  a  transgression  of  a  sol- 
emn constitutional  rule,  and  misinterpreting  and  exceeding  the  lim- 
its of  their  constitutional  duty,  as  agents  of  the  State.  And  your 
orators  aver  and  charge.,  that  by  such  action  of  said  commissioners 
of  lotteries  and  of  the  agents  and  persons  afoi^esaid,  not  only  is 
that  social  injury  done  which  the  Constitution  so  studiously  sought 
to  avert,  but  the  undertaking  to  which,  as  aforesaid,  your  orators 
have  been  appointed  as  representatives  of  important  purposes  of  the 
State  and  of  the  City  of  Baltimore,  and  which  the  State  seeks 
to  promote,  has  been  seriously  retarded,  and  its  interests  much 
prejudiced;  and  your  orators  aver  and  charge,  that  the  project  afore- 
said of  the  State,  over  which  they,  as  aforesaid,  preside,  must,  be 
long  delayed,  if  not  •  utterly  intercepted  for  its  accomplish- 
ment,  if  the  unconstitutional  procedure  aforesaid,  of  which  ^ 
your  orators  now  complain,  be  not  arrested.  All  which  is  much  to 
the  grievance  of  your  orators ;  in  tender  consideration  whereof,  and 
forasmuch  as  no  effectual  remedy  can  be  afforded  in  the  premises, 
except  in  this  honorable  Court. 

To  the  end,  therefore,  that  said  Michael  McBlair  and  George 
Cooke,  and  said  J.  G.  Gregory  and  the  other  persons,  his  partners 
as  aforesaid,  and  Samuel  Scribner,  and  Henry  M.  Bash,  and  William 
Pyfer,  may  on  oath,  answer  the  premises,  and  that  said  McBlair  and 
Cooke,  commissioners  as  aforesaid,  may  be  perpetually  enjoined  from 
approving  au}'  schemes  of  any  lotteries  granted  by  any  of  the  States 
of  the  Union,  or  by  the  United  States  of  America,  and  from  devis- 
ing and  approving,  and  authorizing  the  drawing  of  any  schemes  of 
lotteries  for  the  State  of  Maryland  and  the  benefit  thereof,  as  con- 
templated by  the  said  Act  of  Assembly,  passed  at  the  session  of  the 
year  1831 ;  and  that  said  McBlair  and-  Cooke,  as  commissioners,  be 
80  enjoined  from  countersigning  or  stamping,  or  by  any  mark  or 
token  whatsoever,  approving  or  authenticating  any  tickets  in  any 
schemes  of  any  lotteries  as  aforesaid,  granted  b^^  other  States  than 
Maryland,  or  by  said  United  States,  or  in  any  schemes  devised  by, 
or  proposed  to,  or  approved  by  said  commissioners,  for  the  benefit  of 
the  State  aforesaid ;  and  further,  that  said  Scribner,  and  Bash,  and 
Pyfer,  be  perpetually  enjoined  from  issuing  or  delivering,  or  selling 
or  disposing  of,  or  in  any  wise  parting  with  any  tickets  of  any  lottery 
or  lotteries  granted  by  another  State  than  as  aforesaid,  or  by  said 
United  States,  whether  such  ticket-s  be  or  be  not  approved  or  stamped 
or  countersigned  by  said  commissioners,  or  either  of  them,  and 
whether  the  schemes  of  such  lotteries  be  or  be  not  approved  by  said 
commissioners;  and  in  like  manner  that  they  be  so  enjoined  in  respect 
of  any  lotteries  or  schemes  or  tickets  thereof,  or  therein  devised  or 
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approved  by  said  coramissioDers  of  lotteries,  for  the  benefit  of  the 
State  of  Maryland  as  aforesaid ;  and  farther,  that  said  J.  6.  Gregory 
and  the  other  persons,  his  partners  as  aforesaid,  be  in  like  manner 
^  perpetually  *  enjoined  in  respect  to  any  such  lotteries  or 

^^  schemes  or  tickets,  therein  and  thereof,  as  to  which  such  in- 
junction is  above  prayed  and  suggested  against  said  Scribuer,  and 
Bash,  and  Pyfer ;  and  that  your  orators  may  have  such  further  and 
other  relief  in.  the  premises  as  to  your  honor  may  seem  right.  Sub- 
poena and  order  of  publication,  &c.  The  bill  was  sworn  to  by  three 
of  the  complainants. 

On  which  bill  the  Chancellor  [Bland]  passed  the  following  order: 

The  State  not  being  represented  by  its  Attorney-Greneral,  being 
made  a  party,  no  injunction  can  be  granted  as  prayed  by  the  forego- 
ing bill  of  complaint. 

Afterwards,  on  the  8th  December,  1841,  the  complainants  filed  in 
the  said  cause  the  following  order  of  the  Honorable  Stbvbnson 
Abgheb,  one  of  the  Judges  of  the  Court  of  Appeals : 

^^Upon  the  foregoing  proceedings,  it  appearing  to  me  that  the 
Chancellor  has  erred  in  refusing  to  grant  the  injunction  prayed  for, 
it  is  ordered  this  7th  day  of  December,  1841,  that  the  Eegister  in 
Chancery,  do  issue  the  injunction  a^  prayed  in  the  bill,  upon  the 
complainants,  or  some  of  them,  executing  a  bond  with  security  to  be 
approved  by  the  Chancellor,  in  the  penalty  of  five  thousand  dollars, 
conditioned  to  prosecute  their  injunction  with  efiect,  and  pay  and 
satisfy  the  defendants  all  costs  to  which  they  may  be  subjected  by 
said  injunction,  and  also  pay  and  satisfy  all  damages  which  they  or 
either  of  them,  or  the  State  may  sustain  by  the  granting  and  contin- 
uance of  this  injunction." 

Afterwards,  upon  the  petition  of  the  complainants,  the  said  Judge 
of  the  Court  of  Appeals  approved  of  an  injunction  bond,  &c.,  and 
directed  the  Eegister  of  the  Court  of  Chancery  to  issue  an  injunction 
as  prayed  in  the  complainants'  bill. 

In  pursuance  of  the  said  order,  an  injunction  was  issued  in  the 
usual  form. 

The  defendants  appeared  and  filed  their  answers.  But  as  those  an- 
swers are  not  referred  to  by  the  opinion  of  this  Court  in  its  disposi- 
^  ^  tion  of  the  cause,  the  reporters  deem  it  unnecessary  *  to  pub- 
^  '-  lish  them.  Upon  motion  at  the  usual  time.  His  Honor  the 
Chancellor,  dissolved  the  injunction,  and  the  complainants  having 
obtained  an  order  from  His  Honor,  Aboheb,  Judge,  prosecuted  the 
appeal  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Aboheb 
DoBSET,  Chambebs,  and  Spbnce,  J  J. 

Nelson^  Mayer^  and  R.  Johnson^  lor  the  appellants. 
^  ^  McMdhon  and  W.  Schlepj  for  the  appellees,  cited  *  11  O.  dk 

I'*      J.  615,  &c. 
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Stephen,  J.  delivered  the  opinion  of  the  Goart.  The  decision  of 
four  questions  will  we  think  cover  the  whole  Ki*oand  of  controversy 
in  this  case.    Those  questions  involve — 

The  right  and  jurisdiction  of  the  Court  to  grant  the  preventive 
process  of  an  injunction,  as  an  appropriate  remedy  to  arrest  the  mis- 
chief of  which  the  appellants  complain  : 

The  true  construction  of  the  constitutional  amendment  inhibiting 
lottery  grants  and  the  dealing  in  lottery  tickets  in  this  State: 

The  competency  of  the  complainants  in  point  of  interest,  to  sustain 
the  suit,  and — 

The  propriety  of  the  State's  being  represented  by  its  Attorney- 
General,  as  a  necessary  party  to  the  proceeding. 

In  reference  to  the  first  question,  we  think  that  a  Court  of  equity 
was  the  proper  tribunal  to  take  cognizance  of  the  case;  and  that  the 
prohibitory  process  of  an  injunction  was  the  proper  remedy  to  arrest 
the  gravamen. 

The  difficulty  of  obtaining  adequate  redress  in  a  Court  of  law,  is 
one  of  the  well  established  grounds  for  resorting  to  a  Court  of  Chan- 
eery;  and  more  especially,  where  it  may  be  necessary,  in  the  pursuit 
of  justice,  to  institute  a  multiplicity  of  actions  for  that  purpose.  The 
injury  complained  of  in  this  case  would  necessarily  lead  to  that  result, 
if  redress  should  be  sought  in  a  Court  of  common  law  jurisdiction; 
and  it  is  mainly  upon  that  ground,  that  an  injunction  is  held  to  be 
the  pro(>er  remedy,  to  secure  to  a  party  the  enjoyment  of  a  statute 
privilege,  where  it  is  of  an  exclusive  character,  and  does  not  admit 
of  any  injurious  competition.  In  1  John  Rep.  iii5^  Chancellor  Kent 
says,  'Mt  is  settled  that  an  injunction  is  the  proper  remedy  to 
"secure  to  a  part^^  the  enjoyment  of  a  statute  privilege,  of  which  he 
is  in  the  actual  possession,  and  when  his  legal  *  title  is  not  put  ^  ^ 
in  doubt.  The  English  books  are  lull  of  cases  arising  under  '■^ 
this  head  of  equity  jurisdiction."  In  the  same  case,  he  says:  ^'The 
equity  jurisdiction  in  such  a  case  is  extremely  benign  and  salutary; 
without  it,  the  party  would  be  exposed  to  constant  and  ruinous  liti- 
gation ;  as  well  as  to  have  his  right  excessively  impaired  by  frauds 
and  evasion."  It  is  true  the  right,  which  the  complainants  seek  to 
protect  from  violation  in  this  case,  is  not  one  absolutely  and  entirely 
exclusive  in  its  nature,  but  it  possesses  the  quality  and  attribute  of 
exclusiveuess,  at  least  to  a  qualified  extent;  and  sufficiently,  so  we 
think,  to  render  the  principle  and  practice,  upon  which  the  equity 
jurisdiction  is  founded,  not  inapplicable.  It  is  moreover  not  unwor- 
thy of  consideration,  that  the  jurisdiction  of  a  Court  of  equity  to 
apply  a  preventive  remedy  in  this  case,  has,  to  a  considerable  extent, 
received  the  sanction  of  the  Legislature  in  the  Act  of  1828,  chap. 
129,  sec.  21,  where  they  direct  an  injunction  to  be  obtained,  to  pre- 
vent or  restrain  the  drawing  of  lotteries,  which  may  be  unauthorized 
by  the  laws  of  this  State.  The  remedy  by  injunction,  is  there  spoken 
of,  as  one  already  in  existence,  and  not  for  the  first  time  given  or 
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created  for  the  purpose  bj  that  Act.  In  a  case  of  ordinary  trespass, 
remedial  jastice,  ia  the  shape  of  damages,  is  only  to  be  obtained  in 
a  Coart  of  law ;  but  it  is  now  settled,  that  where  the  injury  would  be 
irreparable,  or  to  prevent  a  multiplicity  of  suits,  the  interference  of  a 
Court  of  equity  may  be  obtained  to  stay  the  mischief  by  the  preven- 
tive process  of  an  injunction.  See  6  John  0.  Rep.  499.  In  this  case 
Chancellor  Kent  observes,  that  Lord  Eldon  said  in  7  Ves.  305,  that 
the  law  as  to  injuuctions,  had  changed  very  much,  and  they  had  been 
granted  much  more  liberally  than  formerly.  We  think,  therefore, 
that  under  the  peculiar  circumstances  of  this  case,  considering  the 
di£Qculty  of  obtaining  adequate  redress  at  law,  and  the  probability 
that  a  multitude  of  suits  would  necessarily  be  instituted  to  protect 
the  complainants'  franchise,  supposing  it  to  exist,  (which  upon  the 
present  occasion  must  be  assumed  to  be  the  case,)  the  process  of  an 
injunction  was  properly  applied  to  arrest  the  mischief  of  which  the 
appellants  complained,  and  that  a  Court  of  equity  had  jurisdiction  to 
grant  the  writ. 

-^  •  The  next  question  to  be  considered,  is  the  competency  of 

'■^  the  complainants  to  file  the  bill  to  obtain  the  interference  of  a 
Court  of  equity,  to  protect  them  in  the  use  and  enjoyment  of  a 
statute  privilege,  of  which  they  were  trustees  for  great  and  important 
public  purposes. 

By  the  Act  of  Assembly  under  which  they  received  the  appoint- 
ment of  commissioners,  they  were  invested  with  a  highly  responsible 
public  trust;  the  due  and  faithful  execution  of  which  depended  upon 
maintaining  inviolate,  the  lottery  privileges  which  had  been  granted 
to  those  for  whom  they  were  constituted  agents,  with  full  power  and 
authority  to  act  in  that  capacity.  A  large  sum  of  money  was  to  be 
raised  by  the  lottery  grant,  to  enable  them  to  accomplish  the  object 
of  their  appointment,  and  in  the  language  of  the  law,  full  power  and 
authority  were  given  to  them  for  that  purpose.  To  enable  them  to 
execute  this  important  trust,  all  the  appropriate  means  necessary  to 
that  end  ought  to  be  considered  as  incidentally  granted,  so  far  at 
least  as  the  necessity  of  making  parties  of  their  principles  may  be 
involved.  As  trustees  clothed  with  an  important  trust,  we  think 
they  had  a  sufficient  interest  in  the  subject-matter  of.  the  suit,  to 
enable  them  to  file  a  bill  for  the  purpose  of  obtaining  an  injunction. 

According  to  the  principles  of  equity  jurisprudence,  it  is  not  neces- 
sary in  all  cases,  that  the  ce8tui  que  trustj  or  parties  beneficially  inte- 
rested, should  be  parties  to  the  suit.  A  familiar  instance  to  the  con- 
trary exists  in  the  case  of  executors  and  administrators,  who  may 
sue  or  be  sued,  as  sufficiently  representing  the  creditors,  legatees, 
and  distributees,  for  whom  they  are  trustees.  In  Story^s  Eq.  Plead. 
138,  it  is  said :  ^^It  has  been  well  remarked  by  an  eminent  author,  in 
many  cases,  that  the  expression,  that  all  persons  interested  in  the 
subject  must  be  parties  to  the  suit,  is  not  to  be  understood  as  extend- 
ing to  all  persons  who  may  be  consequently  interested.    In  all  cases 


LUCAS  ET  AL.  V8,  McBLAIR  BT  AL.— 12  G.  &  J.  11 

of  bills  by  creditors,  aud  legatees,  the  persons  entitled  to  the  per- 
soDal  assets  of  a  deceased  debtor,  or  testator,  after  payment  of  the 
debts  or  legacies,  are  not  deemed  necessary  parties,  thoogh  inte- 
rested to  contest  the  demands  of  *  the  creditors  aud  legatees." 
In  page  139,  the  same  author  remarks :  "  Perhaps  the  true  ex-      ■■  ^ 
planation  of  this  doctrine  is,  that  in  cases  of  this  sort.  Courts  of 
equity  proceed  upon  the  analogy  of  the  common  law,  which  treats 
the  personal  representative  of  the  deceased  debtor  or  testator  as  the 
regalar  representative  of  all  the  persons  interested  in  the  personal 
assets,  and  bound  by  his  bona  fide  acts,  so  far  as  third  persons  are 
ooocemed.    If  so,  the  doctrine  stands  upon  a  very  intelligible  aud 
reasonable  footing;  and  we  shall  presently  see,  that  in  this  view,  it 
is  not  peculiar  to  this  class  of  cases.    And  this  leads  us*  in  the  next 
place  to  suggest,  that  Courts  of  equity*  do  not  require  that  all  persons 
having  an  interest  in  the  subject-matter,  should  under  all  circum- 
stances, be  before  the  Court  as  parties.    On  the  contrary,  there  are 
cases  in  which  certain  parties  before  the  Court  are  entitled  to  be 
deemed  the  full  representatives  of  all  other  persons,  or  at  lea^t  so  far 
as  to  bind  their  interests  under  the  decree,  although  they  are  not  or 
cannot  be  made  parties.    Thus,  for  example,  where  real  estate  had 
been  purchased  by  a  joint  fund,  raised  by  a  subscription  in  shares  of 
more  than  two  hundred  aud  fifty  subscribers,  and  the  property  had 
been  conveyed  to  certain  persons  as  trustees  for  the  subscribers ;  and 
afterwards  a  bill  was  brought  against  the  trustees  for  the  sale  of  the 
real  estate,  under  a  mortgage  made  in  pursuance  of  the  trust,  it  was 
held,  not  necessary  for  the  subscribers  to  be  made  parties  to  bill ;  for 
the  trustees,  by  the  very  nature  and  constitution  of  such  a  trusty 
must  be  held  sufficiently  to  represent  the  interest  of  all  the  subscri- 
bers, and  a  different  doctrine  would  be  attended  with  intolerable  hard- 
ship and  inconvenieuce,  as  it  might  be  impossible  to  make  all  the 
subscribers  parties."    So,  in  page  171,  the  principle  is  stated  to  be  in 
accordance  with  the  above  doctrine,  that,  ^*  where  a  mortgagor  has 
conveyed  his  equity  of  redemption  to  trustees,  for  the  benefit  of  his 
other  creditors,  the  trustees  alone  are  generally  the  proper  parties  to 
a  bill  to  redeem ;  and  not  any  of  the  creditors  entitled  under  the  trust." 
We  therefore  think,  that  under  the  circumstances  of  this  case,  the  com- 
plainants, •  as  truatees  invested  with  full  and  plenary  power      - 
to  execute  the  undertaking  confided  to  their  management,      -"-^ 
had  a  competent  standing  in  Court,  to  ask  for  and  to  obtain  the  in- 
junction which  was  granted  in  this  case. 

The  objection  that  the  State  ought  to  have  been  a  party  to  the 
proceeding,  is  of  no  avail  at  the  present  stage  of  the  suit.  In 
other  words,  it  is  no  ground  upon  which  to  claim  a  dissolution  of  the 
injunction.  If  a  necessary  party  to  the  cause  which  it  is  now  not 
uecessary  to  decide,  that  defect  may  be  supplied  at  any  time  before 
the  final  hearing.  It  is  true,  it  is  in  all  cases  the  constant  aim  and 
object  of  Courts  of  equity  to  do  complete  justice,  by  deciding  upon 
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and  settling  the  rights  of  all  persons  interested  in  the  sabject-matter 
of  the  suit,  so  that  the  performance  of  the  dei'ree  of  the  Court  may 
be  perfectly  safe  to  those  who  are  compelled  to  obey  it,  and  also  that 
fatare  litigation  may  l>e  prevented,  and  a  decree  made  which  shall 
bind  all;  but  this  object  may  be  attained  by  having  the  neeessaiy 
parties  brought  before  the  Court  at  any  time  bei'ore  the  final  decree 
is  passed  in  the  cause.  And  if  all  persons  interested  are  not  made  par- 
ties to  the  suit,  the  Court  many  times,  upon  hearing,  will  not  for  want 
of  them,  proceed  to  a  decree.    See  WyatVs  Chan,  299. 

There  remains  but  one  other  question  to  be  considered  and  decided 
to  make  a  final  disposition  of  the  matters  in  controversy  in  thiscase ; 
and  that  is,  the  construction  which  ought  to  be  given  to  the  consti- 
tutional amendment  upon  the  subject  of  lotteries. 

We  have  no  doubt,  that  it  was  the  object  and  policy  of  the  Legis- 
lature, in  adopting  that  amendment,  to  prohibit  in  future,  not  only 
all  lottery  grants  by  the  Legislature,  but  all  grants  of  licenses  to  deal 
in  lotteries  by  the  Lottery  Commissioners,  so  far  as  it  could  be  done, 
without  affecting  antecedent  or  prior  vested  rights,  secured  by  a  con- 
stitutional sanction.  In  confirmation  of  this  construction,  we  would 
remark,  that  as  early  as  the  year  eighteen  hundred  and  thirty-five, 
they  expressed  an  anxious  desire  that  the  lottery  system  should  ex- 
pire at  as  early  ja  day  as  practicable,  and  to  eiiectuate  that  desire, 
^  and  extirpate  *  the  whole  system,  the  constitutional  amend- 

"       ment  was,  we  think,  subsequently  adopted. 

By  the  Act  of  1831,  ch.  79,  the  Commissioners  of  Lotteries  are 
authorized  to  grant  licenses  to  sell  tickets,  either  in  foreign  or  domes- 
tic lotteries,  to  be  in  force  for  the  term  of  one  year  from  the  date 
thereof;  and  by  the  Constitutional  amendment,  which  originated  in 
1839,  ch.  31,  and  was  confirmed  in  1840,  ch.  261,  it  is  provided,  that 
^'no  new  grant  shall  be  made  to  authorize  the  drawing  of  any  lottery 
or  the  trafiGic  or  dealing  in  lottery  tickets,  or  schemes,  or  devices  in 
the  nature  of  lotteries,  or  the  distribution  of  money  or  proi)erty  by 
chance."  This  language,  we  think,  is  too  explicit  to  be  misunder- 
stood. The  term  grant  is  used  indiscriminately  as  applicable,  not 
only  to  the  drawing  of  lotteries,  but  to  licenses  to  sell  tickets  in  any 
scheme  or  schemes  of  lotteries  which  shall  be  approved  by  the  said 
commissioners.  The  prohibition,  therefore,  was  not  exclusively  con- 
fined to  grants  of  lottery  privileges  by  the  Legislature,  but  was  man- 
ifestly intended  to  cover  the  whole  system  of  dealing  in  lotteries, 
and  to  prohibit  likewise  the  granting  of  licenses  to  sell  tickets  by 
the  Lottery  Commissioners,  and  the  sale  of  schemes  by  them.  No 
other  construction  would,  we  think,  be  warranted  by  the  terms  used, 
or  he  calculated  to  carry  into  effect  the  policy  and  design  of  the  Leg- 
islature in  adopting  the  Constitutional  amendment.  The  object  to 
be  accomplished  was  the  suppression  of  a  great  moral  evil,  and  to 
effect  so  praiseworthy  and  laudable  a  purpose,  the  construction 
should  be  a  benign  and  liberal  one.    A  limited  interpretation  of  the 
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ConstitntioD,  confining  the  prohibition  to  legialative  grants,  whilst 
it  would  be  inefficient  and  inoperative  in  alone  suppressing  the  mis- 
chief, by  leaving  the  door  still  o|)en  to  foreign  lotteries,  would  at  the 
same  time  impute  to  the  Legislature  the  folly  and  absurdity  of  ac- 
oomplisliing  the  contemplated  object  only  by  halves.  It  is  true,  the 
title  of  the  Act  is  calculated  to  give  countenance  to  such  a  confined 
and  limited  construction — ^^  it  is  to  amend  the  Constitution  so  far  as 
relates  to  the  power  of  the  Legislature  to  grant  lotteries."  But  the 
title  of  the  Act,  and  the  preamble  *  to  the  Act,  ai-e,  strictly  ^ 
speaking,  no  part  of  it,  though  they  may  be  resorted  to  in  ex-  '-^ 
planatioD  of  the  enacting  clause,  if  it  be  doubtful;  or  to  restrain  its 
generality,  when  it  would  be  inconvenient  if  not  restrained.  This 
is  the  whole  extent  of  the  infiuecce  of  the  title  and  preamble  in  the 
oonatraction  of  a  statute.  See  1  KenVs  Com,  460,  461.  The  same 
author  says,  that  ^*  the  true  meaning  of  the  statute  is  generally  and 
properly-  to  be  sought  from  the  body  of  the  Act  itself."  Looking 
therefore  in  this  case  to  the  body  of  the  Act  for  the  meaning  of  the 
Legislature,  we  think  that  their  intention  is  too  clearly  expressed  to 
admit  of  controversy ;  and  that  such  intention  was  a  total  suppres- 
sion in  future  of  all  lottery  grants  by  the  Legislature ;  and  of  all 
licenses  to  deal  in  lotteries  by  the  Lottery  Commissioners,  or  sales 
of  schemes  by  them.  In  adopting  the  Constitutional  enactment  of 
1839,  it  was  not  the  design  of  the  Legislature  to  interfere  with  exist- 
ing private  lottery  grants,  or  to  restrict  or  impair  the  powers  it  be- 
fore possessed  of  regulating  the  same,  or  modifying  or  changing  the 
means  or  mode  by  which  such  grants  might  be  more  effectually  or 
speedily  accomplished.  Such  legislation  would  promote  rather  than 
conflict  with  the  constitutional  provision,  and  tend  to  hasten  the 
epoch  when  to  draw  a  lottery  in  Maryland  was  no  longer  tolerated 
by  law.  Order  reversed^  and  cause  remanded. 


Phalen  &  MoBBis  vs.  The  State  of  M abyland. — December 

Term,  1841. 

By  the  Act  of  1816,  chap.  89,  the  Visitors  and  Governors  of  W.  College  were 
authorized  '*to  propose  a  scheme  or  schemes  of  a  lottery  for  raising  a 
sum  not  exceeding,  &c.  clear  of  all  expenses,  and  to  dispose  of.  or  sell 
all  or  any  of  the  tickets  of  said  lottery  or  lotteries,  and  to  draw  the 
same,  or  to  authorize  any  other  persons  to  draw  the  same/^  &c. 

By  the  Act  of  1821,  chap.  16,  the  V.  and  G.  of  St.  J's  College  were  author- 
ized ^*to  propose  a  scheme  or  schemes  of  a  lottery  or  lotteries  for  raising 
a  sum  not  exceeding,  &c.  and  to  sell  such  scheme  or  schemes  to  any 
*  persons  whatsoever,  and  the  purchaser  or  purchasers  thereof,  are  -  ^ 
hereby  empowered  to  sell  and  dispose  of  the  tickets  n  the  said  '-^ 
lottery  or  lotteries." 

Upon  these  Acts  it  was  held — 
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1.  The  assignees,  of  the  V.  and  G.  of  the  Ck)llegeB,  of  the  franchises  created 

by  those  Acts;  possessed  no  greater  powers  than  their  assignors. 

2.  The  terms  of  those  Acts  are  unambiguous. 

8.  They  communicate  an  authority  to  propose  a  scheme  or  schemes  for  rais- 
ing a  limited  amount. 

4.  When  the  schemes  for  raising  that  amount  have  been  proposed  and 

drawn,  the  authority  given  by  those  Acts  has  performed  its  office, 
.    whether  the  letter  of  the  Act  or  the  legislative  intent  is  regarded. 

5.  It  was  the  intention  of  the  Legislature,  that  the  sum  specified  should  be 

raised;  it  gave  adequate  means  for  its  accomplishment;  it  was  the  duty 
of  the  owner  of  the  schemes,  in  the  exercise  of  his  franchise,  previously 
to  drawing  such  schemes,  to  have  sold  all  the  tickets.  In  that  mode 
was  the  amount  authorized  to  be  raised. 

6.  It  being  admitted  that  if  all  the  tickets  had  been  sold,  in  the  schemes 

which  have  been  drawn  under  the  Acts  of  1816  and  1821,  that  a  larger 
amount  would  have  been  raised  than  was  authorized  by  them,  the  fran- 
chise thereby  created  was  held  to  be  exhausted. 

The  Act  of  1817,  chap.  154,  declaring  the  effect  and  construction  of  previous 
lottery  grants,  so  far  as  to  show  under  what  circumstances  those  grants 
shall  be  deemed  exhausted,  must  be  regarded  as  of  overwhelming  influ- 
ence in  the  decision  of  similac  questions  arising  under  grants  made  sub- 
sequent to  its  passage. 

Where  parties  claim  to  exercise  a  lottery  privilege,  under  a  grant  which  in 
point  of  law  is  exhausted  by  proceedings  under  it,  the  parties  so  claim- 
ing and  acting  may  be  restrained  by  injunction. 

APPEAL  from  the  eqnity  side  of  Baltimore  Coantj  Court.  On  the 
18th  February,  1840,  the  State  of  Maryland  exhibited  its  bill  of  com- 
plaint, alleging  that  heretofore,  to  wit,  by  au  Act  of  Assembly, 
passed  at  December  Session,  1816,  and  entitled  '^  An  Act  to  author- 
ize a  lottery  or  lotteries  to  raise  a  sum  of  money  for  the  purpose  of 
repairing,  and  raising  a  sum  of  money  for  the  use  of  Washington 
College,"  and  by  two  several  supplements  thereto,  the  one  passed  at 
December  Session,  1821,  and  the  other  at  December  Session,  1823; 
and  also  by  a  further  and  other  Act  of  Assembly,  passed  at  De- 
cember Session,  1821,  entitled  '<An  Act  for  the  benefit  of  St. 
John's  College,"  certain  powers  were  conferred  on  the  governments 
respectively  of  Washington  College  on  the  Eastern,  and  St.  John's 
on  College  *  on  the  Western  Shore,  and  among  them  the  power 
^^  to  dispose  of  the  schemes  of  lotteries  thereby  authorized ;  and 
that  a  certain  Palmer  Canfield,  of  the  City  of  New  York,  in  the  year 
1824,  made  contracts  with  the  said  governments  severally,  for  the 
purchase  or  use  and  enjoyment,  in  whole  or  in  part,  of  the  lottery 
privileges  granted  them  by  the  Acts  of  Assembly  aforesaid;  and 
that  the  schemes  by  him  submitted  for  approval,  and  approved 
under  said  Acts,  being  twelve  in  number,  amounting  in  all  to  one 
million  five  hundred  and  forty-nine  thousand  seven  hundred  and 
sixty-five  dollars,  and  that  ten  of  said  schemes,  amounting  to  six 
hundred  and  eighty-seven  thousand  three  hundred  and  sixty-five 
dollars,  were  drawn  by  himself  or  his  agents,  or  by  the  Commission- 
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era  of  Lotteries  for  him,  and  at  his  instance;  and  that  the  two  re- 
maining schemes,  amounting  to  eight  hundred  and  sixty-two  thoa- 
sand  i'oar  hundred  dollars,  were  either  drawn  by  him  or  his  agents, 
or  if  undrawn,  are  so  by  reason  of  the  negligence,  default  and  fraud 
of  the  said  Ganfield,  in  this  behalf,  who  made  sale  of,  and  received 
the  money  for  a  large  number  of  the  tickets  in  said  two  last  men- 
tioned schemes,  more  than  fourteen  years  since.  The  said  State 
further  sheweth  to  your  honors,  that  the  prizes  in  each  of  the 
schemes  submitted  by,  and  approved  for,  said  Ganfield  aforesaid, 
^nd  by  him  advertised,  amounted  to  the  sum  which  would  have  been 
raised  by  the  sale  of  the  whole  of  the  tickets  in  such  scheme,  and 
that  each  and  every  ticket  issued  in  each  of  said  schemes,  contained 
upon  its  face  a  stipulation  that  the  holder  should  submit  to  a  deduc- 
tion of  fll'teen  per.  cent,  from  such  prize  as  it  might  draw.  And  the 
said  State  also  sheweth  to  your  honors,  that  the  whole  sum  of  one 
hundred  and  sixty  thousand  dollars,  authorized  to  be  raised  by  the 
Acts  of  Assembly  aforesaid,  with  the  expenses  legally  chargeable  in* 
addition,  was  raised  by  the  said  Ganfield,  under  the  schemes  afore- 
said, and  certain  other  schemes,  amounting  to  three  hundred  and 
eighty-three  thousand  seven  hundred  and  forty-five  dollars,  drawn  in 
fact  on  his  account  by  Yates  and  Mclntyre,  of  New  York,  and  that 
the  lottery  privileges  by  said  Acts  granted,  were  by  him  exhausted 
and  extinguished.  And  *the  said  State  further  sheweth  to 
your  honors,  that  the  said  Palmer  Ganfield,  in  addition  to  the  '^' 
schemes  of  lotteries  by  him  submitted  for  approval,  and  ap- 
proved, including  those  already  stated  to  have  been  drawn  in 
fact  on  his  account,  did  advertise  and  draw  in  the  State  of  Gon- 
necticat,  through  his  agent,  one  Dana,  of  the  firm  of  Paine, 
Bargees  &  Dana,  certain  other  schemes  of  lotteries  to  an  amount 
to  the  said  State  unknown,  but  believed  and  charged  to  be  up- 
wards of  one  hundred  thousand  dollars,  purporting  to  be  author- 
ized by  the  Acts  of  Assembly  aforesaid,  but  which  were  never 
by  him  or  said  agent  submitted  for  approval,  or  approved,  according 
to  the  requirements  of  said  Act  in  that  behalf.  And  the  said  State 
farther  sheweth  to  your  honor,  that  the  only  surety  in  the  bonds  re- 
quired by  the  Acts  aforesaid  to  be  given  by  the  purchaser  of  the 
schemes  of  lotteries  thereby  authorized,  and  which  were  given  in 
conformity  by  said  Palmer  Ganfield,  is  either  dead,  insolvent,  or 
resides  without  this  State,  and  that  no  other  person  than  said  Gan- 
field has  given  or  tendered  any  bond  as  purchaser,  or  in  any  other 
capacity,  under  said  Acts,  except  Yates  and  Mclntyre,  for  the 
amount  drawn  by  them  as  hereinbefore  stated.  And  the  said  State 
farther  sheweth  to  your  honors,  that  the  said  State,  on  the  20th  of 
November,  1829,  recovered  judgment  against  the  said  Palmer  Gan- 
field, for  the  sum  of  sixteen  thousand  five  hundred  and  sixty-eight 
dollars,  in  the  Gircuit  Gourt  of  the  United  States  for  the  second 
circuit,  in  and  for  the  Southern  District  of  New  York,  in  an  action  of 
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asanmpait  in  said  Court,  instituted  on  the  last  Monday  of  October, 
1828,  ailer  which,  to  wit,  some  time  in  the  year  1833,  the  said  Palmer 
Canfield  die<1  insolvent,  leaving  the  said  judgment  wholly  unsatisfied. 
And  the  said  State  further  sheweth  to  your  honors,  that  a  certain 
Robert  B.  A.  Tate,  of  the  City  of  Baltimore,  hath  obtained  letters  of 
administration  from  the  Orpheus'  Court  of  Baltimore  County,  upon 
the  personal  estate  of  the  said  Palmer  Canfield ;  and  that  on  the 
17th  of  February,  1840,  an  action  of  debt  was.  instituted,  and  is  now 
pending  in  Baltimore  County  Court  against  the  said  Tate^  as  sach 
administrator,  upon  the  judgment  aforesaid,  by  Michael  McBlair, 
AM      *  Samuel  S.  Dickinson  and  Oeorge  Cooke,  Esquires,  the  said 
"^"^      State's  Commissioners  of  Lotteries.     The  said  State   also 
sheweth  to  your  honors,  that  James  Phalen  and  Francis  Morris, 
partners  under  the  firm  of  James  Phalen  and  Company,   falsely 
alleging  themselves  to  be  entitled  to  the  lottery  privileges  granted 
as  aforesaid,  by  virtue  of  pretended  assignments  thereof  from  the 
said  Palmer  Canfield,  through  a  certain  Felix  Pascales,  of  New  York, 
his  pretended  immediate  assignee,  propose  and  offer  to  draw,  on  the 
18th  of  February,  1840,  in  the  City  of  Baltimore,  the  scheme  of  a 
lottery  authorized  (as  they  aver  in  their  advertisement  thereof, 
which  they  have  caused  to  be  inserted  in  one  or  more  of  the  daily 
papers  published  in  the  City  of  Baltimore,  and  a  copy  of  which  is 
herewith  filed,  which  it  is  prayed  may  be  taken  as  a  part  of  this 
bill,)  by  Act«  of  the  General  Assembly  of  Maryland,  for  the  benefit 
pf  Washington  and  St.  John's  Colleges,  and  which  said  scheme  has 
never  been  submitted  for  approval,  or  been  approved  by  the  Com- 
missioners of  Lotteries.    And  the  said  State  further  showeth  to  your 
honors,  that  the  pretended  assignment  aforesaid,  from  the  said  Can- 
field  to  the' said  Pascales,  (who  was  the  fatherin-law  of  said  Canfield, 
a  doctor  of  medicine,  in  no  wise  acquainted  with,  or  engaged  in  the 
lottery  business,  either  at  that  time  or  before  or  after,  and  of  narrow 
means,)  was  made,  if  at  all,  without  consideration,  and  fraudulently, 
to  defeat  and  delay  the  judgment  aforesaid,  and  execution  thei-eon. 
And  the  said  State  further  sheweth  to  your  honors,  that  the  said 
Canfield  had  no  power  by  the  Acts  aforesaid,  or  the  action  under  the 
same,  of  the  governments  of  the  colleges  aforesaid,  to  make  any 
assignment  of  his  purchase  from  said  governments,  in  the  form  which 
he  is  falsely  alleged  to  have  adopted,  or  in  any  other  form ;  and  that 
the  said  Canfield  never  did  make  any  such  assignment  to  the  said 
Pascales,  or  if  he  did,  that  the  said  Pascales  never  did  make  assign- 
ment to  the  said  Phalen  and  Morris,  of  any  interest  derived  by  him 
in  the  premises  from  said  Canfield,  and  that  the  said  Phalen  & 
Morris  are  not  the  assignees,  in  law  or  in  fact,  of  any  rights  acquired 
by  said  Canfield,  under  his  purchase  aforesaid,  or  of  any  of  said  rights 
•pretended  to  have  been  communicated  by  him  to  the  said 
*'      Pascales.     And  the  said  State  further  sheweth  to  your  honors, 
that  the  said  Felix  Pascales,  the  pretended  immediate  assignee  of  the 
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said  Palmer  Canfield,  hath  departed  this  life,  and  that  do  letters 
testamentary  or  of  administration  upon  his  estate,  have  been  granted 
in  this  State.  And  the  said  State  also  sheweth  that  no  power  was 
conferred,  or  could  or  can  be  exercised,  under  the  Acts  aforesaid,  to 
propose  or  draw  any  scheme  of  a  lottery  purporting  to  be  jointly 
antborized  by  the  grants  made  severally  as  aforesnid,  to  Washington 
and  St.  John's  Colleges.  And  the  said  State  further  sheweth  to 
your  boDors,  that  Michael  McBlair,  Samuel  S.  Dickinson  and  George 
Cooke,  Esquii'es,  the  State's  Commissioners  of  Lotteries  for  the 
present  time  being,  believe  that  the  scheme  of  a  lottery,  proposed 
and  offered  to  be  drawn  as  aforesaid,  is  unauthorized  by  the  laws  of 
this  State.  In  tender  consideration  whereof,  and  inasmuch  as  the 
appropriate  remedy  of  the  said  State  in  the  premises  is  in  equity, — 
To  tbe  end,  therefore,  that  the  said  James  Phalen  and  Francis 
Morris,  and  Bobert  B.  A.  Tate,  may  full,  true  and  perfect  answers 
make,  on  their  several  and  respective  corporal  oaths,  to  all  and 
siDgalar  the  premises,  and  that  as  fully  as  if  thereto  specially  in- 
terrogated; and  that  by  this  honorable  Court  it  maybe  adjudged, 
ordered  and  decreed,  that  the  said  James  Phalen  and  Francis  Morris, 
and  their  agents  and  servants,  be  perpetually  enjoined  and  restrained 
from  proposing  or  ofiering  to  draw,  or  drawing  or  disposing  of  any 
scheme  or  schemes  of  lotteries,  under  and  by  virtue  of  the  Acts  of 
Assembly  aforesaid,  and  that  the  said  State  may  have  all  such  other 
aud  lurther  relief  in  the  premises  as  the  case  hereinbefore  set  forth 
shall  in  equity  demand. 

The  said  State  respectfully  asks  that  the  Court  here  do  grant,  as  well 
the  State's  writ  of  injunction  (pnrsuant  to  the  direction  of  the  21st 
section  of  an  Act  of  Assembly,  passed  at'Deceml>er  Session,  1828, 
entitled,  '^  A  supplement  to  an  Act  entitled,  an  Act  to  amend  the 
lottery  system,")  to  the  said  James  Phalen  and  Francis  Morris  to  be 
directed,  strictly  commanding  and  enjoining  them,  their  servants  and 
agents,  from  proceeding  in  •the  drawing  of  the  lottery  by 
them  offered  and  proposed  to  be  drawn  in  the  City  of  Baiti-  '^'* 
more,  on  the  18th  day  of  February,  1840,  and  purporting  to  be  so 
offered  and  proposed  by  authority  of  Acts  of  the  General  Assembly, 
for  the  benefit  of  Washington  and  St.  John's  Colleges,  till  their  right 
to  draw  the  same  can  be  determined;  and  also  the  State's  writ  of 
sabpoena,  &c. 

Upon  this  bill  the  County  Court  ordered  an  injunction  to  issue. 

The  joint  and  separate  answer  of  James  Phalen  and  Francis 
Morris  alleged,  that  it  is  true  as  stated  in  said  bill  of  complaint,  that 
by  the  various  Acts  of  Assembly  in  said  bill  mentioned,  certain  lot- 
teries were  authorized  to  be  drawn,  in  order  to  raise  funds  for  Wash- 
ington and  St.  John's  Colleges,  and  by  said  Acts  the  governments  of 
said  colleges  were  authorized,  either  to  draw  said  lotteries  or  to  sell 
tbe  right  of  drawing  the  same  to  any  other  person  or  persons  whom- 
soever. And  these  respondents  further  •  admit,  that  the  right  of 
2  12  a.  &  J. 
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raising  the  sams  of  money  in  said  Acts  mentioned,  was  daly  and 
regularly  assigned,  for  value  received,  to  Palmer  Ganfield,  of  the 
City  of  New  York.     And  these  respondents  further  answeriDg, 
admit,  that  said  Ganfield  submitted  for  approval  to  the  Governor 
and  Chancellor  of  the  State,  the  system  of  schemes  of  lotteries, 
amounting  to  a  large  sum  nominally,  and  these  respondents  admit 
that  ten  of  said  schemes,  amoimting  in  the  gross  to  the  sum  of  six 
hundred  eighty-seven  thousand  three  hundred  and  sixty-five  dollars, 
were  drawn  by  said  Canfield  or  his  agents,  but  these  respondents  deny 
that  any  other  schemes  were  drawn  by  said  Canfield,  and  they  also 
deny  that  tickets  to  any  extent,  in  any  other  schemes,  were  sold  by 
him  or  his  agents ;  and  they  also  deny  that  any  of  such  tickets  of  the 
few  which  were  sold,  remains  outstanding,  unless  they  be  in  the  hands 
of  dealers  who  never  paid  for  them,  Canfield  having  redeemed  all 
which  were  paid  for.    And  these  respondents  further  answering 
admit,  that  the  prizes  in  each  of  the  schemes  submitted  by,  and 
approved  for  said  Canfield,  and  by  him  advertised,  amounted  to 
the  sum  which  would  have  been  raised  by  the  sale  of  the  whole 
of  the  tickets  in  such   scheme,  and  that  each  and  every  ticket 
•  issued  in  each  and  every  scheme,  contained  upon  its  face  a 
'^^      stipulation,  that  the  holder  should  submit  to  a  deduction  of 
fifteen  percent,  from  such  prize  as  it  might  draw;  but  these  respond- 
ents expressly  deny,  that  either  one  hundred  and  sixty  thousand 
dollars,  or  any  other  sum  exceeding  thirty  thousand  dollars,  was 
raised,  either  by  said  Canfield  or  by  any  person  drawing  lotteries 
under  the  aforesaid  grants,  so  assigned  as  aforesaid  to  said  Canfield, 
including  the  drawing  of  Yates  and  Mclntyre  and  Francis  W.Dana; 
but  these  respondents  verily  believe,  that  said  Canfield  made  large 
losses  by  such  drawings,  never  having  sold  one-third  of  the  tickets 
in  said  schemes,  and  several  very  high  prizes  having  been  drawn  by 
holders  of. said  tickets  sold  as  aforesaid;  and  in  confirmation  of  this 
denial,  these  respondents  state,  that  from  the  1st  of  December,  1838, 
to  the  1st  of  December,  1839,  schemes  were  issued  by  the  Commis- 
sioners of  Lotteries  for  this  State,  amounting  to  about  five  millions 
of  dollars,  from  which  they  derived  but  about  twenty  thousand 
dollars;  and  further,  that  said  commissioners  require  of  the  con- 
tractors for  such  schemes,  merely  an  allowance  of  five  p^r  cent, 
upon  the  tickets  ^old,  and  not  upon  the  gross  amount  of  the  schemes. 
And  these  respondents  utterly  deny,  that  the  lottery  privileges  by 
said  Act  granted,  have  been  exhausted  or  extinguished.    And  these 
respondents  further  answering,  admit,  that  under  such  grants  Yates 
&  Mclntyre  drew  several  schemes,  amounting  in  the  gross  to  three 
hundred  eighty-three  thousand  seven  hundred  and  forty-five  dollars, 
for  which  said  Yates  &  Mclntyre  paid  said  Canfield  eight  thousand 
dollars,  and  no  more;  and  they  also  admit,  that  Dana  did  draw  one 
scheme,  and  no  more,  and  that  the  gross  profits  were  three  hundred 
forty-eight  dollars  aud  seventy-five  cents,  and  no  more.    Whether 
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8ach  last  drawing  took  place  on  the  approval  of  the  GommiRsioners 
of  Lotteries,  these  respondents  do  not  know,  and  cannot  therefore 
admit  or  deny.    And  these  respondents  admit,  that  no  other  secu- 
rity, except  that  given  by  Canfield  and  Yates  &  Mclntyre,  has  been 
given,  but  aver  that  these  respondents  are  ready  and  willing  to  file 
any  bond  with  such  satisfactory  security  as  may  be  required  by  the 
*  proper  uuthorities.    And  these  respondents  further  answer- 
ing,  admit  the  recovery  of  the  judgment  of  the  said  State  iu      "^^ 
the  manner  and  at  the  time  stated  in  said  bill  of  complaint,  and  that 
said  Palmer  having  been  ruined  by  the  loss  upon  the  drawing  of  said 
.lotteries,  and  other  causes,  died  at  or  about  the  time  stated,  insol- 
vent, not  having  satisfied  said  judgment;  and  they  further  admit, 
that  letters  of  administration  upon  the  estate  of  said  Canfield,  have 
been  granted  in  Maryland  to  Robert  B.  A.  Tate,  the  clerk  of  the 
Commissioners  of  Lotteries,  who  your  resiK)ndents  very  believe  ob- 
tained said  letters  under  the  direction,  and  at  the  instance  of  said 
commissioners  or  their  counsel;  and  they  also  admit  the  pendency 
of  said  actions  of  debt  against  said  Tate,  as  is  alleged  in  said  bill. 
And  these  respondents  further  admit,  that  they  did  propose  and 
offer  to  draw  the  scheme  of  a  lottery  on  the  18th  day  of  February, 
DOW  last  past,  but  they  deny  that  they  falsely  alleged  themselves 
entitled  to  do  so  by  virtue  of  any  pretended  assignments,  but  on  the 
contrary  aver,  that  they  are  bona  fide  assignees  for  valuable  consid- 
eration of  the  grants  to  said  colleges,  and  they  herewith  state  the 
dates  and  times  of  such  assignments,  which  they  are  ready  to  pro- 
dnce  and  prove,  when  and  where  this  Court  shall  require.    Palmer 
Canfield,  on  the  29th  day  of  July,  1829,  assigned  to  Felix  Pascales 
the  said  grants,  in  trust  to  sell  the  same,  and  from  the  proceeds 
tiiereof  to  pay  a  debt  due  to  said  Pascales,  and  another  one  to  James 
Raymond,  with  interest  on  such  debts ;  that  said  Felix  died,  having 
first  made  his  last  will  and  testament,  bequeathing  all  his  estate  to 
his  son,  Cyril  O.  Pascales,  and  also  appointing  him  executor  of  such 
will ;  that  said  Cyril  advertised  and  sold  such  grants  at  auction,  to 
Alexander  G.  Anderson,  and  on  the  19th  day  of  February,  1834, 
assigned  and  conveyed  the  said  grants  to  said  Anderson ;  that  on 
the  22nd  day  of  February,  1834,  the  said  Anderson  conveyed  the 
same  to  James  Raymond,  of  the  City  of  Baltimore,  and  on  the  13tii 
day  of  December,  1838,  the  said  Raymond,  for  full  value,  assigned 
and  transferred  the  same  to  these  respondents,  and  these  resiK)n- 
dents  verily  believe,  that  all  of  said  assignments  were  fairly  made 
and  for  a  •valuable  consideration.    And  these  respondents         ^ 
further  answering,  admit  that  the  schemes  by  them  proposed      '^  • 
to  be  drawn,  were  not  submitted  for  approval,  or  approved  by  the 
Commissioners  of  Lotteries,  these  respondents  submitting  that  they 
were  not  by  law  bound  to  submit  the  same  for  approval  to  snch  com- 
missioners, and  these  respondents  well  knowing  that  no  s<;heme  sub- 
mitted by  them  would  be  approved.    And  these  respondents  further 
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aDswering,  deny,  that  tbe  asHignmeDt  made  by  said  Ganfield  to 
Felix  Pascales  was  fraudulent,  or  without  consideration,  or  fraudu- 
lently or  otherwise  to  defeat  and  delay  the  aforesaid  judgment  ren- 
dered agaiUvSt  said  Canfield,  or  any  other  judgment.  And  these 
respondents  insist,  that  said  Canfield  had  the  power  of  transferring 
the  said  lottery  grants,  and  that  these  res])ondents  are  the  assignees 
of  such  lottery  grants;  and  these  respondents  admit,  that  said 
Felix  Pascales  is  dead,  «nd  that  no  letters  testamentary,  or  of  admin- 
istration, upon  his  estate  have  been  granted  in  Maryland.  And  these 
respondents  pray  to  be  hence  dismissed  with  costs. 

After  this,  the  cause  was  prepared  for  a  final  decree  by  admissions 
of  facts  and  the  filing  of  documentary  proof,  all  of  which,  so  far  as  is 
necessary  to  the  understanding  of  the  opinion  and  application  of  the 
princii)les  decided  in  this  Court,  sufficiently  appear  in  the  opinion 
delivered  in  this  cause.  At  the  final  hearing,  Baltimore  County 
Court  [PuEViANCE,  A.  J.,]  decreed  that  the  defendants  be,  and 
are  perpetually  enjoined  and  restrained  from  proposing  or  offer- 
ing to  draw,  or  disposing  of  any  scheme  or  schemes  of  lotteries  under 
or  by  virtue  of  the  Acts  of  Assembly  in  the  bill  in  this  cause  men- 
tioned. 

From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abcheb^ 
DoBSEY,  Chambebs,  and  Spencb,  JJ. 

0.  R,  Richardson  and  R,  Johnson^  for  the  appellants. 
J.  Mason  Campbell  and  McMahon,  for  the  api)ellees. 

DoBSEY,  J.  delivered  the  opinion  of  this  Court,  •It  is 
'^^  admitted,  that  if  all  the  tickets  had  been  sold  in  the  schemes, 
which  have  been  drawn  under  the  lottery  grants  in  favor  of  Wash- 
ington and  St.  John's  Colleges,  that  a  larger  amount  would  have 
been  raised  than  was  authorized  by  tluB  Acts  of  Assembly  under 
which  the  drawings  took  place.  But  it  is  insisted  on  the  part  of 
the  appellants,  that  notwithstanding  the  competency  of  the  schemes 
drawn  (had  all  the  tickets  been  sold,)  to  have  raised  the  sum  of 
8100,000,  as  authorized  by  the  Legislature  of  Maryland,  yet,  that 
but  a  small  portion  of  that  sum  was,  in  point  of  fact,  realized,  by 
reason  of  a  great  portion  of  the  tickets  remaining  unsold  when  the 
schemes  were  drawn,  and  by  the  loss  of  the  wheel,  in  the  high  prizes 
coming  up  to  the  tickets  which  had  been  sold. 

The  first  question,  then,  raised  for  our  determination,  is,  have  tbe 
lottery  grants  in  question  been  exhausted  by  the  drawing  of  lotteries, 
competent,  upon  the  face  of  the  schemes;  to  have  realized  the  pre- 
scribed amount,  or,  as  contended  for  by  the  appellants,  are  the 
owners  of  the  privilege  at  liberty  thereaiter  to  continue  their  draw- 
ings, until,  by  the  gain  of  the  wheel  or  the  sale  of  tickets,  the  speci- 
fied amount  shall  have  been  actually  raised! 
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Bat  the  Act  of  1810,  chap.  89,  and  by  the  supplement  thoi-eto  of 
1823,  chap.  193,  the  Visitors  and  Governors  of  Washington  College 
are  aathorized  to  propose  a  scheme  or  schemes  of  a  lottery  or  lot- 
teries, for  raising  a  sum  of  money,  not  exceeding  eighty  thousand 
dollars ;  and  by  the  Act  of  1821,  chap.  46,  the  Visitors  and  Gover- 
nors of  St.  John's  College  are  aathorized  ^^  to  propose  a  scheme  or 
schemes  of  a  lottery  or  lotteries,  for  raising  a  sum  of  money  not 
exceeding  eighty  thousand  dollars."  The  assignees  of  the  franchise 
possess  no  greater  powers  than  did  the  visitors  and  governors  of 
these  colleges.  The  terms  in  which  the  authority  is  communicated 
to  them,  are  clear  and  unambiguous,  to  wit,  to  propose  a  scheme  or 
schemes  for  raising  a  limited  amount;  when  the  schemes  for  raising 
that  amount  have  been  proposed  and  drawn,  the  authority  given 
has  performed  its  office,  according  to  the  letter  of  the  Acts  of  Assem- 
bly by  which  it  is  conferred.  And  if  we  •  look  to  the  legisla- 
tive  intent  in  passing  those  Acts,  the  construction  we  give  ^® 
tbem  is  still  more  strongly  fortified.  But  it  is  said  that  it  was  the 
design  of  the  Legislature,  that  the  sum  specified  should  be  raised. 
Donbtless,  such  was  its  intention.  A  failure  to  effect  it  was  not 
witbin  its  contemplation.  It  had  given  adequate  means  for  its 
accomplishment,  had  they  been  pursued  in  the  contemplated  mode. 
It  was  the  duty  of  the  owner  of  the  schemes,  in  the  exercise  of  his 
franchise,  previously  to  their  drawing,  to  have  sold  ail  the  tickets. 
Upon  this  assumption  only  did  the  Legislature  act.  It  did  not  design 
to  confer  a  floating,  gambling  power,  of  indefinite  duration,  which 
should  expand  and  contract  with  the  gain  or  loss  of  the  wheel.  But 
the  amount  to  be  raised  (in  the  absence  of  all  subsequent  legislation, 
providing  a  diflereut  mode  of  raising  it,  as  for  example,  by  the  con- 
solidation system,  or  any  other  mode  that  might  be  prescribed,)  was 
to  be  obtained  by  a  sale  of  all  the  tickets  embraced  by  the  scheme, 
in  the  manner  it  prescribed.  That  such  was  the  legislative  intent, 
we  think  apparent  on  the  face  of  the  lottery  grants  before  us,  but  is 
<!learly  deducible  from  all  prior  and  subsequent  enactments  upon  the 
subject. 

In  requiring  bonds  to  be  given  for  the  payment  of  prizes,  it  cannot 
be  doubted  that  the  Legislature  believed  it  had  provided  ample  secu- 
rity, in  this  respect,  for  the  owners  of  prize  tickets;  upon  no  other 
terms  would  it  have  made  the  grants  in  question.  What  are  the 
provisos  u|K)n  which  those  grants  were  made  by  the  Acts  of  1821, 
<sh.  46,  and  of  1821,  ch.  224  f  They  are  that  the  purchaser  or  pur- 
chasers of  such  scheme  or  schemes,  shall  before  the  sale  or  disi)osal 
of  any  ticket  or  tickets  in  said  lottery  or  lotteries,  give  bond  to  the 
State  of  Maryland,  in  the  penalty  of  one  hundred  and  sixty  thou- 
sand dollars,  to  be  approved  by  the  Governor  and  Council,  condi- 
tioned that  he  or  they  will  well  and  truly  apply  so  much  of  the  money 
arising  therefrom,  within  twelve  months  after  the  drawing  of  the 
said  lottery  or  lotteries  shall  commence,  as  will  satisi'y  the  fortunate 
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adventurers  for  prizes  drawn  by  them,  and  defray  the  necessary  ex- 
^^      penses  incurred  in  the  management  *  thereof.    It  is  too  clear 
•**'      for  argument  or  doubt  upon  the  subject,  that  by  the  condition 
of  those  bonds,  the  obligors  are  no  further  bound  than  for  the  money 
arising  from  the  sa*e  of  tickets.    What  then  is  the  irresistible  infer- 
ence of  the  intention  of  the  Legislature  in  making  these  grants  f    It 
is,  that  to  warrant  the  drawing  of  a  lottery,  there  must  have  been  a 
sale  of  all  the  tickets  in  the  scheme.    Such  being  the  apparent  inten- 
tion of  the  Legislature,  upon  every  principle  of  sound  construction 
we  are  bound  to  give  an  accordant  interpretation  to  its  Acts.    To 
give  to  those  lottery  grants  the  exposition  which  has  been  claimed 
for  them  by  the  appellants,  that  the  schemes  may  be  drawn  at  the 
will  of  the  purchaser,  as  soon  as  any  portion  of  the  tickets  are  sold^ 
would  impute  to  the  Legislature  a  design  to  grant  an  almost  interm- 
inable license  to  the  most  reckless,  fraudulent  system  of  gambling 
that  could  well  be  practised  upon  the  thoughtless  and  unsuspecting. 
The  inducement  to  such  a  system  of  gaming  is  too  obvious  to  be 
overlooked.    The  purchaser  after  the  acquisition  of  the  grants, 
would  have  everything  to  gain,  and  could  lose  nothing.    In  the  al- 
most infinite  series  of  schemes  which  he  might  draw,  no  tide  of  ill 
luck  that  could  be  anticipated,  could  prevent  the  filling  of  his  coffers 
by  unrighteous  acquirements.     The  gain  of  the  wheel  in   every 
scheme  drawn  was  all  his  own ;  its  losses  were  thrown  on  the  owners 
of  the  prize  tickets.    He  might  gamble  indefinitely  at  the  risk  of 
others ;  of  his  own,  nothing  was  put  to  hazard. 

That  we  have  construed  correctly  the  Acts  of  Assembly  in  ques- 
tion, we  think  demonstrated  by  the  first  section  of  the  Act  of  1810, 
chap.  154,  which  declares,  '^  that  in  all  cases  where  lotteries  have 
been  heretofore  authorized,  under  which  power  is  given  to  raise  a 
particular  sum  of  money  by  one  or  more  lotteries,  and  the  managers 
may  have  drawn  a  lottery  or  lotteries,  the  scheme  of  wliich  pur- 
ported to  raise  the  sum  authorized  to  be  raised,  that  in  all  such  cases 
the  power  and  authority  given  to  raise  money  thereby"  is  completed, 
and  the  power  to  draw  any  other  lottery  or  lotteries  under  the  same 
authority,  at  an  end.  If  such  were  the  legislative  design  in  all  pre- 
vious  like  •enactments,  upon  what  recognized  principle  of 
^^  sound  construction  can  you  give  a  different  interpretation  to 
the  Acts  of  Assembly  now  under  consideration  ?  And  even  conced- 
ing, as  was  slightly  intimated  in  the  argument,  that  this  retrospec- 
tive, declaratory  law,  is  unconstitutional  and  void  as  to  prior  lottery 
grants,  which  otherwise  would  be  differently  construed,  yet  in  all  sub- 
sequent similar  legislation,  such  a  declaration  of  the  will  or  intentof 
the  Legislature  must  be  regarded  as  of  overwhelming  influence,  in 
the  construction  of  its  Acts,  and  such  is  the  case  before  us. 

Believing  the  lottery  privileges,  created  by  the  Acts  of  1816,  chap. 
89,  and  1821,  chap.  224,  and  1821,  chap.  46,  to  have  been  exhausted 
by  the  schemes  which  have  already  been  drawn  under  said  Acts,  we 
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deem  it  nnnecessarj  to  examine  the  other  questions  which  have  been 
discussed  in  this  cause. 

The  decree  of  Baltimore  County  Court,  perpetuating  the  injunc- 
tion issued  in  this  case,  is  affirmed.  Decree  affirmed. 


NATHAifiBL  Claby  v8.  Cobnelixts  Gbimes  et  ah — ^December, 

18a. 

The  evidence  taken  under  an  ex  parte  commission,  is  not  admissible  against 
a  defendant,  who  is  brought  into  the  cause  by  an  amendment  made  in 
the  plaintiff  ^8  bill,  after  the  commission  had  issued. 

The  declarations  of  the  assignee  of  a  bond  of  conveyance,  made  while  it  was 
in  his  possession,  and  while  he  was  the  holder  thereof,  are  evidence 
against  a  subsequent  assignee  of  the  same  bond,  who  claimed  title  under 
the  person  who  made  such  declarations,  (a) 

Hie  holder  of  a  bond  of  conveyance  for  a  parcel  of  land,  as  assignee,  made 
and  delivered  a  deed,  by  which  he  conveyed  to  G.  the  land  described  in 
the  bond;  afterwards,  to  defeat  G.  and  with  a  fraudulent  intent  to  de- 
prive his  conveyance  of  its  intended  operation,  he  re-delivered  the  bond 
to  the  original  obligee,  when  the  assignment  was  erased  and  a  new  as- 
signment endorsed  to  C.  by  the  obligee.    Held — 

That  under  such  circumstances,  neither  the  first  assignee,  nor  0.  who  in  fact 
claimed  under  him,  could  seek  in  equity  a  specific  execution  of  the  con- 
tract as  against  the  obligor,  or  defeat  G's  title. 

*  A  defendant  in  resisting  the  claim  of  a  complainant,  is  entitled  to  q^ 
see  that  the  Court  keep  within  its  established  rules  in  determining  ^  ^ 
the  rights  of  the  latter,  although  the  defendant's  conduct  may  have  been 
harsh. 

Appeal  from  the  Court  of  Chancery.  On  the  22d  day  of  March, 
1833,  Nathaniel  Clary  filed  his  bill  on  the  equity  side  of  Baltimore 
Coanty  Court,  alleging,  that  Henry  Howard  of  John,  was  on  the 
18th  October,  1832,  seized  in  fee  of  a  part  of  a  tract  of  land  called 
Head  Quarters,  as  described  in  the  bill  of  complaint,  and  that  he 
agreed  with  Philemon  Welsh  for  the  sale  thereof,  gave  and  delivered 
him  his  bond  of  conveyance,  binding  himself  upon  the  payment  of 
one  hundred  and  fifty  dollars  to  him  Henry,  before  the  10th  March, 
18.13,  to  make  a  good  and  sufficient  deed  of  all  his  right,  title  and 
interest  in  the  same  ;  that  also,  on  the  28th  January,  1833,  the  said 
Henry  Howard  of  John,  did  execute  and  deliver  to  the  said  Phile- 
mon Welsh,  an  instrument  of  writing,  binding  himself  to  convey 
any  part  of  the  above  mentioned  parcel  of  land  described  in  said 
bond  of  conveyance,  which  might  be  found  to  lay  in  Baltimore 
County,  upon  the  payment  of  the  consideration  mentioned  in  the 
bond  of  conveyance ;  that  Philemon  Welsh,  on  the  16th  February, 

(a)  Approved  in  Keener  vs.  Kauffman^  16  Md.  808.  See  Dorsey  vs.  Dorsey^ 
8H.  &  J.  815. 
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1833,  assigned  all  his  interest  ia  the  said  bond  to  the  complainant, 
who  on  the  9th  March,  1833,  exhibited  his  assiKnmeut  to  the  said 
Henry  Howard  of  John,  offered  to  deliver  up  the  same  and  pay  him 
the  said  sum  of  $150,  and  tendered  him  a  deed,  and  that  he  refused 
to  receive  the  money  or  execnte  the  conveyance.  Prayer  for  a  spe- 
cific performance  of  the  contract;  that  Henry  Howard  of  John,  and 
Philemon  Welsh  be  made  parties,  and  for  general  relief. 

Philemon  Welsh  appeared  and  confessed  the  facts  charged  in  com- 
plainant's bill. 

Henry  Howard  of  John,  being  summoned  and  not  appearing,  an 
interlocutory  decree  was  passed  against  him,  and  a  commission 
ordered,  which  was  issued  on  the  2d  September,  1833,  and  closed  on 
the  3d  August,  1835. 

On  the  8th  September,  1833,  Henry  Howard  of  John,  petitioned 

^  Baltimore  County  Court  for  leave  to  file  his  answer,  and  ♦an 
•'•'  answer  was  filed,  (the  terms  of  this  leave  do  not  appear,) 
which  admitted  his  contract  with  Philemon  Welch,  but  alleged  that 
Welch  had  assigned  his  contract  to  James  Thomas;  that  Thomas 
sold  to  Cornelius  Grimes;  that  subsequently  to  the  assignment  of 
said  agreement,  which  was  put  on  the  back  thereof,  it  was  erased  in 
part,  and  a  new  assignment  made,  whereby  the  rights  under  said 
agreement  were  attempted  to  be  transferred  tothesaidcomplainant, 
and  the  dates  of  said  assignment  fraudulently  altered,  and  the  mat- 
ter placed,  or  attempted  to  be  placed,  in  the  same  situation  as  though 
the  said  assignment  to  Thomas  had  never  been  executed.  He  also 
denied  a  tender  at  the  time  and  in  the  manner  stated,  an  exhibition 
to  him  of  the  bond  of  conveyance  as  stated,  &c. 

On  the  20th  November,  1833,  the  complainant  petitioned  for  leave 
to  amend  his  bill,  in  order  to  make  Cornelius  Grimes  a  party  defend- 
ant, and  to  aver,  that  the  assignment  to  Thomas,  relied  upon  in  the 
answer  of  Howard  the  defendant,  was  obtained  by  duress.  On  the 
20th  November,  1833,  the  County  Court  [Pueviance,  A.  J.,]  passed 
the  following  order : 

^*  Leave  is  granted  to  make  Mr.  Grimes  a  party  defendant,  ^^  accord- 
ing to  the  prayer  of  the  petition."  And  a  subpcena  issued  for  said 
Grimes  on  the  21st  November,  1833,  who  being  summoned,  ap|>eared 
and  answered  the  bill,  taking  in  substance  the  same  defence  as  Henry 
Howard  of  John. 

On  the  14th  April,  1834,  the  complainant  suggested  the  death  of 
Henry  Howard  of  John,  and  a  subpoena  issued  for  his  representa- 
tives, who  were  all  summoned. 

The  defendants  then  by  agreement  waived  all  objections  which 
might  be  taken  to  the  testimony  of  Philemon  Welch,  examined  as  a 
witness  for  complainant,  so  far  as  they  might  arise  from  his  exami- 
nation without  a  previous  order  of  Court.  On  the  29th  June,  1835, 
an  order  was  passed  directing  the  commissioner  to  return  the  com- 
mission, which  was  closed  in  August,  1835. 
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On  the  2d  November,  1835,  the  cause  was  transmitted  to  Chan- 
cery.   And  on  the  19th  January,  1837,  it  being  before  the  Chancel- 
lor [Bland,]  he  ordered  it  to  stand  over  with  leave  ♦  to  amend, 
as  allowed  by  the  order  of  the  20th  November,  1833,  and  also      ^^ 
to  amend  so  as  to  make  Jame«  Thomas  a  party. 

On  the  17th  April,  1838,  the  complainant  filed  his  amended  bill, 
praying  snbpcBna  against  C.  Grimes,  James  Thomas,  Sarah  Howard 
and  others,  representatives  of  H.  Howard  of  John.  The  alleged 
matters  of  the  original  bill,  and  the  pretended  claim  of  Grimes 
through  James  Thomas,  the  assignee  of  Welch,  who  was  not  made 
a  party  to  this  amended  bill,  were  stated  in  the  bill  as  amended. 

James  Thomas  answered  the  bill,  and  alleged  that  thongh  he  pur- 
chased from  Welch,  yet  being  unable  to  comply  with  his  contract, 
he  cancelled  it,  returned  his  contract  to  Welch,  who  gave  him  up  his 
bond.  He  denied  a  sale  to  Grimes  of  any  interest  in,  or  any  portion 
of  that  contract. 

On  the  24th  January,  1840,  it  was  agreed  that  the  several  an- 
swers filed  should  be  taken  as  answers  to  the  amended  bill,  as  well 
as  to  the  original  bill. 

The  complainants  excepted  to  the  evidence  of  the  declarations  of 
.  James  Thomas,  as  sought  to  be  given  in  evidence  by  the  defendants. 

The  defendant,  Cornelius  Grimes,  also  excepted  : 

1.  To  the  competency  of  James  Thomas  and  Philemon  Welch  as 
'  witnesses  against  him. 

2.  To  the  admissibility  of  the  evidence  of  those  two  witnesses, 
aud  each  of  them. 

3.  To  the  admissibility  of  the  deposition  taken  by  complainant 
under  the  eo?  parte  commission  issued  under  the  interlocutory  order, 
because  said  defendant  was  not  then  a  party  to  this  cause. 

4.  To  the  admissibility  of  all  hearsay  evidence. 

At  December  Term,  1840,  the  Chancellor  [Bland,]  dismissed  the 
bill,  being  of  opinion  that  putting  aside  the  depositions  of  the  par- 
ties to  this  suit  as  coming  from  incompetent  witnesses,  and  the  mere 
hearsay  detailed  by  other  witnesses,  the  complainant  has  failed  to 
sustain  his  claim  to  relief,  by  any  legal  and  satisfactory  evidence. 

The  complainants  appealed  to  this  Court. 

*  The  cause  waA  argued  before  Buchanan,  C.  J.,  Abgheb,      ^ 
Chambers,  and  Spence,  JJ.  •'* 

W.  F.  OileSj  for  the  complainants.    J,  S,  Lloydy  for  the  defendants. 

Abcheb,  J.  delivered  the  opinion  of  this  Court.  As  the  commis- 
Bion  ex  parte  under  the  interlocutory  decree  was  ordered  and  issued 
before  Grimes  was  made  a  party  to  the  proceedings,  we  think  the 
objection  was  well  taken  to  the  admissibility  of  the  evidence  against 
Grimes. 
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But  we  have,  notwithstanding,  examined  the  merits  of  the  case 
apon  the  testimony  taken  ander  the  commission,  and  we  have  arrived 
at  the  conclusion,  that  the  complainant  is  not  entitled  to  the  relief  he 
seeks.  In  this  examination  we  have  considered  the  declarations  of 
Thomas,  to  whom  the  bond  of  conveyance  from  Howard  was  assigned, 
made  before  the  erasure,  and  before  assignment  of  the  bond,  by 
Welch,  to  the  complainant,  as  evidence.  The  complainant  derives 
his  title  to  the  bond  of  conveyance  through  Thomas,  and  any  decla- 
ration made  by  Thomas,  while  he  was  holder  of  the  bond,  we  con- 
sider as  evidence  against  the  complainant. 

We  are  satisfied  that  Welch  entered  into  the  contract  which  is 
now  sought  to  be  specifically  enforced  with  Howard,  for  the  benefit 
of  Thomas,  and  that  'he  accordingly  assigned  the  agreement  to 
Thomas.  While  Thomas  was  thus  in  possession  of  the  agreement  by 
assignment,  he  executed  a  deed  to  Grimes,  large  enough  by  its  terms 
to  transfer  any  interest  he  had  in  the  land  affected  by  the  agreement ; 
and  then  to  defeat  Grimes,  and  with  the  fraudulent  design  to  deprive 
the  conveyance  of  its  intended  operation,  he  re-delivered  to  Welch 
the  agreement  to  convey,  when  the  assignment  to  Thomas  was 
erased,  and  an  assignment  by  Welch  to  Cleary  was  made  in  its  stead. 
Under  such  circumstances,  it  is  not  perceived  that  Thomas  could  have 
(had  he  not  assigned  to  Cleary,)  any  claim  to  a  specific  execution  of 
the  contract;  nor  do  we  see  how  Cleary,  the  complainant,  could  stand 
^  in  any  better  situation.  The  established  ♦  rules  which  govern 
^^  Courts  of  equity  in  enforcing  contracts,  would  forbid  our  inter- 
ference in  his  behalf. 

The  complainant  must  stand  or  fall  by  the  pretensions  of  Thomas, 
from  whom  he  has  in  reality  derived  his  pretended  title,  and  has 
therefore  in  our  judgment  no  claim  to  our  interposition. 

It  has  been  objected  that  the  conduct  of  Grimes  has  been  harsh 
and  oppressive.  This  may  be  so,  but  Grimes  is  not  demanding  the 
aid  of  Chancery  to  enforce  a  conveyance,  but  is  resisting  the  claim  of 
the  complainant ;  and  he  is  entitled  to  see  that  the  Court  keep  within 
its  established  rules  in  determining  the  rights  of  the  complainant. 

Decree  affirmed. 


Gillespie,  Administrator  of  Hall  et  ah  vs.  Rebecca  E.  Cbes- 

WELL  et  al. — December,  1841. 

Upon  a  bill  filed  to  sell  real  estate  for  the  payment  of  debts,  upon  the  ground 
of  insu^ciency  of  the  personal  estate  of  the  deceased  to  satisfy  them, 
the  acknowledgment  of  the  heir-at-law  and  devisee  of  the  debtor,  that 
''it  was  a  debt  he  would  have,  and  intended  to  pay,''  is  sufficient  to  re- 
move the  bar  of  the  statute. 
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The  Statute  of  Limitations  runs  agaioBt  a  claim  or  debt  up  to  the  time  it  is 
exhibited  or  filed  in  Chancery,  (a) 

Where  a  claim  arises  upon  a  bond  of  indemnity,  it  is  not  barred  until  after 
the  principal  debtor  and  creditor  have  been  both  dead  twelve  years,  or 
the  thing  in  action  has  been  above  twelve  years  standing. 

A  party  who  relies  upon  a  mere  contract  of  indemnity  has  no  right  of  action 
until  he  has  been  made  to  pay  money.  It  Is  by  payment  he  is  damnified, 
and  then  his  cause  of  action  arises,  (b) 

Promissory  notes,  dated  10th  March,  1814,  at  sixty  days,  were  discounted 
for  the  use  and  accommodation  of  the  second  endoreer,  the  prior  parties 
being  only  securities.  Suits  were  brought  upon  them  by  the  holder 
against  the  securities  in  1815,  and  judgments  obtained  against  them  in 
September,  1816.  They  were  paid  on  the  20th  August,  1818,  more  than 
three  years  after  the  maturity  of  the  notes.  The  second  endorser  died 
in  April,  1814.     Held— 

That  as  respects  the  accommodation  endorser,  the  running  of  the  statute 
was  suspended  by  the  suit  brought  against  him,  and  the  judgments 
obtained  *  thereon,  and  that  the  payment  made  by  him  on  the  20th  ^^ 
August,  1818.  by  coercion  of  law  and  under  fi.  fa.  gave  him  a  ^  • 
right  to  be  re-imbursed  out  of  the  real  estate  of  his  principal,  upon  a 
bill  filed  by  him  in  1819  against  his  heirs,  and  to  which  the  Statute  of 
Limitations  opposed  no  bar. 

It  does  not  necessarily  follow  that  one  who  advances  money  for  a  debtor  to 
pay  his  creditor,  and  in  fact  pays  the  money  to  the  creditor  for  the 
debtor,  is  either  a  purchaser  of  the  debt  or  a  mere  volunteer.  Upon  the 
fact  appearing,  that  the  debtor  had  agreed  to  execute  a  mortgage  for  his 
security,  and  that  the  judgments  against  him  should  be  assigned  by 
way  of  security  to  the  party  making  the  advance,  he  would  be  con- 
sidered as  an  agent  in  making  the  payment. 

A  mere  volunteer,  without  any  authority,  undertaking  to  discbarge  a  debt, 
does  not  succeed  to  the  rights  of  the  party  whose  debt  he  so  discharges. 

Where  judgments  were  recovered  against  a  principal  and  surety,  and  the 
surety  paid  them  with  money  advanced  by  a  third  party,  and  then  the 
plaintiff  in  the  judgments  assigned  them  to  the  surety,  who  assigned 
them  to  the  third  party  making  the  advance,  covenanting  in  the  assign- 
ment that  a  pre-existing  mortgage  from  the  surety  to  the  third  party 
should  be  responsible  for  the  advance,  the  third  party  will  not  be  deemed 
the  purchaser  of  these  judgments,  but  will  hold  them  as  collateral 
security  for  his  advance.  The  right  to  the  judgments,  (in  a  Court  of 
equity,)  is  in  the  surety,  subject  to  the  equitable  rights  of  the  third 
party— the  assignee.  Therefore,  a  bill  filed  by  the  surety  against  the 
real  estate  of  the  principal,  (now  deceased,)  within  three  years  from  the 
payment  of  the  judgments,  prevents  the  running  of  the  Statute  of 
Limitations,  though  the  party  making  the  advance  did  not  become  a 
party  to  the  bill  for  more  than  six  years  thereafter. 

(a)  Cited  in  McDowell  vs.  GoldaniHh,  24  Md.  231;  S.  C.  2  Md.  Ch.  889;  Ohio 
Tnut  Co.  vs.  Winn,  4  Md.  Ch.  261. 

(5)  Approved  in  Bullock  vs.  Campbell,  9  Gill,  188;  Dorsey  vs.  Dashiell,  1 
Md.  208;  Thruston  vs.  Blackiston.  86  Md.  510.  The  Statute  of  Limitations 
does  not  begin  to  run,  in  the  case  of  principal  and  surety,  until  the  time 
when  payment  is  made  by  the  latter.    Bullock  vs.  Bergman,  supra. 
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The  right  of  set-off  is  reciprocal,  and  mutual  claims,  and  such  as  are  in  Ae 
same  right,  can  alone  be  set-off.  (c) 

A  security  who  pays  the  debt  of  his  principal  at  par  in  depreciated  bank 
notes,  can  only  recover  the  amount  given  for  them,  and  in  the  absence 
of  such  proof,  the  payment  will  be  estimated  at  the  current  market 
price  at  the  time  of  the  payment. 

Securities  in  a  bond  who  pay  off  the  debt,  may  recover  separately  the  sums 
respectively  paid  by  them,  and  the  evidence  which  one  of  them  naay 
have  to  rebut  the  plea  of  limitations,  does  not  necessarily  enure  to  ttie 
benefit  of  the  other  surety. 

Appeal  from  Chancery.  A  bill  was  filed  on  the  16th  February, 
1819,  by  Samuel  C.  Hall  and  Robert  Evans  on  behalf  of  themselves 
and  such  other  creditors  of  John  Creswell  the  elder,  as  mi^ht  come 
in,  against  his  executor,  heirs  and  devisees,  to  subject  his  real  estate 
for  sale,  on  the  ground  of  the  insufficiency  of  his  pei^onal  estate  to 
pay  his  debts.  Hal!  claimed  a  debt  due  him  arising  from  his  en- 
dorsement of  notes  for  Greswell's  accommodation;  and  Evans  as  his 
security  on  a  sherifl''s  bond  entered  into  by  Creswell.  Various 
answers  were  filed,  disclaiming  knowledge  of  the  complainant's 
^^  claims,  when  on  the  9th  June,  1823,  ♦  David  Eeynolds,  as  exe- 
^^  cutor  of  William  Byson,  filed  a  claim  dated  6th  October,  1811, 
signed  by  John  Creswell,  admitting  a  balance  due  W.  Byson  of 
f62.38. 

The  complainant  Hall,  on  the  9th  June,  1823,  filed  certified  copies 
of  the  docket  entries  of  two  fi.fa^s  issued  at  September  Term,  1818, 
in  the  case  of  the  President  and  Directors  of  the  Elkton  Bank  of 
Maryland,  endorsees  of  John  Creswell,  against  Samuel  C.  Hall,  for 
f 4,000  and  $2,760,  with  interest,  <' returned  levied,  and  satisfied 
plaintiff'.''  Judgment  had  been  recovered  as  above  for  $4,000  and 
$2,760,  on  the  9th  September,  1816,  with  interest  until  paid,  the 
records  of  which  were  also  filed. 

The  death  of  the  original  complainants  being  suggested  by  peti- 
tion, their  administrators  were  made  parties  by  bill  of  revivor. 

On  the  10th  March,  1825,  Philip  Thomas  filed  his  petition  and 
claim.  At  April  Term,  1820,  the  President  and  Directory  of  the  Elk- 
ton  Bank  sued  out  their  fieri  facias  against  him,  and  sold  his  prop- 
erty for  $404.25.  A  short  copy  of  the  judgment  obtained  against  him 
at  September  Term,  1816,  was  also  filed  by  consent,  and  also  the 
bond  of  indemnity  of  John  Creswell  the  elder  to  Philip  Thomas,  dated 
15th  February,  1813,  agreeing  to  indemnify  him  for  any  responsi- 
bility, or  any  debts  or  sums  of  monej  which  he  may  be  liable  to  pay 
on  account  of  his  being  security  for  William  Baxter,  late  cashier  of 


(e)  Affirmed  in  Scott  vs.  Scott,  17  Md.  91;  Penniman  vs.  Loncy,  40  Md.  475; 
Tfirrdl  vs.  Tyrrell,  54  Md.  169;  MUcheU  vs.  Mitchell,  3  Md.  Ch.  71;  6W«m  vb. 
Cunningham,  4  Md.  Ch.  825.  See  also,  MUburn  vs.  Chiyther^  8  Qill,  93; 
Smith  vs.  Gas  Co.  81  Md.  17. 


HALL  V8.  CRESWELL.— 12  G.  &  J.  29 

the  Elkton  Bank  of  Marvland.  Philip  Thomas  also  filed  his  account 
against  John  Creswell,  deceased,  for  $404.25,  with  interest  from  Ist 
April,  1820,  until  paid,  and  also  the  bond  of  William  Baxter,  with 
John  Creswell  and  Philip  Thomas  as  his  sureties,  to  the  bank  afore- 
said, dated  20th  April,  1811,  conditioned  for  the  faithful  discharge  of 
Baxter's  duty  as  cashier,  which  were  admitted  by  consent. 

On  the  6th  May,  1829,  an  amended  bill  was  filed  by  the  represen- 
tatives of  S.  C.  Hall  and  lioV)ert  Evans,  and  also  by  Washington  Hall 
and  Philip  Thomas,  David  Eeynolds,  executor  of  William  Byson,  and 
the  administrator  of  Beuben  Eeynolds,  against  the  original  parties, 
for  the  same  objects  as  those  *  claimed  in  the  original  bill. 
This  bill  was  answered  and  limitations  relied  on.  A  commis-  "" 
sion  was  issued  and  a  great  variety  of  proof  taken.  U|)on  the  death 
of  John  Creswell  the  younger,  his  widow  Rebecca  E.  Creswell  was 
made  a  party.  The  administrators  of  Beubeu  Eeynolds,  who  had 
been  a  co-security  with  Eobert  Evans,  first  advanced  their  claim  in 
1829,  ni)on  the  filing  of  the  amended  bill.  The  claim  of  Eobert  Evans 
and  the  evidence  to  remove  the  bar  of  limitations,  are  both  stated  in 
the  opinion  of  this  Court,  with  so  much  of  the  proof  as  relate  to  the 
questions  decided. 

On  the  5th  May,  1840,  the  Chancellor  [Bland,]  dismissed  the  bill, 
beiug  of  opinion  that  from  the  pleadings,  petitions,  exhibits  and 
proofs  in  the  cause,  that  all  the  claims  against  the  real  estate  of  John 
Creswell  the  elder,  deceased,  are  barred  by  the  Statute  of  Limitations. 

From  this  decree  the  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Doe- 
set,  and  Chambebs,  JJ. 
0.  Scott  and  A.  C.  Magruder^  for  the  appellants. 
J.  Johnson  and  Albert  Constable^  for  the  appellees. 

BuOHANAN,  C.  J.,  delivered  the  opinion  of  this  Court.  The  origi- 
nal bill  was  filed  by  Samuel  C.  Hall  and  Eobert  Evans  on  the  16th  of 
February,  1819,  in  behalf  of  themselves  •  and  other  creditors 
who  might  become  parties,  to  subject  the  real  estate  of  ^* 
which  John  Creswell  the  ehler  died  seized  to  sale,  for  the  payment  of 
their  respective  claims  against  his  estate,  the  personal  property  being 
insufficient. 

It  has  been  urged  in  argument  by  the  counsel  for  the  appellees, 
that  at  the  time  of  filing  the  bill  the  claims  of  the  appellants  were 
barred  by  the  Act  of  Limitations,  which  is  pleaded  and  set  up  in  the 
answers;  and  on  that  ground  the  bill  was  dismissed  by  the  Chancel- 
lor. It  has  therefore,  on  this  appeal,  become  necessary  to  examine 
that,  among  other  questions  presented  by  the  record. 

Evans  bad  been  surety  for  Creswell  in  a  bond  executed  by  him  as 
the  sheriff  of  Cecil  County,  dated  the  9th  of  October,  1810.  On 
that  boud  suits  were  brought  against  him  and  Eeuben  Eeynolds,  a 
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a 

co-secnrity,  and  jadgments  rendered,  wbich  were  discbarged  by 
them,  one  on  the  8th  August,  1815,  by  Evans,  and'  the  other  by 
Reynolds  and  Evans  on  the  5th  April,  1816.  The  amount  of  the 
payments  by  Evans  of  his  proportion,  being  one-half  of  the  whole 
amount  paid,  constitutes  his  claim,  which,  as  the  bill  was  filed  on  the 
16th  of  February,  1819,  more  than  three  years  after  the  payments, 
except  what  was  paid  on  the  5th  of  April,  1816,  would  have  been 
barred  by  the  Act  of  Limitations.  But  it  appears  from  the  proof  in 
the  cause,  that  John  Greswell,  the  younger,  the  son  and  devisee  of 
Creswell,  the  principal  in  the  bond,  acknowledged  the  existence  of 
the  claim  of  Evans  after  he  had  attained  the  age  of  twenty-one, 
saying  it  was  one  that  he  would  have  to  pay,  and  intended  to  pay; 
which  acknowledgment  took  the  case  out  of  the  Statute  of  Limita- 
tions. 

Philip  Thomas,  another  of  the  creditors,  was,  together  with  Ores- 
well,  the  elder,  a  surety  for  Baxter  in  a  bond  given  by  him  to  the 
president  and  directors  of  the  Elkton  Bank,  on  the  20th  of  April, 
1811,  as  the  cashier  of  that  institution;  and  took  from  Creswell,  on 
the  15th  of  February,  1813,  a  bond  of  indemnity.  The  president 
and  directors  of  the  Elkton  Bank  instituted  a  suit  against  him,  and 
obtained  a  judgment  on  the  11th  of  September,  1816,  upon  which  a 
fi.fa,  was  sued  out,  •  and  his  property  sold  to  satisfy  the  judg- 
"**  ment,  on  the  1st  of  April,  1820.  On  the  10th  of  March,  1825, 
he  exhibited  his  claim,  and  filed  a  petition  to  be  let  in  as  a  creditor 
under  the  bill  then  depending;  and  as  his  claim  commenced  on  the 
1st  of  April,  1820,  and  was  only  exhibited  on  the  10th  of  March, 
181^5,  more  than  three  years  afterwards,  it  would,  by  the  established 
rule  and  practice  in  the  Chancery  Court  of  this  State,  adopted  by 
this  Court,  ^^  that  the  Statute  of  Limitations  runs  against  a  claim  or 
debt  up  to  the  time  it  is  exhibited,"  have  been  barred,  but  for  the 
bond  of  indemnity  executed  to  him  by  Creswell,  which  saves  it.  By 
that  Act  it  is  provided,  that  no  bond,  &c.,  shall  be  good  and  pleada- 
ble. &c.,  after  the  principal  debtor  and  creditor  have  been  both  dead 
twelve  years,  or  the  debt  or  thing  in  action  above  twelve  years  stand- 
ing.  Here  the  debt  or  claim,  the  thing  in  action,  had  been  standing 
only  from  the  Ist  of  April,  1820,  when  Thomas,  as  surety  for  Baxter, 
was  made  to  pay  the  money,  until  the  10th  of  March,  1825,  when  the 
claim  was  exhibited — less  than  five  years.  Before  he  had  been  made 
to  pay  the  money,  he  had  no  right  of  action,  no  claim  for  which  he 
could  have  sued  upon  the  bond  of  indemnity.  It  was  by  his  having 
been  made  to  pay  as  surety  for  Baxter,  that  be  was  damnified.  It 
was  then  that  the  ^'  debt  or  thing  in  action  "  first  arose,  against 
which  the  Act  of  Limitations  only  began  to  run  from  that  time,  and 
from  that  time  he  had  twelve  years  allowed  him  for  bringing  sait  on 
the  bond  of  indemnity. 

It  appears  that  on  the  10th  of  March,  1814.  two  notes,  negotiable 
at  the  Elkton  Bank  and  payable  sixty  days  after  date,  were  drawn 
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by  John  Beynolds  and  endorsed  by  Samuel  C.  Hall  and  John  Gres- 
weil.  Those  notes,  it  is  in  proof  were  discounted  for  the  benefit  and 
accommodation  of  Creswell,  the  second  endorser,  who  received  the 
proceeds  and  paid  the  discounts,  and  that  Hall,  the  first  endorser, 
was  only  his  security.  On  these  notes  suits  were  brought  in  the 
Court  of  Cecil  County,  by  the  president  and  directors  of  the  Elkton 
Baok,  on  the  8th  of  August,  1815,  against  Hall,  and  judgments  ren- 
dered on  the  2d  of  September,  1816.  Judgments  were  also  rendered 
in  *  suits  upon  the  same  notes  ngainst  Joseph  Cowden,  execu- 
tor  of  Creswell,  one  at  the  September  Term,  1816,  and  the  *" 
other  at  the  September  Term,  1818.  Two  writs  of  fi,fa.  were  sued 
out  on  the  judgments  against  Samuel  G.  Hall,  who  was  thus  coerced 
to  discharge  the  amounts  then  due,  on  the  20th  or  21st  of  August, 
1818,  with  the  aid,  as  it  appears  to  us,  of  Washington  Hall.  The 
judgments  were  on  the  20th  of  August,  1818,  assigned  by  the  presi- 
dent and  directors  of  the  Elkton  Bank,  to  Samuel  C.  Hall,  in  consid- 
eration, as  stated  in  the  assignments,  of  the  payments  being  made 
by  him,  and  afterwards  by  him  to  Washington  Hall,  in  consideration 
of  the  same  amount  with  a  covenant  in  the  assignment,  that  as  a 
further  security,  a  mortgage  before  made  to  Washington  Hall, 
sboold  stand  charged  with  that  amount,  in  addition  to  the  sum  re- 
cited in  the  mortgage.  By  which  it  sufficiently  appears  that  the 
assignment  to  Washington  Hall  was  made  to  him,  not  as  a  pur- 
chaser of  the  judgments,  but  as  collateral  security  for  the  repayment 
of  the  amount  advanced  or  lent  by  him,  for  the  purpose  of  satisfying 
the  judgments,  whereby  Samuel  C.  Hall  became  his  debtor  to  that 
amount,  otherwise  the  covenant  for  securing  the  repayment  of  it  by 
tackiug  it  to  a  pre-existing*  mortgage,  would  not  have  been  made. 
For  if,  as  has  been  urged  by  counsel,  he  was  a  mere  purchaser  of  the 
judgments  for  the  consideration  stated  in  the  assignment,  which  is 
just  the  amount  paid  in  satisfaction  of  the  judgments,  he  could  not 
by  such  purchase  of  Samuel  C.  Hall,  have  become  his  creditor  for 
that  amount,  entitled  to  security  for  the  repayment  of  it. 

The  payment  by  Samuel  G.  Hall,  with  the  aid  of  Washington 
Hall,  on  the  20th  of  August,  1818.  was  made,  it  is  true,  more  than 
three  years  after  the  notes  became  due  and  payable.  But  in  any 
view  of  the  subject,  the  running  of  the  Act  of  Limitations  was  ar- 
rested by  suits  against  him  on  the  8th  of  August,  1815,  and  the 
judgments  on  the  2d  of  September,  1816;  and  the  payment  on  the 
20th  of  August,  1818,  made  under  the  coercion  of  the  writs  of  fi.  fa. 
i^ned  upon  the  judgments,  gave  him  a  right  to  be  reimbursed  out 
of  the  real  estate,  the  personal  estate  being  insufficient,  to  which 
the  Act  of  Limitations  opposed  no  •  bar;  the  original  bill  be- 
ing  filed  on  the  16th  of  February,  1819,  less  than  one  year  ^® 
after  the  payment  from  which  his  claim  as  surety  of  Creswell  and 
fight  to  sue,  arose. 
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Bat  it  has  been  contended,  that  at  the  time  of  institating  the  pro- 
oeetlings  in  Chancery,  neither  he  nor  Washington  Hall,  who  came  in 
as  a  party  under  the  amended  bill,  had  any  claim  or  right  to  the  re- 
lief prayed,  on  the  supposed  ground,  that  as  by  an  entry  in  one  of 
the  books  of  the  bank,  the  payment  appears  to  have  been  made,  not 
by  him,  but  by  Washington  Hall,  which  could  vest  in  Samuel  C. 
Hall  no  right  or  claim;  and  that  the  payment  by  Washington  Hall, 
as  a  mere  volunteer,  and  therefore  without  authority,  could  clothe 
him  with  no  right  to  subject  the  real  estate  of  which  Greswell  died 
seized,  to  sale,  for  the  amount  of  the  unauthorized  payment  so  made 
by  him.  It  is  true,  that  from  the  evidence  in  the  cause,  such  an 
entry  does  appear  to  have  been  made.  But  it  is  equally  true,  that 
in  the  assignment  by  the  president  and  directors  of  the  Elkton 
Bank  to  Samuel  G.  Hall,  the  payment  is  stated  to  have  been  made 
by  him ;  and  from  the  whole  of  the  proof  and  character  of  the  trans- 
action as  disclosed  .in  the  record,  it  is  sufficiently  clear,  that  whether 
the  payment  was  made  in  part  by  the  hands  of  Samuel  C.  or  Wash- 
ington Hall  (which  is  not  material,)  it  was  made  for  and  on  account 
of  Samuel  0.  Hall,  with  money  lent  or  advanced  by  Washington 
Hall.  Hence  the  recital  in  the  assignment  of  the  judgments  by  the 
president  and  directors  of  the  Elkton  Bank,  where  the  whole  of  the 
transaction  was  known,  and  understood,  that  the  money  was  paid 
by  Samuel  G.  Hall,  and  known  too,  the  covenant  in  the  assignment 
by  Samuel  C.  to  Washington,  that  a  pre-existing  mortgage  should, 
as  a  further  security,  stand  charged  with  the  amount  paid. 

If,  indeed,  Washington  Hall  did,  as  a  mere  volunteer,  without  any 
authority  and  on  his  own  account,  discharge  the  judgments,  that 
would  have  given  him  no  claim  which  could  be  enforced  against  the 
real  estate  of  Greswell.  But  that  does  not  appear  to  have  been  the 
case.  It  has  also  been  urged,  that  sup|)Osiug  the  payment  have  been 
made  by  Samuel  G.  Hall,  •and  that  he  thereby  acquired  a 
^*  right  to  proceed  in  Ghancery  against  the  real  estate  of  Gres- 
well, he  by  his  assignment  of  the  judgments  to  Washington  Hall, 
divested  himself  of  that  right  and  transferred  it  to  Washington 
Hall,  who  could  alone  enforce  it;  and  that  he  having  only  come  in 
as  a  party  claimant  under  the  amended  and  supplemental  bill,  which 
was  filed  on  the  6th  of  May,  1829,  his  right  was  barred  by  the  Act  of 
Limitations.  But  not  so  as  it  seems  to  us.  Samuel  G.  Hall  having 
paid  the  money,  the  legal  right  was  in  him,  subject  to  the  equitable 
interest  of  Washington  Hall,  in  res|)ect  of  which  only,  he  was  brought 
in  by  the  amended  and  supplemental  bill.  The  claim  was  in  before, 
and  in  time  to  protect  it  against  the  running  of  the  Act  of  Limita- 
tious,  having  been  exhibited  with  the  original  bill,  the  object  of 
which  was  to  enforce  the  payment  of  it. 

The  claims  exhibited  by  other  creditors,  and  not  already  com- 
mented upon,  are  clearly  barred  by  the  Act  of  Limitations,  not 
being  tiled  in  time.    The  claim  of  the  defendant  for  the  amount  of 
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rent  reserved  in  a  lease  from  Ores  well  the  elder  to  Samnel  G.  Hall  * 
and  others,  pleaded  by  way  jof  set-off  against  his  claim,  caDDot  we 
think  be  allowed.    The  right  of  set  off  is  reoiprocal,  and  mutual 
daims,  and  such  as  are  in  the  same  right,  can  alone  be  set  off. 

Here  Creswell  the  elder  devised  the  whole  of  his  estate,  after  cer- 
tain other  dispositions  in  his  will,  to  his  wife  Elizabeth,  during  the 
minority  of  his  son  John. 

The  whole  of  the  rent  claimed  accrued  (if  at  all,)  during  the 
minority  of  John  Creswell  the  younger;  the  right  to  which  was  in 
Elizabeth  Creswell,  and  if  not  paid,  is  in  her  representatives,  she 
being  dead.  John  Creswell,  Junior,  (the  devisee  of  his  father  John 
Creswell  the  elder,)  who  is  also  dead,  devised  the  whole  of  the  real 
and  personal  estate  derived  from  his  father,  to  his  wife  Eebecca  E. 
Creswell,  one  of  the  defendants,  who  claims  to  set  off  the  rents  so 
accruing  to  Elizabeth  Creswell.  If  Elizabeth  Creswell,  before  her 
death,  or  her  executor  or  administrator  since,  had  brought  suits  against 
Hall  to  recover  the  rents  to  which  she  was  thus  entitled,  it  is  very 
dear  that  he  could  not  have  set  off  against  that  demand,  his  claim 
•  growing  out  of  his  responsibility  for  John  Creswell  the  elder,  ^ 
for  which  she  was  in  no  way  answerable,  and  for  which  she  ^'^ 
conld  not  have  sustained  a  suit  against  her  or  her  representatives,  nor 
would  she  in  this  proceeding  have  been  permitted,  had  she  lived,  to 
avail  herself  of  her  award  for  rent  accruing  in  a  different  right,  and 
upon  covenant  by  way  of  set-off  against  Hall's  claim,  and  much  less 
can  Bebecca  E.  Creswell,  who  has  no  right  to,  or  interest  in  the  rent 
claimed  to  be  due,  for  which  Hall  is  responsible  (if  at  all,)  to  the 
representatives  of  Elizabeth  Creswell.  The  amount,  however,  due 
on  the  judgment  obtained  by  Creswell  the  elder,  against  him  as 
secarity  of  Lightner,  should  be  deducted  from  his  claim.  And  it 
appearing  to  us  that  the  judgments  by  the  President  and  Directors 
of  the  Elkton  Bank  against  Samuel  C.  Hall,  were  discharged  in  the 
notes  of  that  bank  at  their  par  value,  when  they  were  at  a  deprecia- 
tion of  twenty  cents,  at  least,  in  the  dollar;  and  that  the  amount 
given  for  them  is  all  that  can  be  properly  claimed  on  account  of  the 
payment  to  the  bank,  that  being  all  that  was  paid,  and  as  a  reim- 
barsement  only  of  the  amount  that  Hall  was  compelled  to  pay  as  the 
security  for  Creswell,  is  all  that  can  be  rightfully  insisted  upon,  we 
are  of  opinion  that  twenty  cents  in  the  dollar  should  be  deducted 
from  the  nominal  amount  paid  to  the  bank,  that  being  the  amount 
of  the  depreciation  at  the  time  of  the  paper  in  which  it  was  paid, 
according  to  the  evidence  in  the  record  most  to  be  relied  upon. 

In  this  view  of  the  case  the  claims  of  four  of  the  creditors  being 
established,  and  not  barred  by  the  Act  of  Limitations,  the  bill  should 
not  have  been  dismissed.         Decree  reversed,  and  cause  remanded. 
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^      ♦  Frederick  and  Philip  Thomas  Dawson  vs,  John  A. 
^^  Brown  &  Co.  Garnishees  of  Patrick  Ryan  and  John 

Ryan. — December,  1841. 

By  the  Act  of  1795,  chap.  56,  sec.  1,  (Rev.  Ckxle,  Art.  67,  IV,  sec.  4,)  an 
attaching  creditor,  at  the  time  of  making  the  preliminary  proof  of  his 
claim,  in  order  to  procure  a  warrant  for  an  attachment,  is  required  to 
produce  ^'the  bond  or  bonds,  bill  or  bills,  protested  bill  or  bills  of  ex- 
change, promissory  note  or  notes,  or  other  instrument  of  writing,  ac- 
count or  accounts  by  which  the  said  debtor  is  so  indebted.  '^    Held — 

It  was  not  intended  that  the  creditor  should  be  bound  to  produce  before  the 
Judge  or  justice,  all  the  written  evidence  which  may  be  in  his  posses- 
sion, and  which  might  be  used  before  a  jury  to  establish  the  debt,  and 
entitle  him  to  a  condemnation  of  the  property  attached,  (a) 

In  an  action  against  an  endorser,  it  would  be  sufficient  to  produce  the  note 
endorsed  by  him. 

So  in  an  action  upon  an  agreement  containing  dependent  covenants,  the 
production  of  the  agreement  would  suffice. 

So  for  the  recovery  of  an  open  account,  or  for  matters  and  things  properly 
chargeable  in  account,  though  the  creditor  has  written  orders  for  each 
item,  he  need  not  produce  them,  nor  more  than  his  account,  to  the  jus- 
tice, (h) 

The  Act  does  not  require  the  production  of  the  testimony  qiui  testimony, 
but  of  the  cause  of  action.  The  account,  bill,  bond,  &g.  on  which  a 
declaration  would  be  framed,  and  by  which  the  debtor  is  so  indebted,  (c) 

The  creditor  in  making  his  preliminary  proof  for  the  notes  of  his  debtor,  is 
bound  to  produce  them;  but  where  his  claim  arises  upon  the  draft  of 
his  debtor  on  him,  paid,  the  drafts  are  but  testimony  and  need  not  be 
produced  at  that  time. 

Where  the  affidavit  and  account  filed  by  the  creditor  warrant  an  attachment 
for  a  sum  of  money,  but  not  for  the  whole  amount  claimed,  it  is  irregu- 
lar in  the  justice  to  award  the  attachment  for  a  greater  sum  than  is 
properly  established  under  the  Act  of  1795;  but  it  is  not  such  an  error, 
the  case  is  not  so  entirely  coram  non  judice^  as  to  authorize  the  County 
Ck)urt,  upon  the  appearance  of  the  garnishee,  to  quash  the  attachment. 
(d) 


(a)  Approved  in  Barr  vs.  Perry,  8  Gill,  820;  Lee  vs.  Tinges,  7  Md.  229; 
Mears  vs.  Adreon^  81  Md.  238. 

[h)  Approved  in  Lee  vs.  Tingzs,  7  Md.  229.  Cited  in  Friedenrieh  vs.  Moore, 
24  Md.  808. 

(c)  Approved  in  Iron  Co.  vs.  Coal  Co.  23  Md.  499;  White  vs.  Solomoruky,  80 
Md.  589.    See  also,  Meare  vs.  Adreon,  81  Md.  288. 

(d)  Approved  in  Boarman  vs.  Israel,  1  Qiii,  879;  Lee  vs.  Tinges,  7  Md. 
288;  White  vs.  Solomonsky,  80  Md.  589;  Jean  vs.  Spurrier,  85  Md.  116.  Dis- 
tinguished in  Hough  vs.  Kugler,  86  Md.  195.  The  case  in  the  text  establishes 
the  principle,  that  the  plaintiff  in  attachment  may  recover  a  less  sum  than 
the  amount  sworn  to  by  him  before  the  justice.    Lee  vs.  Tinges,  supra. 
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Appeal  from  Baltimore  County  CJourt.  This  was  a  proceeding  in 
att-achment  commenced  by  the  appellants,  on  the  17th  April,  1837, 
viz: 

• 

"  State  of  Maryland^  Baltimore  City,  to  wit: 

Be  it  rememl>ered,  that  on  the  seventeenth  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  thirty-seven,  before  me  the 
sabscriber,  a  justice  of  the  i)eace  of  the  State  of  •  Mayland,  in 
and  for  the  said  city,  personally  appeared  Philip  Thomas  ^^ 
Dawson,  a  citizen  of  the  State  of  Maryland,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God,  that  Patrick  Ryan  and  John  Ryan, 
partners  tnuling  under  the  firm  of  John  Ryan  &  Sons,  are  justly  and 
bona  fide  indebted  unto  him  the  said  Philip  Thomas  Dawson  and 
Frederick  Dawson,  partners  trading  under  the  firm  of  William  Daw- 
son &  Company,  in  the  sum  of  eleven  thousand  two  hundred  eighteen 
dollars  twenty-five  cents,  over  and  above  all  discounts,  and  at  the 
same  time  the  said  Philip  Thomas  Dawson  produced  to  me  the 
account  on,  and  b3'  which  the  said  Patrick  Ryan  and  John  Ryan  are 
80  indebted,  which  is  hereto  annexed ;  and  the  said  Philip  Thomas 
Dawson  did  also  make  oath  that  he  is  credibly  informed  and  verily 
believes,  that  the  said  Patrick  Ryan  and  John  Ryan  are  not,  nor  is 
either  of  them  a  citizen  of  the  State  of  Maryland,  and  that  they  do 
Dot  reside  therein.  Samuel  PiOKEBiNa." 

Db.  Messrs,  P.  Ryan  dt  Son^  in  account  current,  loith  interest  account 
to  nth  Aprily  1837,  with  William  Dawson  db  Co. 
1837. 
January  14,  To  paid  1  per  cent,  additional  » 

commission  for  collecting  Neff  &  Brother's 
note,  due  in  Cincinnati,  27th  December, 

18:^6,  for  $2,137.26 93  32        $31  37 

—  30,    To  paid  your  note  due  27th  in-  ) 


V     77        6  65        510  41 


stant $508  20 

Postage  and  interest 83 

Expenses  of  protesting 1  38 

February  6,  To  paid  your  draft  lavor  E.  D. 
Whitney  &  Co.,  date  4th  inst 70 

—  20,  To  paid  your  draft  E.  D.  Whitney  & 
Co.,  date  18th  inst .\ . .     56 

—  28,  To  your  note  due  13th   Feb.  1837, 
unpaid 63 

March  3.  To  paid  your  draft  at  sight,  date 
Ist  inst 45 

—  6,  To  paid  your  two  drafts  at  sight,  date      1 

3rd  inst *300  00      W2 

4tli  inst 800  00      ) 

•  —  20,  To  paid  your  draft  at  sight,  date 
18th  inst.  favor  E.  P.  Whitney  &  Co 28    2  33 


3  50 

300  00 

2  80 

300  00 

10  33 

983  61 

5  25 

700  00 

7  70 

1,100  00 

2  33 

55 

500  00 

16  03 

500  00 

400  00 

•  649  59 

549  06 
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—  24,  To  paid  your  draft  at  sight,  date  22nd 

inst ^ 24  2  80  $700  00 

—  31,  To  do.  do.      "     29th     " 17  1  98  700  00 

—  31,  To  paid  yoar  note  due  14th  inst.,  unpaid  34  4  61  813  08 

—  31,    do.        do.          do.      10th   do 38  3  72  687  52 

—  "     do.        do.  do.      23rd  do 25    2  45        588  85 

—  "  To  3  per  ct.  additional  commission  for 
collecting  N.  Sampson's  note,  due  in  Cincin- 
nati, 12th  inst.  for  $1,009.83 8  02 

—  31,  To  paid  f  per  ct.  do.  do.  collecting 
Neff    &  Brother's  note  due  in  Cincinnati, 

27th  instant,  $2,137.25 17        07 

April  5,  To  paid  your  draft  favor  E.  D.  Whit- 
ney &  Co.,  at  sight 12    1  00 

—  7,  To  paid  your  draft,  date,  April  6th,  at 
sight,  to  your  order 10        67 

—  6,  To  your  note  due  this  day,  unpaid 12    1  10 

—  6,    do.  do.  do.        do 12    1  10 

—  14,  To  paid  R.  B.  Hancorck's  (fraft  at  sight, 
favor  E.  D.  Whitney  &  Co.,  date  12th  inst. .      3        26        630  00 

—  14,  To  paid  expenses  protesting  your  note, 
due  6th  April,  1837 

—  16,  To  your  note  due  this  day,  unpaid 2        30 

—  17,  To  postages 

—  ^^    To  balance  of  interest  to  date  of  account. 

$11,919  63 

Cr. 
1837. 
March  8,  By  your  acceptance,  due  19th  March, 

1837 29    3  39        701  38 

April  17,  By  balance  carried  down,  due  17th 

April,  1837 11,218  26 

$11,919  63 

April  17,  To  balance  due  this  day $11,218  26 

Baltimore,  17th  April,  1837.  E.  &  O.  E. 

*^^  To  the  clerk  of  Baltimore  County  Court: 
^"  Mr.  Kell, — ^You  are  hereby  required,  on  receipt  of  this  war- 

rant, and  the  above  oath  and  annexed  vouchers  on  which  the  same 
is  granted,  to  issue  an  attachment  against  the  lands,  tenements, 
goods,  chattels  and  credits  of  the  said  Patrick  Ryan  and  John  Ryan,  to 
answer  unto  the  said  Frederick  Dawson  and  Philip  Thomas  Dawson, 
the  above  mentioned  sum  of  eleven  thousand  two  hundred  eighteen 
dollars  twenty-five  cents,  current  money,  and  cost  of  this  attachment, 


2  13 

910  62 

2  60 

66  14 
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according  to  the  Act  of  Assembly  in  sach  ease  made  and  provided, 
and  this  warrant  shall  be  jour  sufficient  authority  therefor.  Given 
Qoder  my  hand  and  seal,  this  seventeenth  day  of  April,  in  the  year 
eighteen  hundred  and  thirty-seven. 

Samuel  Pickbeing,  [Seal.] 
A  Jvstice  of  the  Peace  for  the  City  of  Baltimore.^^ 

And  thereupon,  by  virtue  of  the  said  warrant,  and  in  pursuance  of 
the  Act  of  Assembly  aforesaid,  the  said  Frederick  Dawson  and 
Philip  Thomas  Dawson,  by  John  Glenn,  Esquire,  their  attorney, 
prosecuted  and  sued  forth  out  of  the  County  Court  here,  the  writ  of 
the  State  of  Maryland,  of  attachment,  in  form  following,  to  wit : 
"The  State  of  Maryland  to  the  Sheriff  of  Baltimore  County,  greeting : 

"Whereas,  Samuel  Pickering,  Esquire,  one  of  the  justices  of  the 
peace  for  Baltimore  City,  hath  this  day  issued  his  warrant  to  the 
clerk  of  said  county,  directing  him  to  issue  attachment  against  the 
Jands,  tenements,  goods,  chattels  and  credits  of  Patrick  Eyan  and 
John  Byan,  to  answer  unto  Frederick  Dawson  and  Philip  Thomas 
Dawson,  the  sum  of  eleven  thousand  two  hundred  eighteen  dollars 
twenty-five  cents :  We  therefore  command  you,  that  you  attach  the 
lands,  tenements,  goods,  chattels  and  credits  of  the  said  Patrick 
Byan  and  John  Eyan,  to  the  value  of  eleven  thousand  two  hundred 
eighteen  dollars  twenty-five  cents,  current  money,  and  cost  of  this 
'attachment,  according  to  the  form  of  the  Act  of  Assembly  in  such 
cases  made  and  provided.  And  we  do  further  command  yon,  that  by 
good  and  lawful  men  of  your  bailiwick,  you  make  *  known 
onto  the  person  or  persons  in  whose  hands  you  shall  make  ^  ' 
this  attachment,  that  he,  she  or  they  be.  and  appear  before  the 
Judges  of  Baltimore  County  Court,  at  the  Court-house  in  the  same 
county,  on  the  first  day  in  May  next,  to  shew  cause  (if  any  he,  she 
or  they  have,)  why  the  lands,  tenements,  goods,  chattels  and  credits 
by  you  attached  by  virtue  of  this  writ,  in  his,  her  or  their  hands, 
shall  not  be  condemned,  and  execution  thereof  had  and  made  to  and 
for  the  use  of  the  said  Frederick  Dawson  and  Philip  Thomas  Dawson, 
as  of  the  lands,  tenements,  goods,  chattels  and  credits  of  the  said 
Patrick  Eyan  and  John  Eyan,  according  to  the  Act  of  Assembly  in 
such  cases  made  and  provided,  if  to  him,  her  or  them  it  shall  seem 
meet,  and  how  you  shall  execute  this  writ,  make  known  to  our  said 
Judges,  at  the  day  and  place  aforesaid,  and  have  you  then  and  there 
this  writ.  Witness  the  honorable  Stevenson  Abgheb,  Chief  Judge 
of  our  said  Court,  the  second  day  of  January,  in  the  year  eighteen 
hundred  and  thirty-seven. 

**  Issued  the  17th  day  of  April,  1837. 

"  Thomas  Kell,  Clerk." 

And  the  said  Frederick  Dawson  and  Philip  Thomas  Dawson,  by 
their  attorney  aforesaid,  at  the  time  of  suing  forth  the  aforegoing 
writ  of  attachment,  prosecuted  and  sued  forth  out  of  the  County 
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Court  here,  the  writ  of  the  State  of  Maryland,  of  capias  ad  respon- 
dendum^ against  the  said  Patrick  and  John  Ryan ;  and  also  filed  in 
said  cause  the  following  short  note,  to  wit : 

'^Frederick  Dawson  and  Philip  Thomas  Dawson  against  Patrick 
Ryan  and  John  Ryan — Action  of  assumpsit  in  Baltimore  County 
Court. — This  suit  is  instituted  to  recover  the  sum  of  eleven  thousand 
two  hundred  eighteen  dollars  twenty-five  cents,  due  and  owing  from 
the  defendants  to  the  plaintiffs,  for  money  lent  and  advanced  by  the 
plaintiff's  to  the  defendants,  and  at  their  instance  and  request,  and 
for  money  had  and  received  by  the  defendants  to  and  for  the  use  of 
the  plaintiffs.  J.  Glenn,  for  Plaintiffs." 

A  copy  of  which  said  short  note  was  made  and  sent  with  the  writs 
_  ^  aforesaid,  to  the  sheriff  of  the  county  aforesaid,  *  thereon 
^®  endorsed,  ''To  be  set  up  at  the  Court-house  door;"  and  the 
sheriff  returned  the  same. 

Laid  in  the  hands  of  George  Brown,  one  of  the  firm  of  John  A. 
Brown  &  Co.,  and  laid  in  the  hands  of  John  A.  Brown  &  Co.  the 
17th  of  April,  1837,  in  presence  of  Robert  Wilson  and  Samuel  Hiser. 
"  Kon  sunt  P.  and  J.  R.  copy  set  up,  John  W.  Walker,  sheriff." 

The  garnishees  appeared  and  pleaded  non-assumpsii  and  nulla 
bona,  on  which  pleas  issues  were  joined,  and  afterwards  they  moved 
the  Court  to  quash  the  attachment  for  the  following  reasons: 

1.  Because  the  claim  on  which  the  attachment  in  this  case  was' 
ordered,  consisted  of  certain  promissory  notes  of  the  absent  de- 
fendants, and  also  of  certain  drafts  drawn  by  said  defendants;  and 
the  said  notes  and  drafts  do  not  appear  to  have  been  produced  to  the 
justice  ordering  the  attachment,  nor  were  they  lodged  with  the  clerk 
issuing  it. 

2.  Because  the  claims  on  which  the  attachment  in  this  case  was 
ordered  and  issued,  consisted  in  part,  of  certain  promissory  notes  of 
the  absent  defendants,  due  to  the  plaintiffs  in  attachment,  and  the 
said  notes  were  not  produced  to  the  justice  ordering  the  attachment, 
nor  were  they  lodged  with  the  clerk  issuing  it. 

3.  Because  the  justice  upon  the  claim  as  exhibited,  had  no  author- 
ity to  order,  nor  had  the  clerk  authority  to  issue  the  attachment  in 
this  case. 

The  County  Court  quashed  the  attachment,  and  the  plaintiffs  be- 
low appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dorset,. 
Chambers,  and  Spence,  JJ. 

Campbell  and  Richardson^  for  the  appellants,  and  Brown  and 
McMahon,  for  the  appellees. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  To  sustain  the 
judgment  of  the  County  Court,  quashing  the  writ  of  attachment 
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issued  iD  this  case,  a  namber  of  the  *  decisions  of  the  Coarts  -^ 
in  Marjhiud  have  been  referred  to.  in  all  of  which  it  is  ^^ 
apparent,  that  the  requisitions  of  the  Act  of  Assembly  in  relation 
to  attachments  had  not  been  complied  with,  and  that  the  Judge  or 
Justice  before  whom  the  proceedings  were  had,  possessed  no  power 
to  order  any  writ  of  attachment  to  issue  thereon.  And  such,  it  is 
alleged^  wa49  the  condition  of  the  Justice  who  directed  the  issuing  of 
the  writ  before  us.  The  objection  taken  to  the  proceedings  before 
the  Justice,  is  the  omission  of  the  appellants  to  exhibit  before  him 
the  notes  and  drafts  referred  to  in  their  account.  Whether  this 
objection  be  well  founded  or  not,  depends  upon  the  true  construction 
of  that  part  of  the  first  section  of  the  Act  of  1795,  chap.  56,  which 
requires  the  creditor,  at  the  time  of  making  his  affidavit  as  therein 
directed,  to  produce  ^'  the  lK)nd  or  bonds,  bill  or  bills,  protested  bill  or 
bills  of  exchange,  promissory  note  or  notes,  or  other  instrument  or 
instruments  of  writing,  account  or  accounts,  by  which  the  said  debtor 
is  so  indebted."  We  do  not  give  to  this  requisition  of  the  Act  of 
Assembly  that  interpretation  which  the  argument  of  the  appellees 
would  impose  on  it,  to  wit,  that  the  creditor  is  bound  to  produce 
before  the  Judge  or  Justice,  all  the  written  evidence  which  may  be 
in  his  possession,  and  which  might  be  used  before  a  jury  to  establish 
the  debt, and  entitle  him  to  a  condemnation  of  the  property  attached; 
as  for  example,  if  the  attachment,  applied  for,  were  against  the 
endorser  ot  a  promissory  note,  and  the  creditor,  the  endorsee,  were 
possessed -of  the  written  acknowledgment  of  the  endorser,  that  the 
endorsement  was  in  his  handwriting,  that  the  demand  for  payment 
had  been  duly  made,  and  he  notified  of  non-payment  within  the  time 
prescribed  by  law,  it  would  not  be  necessary  to  produce  such  acknow- 
ledgment before  the  Judge  or  Justice  awarding  the  attachment ;  the 
production  of  the  endorsed  promissory  note  would  be  all  that  would 
be  required ;  and  if  in  the  case  of  an  agreement  containing  dependent 
covenants;  as  if  A  covenants  to  pay  B  a  sum  of  money  upon  B's  de- 
livering to  A,  of  certain  specified  articles,  and  B  delivers  the  articles 
to  A  and  takes  his  receipt  therefor,  upon  an  attachment  against  A, 
the  receipt  need  not  be  •produced;  the  exhibition  of  the  ^ 
agreement  itself  being  a  sufficient  compliance  with  the  "^ 
requisition  of  the  Act  of  Assembly.  So  if  an  attachment  be  re- 
quired on  an  open  account,  for  goods  sold  and  delivered,  money  had 
and  received,  paid,  laid  out  and  expended,  or  money  lent  and  ad- 
vanced, and  the  creditor  had  the  debtor's  written  orders  for  every 
item  charged  in  the  account,  their  production  before  the  Judge  or 
magistrate  is  uncalled  for  by  the  Act  of  Assembly.  It  requires  not 
the  production  of  the  testimony,  qua  testimony,  by  which  the  credi- 
tor's claim  is  to  be  established,  but  the  production  of  his  cause  of 
action,  the  account,  bill,  bond,  note  or  instrument  of  writing,  on 
which  a  declaration  would  be  framed,  as  his  cause  of  action,  being  in 
the  language*  of  the  Act  of  Assembly,  <<that  by  which  the  said 
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debtor  is  so  indebted."    Apply  this  doctrine  to  the  cai^e  before  us, 
and  it  depiives  the  magistrate  of  all  power  to  have  issued  his  warrant 
for  an  attachment  for  that  part  of  the  account  which  relates  to  the 
notes  not  produced  before  him ;  not  so,  however,  as  to  the  drafts. 
They  form  not  the  creditor's  cause  of  action,  and  could  not  be  de- 
clared on  as  such.    They  are  but  testimony,  by  which,  in  connexion 
with  other  proofs,  certain  items  in  the  account  may  be  established. 
For  all  that  part  of  the  account,  therefore,  not  founded  on  the  notes, 
the  proof  is  sufficient  to  have  warranted  the  justice  in  awarding  an 
attachment.    Does  the  issuing  of  an  attachment  for  a  larger  sum 
than  the  creditor  his  cause  of  action  has  shown  to  be  due,  nullify 
the  whole  proceeding!  is  the  question  we  are  called  on  to  decide. 
The  authorities  referred  to  have  no  bearing  upon  this  question.    In 
all  of  them  it  was  manifest,  that  by  reason  of  a  non-compliance  with 
the  requisitions  of  the  Act  of  Assembly,  the  Judge  or  Justice  had 
no  authority  for  issuing  an  attachment  for  any  amount,  and  there- 
fore the  writs  of  attachment   were  quashed,  as  being  coram  non 
JTidice.    In  the  case  at  bar,  we  think  the  magistrate  had  power  to 
have  ordered  an  attachment;  there  is  error  for  all  that  portion  of  the 
appellant's  claim,  dependent  on  the  notes  referred  to  in  his  account. 
There  is  error  then  in  nothing  but  in  the  amount  for  which  it  issued. 
gi-m       ^y  quashing  the  writ  in  such  a  case,  'much  greater  injustice 
"•■■      would  be  inflicted  on  the  creditor,  than  sustaining  the  writ 
would  visit  upon  the  debtor.    The  process  is  issued  but  to  compel  the 
debtor  to  appear  to  the  suit  instituted  against  him ;  and  if  injured  or 
oppressed  by  an  excessive  seizure  and  detention  of  his  property,  his 
means  of  relief  are  immediate,  and  entirely  \Yithin  his  own  control. 
There  is  no  danger  therefore  of  any  serious  evil  resulting  from  sus- 
taining the  writ  of  attachment  in  such  a  case.     With  as  much  justice 
and  propriety  might  it  be  urged,  that  if  on  a  trial  with  the  garnishee, 
the  plaintiff  fails  to  recover  the  entire  amount  by  him  sworn  to  before 
the  justice,  he  shall  recover  nothing,  and  the  writ  of  attachment 
shall  be  quashed ;  or  that  if.  a  bail  piece  be  taken  on  the  plaintiff's 
oath,  as  to  the  amount  of  his  debt,  for  a  larger  amount  than  shall  be 
recovered  on  the  trial,  that  an  exoneretur  shall  be  entered  thereon. 
We  are  aware  of  no  principle  or  analogy  of  the  law,  which  requires 
the  quashing  of  the  writ  of  attachment  issued  in  this  case  for  the 
cause  assigned.  Judgment  reversed,  and  procedendo  awarded. 

Buchanan,  C.  J.,  and  Spence,  J.  dissented. 

Buchanan,  C.  J.,  delivered  the  following  opinion : 
I  concur  in  the  opinion  of  a  majority  of  the  Court,  delivered  by  my 
brother  Dorset,  that  where  a  creditor  who  has  a  claim  against  an 
absent  or  absconding  debtor,  due  on  bond  or  note,  or  other  instru- 
ment of  writing,  which  he  seeks  to  enforce  by  the  process  of  attach- 
ment, he  must  at  the  time  of  making  his  ax>plicatiou  foF  the  attach- 
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ment,  prodace  before  the  justice,  &c.,  to  whom  the  application  is 
made,  the  bond  or  note  or  other  instrument  of  writing  by  which  the 
debtor  is  indebted,  and  that  the  production  of  an  account  merely, 
charging  such  bond  or  note,  &c.,  is  not  sufficient.  I  agree  too,  that 
where  the  claim  arises  upon  an  account,  the  production  of  such 
account,  as  that  by  which  the  alleged  absconding  debtor  is  indebted, 
is  sufficient,  without  any  voucher  or  proof  to  warrant  an  attnchment 
for  the  amount  charged  and  sworn  to,  the  other  requisites  of 
•  the  law  being  complied  with.  But  I  cannot  yield  my  assent  "'^ 
to  so  much  of  his  opinion  as  sustains  this  attachment.  The  i)ower 
given  by  the  Act  of  1795,  chap.  66,  to  a  justice  of  the  peace,  &c., 
to  award  attachments,  is  a  specially  delegated  authority,  which 
this  Court  has  decided  in  Shivers  and  Wilson,  5  H.  (&  J.;  Barney 
and  Patterson^  7  H.  dc  t/.,  and  some  subsequent  cases,  must  be 
strictly  pursued.  That  Act  requires  that  a  creditor  who  is  desir- 
ous of  suing  out  the  process  of  attachment  against  an  absent 
or  absconding  debtor  shall  make  oath  before  a  justice  of  the  peace, 
&c.,  that  such  debtor  is  bona  fide  indebted  to  him  or  her,  in  a 
sum  to  be  stated  in  the  oath,  over  and  above  all  discounts,  and  at  the 
same  time  produce  the  '^  bond  or  bonds,  bill  or  bills,  protested  bill  or 
bills  of  exchange,  promissory  note  or  notes,  or  other  instrument  or 
instruments  of  writing,  account  or  accounts  by  which  the  debtor  is 
so  indebted,"  upon  his  doing  which,  that  is  making  the  oath,  and 
producing  the  bond  or  bonds,  &c.,  account  or  accounts  by  which  the 
debtor  is  so  indebted,  the  justice,  &c.,  is  authorized  to  issue  his  war- 
rant to  clerk  to  issue  an  attachment,  but  not  otherwise. 

Now,  what  is  meant  by  the  words  "by  which  the  debtor  is  so 
indebted !  "  Why  they  refer  the  words  "  by  which  "  to  the  bond  or 
bonds,  &c.,  account  or  accounts  5  and  the  words  "  is  so  indebted,"  to 
the  oath,  and  mean  (as  it  seems  to  me,)  indebted  to  the  amount  as 
stated  and  sworn  to.  "By  which  said  debtor  is  so  indebted,  can  I 
think,  only  mean  by  which  he  is  indebted  to  the  amount  stated  in 
the  oath,  and  if  that  be  so,  (of  which  I  cannot  doubt,)  as  it  is  only 
npoq  the  making  the  oath,  to  the  amount  claimed  to  be  due  (which 
amount  is  required  to  be  set  out  in  the  oath,)  and  at  the  same  time 
producing  the  bond,  &c.,  account  or  accounts  by  which  the  absent  or 
absconding  debtor  is  so  indebted,  that  the  justice,  &c.,  is  authorized 
to  award  an  attachment.  It  would  seem  to  follow,  not  by  reasoning 
from  analogy,  (which  is  not  always  the  safest  way  of  coming  at  a  cor- 
rect conclusion,  and  need  not  be  resorted  to  in  this  case,)  but  from 
the  language  and  meaning  of  the  law  itself,  that  the  justice,  &c., 
whose  power  in  that  respect  •  is  special  and  limited  and  must  ^ 
be  strictly  pursued,  can  have  no  authority  to  direct  an  attach-  "•* 
ment  to  be  issued  unless  those  prerequisites  are  complied  with  ;  that 
is,  unless  in  addition  to  the  oath,  stating  the  indebtedness  and  at 
the  same  time  producing  the  bond  or  bonds,  &c.,  account  or  accounts, 
or  both,  as  the  case  may  be.  by  which  the  debtor  is  indebted  in  the 
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sum  sworn  to,  and  for  which  the  attachment  is  sought  to  be  obtained; 
and  that  done,  the  warrant  for  the  attachment  goes  to  the  clerk  for 
the  sum  stated  in  the  oath  to  be  due.    He  cannot  award  an  attach- 
ment without  a  previous  oath,  stating  the  sum  in  which  the  debtor 
is  indebted.    Now,  if  such   oath  be  made,  unless  the  vouchera  by 
which  he  is  so  indebted  shall  at  the  same  time  be  produced,  the  oath 
without  the  vouchers  can  give  no  authority;  nor  the  vouchers  with- 
out the  oath.    Neither  can  be  dispensed  with.    The  two  must  unite. 
In  this  case  the  plaintiff  made  oath  before  a  justice  of  the  peace,  that 
the  debtor  was  indebted  to  him  in  the  sum  of  $11,218.25,  and  produced 
an  account  for  that  amount,  made  up,  among  other  things,  of  charges 
to  a  large  amount  for  notes  due  and  unpaid.    The  production  of  that 
account,  as  far  as  concerns  the  other  items,  charged,  was  sufficient, 
being  that  by  which  the  alleged  debtor  was  indebted  for  so  much  of 
the  sum  sworn  to.    But  not  covering  the  whole  amount^  and  the  Act 
requiring  the  bond  or  bonds,  note  or  notes,  &c.,  account  or  accounts 
by  which  the  debtor  is  indebted,  in  the  sum  mentioned  in  the  oath^ 
to  be  produced ;  and  the  notes  charged  in  the  account,  by  which  he 
is  indebted  to  a  large  amount  of  the  sum  sworn  to,  not  having  been 
produced,  that  requirement  of  the  Act  was  not  complied  with  as  far 
as  respects  the  notes  charged,  and  without  the  production  of  the 
notes,  by  which  he  in  part  was  so  indebted,  the  justice  of  the  peace, 
I  think,  was  not  justified  in  awarding  an  attachment  for  the  whole 
amount  of  the  sum  sworn  to,  in  a  part  of  which  only  the  debtor  is 
indebted  by  the  account  produced.    His  authority  only   being  to 
direct  the  issuing  an  attachment  in  the  sum  mentioned  in  the  oath 
of  a  creditor,  in  the  production  of  the  voucher  or  vouchers,  as  the 
case  may  be,  by  which  the  debtor  is  so  indebted  ;  and  there  is  no  hard- 
^  -       ship  •  in  that,  as  it  would  be  as  easy  to  produce  the  vouchers 
"*      themselves  as  an  account  charging  them. 

There  was  no  authority  for  awarding  an  attachment  for  so  much  of 
the  sum  stated  in  the  oath  as  was  charged  in  the  account  to  be  due 
on  notes  that  were  not  produced ;  and  the  attachment  being  for  the 
whole  sum,  for  a  part  of  which  the  justice  was  not  authoriz«<i  to 
award  it,  it  was  improvidently  issued ;  and  being  an  entire  thing, 
illegally  directed  and  issued,  and  not  warranted  by  the  Act  of  Assem- 
bly, it  cannot  in  my  opinion  be  s])lit  up,  and  sustained  in  relation  to 
any  part  of  the  amount  for  which  it  was  issued,  and  the  Court  below, 
I  think,  did  right  in  adjudging  it  to  be  quashed. 

The  inquiry  is,  was  it  properl^^  issuable;  was  it  authorized  by  the 
Act  of  Assembly,  and  if  not.  can  it  now  be  awarded  or  deemed  good 
for  any  purpose  ?  I  think  not,  stami)ed  as  it  is  with  the  want  of 
authority  in  the  justice  to  issue  it. 

Note  by  Reporters.  Since  the  case  of  BcHdivin  vs.  Need  and  Ridgeway^  10 
G.  &  J.  274,  originated,  the  Act  of  1884,  chap.  79,  was  passed;  the  first  sec- 
tion of  that  Act  dispenses  with  the  averment,  for  the  want  of  which  that 
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cause  was  decided:  and  which  averment  is  not  contained  in  the  affidavit  in 
this  case,  it  being  no  longer  necessary  to  do  more  than  prove  residence  in 
the  United  States,  &c.  of  some  one  of  the  plaintiffs  at  the  trial,  where  such 
averment  is  not  made  in  the  affidavit  to  procure  the  attachment.  The  3rd 
see.  of  the  Act  of  1884.  ch.  79,  is  however  repealed  by  the  Act  of  1842,  chap. 
107. 


Thomas  A.  Bubgess  vs.  The  State  of  Maryland,  use  of  G. 

G.  S.  Skinner.— December,  1841. 

In  an  action  brought  upon  an  administration  bond,  for  the  use  of  S.  who 
claimed  as  the  assignee  of  the  obligee  of  the  intestate,  it  is  necessary  to 
prove  the  assignment  of  the  bond  to  the  equitable  plaintiff,  but  an  objec- 
tion to  the  admissibility  of  the  bond  in  evidence,  does  not  raise  any 
question  about  its  assignment;  for  the  bond  may  be  proved  as  a  part  of 
the  chain  of  evidence  without  proof  of  the  assignment,  and  if  no  such 
proof  was  eventually  offered,  the  proper  objection  would  be  to  the 
plaintiff's  right  to  recover. 

Since  the  Act  of  1825,  chap.  117,  upon  an  exception,  this  Court  can  only 
look  to  the  point  decided. 

•Appeal  from  Charles  County  Court.  This  was  an  action 
of  debt,  commenced  on  the  22d  February.  1837,  by  the  appel-  "^ 
lee  against  the  appellant,  upon  the  bond  of  James  T.  Henderson,  as 
administrator  of  John  Henderson,  conditioned  well  and  truly  to  per- 
form the  office  of  such  administrator,  and  was  executed  on  the  14th 
August,  1S32.    The  defendant  pleaded  general  performance. 

The  plaintiff  replied  that  the  said  John  Henderson,  deceased,  in 
the  writing  obligf^tory  aforesaid  mentioned,  in  his  life-time,  on  the 
25th  day  of  June,  1831,  by  his  certain  writing  obligatory,  acknow- 
ledged himself  to  be  held  and  firmly  bound  unto  John  L.  Henderson 
in  the  full  and  just  sum  of  $141.81^,  current  money  of  the  United 
States,  to  l>e  paid  to  him  when  afterwards  he  should  be  thereunto 
required,  and  which  said  writing  obligatory  was  made  and  passed  for 
a  just  and  bona  fide  debt  then  due  and  owing  him  from  the  said  John 
Henderson  to  the  said  John  L.  Henderson,  and  yet  unpaid  or  in  any 
manner  satisfied,  and  which  said  writing  was  for  value  received  in 
due  form  of  law,  was  afterwards,  to  wit,  on  the  day  of,  &c.,  by  the  said 
John  L.  Henderson,  assigned  to  George  G.  Skinner,  for  whose  use 
this  suit  was  instituted ;  and  the  said  State  by  its  attorney  further 
saith,  that  after  the  death  of  the  said  John  Henderson,  and  after  the 
making  of  the  writing  obligatory  aforesaid,  and  after  the  assignment 
of  the  same  as  aforesaid,  he  the  said  George  G.  Skinner  sued  forth 
the  State's  writ  of  capias  ad  respondendum  out  of  Charles  County 
Court,  on  the  27th  day  of  February,  1836,  against  James  Henderson^ 
administrator  of  the  said  John  Henderson,  deceased,  to  recover  the 
money  due  and  owing  to  him  the  said  George,  in  manner  aforesaid^ 
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by  the  said  John  HeDderson,  deceased,  and  which  said  writ  was  di- 
rected to  the  sheriflf  of  Charles  Coanty,  in  which  said  county,  the 
said  James  Henderson  lived,  whereby  he  was  commanded  to  take 
into  his  custody  the  body  of  the  said  James,  administrator  of  the 
said  John,  late  of  said  county,  deceased,  otherwise,  &c.,  if  he  should 
be  found  in  his  bailiwick,  and  him  should  safe  keep,  so  that  he  might 
have  his  body  before  the  said  Court,  &c.,  on  the  third  Monday  of 
March  then  next,  to  answer  unto  the  said  •  George,  in  a  plea 
^"  that  he  render  unto  him  the  said  sum  of  $141.81 ;  which  from 
him  the  said  James  unjustly  detained,  &c.,  and  he  should  have  tben 
and  there  that  writ.  On  which  third  Monday,  &c.,  being  the  day  of 
the  return  of  the  said  writ,  tlie  said  sheriff,  to  wit,  John  B.  Lawson, 
Esquire,  the  sheriff  of  the  county  in  which  he  the  said  James  lived, 
to  whom  the  said  writ  was  directed,  made  return  thereof  to  the  said 
Court,  that  the  said  James  was  not  to  be  found  in  his  bailiwick,  as 
by  the  said  writ  and  return  thereof,  now  of  record  in  the  said  Court 
remaining  appears,  and  so  the  said  State  by  W.  Mitchell  its  said 
attorney  saitb,  that  the  said  James  did  not  well  and  truly  perform 
the  office  of  administrator  of  the  said  John  Henderson,  late  of 
Charles  County,  deceased,  according  to  law,  and  did  not,  &c.  Where- 
fore, &c. 

The  defendant  rejoined,  that  the  said  James  T.  Henderson  in  the 
condition  of  the  said  writing  obligatory  mentioned,  from  the  time  of 
making  the  said  writing  obligatory,  hath  well  and  truly  observed, 
performed,  fulfilled  and  kept,  all  and  singular  the  matters  and  things 
to  be  done  and  performed,  according  to  the  condition  of  the  said 
writing  obligatory  aforesaid  mentioned,  and  of  this  he  the  said 
Thomas  A.  Burgess  puts  himself  upon  tbe  country. 

The  said  State  of  Maryland,  in  like,  &c. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

At  the  trial  the  plaintiff  to  support  the  action  gave  in  evidence  to 
the  jury  the  single  bill  mentioned  in  said  replication,  a«  follows,  to 
wit: 

$141.81J.  On  demand,  for  value  received,  I  hereby  oblige  myself, 
my  heirs,  executors  and  administrators,  to  pay  or  cause  to  be  paid 
nnto  John  Lewis  Henderson,  his  heirs  or  assigns,  the  just  and  full 
sum  of  one  hundred  and  forty-one  dollars  and  eighty-one  and  one- 
fourth  cents,  lawful  money  of  the  United  States,  with  legal  interest 
from  the  date  hereof,  until  paid,  as  witness  my  hand  and  seal,  this 
25th  day  of  June,  eighteen  hundred  and  thirty-one. 

Witness, — Jon.  F.  Dunnington.        John  Henderson,    [Seal.] 
•  At  the  foot  of  the  above  bill  obligatory  is  thus  written: 
^  •       "  I  assign  all  my  right  and  interest  in  the  above  note  to  George 
G.  Skinner." 

On  the  back  of  the  above  writing  obligatory  is  thus  written,  to 
wit: 


BURGESS  vs.  THE  STATE.— 12  G.  &  J.  45 

Charles  County,  to  wit:  On  the  7th  day  of  November,  1832,  per- 
sonally appears  John  Lewis  Henderson,  before  the  sabscriber,  a  jus- 
tice of  the  peace  in  and  for  said  county,  and  makes  oath  on  the  Holy 
Evangely  of  Almighty  God,  that  the  within  note  is  justly  due  him; 
that  he  bath  not  either  directly  or  indirectly,  neither  has  any  person 
for  him  or  his  use,  before  or  since  the  death  of  John  Henderson,  the 
signer  of  the  same,  received  any  part,  parcel,  security  or  satisfaction 
for  the  same,  to  the  best  of  his  knowledge  and  l)elief. 

Sworn  before  Jno.  F.  Dunnington. 

Passed  by  the  Court.  Test,— Wm.  D.  Merrick, 

Nov.  20th,  1832.  Register  of  Wills  for  Charles  Co. 

The  defendant  objected  to  the  said  single  bill  being  read  in  evi- 
dence in  this  case,  unless  the  assignment  from  John  L.  Henderson, 
the  obligee  in  the  bond,  to  George  G.  Skinner,  for  whose  use  and 
benefit  this  suit  was  instituted,  was  first  proved;  because  the  origi- 
nal writ  in  this  cause  was  ordered  for  the  use  of  George  G.  Skinner, 
and  it  was  not  competent  for  the  party  instituting  the  action  in  the 
bond  to  shew  a  cause  of  action  due  to  a  third  person,  but  the  Court 
[Stephen,  C.  J.,  Key,  A.  J.]  overruled  the  objection,  and  permitted 
said  note  to  be  read  in  evidence  to  the  jnry ;  to  which  opinion  of  the 
Court  under  the  pleadings  in  the  cause,  the  defendant  excepted,  and 
prosecuted  this  appeal. 

The  cause  was  argued  before  Archer,  Dorset,  Chambers,  and 
Spence,  JJ. 

Grain,  for  the  appellant. 

No  counsel  appeared  for  the  appellee. 

Archer,  J.  delivered  the  opinion  of  this  Court.  *The  ^ 
pleadings  in  this  cause  put  nothing  in  issue  but  the  perform-  ^^ 
ance  or  non-performance  of,  by  the  administrator,  of  his  duty  as 
such ;  no  issue  whatever  has  been  taken  in  relation  to  any  one  fact 
averred  in  the  replication.  The  rejoinder  is  but  the  reiteration  of  the 
plea  of  ])erformance,  and  is  nothing  more  than  the  answer  to  the 
conclusion,  which  the  plaintiff  has  drawn  from  the  facts  set  out  as  a 
breach  in  the  replication,  so  that  the  parties  have  gone  to  trial  with- 
out the  breach  set  out  in  the  replication  being  in  any  manner  an- 
swered or  rejoined  to. 

We  should  have  had  but  little  difficulty  in  disposing  of  this  case, 
but  for  the  Act  of  1825,  chap.  117;  since  that  statute  we  can  only 
look  to  the  point  decided. 

The  bill  of  exceptions,  if  strictly  construed,  wonld  present  the 
question,  that  the  assignment  must  be  first  proved  before  the  obli- 
gation assigned  could  be  given  in  evidence ;  but  the  reason  assigned 
shows  that  the  point  intended  to  be  raised,  was  the  question  as  to 
the  admissibility  of  the  obligation  in  evidence,  without  also  having 
the  proof  of  the  assignment. 
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The  action  is  entered  for  the  nse  of  6.  S.  Skinner,  who  in  the  rep- 
lication is  averred  to  be  the  assignee,  and  for  whose  use  it  is  averred 
the  suit  was  instituted.  He  could  not  certainly  recover  without 
showing  himself  entitled  to  the  cause  of  action,  by  proof  of  the 
alleged  assignment.  But  no  question  is  raised  on  the  right  to  re- 
cover without  proof  of  the  assignment;  but  simply  whether  the 
obligation  is  evidence  without  proof  of  the  assignment.  The  breach 
alleges  the  existence  of  the  obligation,  the  assignment,  and  the  re- 
turn of  non  eat  on  the  capicLS^  against  the  administrator.  These  alle- 
gations furnish  the  foundation  of  the  plaintifl's  right  of  action,  and 
each  should,  when  put  in  issue,  be  established ;  each  allegation  may 
be  separately  proved,  and  it'  the  plaintiff  prove  one  without  the 
others,  no  objection  can  be  taken  to  the  admissibility  of  the  .proof 
offered,  for  by  offering  it,  he  is  but  proving  the  allegation  of  the 
breach.  The  objection  a8  we  have  before  said,  would  lie  not  to  the 
testimony,  but  to  the  right  to  recover,  if  the  plaintiff  stops  with  this 
proof,  and  offers  no  evidence  of  the  assigument. 

Judgment  affirmed. 


60  •  SoMEBViLLE  PiNKNEY,  Administrator  of  Thomas  H.  Lucic- 
ETT  V8.  Jay,  Mason  and  others. — December,  1841, 

The  language  of  the  Act  of  1795,  chap.  88,  discriminates  between  a  proceed- 
ing before,  and  after,  a  decree,  against  a  non-resident  defendant. 

Before  the  decree  has  passed,  the  language  authorizing  the  action  of  the 
Court  is  broad  and  comprehensive.  It  is,  there  shall  in  all  respects  be 
the  same  proceedings  before  a  decree,  as  if  the  defendant  had  appeared 
regularly  on  the  return  of  a  subpoena. 

After  the  decree  has  passed,  the  language  is  more  restricted,  and  clearly 
warrant  nothing  more  than  a  review  of  the  decree  itself,  according  to 
the  established  principles  of  equity,  and  as  if  the  party  had  appeared. 

A  bill  of  review  is  the  appropriate  remedy  to  correct  or  alter  a  decree  either 
for  error  apparent,  or  by  reason  of  the  discovery  of  new  and  relevant 
matter  after  the  decree  has  passed.  An  original  bill  is  never  proper  to 
be  resorted  to.  except  where  the  decree  is  to  be  impeached  on  the  ground 
of  fraud,  (a) 

After  a  decree  has  been  affirmed  upon  appeal,  no  bill  of  review  would 
properly  lie  for  error  apparent  on  the  face  of  the  decree.  The  exercise 
of  such  a  jurisdiction  by  the  Court  of  Chancery  would  be  subversive  of 
that  subordination  which  has  been  established  by  the  Constitution  of  the 
State. 

A  bill  of  review  which  would  lie  in  such  a  case,  must  be  founded  upon  new 
matter  discovered  since  the  decree,  and  in  that  sense  the  opinion  of  the 
Court  in  10  G.  &  J.  497,  is  to  be  understood. 


(a)  Cited  in  Marbury  vs.  Stonestreet^  1  Md.  155;  Waring  vs.  Thirton^  44  Md. 
647.  See  Hollingsworth  vs.  McDonald^  2  H.  &  J.  199,  note;  Oliver  vs.  Palmer^ 
11  G.  &  J.  94. 
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Upon  a  bill  sworn  to  before  a  Justice  of  the  Peace  in  the  District  of  Colum- 
bia, who  was  certified  to  be  such  Justice  by  the  Secretary  of  State  for 
the  United  States,  under  his  seal  of  office,  the  Chancellor  granted  an 
injunction. 

Appeal  from  the  Court  of  Chancy.  This  cause  has  been  before 
the  Court  at  December,  1839,  and  is  reported  in  10  0,  dt  J.  480,  as 
the  case  of  Lucketi  against  White  et  al. 

On  the  29th  June,  1840,  the  Chancellor,  [Bland,]  upon  the  opinion 
of  this  Court,  10  O.  db  J.  497,  passed  the  following  order : 

On  consi<leration  of  the  foregoing  petition  and  of  the  opinion  of 
the  Judges  of  the  Court  of  Appeal  therewith  exhibited,  it  is  ordered 
in  pursuance  of  the  said  opinion,  that  the  said  petitioners  have  leave 
to  file  their  said  bill  of  complaint,  and  that  an  injunction  issue  as 
thereby  prayed  upon,  an  injunction  •bond,  in  the  i)eualty  of  ^ 
two  thousand  dollars,  with  surety,  to  be  approved  b}'  the  Chan-  •  ^ 
cellor,  being  filed  with  the  register,  as  praj-ed  by  the  said  petition. 

And  thereupon  the  said  petitioners  filed  in  the  said  cause  their 
bill  of  review  in  the  words  following,  to  wit : 

The  bill  of  review  of  Peter  Augustus  Jay  and  Betsy  C.  Mason,  and 
of  Betty  Mason,  Matilda  Eulalia  Mason,  Ann  Grahame  Mason, 
Thomas  F.  Mason,  John  Francis  Mason,  Virginia  Mason,  Caroline 
Monis  Mason,  Arthur  Pendleton  Mason  and  Clapham  Mason,  who  are 
infants  under  the  age  of  twenty-one  years,  by  the  said  Betsy  C.  Ma- 
son, their  mother  and  next  friend,  humbly  shows:  That  heretofore, 
to  wit,  on  the  twenty-seventh  day  of  June,  in  the  year  1825,  a  certain 
Thomas  H.  Luckett  filed  his  bill  of  complaint  in  this  Court  against  a 
certain  Otho  H.  W.  Luckett,  Valentine  P.  Luckett,  Samuel  Clapham 
and  Daniel  Trundle,  wherein  it  is  amongst  other  things  alleged,  that 
one  Thomas  U.  Luckett  who  is  therein  represented  to  have  been  the 
father  of  the  complainant  and  of  the  defendants  Otho  and  Valentine, 
being  seized  in  his  demesne  as  of  fee  of  the  several  tracts  or  parcels 
of  land  lying  in  Montgomery  County,  in  this  State,  that  is  to  say  of 
a  tract  called  Conjurors'  Disappointment,  &;c.,  &c.,  did  on  the  27th 
December,  in  the  year  1786,  duly  make  known  and  publish  his  last 
will  and  testament  in  writing,  and  did  thereby  devise  the  said  tracts 
called  Conjurors'  Disappointment,  &c.,  unto  the  said  Valentine  P. 
Luckett,  and  the  said  tract  called  the  Besurvey  on  Divscord,  to  the 
said  Otho  H.  W.  Luckett,  upon  the  express  condition  that  each  of 
the  said  devisees  should  pay  unto  the  said  complainant,  who  it  is 
averreil  is  the  younger  brother  mentioned  in  the  will  as  not  yet  bap- 
tized, the  sum  of  one  hundred  pounds,  current  money  of  the  Com- 
monwealth of  Virginia,  and  that  by  said  will  the  said  devises  were 
made  subject  to  one  other  devise  in  said  will  contained,  whereby  the 
said  lands  and  all  other  real  estate  of  the  testator  were  devised  to 
the  testator's  wile  Elizabeth  Luckett,  during  her  sole  and  unmarried 
life,  and  that  the  said  Elizabeth,  who  it  is  also  charged  was  the  com- 
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^         plainant's  mother,  *  survived  her  aforesaid  husbaDd,  aud  con- 

*  ^  tinued  to  live  a  sole  and  aumarried  life  until  the  time  of  her 
death,  which  took  place  about  the  year  1817,  and  that  in  the  year 
1805,  the  said  Elizabeth  executed  to  her  sons  the  said  Valen- 
tine and  Otho,  separate  deeds  of  release  and  acquittance,  by 
which  she  relinquished  to  them  her  right  and  title  to  said  tracts 
or  parcels  of  land  so  as  aforesaid  devised  to  them  by  their  said 
father.  And  that  the  considerations  mentioned  in  said  deeds 
as  having  been  paid  by  the  said  Valentine  and  Otho  were  merely 
nominal,  and  that  in  fact  nothing  was  paid  by  them  to  their  said 
mother  on  account  thereof;  but  that  said  deeds  were  executed 
for  the  purpose  of  enabling  them  to  sell  their  said  lands  to  the 
defendant  Clapham,  in  execution  of  an  agreement  before  that  time 
made,  and  in  consummation  of  which,  deeds  were  accordingly  exe- 
cuted on  the  same  day,  and  that  the  said  Clapham  at  the  time  of 
said  purchases,  had  notice  of  the  claims  of  the  complainants  on  said 
lands,  and  that  afterwards  payment  thereof  was  demanded  by  the 
said  complainants  of  the  said  Clapham,  and  that  sundry  negotiations 
took  place  between  them  in  relation  thereto,  as  is  more  fully  stated  in 
said  bill ;  and  that  afterwards  the  said  Clapham  sold  and  conveyed 
said  lands  unto  the  defendant  Trundle,  who  had  at  the  time  notice 
of  the  said  claims  of  the  complainant,  and  by  said  bill  the  said  com- 
plainant prayed  a  decree  for  the  sale  of  said  lands,  or  so  much  thereof 
as  may  be  necessary  to  pay  him  said  legacies  with  interest,  and  such 
other  relief  in  the  premises  as  he  might  be  justly  entitled  to;  and 
also  that  an  order  of  publication  might  issue  in  the  usual  form 
against  the  said  Otho,  Valentine  and  Clapham,  who  it  is  therein 
alleged  resided  out  of  the  State  of  Maryland,  and  that  a  subpoena 
might  be  issued  against  the  said  Trundle,  and  so  forth.  And  your 
orators  further  shew,  that  an  order  of  publication  was  passed  in  com- 
pliance with  the  prayer  of  said  bill  against  the  said  absent  defend- 
ants, Otho  H.  W.  Luckett,  Valentine  P.  Luckett  and  Samuel  Clap- 
ham, and  process  of  subpoena  was  issued  against  the  said  Daniel 
Trundle,  and  that  such  other  proceedings  were  had.    That  after- 

wards  the  said  Clapham  and  Trundle  filed  their  •  answers  to 

*  '^  said  bill  of  complaint ;  but  before  the  other  defendants,  Otho  n. 
W.  Luckett  and  Valentine  P.  Luckett,  had  answered  or  appeared  to 
said  suit,  that  is  to  say,  09  the  twenty-sixth  day  of  February,  in  the 
year  eighteen  hundred  and  twenty-nine,  the  said  complainant  filed 
in  the  cause  his  bill  of  amendment,  supplement  and  revivor,  against 
the  said  Otho  H.  W.  Luckett,  Valentine  P.  Luckett,  and  also  Eliza- 
beth Clapham,  James  B.  Murray  and  Eliza  Thompson,  and  one  Eliza 
Batcliffe,  who.  as  your  orators  believe,  is  a  fictitious  personage,  and 
your  orator,  Peter  Augustus  Jay ;  and  therein  amongst  other  things  it 
is  charged  that  the  said  Samuel  Clapham,  named  in  the  aforesaid 
original  bill,  had  departed  this  life  pending  this  suit,  and  that  he  left 
no  heir  nor  any  representative  other  than  his  widow,  the  aforesaid 
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Elizabeth  Glapham,  and  that  the  said  origiual  bill  did  nntruly  state 
that  the  said  Samuel  Clapham  had  convened  unto  the  said  Trundle 
all  the  lands  which  he  had  acquired  by  conveyance  from  the  said 
Otbo  and  Valentine,  and  that  in  fact  the  said  Samuel  Clapham 
conveyed  onto  the  said  Trundle  the  tract  or  parcel  of  laud  called 
Besorrey  upon  Discord,  and  that  on  the  seventeenth  day  of  June, 
in  the  year  1824,  the  said  Clapham  conveyed  unto  the  said  James 
B.  Murray  the  lands  called  Conjurors'  Disappointment,  Georgia, 
and  Gleanings,  in  trust,  to  sell  the  same  for  payment  of  a  cer- 
tain debt  due  from  said  Clapham  unto  one  James  Thompson, 
as  is  therein  more  fully  stated.  And  that  afterwards  the  afore- 
said lands  were  sold  by  the  said  James  B.  Murray  unto  the  said 
Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza  Batdifife,  executors 
of  the  said  James  Thompson,  and  conveyed  unto  them  by  deed  dated 
on  the  ninth  day  of  June,  in  the  year  1828,  and  that  the  said  Murray 
at  the  time  of  execution  of  said  deed  of  trust,  and  the  said  Eliza 
Thompson,  Peter  Augustus  Jay  and  Eliza  Katcliffe,  at  the  date  of 
the  deed  unto  them  from  the  said  Murray,  had  notice  of  the  claims 
of  the  said  complainant  as  aforesaid.  Whereupon  the  said  com- 
plainant prayed  relief  by  a  decree  for  a  sale  of  the  aforesaid 
premises  for  payment  of  his  said  claims,  unless  the  defendants 
or  some  of  them  should  pay  his  aforesaid  demands,  *  and  ^ 
for  general  relief,  and  so  forth.  And  also  for  an  order  of  •  •* 
publication  in  the  usual  form,  against  the  said  Otho  H.  W. 
Lackett,  Valentine  P.  Luckett.  Elizabeth  Clapham,  James  B.  Mur- 
ray, Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza  Batcliffe,  who 
are  therein  alleged  to  reside  out  of  the  State  of  Maryland.  And 
your  orators  further  charge,  that  an  order  of  publication  was  accord- 
ingly passed  against  said  defendants,  and  that  afterwards,  by  a  de- 
cree passed  in  the  cause  on  the  ninth  day  of  October,  in  the  year 
1829,  it  was  adjudged,  ordered  and  decreed  that  the  aforesaid  origi- 
nal bill  of  comp(.aint  be  taken  pro  oofi/mo  against  the  defendants, 
Otho  H.  W.  Luckett  and  Valentine  P.  Luckett,  and  that  the  afore- 
said bill  of  amendment,  supplement  and  revivor  be  taken  pro  con- 
f€m>  against  said  d,efendants,  Otho  H.  W.  Luckett  and  Valentine  P. 
Lackett,  and  the  defendants,  Elizabeth  Clapham,  James  B.  Murray, 
Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza  Batcliffe.  And  your 
orators  further  charge,  that  afterwards,  on  the  eighth  day  of  May, 
io  the  year  eighteen  hundred  and  thirty-two,  the  said  complainant 
tiled  his  bill  of  revivor  m  said  cause  against  certain  Benjamin 
Sbrieve,  Junior,  and  Mary  Elizabeth,  his  wife,  and  Stephen  White 
and  Ann,  bis  wifiB ;  and  therein  amongst  other  things  it  is  suggested 
that  the  said  Daniel  Trundle  had  departed  this  life,  leaving  said 
Mary  Elizabeth  and  Ann,  his  heirs* at  law,  and  it  is  thereby  prayed 
that  the  said  suit  which  had  abated  by  the  death  of  the  said  Trun- 
dle, might  be  revived  against  the  said  defendants  in  said  bill  of  re- 
vivor named.  And  your  orators  further  charge,  that  such  other  pro- 
4  12  a.  &  J. 
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ceedings  were  had  in  said  cause,  that  afterwards,  to  wit,  on  the. tenth 
day  of  October,  in  the  year  1837,  a  decree  was  passed  whereby  the 
bill  of  complaint  of  the  complainant  was  dismissed  with  costs,  and 
so  forth,  as  by  the  said  decree  and  other  the  proceedings  now  re- 
maining in  this  Gonrt  will  more  fnlly  appear.  And  your  orators  fur- 
ther charge,  that  the  said  complainant  appealed  from  said  decree, 
to  the  Court  of  Appeals  for  the  Western  Shore,  which  was  so  pro- 
ceeded in,  that  on  the  thirtieth  day  of  January,  in  the  year  1840,  a 

decree  was  passed  by  said  Court,  whereby  the  decree  •  of  this 
'  "^  Court,  so  far  as  it  dismissed  the  complainant's  bill  of  com- 
plaint against  the  said  Valentine  P.  Luckett,  Elizabeth  Clapham, 
James  B.  Murray,  Eliza  Thompson,  Peter  Augustus  Jay  and  Eliza 
Katclift'e,  is  reversed  with  costs  to  the  said  complainant  in  the  said 
Court  of  Appeals,  and  in  this  Court  of  Chancery ;  and  it  is  thereby 
amongst  other  things  further  adjudged,  ordered  and  decreed,  tfiat 
the  said  tracts  called  Conjurors'  Disappointment,  Georgia,  and 
Gleanings,  or  so  much  thereof  as  may  be  necessary  to  pay  the  com- 
plainant the  sum  of  three  hundred  and  thirty-thred  dollars  and 
thirty-three  and  a  third  cents,  with  interest  thereon  from  the  twelfth 
day  of  February,  in  the  year  seventeen  hundred  and  eighty-eight, 
until  paid,  together  with  costs  as  aforesaid,  be  sold,  unless  the  said 
defendants  shall  pay  to  the  said  complainant,  or  bring  into  the  Court 
of  Chancery,  to  be  paid  unto  him,  the  aforesaid  principal  sum  of 
money,  with  interest  and  costs,  on  or  before  the  first  day  of  July 
next,  and  a  trustee  is  thereby  appointed  to  make  said  sale,  and  the 
cause  is  remanded  to  this  Court,  with  power  to  your  honor  to  pass 
such  order  and  decrees  as  may  be  necessary  to  carry  the  said  decree 
into  efiPect,  as  by  a  copy  of  said  decree  which  is  filed  in  this  cause, 
will  more  fully  appear.  And  your  orators  further  charge,  that  all 
the  interest  and  estate  which  the  aforesaid  bill  supposes,  were  vested 
in  your  orators,  Peter  Augustus  Jay  and  the  said  Eliza  Batclifle ; 
and  the  said  Eliza  Thompson  had  become  beneficially  transferred  to 
and  vested  in  your  orators  Betsy  C.  Mason,  Betty  Mason,  Matilda 
Eulalia  Mason,  Ann  Grahame  Mason,  Thompson  F.  Mason,  John 
Francis  Mason,  Arthur  Pendleton  Mason  and  Clapham  Mason,  prior 
to  the  date  of  the  decree  last  aforesaid,  and  that  thereby  the  said 
last  named  complainants  are  and  ought  to  be  treated  as  representing 
your  aforesaid  orators,  Jay  and  the  said  BatclifiPe,  to  the  extent  of 
said  interest;  and  that  nevertheless  as  your  orators  Jay  and  the 
said  Batcliffe  are  made  personally  responsible  for  costs  as  aforesaid, 
the  said  Jay  is  really  and  individually  aggrieved  by  the  aforesaid 
decree,  and  have  a  right  to  require  a  review  thereof,  as  well  for  his 

own  protection  as  in  behalf  of  his  *  aforesaid  co  complainants. 
•  ^  And  your  orators  do  further  charge,  that  the  said  Jay  and 
the  said  Batclitfe,  if  she  had  any  existence  at  the  time  of  commene- 
ing  said  suit,  were  and  thenceforth  continually  have  been  and  now 
ai'e  residents  of  the  State  of  New  York,  and  are  not,  nor  have  been 
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during  any  portion  of  said  time,  residents  of  the  State  of  Maryland ; 
and  that  your  orators,  Betsy  G.  Mason  and  her  aforesaid  children, 
have  not  at  any  time  during  the  pendency  of  said  suit,  resided,  and 
do  not  at  this  time  reside  in  the  State  of  Maryland ;  and  inasmuch 
as  eighteen  months  have  not  elapsed  since  the  date  of  the  aforesaid 
decree,  by  which  your  orators  are  aggrieved,  they  are  advised  and 
do  most  i*espectfu11^'  insist  and  require  a  review  of  t'he  aforesaid  de- 
cree, and  pray  that  your  honor  will  proceed  to  an  examination  of  the 
matters  in  dispute  in  said  snit,  and  to  a  final  decree  therein,  in  the 
same  manner  as  if  your  orators  hud  originally  ap|)eared,  and  by 
their  answer  had  insisted  upon  their  defences  to  said  suit.  And 
your  orators  pray  leave  to  rely  on  all  the  matters  of  objection  to  the 
claim  of  the  said  complainant  which  are  disclosed  by  the  aforesaid 
bill  or  bills  of  complaint  of  the  said  complainant ;  and  more  espe- 
cially do  they  insist  that  the  said  bill  or  bills  of  complaint  are  incon- 
sistent in  this,  that  they  blend  together  separate  and  distinct  causes, 
or  pretended  causes  of  action,  or  suit«,  against  these  complainants, 
with  other  separate  and  distinct  causes,  or  pretended  caases  of  ac- 
tion, against  other  defendants  to  said  suit.  Whei^eas  your  orators 
are  advised  and  insist,  that  the  said  complainant  ought  to  have 
brought  one  snit  against  the  said  Otho  H.  W.  Luckett,  and  the  per- 
son or  persons  who  claim  the  lands  which  were  devised  to  him  by  the 
sappos«Ml  last  will  and  testament  of  his  aforesaid  father,  Thomas  H. 
Luckett,  for  recovery  of  the  legacy  or  sum  which  is  supposed  to  have 
been  charged  on  said  lands  by  the  said  last  will  and  testament ;  and 
one  other  suit  against  the  said  Valentine  P.  Luckett.  And  your 
orators,  or  socb  other  person  or  persons  as  were  supposed  by  the 
said  complainant  to  have  or  to  claim  an  interest  in  the  lands  which 
were  supposed  to  have  been  devised  by  the  aforesaid  pretended  last 
will  and  testament  of  *  his  aforesaid  father,  Thomas  H.  Luck-  ^ 
ett,  unto  the  said  Valentine,  for  recovery  of  the  legacy  or  sum  *  ^ 
which  is  supposed  t^o  have  been  charged  on  said  lands  by  the  said 
supposed  last  will  and  testament,  and  they  pray  they  may  have  the 
same  benefit  of  this  objection  as  if  they  had  appeared  originally  to 
said  suit,  and  by  due  form  of  pleading  relied  thereon.  And  your 
orators  further  say,  that  the^^  have  no  personal  knowledge  of  the 
execution  of  the  aforesaid  supposed  last  will  and  testament,  and  can- 
not admit  nor  deny  its  execution ;  but  they  are  advised  and  so  insist 
that  the  proofs  which  were  adduced  by  the  said  complainant  are  not 
competent  and  sufilcient  to  establish  its  making  and  publishing  in 
due  form  of  law,  and  they  claim  the  benefit  of  such  deficieuces,  and 
leave  the  complainant  to  ofier  such  further  evidence  in  support  of 
the  averments  in  said  bill  in  relation  to  the  execution  of  said  last 
will  and  testament  as  he  may  think  proper;  and  if  the  said  com- 
plainant should  adduce  any  competent  and  sufficient  evidence  of  the 
execution  of  the  aff^resaid  last  will  and  testament,  and  of  the  original 
existence  of  his  demand  as  aforesaid,  your  orators  will  insist  and  do 
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now  charge,  that  from  the  very  great  lapse  of  time  since  it  is  sap- 
posed  the  said  claim  originated,  it  ought  to  be  presumed  that  the 
same  hath  been  paid  or  satisfied.    And  joar  orators  do  pray  leave 
to  insist  on  the  limitations  of  time  as  ^foresaid,  as  a  defence  and  bar 
in  this  Court  against  the  claim  of  the  complainant  so  as  aforesaid 
pretended  against  the  lands  now  claimed  as  aforesaid  by  these  com- 
plainants.   Your  orators  hereby  denying  all  knowledge  of  the  trea- 
ties or  negotiations  which  are  by  the  aforesaid  original  bill  pretended 
to  have  taken  place  between  the  complainant  and  the  said  Samuel 
Glapham,  in  relation  to  his  aforesaid  pretended  claims,  or  of  the  age 
of  the  complainant  at  the  present  or  at  any  preceding  period.    And 
your  orators  also  aver,  that  after  they  had  acquired  title  to  the 
aforesaid  lands,  as  is  stated  in  the  said  original  bill  of  complaint,  and 
in  this  bill,  they  heard  that  the  said  complainant  pretended  that  he 
had  a  claim  against  the  aforesaid  lauds,  founded  upon  the  devises 
supposed  to  be  contained  in  the  last  will  and  testament  of  said 
*  Thomas  H.  Lnckett ;  but  at  the  same  time  they  heard  and 
*  *       understood  that  said  claim  had  been  paid  or  satisfied,  and 
relinquished,  released  or  abandoned,  by  the  said  complainant  to  the 
said  Valentine  P.  Luckett.    And  your  orators  do  therefore  insist 
the  said  claim,  if  it  ever  really  existed,  which  is  by  no  means  admitted, 
has  been  a  long  time  ago  paid  or  satisfied  by  the  said  Valentine  P. 
Luckett,  or  some  other  person  on  his  behalf,  unto  the  said  complain- 
ant, and  that  in  consequence  thereof,  the  same  hath  been  released, 
relinquished  or  abandoned  by  him,  and  they  pray  to  have  the  same 
benefit  of  the  aforesaid  defences  and  of  the  proofs  which  may  be  ad- 
duced in  support  thereof,  as  if  they  had  originally  appeared  to  the 
cause  and  relied  on  the  same.    And  your  orators  further  charge,  that 
on  or  about  the  thirteenth  day  of  August,  in  the  3*ear  1810,  the  said 
Valentiue  P.  Luckett  applied  to  Frederick  County  Court,  as  a  Court 
of  equity,  for  the  benefit  of  the  Act  passed  for  the  relief  of  sundry 
insolvent  debtors  and  its  supplements,  and  that  he  was  finally 
discharged   on  said   application,  and   that  the  said   complainant 
assented    to  his  discharge.     Of   this  fact  your  orators  obtained 
knowledge  a  long  time  after  they  acquired  their  interests  in  said 
lands  as  aforesaid,  and  your  orators  are  advised  and  insist  that  the 
said  release,  with  the  assent  of  the  said  complainant,  is  not  only  evi- 
dence that  the  said  complainant  had  abandoned  his  claims,  if  any  he 
ever  had  against  the  aforesaid  lands,  and  looked  exclusively  to  the 
said  Valentine  for  payment  thereof;  but  that  the  same  iu  equity  will 
be  construed  to  operate  as  a  release  in  favor  of  your  orators  of  any 
lien  or  charge  which  the  said  complainant  ever  had  therein  under 
color  of  his  aforesaid  pretended  claim.    And  your  orators  are  further 
informed  and  charge,  that  the  complainant  gave  his  consent  to  the 
discharge  of  the  said  Valentiue  at  the  instance  and  solicitation  of  the 
said  £lizal)eth  Luckett,  his  mother,  and  upon  her  undertaking  to  pay 
him  the  amount  of  his  claims  against  the  said  Valentine ;  that  the 
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said  Elizabeth  was  at  that  time  a  lady  of  considerable  property,  and 
that  she  left  property  at  the  time  of  her  death  in  valae  more  than 
adequate  to  the  payment  of  the  aforesaid  pretended  *  claim,  ^^ 
which  upon  her  death,  came  into  the  hands  of  the  said  com-  *  ^ 
plainant  as  executor,  administrator  or  otherwise,  oat  of  which  he 
might  have  satisfied  himself  for  his  aforesaid  demand,  if  in  fact 
the  same  was  not  satisfied  unto  him  by  his  said  mother  in  her 
life-time,  as  yoar  orators  hare  reason  to  believe  it  was.  And  your 
orators  further  charge,  that  the  said  Samuel  Glapham  purchased  the 
aforesaid  lands  of  the  said  Valentine  some  time  in  or  about  the  year 
eighteen  hundred  and  five,  for  a  full  and  valuable  consideration  at  the 
time,  paid  by  the  said  Glapham  to  the  said  Valentine,  as  by  a  copy 
of  said  conveyance  filed  in  the  cause  as  one  of  the  exhibits  of  the 
said  complainant  will  appear.  And  your  orators  are  credibly  in- 
formed and  verily  believe,  that  at  the  time  of  making  such  purchase 
and  taking  a  conveyance  therefor  as  aforesaid,  the  said  Glapham  had 
no  notice  whatsoever  of  the  claim  of  the  said  complainant,  now  pre- 
tended against  the  aforesaid  lands,  and  that  immediately  after  the 
making  of  said  conveyance,  the  said  Glapham  entered  upon  said  lands 
and  thenceforth  continually  held  th^m  until  on  about  the  seventeenth 
day  of  Jane,  in  the  year  1824,  when  he  sold  and  conveyed  the  same 
unto  the  said  James  B.  Murray,  for  a  full  and  valuable  consideration, 
as  by  a  copy  of  said  conveyance  filed  by  the  complainant  in  the 
cause  will  appear ;  and  that  for  the  greater  portion  of  the  time  be- 
tween the  said  conveyances,  he  was  ignorant  of  the  aforesaid  pre- 
tended claims  of  the  complainant,  and  from  the  time  he  received 
notice  thereof,  he  continually  denied  their  existence  and  his  obligation 
in  law  or  equity  to  discharge  them.  And  your  orators  further  charge, 
that  they  are  informed  and  believe,  that  at  the  time  of  taking  the 
conversance  as  aforesaid  from  the  said  Glapham,  the  said  Murray  had 
no  notice  whatsoever  of  the  aforesaid  pretended  claims  of  the  com- 
plainant, and  that  afterwards,  to  wit,  on  the  twenfy -fifth  day  of  July, 
in  the  year  1828,  the  said  Murray  sold  and  conveyed  the  said  lands 
unto  Eliza  Thompson,  in  said  bill  named,  one  Peter  W .  Eatcliife,  and 
yoor  orator  Peter  Augustus  Jay,  as  joint  tenants,  for  a  full  and  valu- 
able consideration  by  them  paid  to  him,  as  by  a  copy  of  said  convey- 
ance filed  by  the  said  complainant  in  *  the  cause  will  appear;  ^ 
and  that  at  the  time  of  taking  the  said  conveyance,  the  said  '^ 
Thompson,  Batcliffe  and  Jay,  had  no  notice  whatsoever  of  the  afore- 
said pretended  claims  of  the  complainants.  And  your  orators  Betsy  G. 
Mason,  Betty  Mason,  Matilda  Eul'alia  Mason,  Ann  Grabame  Mason, 
Thompson  F.  Mason,  John  Francis  Mason,  Virginia  Mason,  Garoline 
Morris  Mason,  Arthur  Pendleton  Mason,  and  Glapham  Mason,  charge 
that  they  have  acquired  beneficially  all  the  interest  and  estate  of  the 
said  Eliza  Thompson,  who  is  since  deceased,  Peter  W.  Batclifie  and 
Peter  Augustus  Jay,  in  and  to  the  aforesaid  premises,  and  that  at  the 
time  of  acquiring  such  interest  and  estate  therein,  they  had  no  notice 
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whatsoever  of  the  aforesaid  pretended  claims  of  the  complainant, 
although  they  admit  said  suit  was  depending  at  the  time ;  and  they  are 
advised  and  so  insist,  that  they  are  entitled  as  assignees  as  aforesaid 
by  mesne  conveyances  from  the  said  Clapham,  to  rely  on  the  want  of 
notice  of  the  aforesaid  pretended  claims,  as  well  to  the  said  Clapham 
and  Murray  as  to  the  said  Thompson,  liatclifi'e  and  Jay.  And  your 
orators  further  charge,  that  the  said  James  B.  Murray  acquired  his 
title  in  the  aforesaid  lands  prior  to  the  filing  of  the  original  bill  of  the 
complainant,  yet  he  was  not  made  a  party  thereto.  And  that  beion^ 
the  time  of  tiling  the  aforesaid  bill  of  amendment,  supplement,  and 
revivor,  the  said  James  B.  Murrray  had  conveyed  the  aforesaid 
premises  unto  the  said  Eliza  Thompson,  Peter  W.  Eatcliffe,  and  Peter 
Augustus  Jay,  yet  that  the  said  Peter  W.  Eatcliffe  was  not  made  a 
party  to  said  bill,  nor  to  any  of  the  subsequent  proceedings  in  the 
cause.  And  your  oratoi's  are  advised  that  the  said  Peter  W.  Bat- 
cliffe  was  not  barred  by  the  aforesaid  decree  or  other  proceedings  in 
said  suit,  and  that  consequently  such  interest  and  estate  in  the  afore- 
said premises  as  your  orators  Betsy  C.  Mason,  Betty  Mason,  Matilda 
Eulalia  Mason,  Ann  Grahame  Mason,  Thompson  F.  Mason,  John 
Francis  Mason,  Virginia  Mason,  'Caroline  Morris  Mason,  Arthnr  Pen- 
dleton Mason  and  Clapham  Mason,  acquired  under  the  said  Peter 
W.  BatelitfV,  must  remain  unprejudiced  by  the  said  decree  and  other 
^ -.  the  aforesaid  proceedings,  and  that  as  representing  •  the  said 
^"  Eatclifie,  your  orators  last  named  were  material  and  necessary 
parties  to  said  suit.  And  your  orators  further  charge,  that  the  said 
complainant  as  well  as  the  said  Valentine  P.  Luckett,  resided  out 
of  the  State  of  Maryland.  To  the  end,  therefore,  that  the  said 
Thomas  H.  Luckett  and  Valentine  P.  Luckett  may  answer  the  sev- 
eral matters  and  things  hereinbefore  stated,  and  that  the  decree 
aforesaid  may  be  reviewed  .and  opened,  and  that  the  cause  may  be 
examined  and  determined,  as  if  your  orators  had  originally  appeared 
thereto,  and  that  it  may  be  declared  that  the  said  Thomas  H.  Luck- 
ett hath  no  claim  whatsoever  against  the  premises  now  held  by  your 
orators,  and  his  aforesaid  bill  of  complaint  may  be  dismissed,  and 
that  your  orators  may  have  such  other  relief  as  their  case  may  ra- 
quire,  and  in  the  meantime  that  execution  of  the  aforesaid  decree 
may  be  stayed  and  enjoined.  May  it  please  3'our  honor  to  grant  unto 
your  orators  an  order  of  publication  in  the  usual  form,  giving  notice 
to  the  said  Thomas  H.  Luckett  and  Valentine  P.  Luckett,  of  the  sub- 
stance and  object  of  this  suit,  and  warning  them  to  appear  in  this 
Court  to  answer  the  premises  and  shew  cause,  if  any  they  have,  why 
a  decree  ought  not  to  pass  as  prayed ;  and  that  an  injunction  or 
ord^r  may  be  passed  enjoining  and  restraining  the  said  Thomas  H. 
Luckett  and  the  aforesaid  trustee,  Somerville  Pinkney,  from  selling 
the  aforesaid  lands,  or  in  any  other  manner  proceeding  to  execute 
said  decree  without  the  further  order  of  this  Court;  and  as  in  duty, 
Ac.  Thom4lS  S.  Alexandee,  for  CompVis. 
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District  of  Columhiaj  Wotshingtan  County j  to  toit:  Od  this  19th 
day  of  June,  iu  the  >ear  eighteen  hundred  and  forty,  before  the  sab- 
sciiber,  Th.  H.  Hampton,  a  justice  of  the  peace  for  said  county 
and  district,  personally  api>eared  Betsy  G.  Mason,  one  of  the  com- 
plainants within  named,  and  made  oath  that  the  matters  stated  in 
the  foregoing  bill  are  true,  to  the  best  of  her  knowledge  and  belief. 

Th.  R.  Hampton,  J.  P. 

United  States  of  America^  Department  of  State,    To  all  to  whom 

these  presents  shall  come,  greeting :  I  certify  that  *  Thomas      ^^ 

B.  Hampton,  whose  name  is  subscribed  to  the  paper  hereunto       ^^ 

annexed,  is  now,  and  was  at  the  time  of  subscribing  the  same  a 

justice  of  the  peace  for  the  County  of  Washington,  in  the  District 

of  Columbia,  duly  commissioned,  aud  that  full  faith  and  confidence 

are  doe  to  his  acts  as  such.    In  testimony  whereof,  I,  John  Forsyth, 

Secretary  of  State  of  the  United  States,  have  hereunto  subscribed 

uy  name,  and  caused  the  seal  of  the  Department  of  State  to  be 

affixed.    Done  at  the  City  of  Washington,  this  nineteenth 

[SeaL]   day  of  June,  A.  D.  1840,  and  of  the  Independence  of  the 

United  States  of  America,  the  sixty  fourth. 

John  Fobsyth. 

A  bond  was  filed  and  approved  by  the  Chancellor,  an  injunction 
^as  issued,  and  service  admitted.  Orders  of  publication  against  the 
Bbsent  defendants  were  passed  and  published.  A  bill  of  revivor,  in 
consequence  of  the  death  of  Thomas  H.  Luckett,  was  also  filed,  and 
his  administrator,  Somerville  Pinkney,  made  a  party  to  the  cause, 
and  having  filed  his  answer,  moved  for  a  dissolution  of  the  in- 
junction. After  hearing  this  motion,  the  Chancellor  [Bland,]  con- 
tinued the  injunction  until  final  bearing  or  further  order;  from 
which  order  the  said  8.  Pinkney,  administrator  of  T.  H.  Luckett, 
appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  StbpHbn,  Dorsey, 
and  Chambers,  J  J. 

&  Pinkney  and  J.  Johnson^  for  the  appellants.  T.  S,  Alexander^ 
for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  Although  the 
discussion  in  this  case  has  been  expanded  over  a  large  surface,  and 
has  involved  within  its  range  the  entire  merits  of  the  original  con- 
troversy, we  think  the  true  question  presented  for  our  consideration 
lies  within  a  very  narrow  compass.  The  appeal  has  been  taken  from 
the  order  of  the  Court  below,  continuing  the  injunction  granted  by 
the  Chancellor,  and  upon  the  correctness  and  propriety  of  that  order, 
it  now  •  becomes  our  duty  to  decide.  The  bill  filed,  upon  ^ 
which  the  injunction  was  obtained,  seeks  to  open  the  decree  ^'^ 
of  this  Court,  passed  in  the  original  cause,  and  to  subject  the  merits 
of  that  decree  to  the  examination  and  con*ection  of  a  subordinate 
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jnrisdiction.  We  cannot  suppose  that  it  was  the  intention  of  th& 
Legislature,  when  they  passed  the  Act  under  which  this  suit  has 
been  instituted,  to  authorize  such  a  proceeding,  as  the  exercise  of 
such  a  jurisdiction,  by  an  inferior  tribunal,  would  present,  and  such 
was  not  the  intention  of  this  Oourt,  in  the  opinion  expresseid  by  them, 
when  they  spoke  of  the  relief  to  be  granted  by  the  Chancellor,  upon 
a  proper  application  to  be  made  to  him  for  that  purpose.  The  sound 
and  proper  construction  of  the  law  of  1795,  chap.  88,  will  not  warrant 
such  a  proceeding,  nor  is  there  anything  in  the  language  of  thia< 
Oourt  which  was  intended  to  give  countenance  to  the  idea,  that  they 
designed  to  open  afresh,  between  the  parties,  the  litigation  in  the 
original  controversy.  The  language  of  the  Act  of  1795  manifestly 
discriminates  between  a  proceeding  before,  and  after,  a  decree  has 
taken  place  against  a  non-resident.  Before  the  decree  has  passed, 
the  language  authorizing  the  action  of  the  Court  is  broad  and  com- 
prehensive. It  is,  ^*  there  shall  in  all  respects  be  the  same  proceed- 
ings before  a  decree,  as  if  the  defendant  or  defendants  had  appeared 
regularly  on  the  return  of  a  subpoena."  After  the  decree  has  passed, 
the  language  is  more  restnctive,  and  clearly  warrants  nothing  more 
than  a  review  of  the  decree  itself,  according  to  the  established  prin- 
ciples of  equity  jurisprudence.  The  terms  used,  in  substance  are, 
that  any  person  being  a  non-resident,  against  whom  a  decree  shall 
be  psi^sed,  may  appear  in  the  Chancery  Court  within  a  limited  period, 
<<  and  require  a  review  of  the  same,"  and  the  Chancellor  shall  proceed 
to  an  examination  of  the  matters  in  dispute,  and  to  a  final  decree,  in 
the  same  manner  as  if  the  defendant  had  originally  appeared ;  it  was 
therefore  evidently  not  the  intention  of  the  Legislature  to  give  to  the 
party  the  same  latitude  of  controversy  in  both  cases,  but  to  limit  and 
confine  the  party,  after  a  decree  had  been  made  against  him,  to  such 
^  remedial  justice,  as  a  technical  bill  of  review  might  be 
^•^  •competent  to  afford;  and  to  a  defendant  in  default,  such  a 
proffered  measure  of  relief,  could,  we  think,  afford  no  reasonable 
cause  of  complaint.  It  is  moreover  to  be  remembered,  that  accord- 
ing to  the  established  principles  of  Chancery  practice,  a  bill  of  review 
is  the  appropriate  remedy  to  correct  or  alter  a  decree,  either  for  error 
apparent,  or  by  reason  of  the  discovery  of  new  and  relevant  matter, 
after  the  decree  has  been  passed ;  and  that  an  original  bill  is  never 
proper  to  be  resorted  to,  except  where  the  decree  is  to  be  impeached 
on  the  ground  of  fraud.  In  conclusion,  we  will  only  further  remark, 
that  after  a  decree  has  been  passed  against  a  non-resident  in  the 
Court  of  Chancery,  and  on  appeal  has  been  affirmed  in  this  Court,  no 
bill  of  review  would  properly  lie,  for  error  apparent,  on  the  face  of  the 
decree,  as  the  exercise  of  such  a  jurisdiction  by  the  Court  of  Chan- 
cer}' would  be  subversive  of  that  subordination,  which  has  been 
established  by  the  judicial  Constitution  of  the  State.  But  the  bill 
of  review  which  would  lie  in  such  a  case  must  be  founded  upon  new 
matter  discovered  since  the  decree ;  in  that  sense  it  was  the  inten- 
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tion  of  this  Goart  to  be  anderHtood,  when  the  question  was  brought 
before  them  for  their  decision.  The  order  of  the  Chancellor  con- 
tinuing the  injunction  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  Order  reversed,  and  cause  remanded. 


Henry  D.  Hatton  vs.  William  L.   Wbbms.-— December,  184I^ 

When  the  Court  is  divided  upon  a  motion  to  dismiss  an  appeal,  the  motion 
does  not  prevaiL  (a) 

Under  the  Act  of  1820,  chap.  161,  a  final  decree  is  irregular,  and  liable  to  be 
reversed  on  appeal,  unless  before  the  decree,  the  commission  had  lain  in 
Court,  one  entire  term,  (b) 

It  is  the  practice  of  the  Court  of  Chancery  when  the  defendant  appears  and 
answers,  and  the  case  brought  to  an  issue,  the  commission,  after  its  re- 
turn, lies  one  whole  term  before  the  cause  is  ready  for  a  final  decree,  (c) 

The  terms  of  the  Court  commence  and  terminate  on  certain  days;  and  a 
term  comprises  the  whole  intermediate  period,  (d) 

*  At  each  term  of  the  Court  of  Chancery  there  is  a  specified  period  ^^ 
denominated  its  sittings:  as  at  December  Term,  the  sittings  com-  ^^ 
mence  with  the  commencement  of  the  term,  and  end  on  the  third  Tues- 
day of  January  next  ensuing;  a  cause  ripe  for  decree  may  be  called  up 
and  argued  or  submitted  at  any  time  during  the  sittings,  but  not  after 
the  sittings  are  over,  except  by  consent. 

Where  the  rule  security  for  costs  is  entered  on  the  docket  irregularly,  the 
Chancellor  cannot  be  called  upon  to  enforce  it. 

Where  the  non-residence  of  the  complainant  appears  on  the  face  of  the  bill, 
the  rule  security  for  costs  may  be  laid  on  the  docket  during  the  sitting 
of  the  Court,  (e) 

Where  the  non-residence  of  the  complainant  does  not  appear  on  the  bill,  the 
question  of  security  for  costs  must  be  brought  before  the  Court  by  peti- 
tion, and  a  special  order  obtained. 

A  defendant  in  default  for  not  appearing  and  answering  a  bill,  while  in 
default,  cannot  lay  the  rule  security  for  costs. 

A  prayer  of  appeal  is  a  waiver  of  the  right  to  demand  security  for  costs. 

Any  proceeding  in  a  cause  recognizing  the  complainant ^s  right  to  sue.  takes 
away  the  defendant's  right  to  have  security  for  costs. 

When  the  right  to  ask  security  for  costs  is  once  waived  or  abandoned,  the 
filing  of  a  supplemental  bill  of  revivor  by  an  administrator,  does  not 
revive  that  right. 

H.  devised  in  1822,  to  his  son  and  his  heirs,  a  tract  of  land,  in  trust,  to  per- 
mit the  testator's  daughter  to  have  all  the  rents  and  profits  arising  there- 
from during  her  natural  life,  and  after  her  death  to  her  children  law- 
fully begotten,  but  if  she  should  die  without  lawful  issue,  then  I  give 


(a)  Cited  in  League  vs.  State^  86  Md.  265.    See  also,  Oregg  vs.  Baltimore^ 
U  Md.  503. 
(6)  Cited  in  Gray  vs.  Veira,  38  Md.  21. 

(c)  See  Equity  Rules,  No.  43. 

(d)  Cited  in  Rowland  vs.  Olenn,  2  Md.  Ch.  869. 

(6)  See  Ifo^er  vs.  Tya(m^  1  Bland,  559;  Rev.  Code,  Art.  68,  sees.  9,  10. 
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and  devise  the  said  land  to  my  said  son  and  bis  heirs  forever:  Another 
item  of  the  will  devised  various  slaves,  male  and  female,  ^'on  the  same 
terms, '^  the  testator  had  given  the  land,  and  another  clause  gave  also  on 
same  terms,  one-half  of  his  stock,  plantation  utensils,  and  household 
and  kitchen  furniture.  The  testator  gave  the  residue  of  his  estate  to 
his  said  son,  whom  he  also  appointed  his  executor. 
Held  under  this  will — 

1.  That  the  daughter  took  an  equitable  estate  tail,  which  in  this  State  is  con- 

verted into  an  estate  in  fee,  in  the  lands  devised  to  her.  (/) 

2.  That  in  the  personal  property  she  took  an  absolute  estate. 

S.  That  the  limitation  over  to  the  son  being  after  an  indefinite  failure  of 
issue,  is  void,  [g) 

4.  That  the  bequest  being  of  both  male  and  female  slaves,  and  the  testator 
intending  that  all  should  go  over  on  the  same  event,  the  character  of  the 
subject-matter  of  the  bequest,  as  in  the  case  of  Briscoe  vs.  Briscoe,  6 
G.  &  J.  232,  does  not  make  the  limitation  over  valid. 

A  guardian  cannot  incroach  on  the  capital  of  his  ward^s  estate  without  the 
order  of  the  Orphans^  Court,  nor  can  the  real  estate  of  the  ward  be 
diminished,  but  by  the  approbation  of  the  Court  of  Chancery. 

^  -       *  A  trustee  ought  not  to  incur  expenses,  impairing  the  principal  of 
^^  c.  q.  t.  estate,  without  the  approbation  of  a  Court  of  Chancery. 

Expenses  which  a  trustee  must  necessarily  incur,  and  which  can  be  clearly 
and  satisfactorily  seen  by  the  Court,  ought  to  be  allowed,  as  the  Court 
on  application  at  the  proper  time  would  have  allowed  them,  (h) 


(f)  Examined  in  Stump  vs.  Jordan^  54  Md.  633-635,  where  the  Court  said: 
^*No  reasons  are  assigned,  and  no  authorities  are  cited  in  support  of  the  con- 
struction that  Mrs.  Weems  took  an  equitable  estate-tail  in  the  land,  and  we 
are  left  to  conjecture  on  what  grounds  this  construction  proceeded.  Such  a 
decision  can,  of  course,  be  received  as  a  binding  authority  only  in  a  case 
where  the  same,  or  substantially  the  same,  words  are  used.  But  in  our 
opinion  there  is  a  substantial  difference  between  the  language  of  Hatton^s 
will  and  that  used  in  this  case.  In  the  former,  the  terms  of  the  devise  over 
are,  'in  case  she  should  die  without  lawful  issue  to  heir  the  above  mentioned 
land.^  These  are  the  exact  words  of  the  will  as  set  out  in  the  original 
record  in  the  case  which  we  have  examined,  and  they  are  the  words  used  in 
the  manuscript  opinion  of  Judge  Archek,  which  we  have  also  examined. 
There  is  therefore  a  misprint  in  the  opinion  as  reported,  (12  Q.  &  J.  108,)  of 
^to  have^  instead  of  'to  heir.^  The  Court  may  have  considered  this  language 
as  plainly  indicating  the  testator's  intention  to  let  her  children  or  issue  take 
as  heirs  of  his  daughter.  In  the  absence  of  any  intimation  to  the  contrary, 
it  is  not  unreasonable  to  suppose  the  decision  was  rested  upon  the  force  of 
the  words  'issue  to  heir"*  the  estate,  and  there  are  no  such  words  in  the  will 
now  before  us." 

(g)  Cited  in  Edelen  vs.  Middleton.  9  Gill,  166;  Budd  vs.  State.  22  Md.  57; 
Browne  vs.  Trustees,  37  Md.  121;  Usiiton  vs.  UsUtan,,  3  Md.  Ch.  38.  See  DoZ- 
lam  vs.  Dallam,  7  H.  &  J.  172,  note  (6).  Under  Rev.  Code,  Art.  49,  sec.  9,  a 
devise  to  one  with  a  limitation  over,  after  a  failure  of  issue  is  construed  to 
mean  a  failure  of  issue  in  the  life-time,  or  at  the  time  of  the  death  of  the 
first  taker,  and  not  an  indefinite  failure  of  issue,  unless  a  contrary  intention 
shall  appear. 

[h)  Cited  in  Druid  Co.  vs.  Oettinger,  53  Md.  63;  Abell  vs.  Broum,  56  Md. 
226,  holding  that  a  trustee  may  do  that  without  a  special  order,  which  equity, 
on  a  case  made,  would  order. 


HATTON  vs.  WBEMS.-^12  G.  &  J.  59 

If  a  trustee  has  mixed  trust  property  with  his  own:  kept  no  accounts  of  the 
produce  of  the  labor  of  slaves  held  in  trust,  nor  of  their  clothing  and 
maintenance,  nor  of  the  clothing  of  his  c.  q.  t.;  then  by  reason  of  his 
own  misconduct  and  negligence,  he  is  liable  to  have  his  expenses  set 
down  at  their  lowest  estimate. 

When  it  was  in  question  what  allowances  should  be  made  a  trustee  for  rais- 
ing infant  slaves,  and  the  same  estate  had  been  under  the  care  of  a  re- 
ceiver of  the  Court,  when  similar  expenses  had  been  incurred,,  the 
Court  as  against  a  delinquent  trustee  who  has  kept  no  account,  con- 
sidered the  actual  disbursements  of  the  receiver  as  furnishing  a  better 
guide  to  truth  and  justice,  than  an  average  of  the  opinions  and  esti- 
mates of  witnesses,  of  what,  in  their  judgments,  would  be  a  fair  price. 

The  Chancery  Court  for  attaining  justice,  where  the  record  furnishes  no 
other  means  of  arriving  with  more  certainty  at  the  truth,  will  average 
testimony  of  values;  but  this  rule  has  exceptions,  and  is  not  of  universal 
application. 

The  opinions  of  persons  accustomed  to  furnish  boarding  and  lodging,  is  of 
more  value  than  opinions  estimating  the  value  of  such  services  without 
actual  experience;  neither,  however,  is  conclusive,  but  the  Court  will 
consider  the  relation  of  the  parties,  and  other  circumstances,  as  between 
trustee  and  c.  q.  t* 

A  trustee,  under  circumstances,  allowed  the  whole  income  of  his  c.  q.  t.  for 
board  and  maintenance,  and  taking  care  of  her  real  and  personal  estate; 
and  also  in  analogy  to  executors  and  administrators,  was  allowed  com- 
missions on  the  products  of  real  estate,  and  on  the  income  of  the  per- 
sonal estate,  and  the  value  of  the  latter  as  it  came  to  his  hands.  [%) 

By  the  Act  of  1798,  chap.  101,  the  right  of  a  surviving  husband  to  sue  for 
the  personal  estate  of  his  deceased  wife  is  conferred,  just  as  if  he  had 
administered  upon  her  estate. 

When  the  assets  are  in  Maryland,  the  right  to  sue  exists,  though  the  wife 

may  have  died  in  another  State. 
Marriage  and  issue  bom  alive,  entitle  a  surviving  husband  to  recover  the 

personal  property,  and  the  rents  and  profits  of  the  lands  of  a  deceased 

wife. 

Where  the  Court  has  to  modify  and  reform  a  decree,  and  each  party  has  to 
some  extent  succeeded,  each  party  should  pay  their  own  costs  in  this 
Court. 

Cross-Appeals  from  Chancery.  On  the  lilst  Decenoiber,  1832, 
William  L.  Weems,  and  Mary  his  wife,  filed  their  bill  in  Chancery, 
alleging  that  Henry  Hatton,  father  of  Mary,  departed  this  life  in  the 
year  1824,  having  devised  to  his  sou,  the  appellant,  one  hundred  and 
fifty  acres  ♦of  land,  whereon  the  testator  then  dwelt,  a  _ 
number  of  negroes  by  name,  and  also  one-half  of  his  stock,  "^ 
plantation  utensils,  household  and  kitchen  furniture,  all  which  were 
80  devised  in  trust  for  the  said  Mary,  and  to  permit  her  to  have  all 
the  rents  and  profits  arising  therefrom,  in  the  manner  stated  in  said 
^ill,  which  was  exhibited  with  the  said  bill;  that  appellant  was  ap- 

(t)  Approved  in  R.  R.  Co.  vs.  Keighler,  29  Md.  580;  Higgins  vs.  Biggins^  4 
Md.  Ch.  245.    See  Ringgold  vs.  Ringgold,  1  H.  &  G.  11,  note  {g\. 
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pointed  executor  of  aaid  will,  and  gave  bond  as  sucb,  for  the  pav- 
ment  of  debts  and  legacies,  and  of  coarse  has  returned  no  inventory 
which  would  enable  the  said  Mary  to  ascertain  what  her  es^iate  was ; 
that  appellant  has  been  in  the  possession  of  the  property  left  him  in 
trust,  made  crops  on  the  land,  employed  the  negroes  on  his  own 
farms,  made  thereby  large  sums  of  money,  rendered  no  accounts,  and 
refuses  to  account;  that  he  has  cut  down  and  applied  to  his  own  use^ 
large  quantities  of  timber  growing  on  the  said  lands,  taken  away 
some  of  the  houses  thereon,  and  in  violation  of  his  trust,  sold  some 
of  the  negroes,  and  claims  to  retain  them  all.  Prayer  for  an 
account — appellant's  removal  from  the  trust;  delivery  up  of  the 
whole  of  the  trust  property,  and  for  general  relief,  &c. 

The  will  of  H.  D.  Hatton,  exhibited  with  this  bill,  was  dated  7th 
September,  1822,  and  admitted  to  probate  on  the  15th  November^ 
1824.    It  devised  as  follows : 

"Item. — I  give  and  devise  to  my  loving  and  faithful  son  Henry  D. 
Hatton,  for  the  trusts  hereiuafter  mentioned,  one  hundred  and  fifty 
acres  of  land,  whereon  I  now  live — beginning  at,  &c.,  to  hold  the 
same  to  the  said  Hatton,  and  his  heirs  in  trust ;  that  he  permit  my 
loving  daughter,  his  sister,  Mary  E.  Hatton,  to  have  all  the  rents  and 
profits  arising  therefrom  during  her  natural  life,  and  after  her  death, 
to  her  children,  lawfully  begotten ;  but  if  she  should  die  without 
lawful  issue  to  heir  the  above  mentioned  land,  then  and  in  that  case, 
I  give  and  devise  the  said  land  to  my  beloved  son  Henry  D.  Hatton, 
to  him  and  his  heirs  forever. 

^^Item. — I  also  give  in  trust  to  my  faithful  and  loving  son,  Henry 
D.  Hatton,  for  my  loving  daughter,  his  sister  Mary  B.  Hatton,  on  the 
^^  same  t^rms  that  I  have  given  the  aforesaid  one  *  hundred  and 
^  •  fifty  acres  of  land,  the  following  negroes,  namely :  Frank, 
Hendley,  &c.,  &c.;  Rose,  Kitty,  Matilda,  &c.,  twenty  in  all,  and  their 
increase;  also  Kitty's  children  and  Matilda's  child. 

"Item.  Also  one-half  of  my  stock,  plantation  utensils,  and  house- 
hold and  kitchen  furniture,  I  give  in  trust  to  my  said  son,  for  my 
said  daughter,  in  the  same  manner  as  the  aforesaid  land  and  ne- 
groes. 

'^Item.  It  is  my  wish  and  desire,  that  my  said  loving  daughter, 
and  the  aforesaid  property,  should  be  under  the  immediate  protec- 
tion, care  and  direction  of  her  loving,  faithful  brother,  Henry  D. 
Hatton. 

"Item.  I  give  and  devise  to  my  loving  and  faithful  son  H.  D.  H. 
all  the  residue  of  my  property,  real,  personal  and  mixed,  of  every 
descriiition,  to  him  and  his  heirs  and  assigns  forever,  and  constitute 
him  executor  of  this,  my  last  will  and  testament,  &c." 

At  September  Term,  1833,  the  2d  October,  1833,  the  appellant  hav- 
ing appeared  by  counsel  and  failing  to  answer,  the  Chancellor  ordered 
a  commission  to  Prince  George's  County. 
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On  the  3lBt  October,  1833,  the  defendant  H.  D.  H.  filed  his  answer 
admitting  his  father's  will,  as  exhibited  with  the  billof  complaiuants, 
and  after  stating  the  particalars  of  che  cattle,  stock,  hoasehold  and 
kitchen  famitnre,  and  plantation  ntensils,  of  which  his  father  died 
possessed,  denied  the  sale  of  any  of  the  trust  negroes ;  that  the  ex- 
penses and  trooble  of  the  negroes  were  worth  more  than  their  actual 
profits,  nearly  all  of  them  being  very  old,  very  young,  or  breeding 
women.  The  answer  then  detailed  the  names  and  ages  of  the  ser- 
vants at  his  father's  death,  and  of  those  since  bom,  and  alleged  he 
had  greatly  improved  the  land,  and  had  cut  down  no  timber  trees, 
but  onlj  some  shade  trees,  which  he  used ;  that  he  had  removed  some 
old  bouises  and  put  improvements  of  more  value  on  the  land ;  that  if 
justice  be  done,  his  sister  is  his  debtor,  and  not  he  her's ;  that  she  is 
not  entitled  to  receive  at  his  hands  one  cent  on  account  of  moneys 
doe  her  by  this  respondent,  before  her  intermarriage  with  the  other 
complainant ;  that  he  *  is  entitled  to  charge  his  sister  for  her 
board,  clothing  and  other  necessary  expenses,  from  the  death  ^^ 
of  her  father  to  the  time  of  her  marriage  in  1832,  and  that  five  hun- 
dred dollars  per  annum  during  said  term,  considering  the  style  in 
which  his  sister  was  supported  by  the  said  appellant,  would  be  a  very 
moderate  allowance.  The  answer  then  claimed  compensation  for  the 
defendant's  labor,  &c.,  aa  trustee,  and  for  reasons  assigned,  suggested 
that  the  property  ought  to  be  sold  and  invested  under  the  Chancel- 
lor's orders,  securing  to  the  appellant  his  contingent  rights,  in  con- 
formity to  the  will  of  his  father ;  and  finally  denied  all  violations  of 
dntyas  trustee. 

This  answer  was  received  by  consent,  the  evidence  taken,  and  to 
be  taken  under  the  ex  parte  commission,  to  \\e  read  as  if  the  commis- 
sion had  been  issued  after  the  answer  was  filed. 

Dpon  the  24th  February,  1834,  and  on  the  petition  of  the  com- 
plainants, that  the  defendant  had  not  completed  the  taking  of  his 
evidence  under  the  commission ;  that  he  had  wantonly  injured  and 
wasted  much  of  the  trust  property,  and  that  in  his  hands  it  was  in 
danger  of  further  and  irreparable  injury ;  that  the  complainant's 
claim  against  the  defendant,  was  already  considerable,  and  his  ability 
doubtful;  that  while  he  retains  possession  of  the  trust  estate,  he  will 
^  anxious  to  postpone  its  settlement,  and  that  before  as  well  as 
^ince  the  filing  of  the  bill,  defendant  has  shown  every  disposition  to 
injure  the  estate— verified  by  aflQdavit.  The  Chancellor  [Bland] 
^PNuted  a  receiver  to  take  possession  of  the  whole  estate,  after 
^ving  bond.  The  bond  being  given  on  the  16th  March,  1834,  the 
defendant  Hatton  answered  the  aforesaid  petition,  and  denied  its 
^veral  allegations  of  misconduct  and  apprehended  injury;  and  after 
iJotice  of  a  motion  to  discharge  the  receiver,  founded  upon  the  de- 
fendant's answer,  the  Chancellor,  on  the  29th  March,  1834,  (no  one 
appearing  for  the  plaintiff  against  the  motion,)  rescinded  the  order 
appointing  a  receiver. 
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* 

On  the  2<l  May,  1834,  second  commission  to  take  proof  was  issued 
by  consent,  and  on  the  14th  Angust,  Hatton  petitioned  for  an  order 
to  sell  certain  negroes,  on  the  ground  that  they  had  become  refrac- 
fio  tory,  ungovernable,  and  dis|>osed  to  rnn  *awRy;  that  some 
^^  had  run  away,  and  some  were  now  in  jail  for  safe  custody ; 
this  petition  was  verified  by  affidavit.  The  Chancellor  ordered  a 
publication  of  the  nature  and  object  of  the  petition.  Upon  the  17th 
March,  1835,  the  first  commission  (to  6.  L.  Magruder,  Esq.,)  and  the 
second  (to  William  U.  Tuck,  Esq.,)  were  returned  executed,  with  a 
great  variety  of  proof.  On  the  15th  June,  1835,  by  agreement  of 
parties,  the  cause  was  submitted  to  the  auditor  to  state  an  acoonqt 
or  accounts,  between  the  parties,  forthwith,  to  be  reported  to  the 
Chancellor,  subject  to  exceptions,  and  reserving  all  equities;  which 
agreement  the  Chancellor  confirmed.  On  the  24th  July,  1835|  the 
Chancellor  authorized  Hatton  to  sell  certain  of  the  negroes,  as  prayed 
for  by  him  on  the  14th  August,  1834. 

On  the  21st  July,  1837,  W.  L.  Weems,  by  petition,  suggested  the 
death  of  his  wife  Mary,  leaving  issue  an  only  daughter  Mary  Ann 
Weems;  that  the  daughter  is  also  dead;  that  petitioner  has  taken 
out  letters  of  administration  ufion  his  daughter's  estate,  from  the 
Orphans'  Court  of  Prince  Ge(H*ge's  County ;  that  upon  the  true  con- 
struction of  the  will  of  the  said  H.  D.  Hatton,  the  elder,  his  daugh- 
ter Mary  R.  Hatton  became  entitled  to  an  equitable  estate  tail,  in  the 
property  devised  and  bequeathed  to  her,  and  that  the  limitation 
thereof  over  to  the  defendani  Hatton  is  too  remote,  and  consequently 
void  ;  and  that  the  whole  estate  vested  absolutely  in  the  said  Mary 
R.  Hatton;  that  upon  the  death  of  his  said  wile,  he,  this  complain- 
ant, became  entitled  in  his  own  right,  and  absolutely,  as  surviving 
husband,  to  the  whole  of  the  personal  estate  so  bequeathed  to  her, 
with  the  increase  of  the  same,  and  to  claim  and  recover  the  posses- 
sion thereof  from  the  defendant  Hatton,  and  to  an  account  of,  and 
decree  for  the  rents,  issues  and  profits  thereof,  as  well  those  which 
accrued  in  the  life-time  of  his  wife,  as  those  which  accrued  since; 
and  that  he  is  in  like  manner  entitled  to  an  account  of,  and  decree 
for,  the  rents,  issues  and  profits  of  the  real  estate,  so  as  aforesaid 
devised  to  his  said  wife,  and  that  he  is  also  entitled  as  tenant  by  the 
curtesy.    Prayer  in  conformity. 

*  Upon  this  petition  the  Chancellor  [Bland,]  on  the  25th 
®®     July,  1837,  ordered  as  follows,  viz : 

I  am  of  opinion,  that  the  word  "children  "  and  the  word  "  issue," 
as  used  in  the  will  of  Henry  Hatton,  deceased,  must  be  taken  to  be 
words  of  purchase,  and  that  his  daughter  Mary  R.  Hatton,  took  no 
more  than  an  estate  for  life,  in  the  real  and  personal  estate  given  to 
her,  with  a  contingent  remainder  over,  of  a  fee  simple  estate  in  the 
lands,  and  of  an  absolute  estate  in  the  personalty  to  her  children, 
and  with  a  similar  contemporary  remainder  to  Henry  D.  Hatton, 
and  that  consequently  by  the  death  of  the  plalntifl',  Mary  B.  Weems, 
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the  case  abated,  and  the  bill  became  detective.  It  is  stated  in  the 
petitioQ  that  Mary  B.  Weems  died  leaving  a  child,  the  frnit  of  the 
marriage  with  the  plaintiff  William  L.  Weems,  which  child  is  also 
dead.  It  is  therefore  ordered,  that  this  caase  stand  over  with  leave 
to  file  a  supplemental  bill  of  revivor,  in  such  manner  and  form  as  may 
be  deemed  necessary  and  proper. 

CTpon  the  29th  July,  1837,  William  L.  Weems,  administrator  of 
Mary  Ann  Weems,  late  of  Hickman  Connty,  in  the  State  of  Tennes- 
see, filed  his  supplemental  bill  of  complaint  and  bill  of  revivor,  refer- 
ring to  the  previous  proceedings  in  the  cause,  the  facts  of  his  peti 
tion  of  2l8t'July,  1837,  and  the  order  thereon.  Prayer  that  Henry 
D.  flatten  may  answer ;  that  the  bill  may  be  revived ;  for  the  remo- 
val of  H.  D.  H.  from  the  trust ;  account  and  surrender  of  the  prop- 
erty, &c.,  and  for  relief  according  to  petitioner's  rights,  ais  they  shall 
be  uUiinaf>ely  determined  to  e^ist,  in  any,  either,  or  all  of  the  capaci- 
ti^  in  which  he  claims  or  has  claimed,  &c. 

On  the  30th  September,  1837,  the  defendant  Henry  D.  Hatton^ 
having  been  summoned  and  not  appearing  to  answer  the  bill  of 
revivor,  the  Chancellor  decreed  that  the  complainant  was  entitled  to 
relief,  and  ordered  a  commission  to  take  testimony  to  Samuel  A. 
Baker,  in  Hickman  County,  Tennessee.  The  commission  was  re- 
turned on  the  20th  November,  1837,  executed,  and  at  December 
Term,  1837,  the  Chanoellor  [Bland,]  passed  the  following  order: 

^4n  this  case  an  interlocutory  decree  having  passed  on  the  ^^ 
•30th  September,  1837,  in  consequence  of  the  failure' of  the  ^* 
ctefeudant  to  appear  or  answer  according  to  the  rules  of  the  Court, 
and  a  commission  having  issued  according  to  the  Act  of  Assembly, 
to  enable  the  complainant  to  prove  the  allegations  of  his  bill,  and 
tbe  said  commission  having  been  returned,  and  the  cause  standing 
i^y  for  hearing,  and  being  submitted  on  the  part  of  the  complain- 
ant, the  bill  and  proceedings  thereupon,  were  by  the  Chancellor 
lead  and  considered,  it  is  thereupon,  this  19th  day  of  January, 
1838,  by,  &c.,  decreed,  that  the  said  H.  D.  Hatton  deliver  up  and 
hand  over  to  the  complainant,  the  following  negro  slaves,  bequeathed 
by  the  said  Henry  Hatton  to  the  said  defendant,  in  trust,  for  Mary 
B.  Hatton,  the  late  wife  of  the  complainant,  that  is  to  say,  Frank, 
Hendley,  &c.,  &c.,  and  the  increase  of  the  females,  born  since  the 
death  of  the  said  testator  Henry  Hatton,  and  Kitty's  children  and 
Matilda's  child,  together  with  one-half  of  the  stock,  plantation  uten- 
sils, and  household  and  kitchen  furniture  of  the  said  testator  Henry 
Hatton.  And  it  is  further,  &c.,  decreed,  that  the  said  defendant 
aoooantwith  the  said  plaintiif,  of  and  concerning  the  rents,  issues 
and  profits  of  the  real  estate,  devised  by  the  said  testator,  to  the 
Mid  defendant,  in  trust  for  the  said  Mary,  the  late  wife  of  the  said 
complainant,  irom  the  period  of  the  death  of  the  said  testator,  to 
the  death  of  the  said  Mary  H.,  and  from  the  death  of  the  latter  to 
the  death  of  the  said  Mary  Ann  Weems,  the  intestate  of  the  com- 
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plainant ;  and  that  he  account  in  like  manner  with  the  said  com- 
plainant, for  the  hire  and  profits  of  the  aforesaid  negroes,  and  the 
increase  thereof,  and  for  the  other  personal  property  bequeathed  to 
him,  the  defendant  as  aforesaid,  in  trust,  for  the  use  of  the  said 
Mary,  &c.,  from  the  pleadings  and  proofs  now  in  the  cause,  and 
such  other  proofs,  as  may  be  hereafter  taken  in  the  usual  manner; 
and  for  the  pur[)ose  of  taking  said  accounts,  this  cause  is  referred 
to  the  auditor,  with  directions  to  state  the  necessary  accounts." 

From  this  decree  the  defendant  prayed  an  appeal,  but  gave  no 
appeal  bond,  the  penalty  of  which  had  been  prescribed  by  the  Chan- 
cellor at  J  10,000. 

^  •On  the  3rd  February,  1838,  the  defendant  filed  a  petition 

^'^  praying  that  the  decree  of  the  19th  January,  1838,  might  be 
rescinded ;  and  after  stating  the  proceedings  to  the  filing  of  the  bill 
of  revivor,  alleged,  that  on  the  30th  December,  1837,  the  complainant 
being  a  non-resident  of  the  State  of  Maryland,  the  defendant  moved 
for  and  obtained  a  rule  on  the  complainant  to  give  security  for  costs, 
which  has  never  been  complied  with,  notwithstanding  which  a  final 
decree  was  passed,  which  ought  now  to  be  rescinded,  and  proceed 
ings  suspended,  until  security  given ;  that  upon  the  security  being 
given,  he  is  ready  to  file  his  answer  to  the  bill  of  revivor,  and  was  not 
aware  that  security  for  costs  had  not  been  given  when  his  appeal 
was  entered,  and  has  dismissed  his  appeal  with  this  petition.  The 
defendant  tendered  his  answer. 

The  Chancellor  permitted  the  petition  of  the  defendant  to  be 
answered  by  oath  of  the  solicitor  of  the  complainant ;  and  on  the  20th 
February,  1838,  being  of  opinion  that  under  the  circumstances  of 
this  case,  the  rule  security  for  costs  could  not  have  been  enforced, 
and  therefore  the  decree  should  not  be  set  aside,  because  it  ha^l  not 
been  previously  disposed  of;  and  further,  that  the  opening  of  the 
decree  on  the  ground  proposed,  would  as  has  been  laid  down,  lead 
to  the  establishment  of  a  lax  principle  of  practice  that  would  be  pro- 
ductive of  the  most  deleterious  consequences  in  the  administration  of 
equitable  jurisprudence. 

From  this  order  and  the  order  of  the  19th  January,  1838,  the 
defendant  Hatton  prayed  an  appeal,  and  gave  bond  which  was 
approved — afterwards  set  aside,  upon  petition  and  proof  of  insuffi- 
cency,  and  a  new  bond  filed. 

Upon  the  29th  November,  1839,  the  auditor  made  his  report, 
accompanied  with  a  variety  of  accounts  and  statements,  which  were 
made  the  subjects  of  exception  by  both  parties,  and  on  the  20th 
March,  1840,  the  Chancellor  [Bland,]  referred  the  cause  again  to 
the  auditor,  with  directions  ^^  that  in  the  absence  of  positive  and 
direct  proof  of  value,  and  where  the  witnesses  differ  in  their  esti- 
mates or  opinion  of  the  value  of  any  subject  involved  in  the  account 

^  desired  to  be  stated,  an  •  average  value  is  to  be  taken  and 
^^      assumed,  not  by  the  number  of  witnesses,  but  by  striking  an 
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av'erage  from  the  varioas  values  from  nothing,  and  the  several 
amoants  as  specified  in  the  testimony.  An  estimate  of  the  rents 
and  profits  of  the  real  estate  js  to  be  made  from  the  testimony,  in 
regard  to  its  actual  or  capable  amonnt  of  regular  annual  agricultural 
prodoctioDs,  including  as  an  addition  thereto,  a  charge  for  any  waste 
that  may  have  been  committed,  as  by  the  removal  of  house,  the  sell- 
ing or  taking  timber  for  fence  rails,  &c.,  und  deducting  therefrom  an 
allowance  for  repairs  of  edifices,  or  by  putting  up  fences  not  gath- 
ered from  the  land  itself.  All  personal  property  given  in  trust  by 
the  testator,  must  be  accounted  for,  and  delivered  up  to  the  cestui 
que  trust  or  plaintiff;  or  when  it  appears  to  have  been  converted,  or 
lost  by  the  default  of  the  trustee  or  defendant,  he  must  be  charged 
with  its  value.  The  trustee  is  to  be  charged,  with  the  value  of  each 
slave,  daring  the  time  such  slave  was  held  by  him,  according  to  the 
annual  amonnt  which  such  slave  was  capable  of  earning,  without 
any  defanlt  of  the  trustee,  with  an  allowance  to  the  trustee,  for  the 
maintenance  of  any  such  slave,  during  the  period  of  his  infancy  or 
imbecility,  or  for  loss  of  profit  during  his  absence  as  a  runaway,  and 
also  for  expenses  incurred  in  apprehending  such  runaway  slave. 
The  trnstee  may  be  justified  in  selling  a  slave,  or  sending  him  abroad 
to  be  sold,  on  the  ground  of  its  being  necessary,  owing  to  the  ungov- 
ernable nature  of  the  slave,  to  save  such  property  from  total  loss,  and 
therefore  the  facts  and  circumstances  upon  which  the  trustee  pro- 
ceeded to  make  sale  of  any  such  property,  must  be  stated  by  the 
auditor.  The  trustee  is  not  to  be  charged  with  the  profits  of  any 
property,  during  the  time  it  was  in  the  possession  and' use  of  the 
c^ui  que  trust,  nor  during  the  time  it  may  have  been  legally  out  of. 
and  withheld  from  his  possession.  The  parties  are  allowed  the  usual 
time  to  take  further  testimony.  In  regard  to  the  agreement  filed  on 
the  13th  inst.,  it  is  declared  that  all  further  proceedings  under  the 
order  of  the  22nd  February,  1838,  have  been  finally  closed 
•  by  the  order  of  the  Slst  March,  1838.  All  exceptions  at  ^^ 
variance  with  this  order  overruled. 

On  the  30th  August,  1840,  the  auditor  made  a  farther  report,  with 
various  accounts  and  statements,  to  which  the  defendant  filed  excep- 
tions. These  were  overruled  pro  forma  by  consent,  and  on  the  2nd 
October,  1840,  the  Chancellor  [Bland,]  decreed  as  follows : 

It  appears  from  the  auditor's  report,  that  upon  a  settlement  of  the 
accounts  of  the  defendant  (Hatton,)  as  a  trustee,  from  the  com- 
mencement of  his  trust  to  the  time  of  the  death  of  Mary  E.  Weems, 
there  is  due  from  the  said  trust  estate  to  the  said  defendant,  the 
sum  of  93,527.13,  and  that  upon  a  settlement  of  accounts  between 
the  said  defendant  and  the  complainant,  as  administrator  of  Mary 
Ann  Weems,  from  her  death  to  30th  August,  1840,  for  the  profits  of 
the  said  estate,  from  the  death  of  the  deceased  to  the  19th  January, 
1838,  and  interest  thereon,  there  is  due  from  the  said  defendant  to 
the  said  complainant,  as  administrator  as  aforesaid,  the  sum  of 
5  12  G.  &  J. 
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$354.75.  It  is  iurtber  decreed,  that  the  said  defendant  hath,  and 
he  is  hereby  declared  to  have,  a  lien  on  the  trust  negroes  now  in  his 
possession,  to  secure  to  him  the  payment  of  the  sum  of  93,172.38, 
being  the  difference  between  the  sums  of  money  hereinbefore  men- 
tioned. And  that  upon  the  complainant's  paying,  or  bringing  into 
this  Court  to  be  paid  to  the  said  defendant,  the  aforesaid  sum  of 
93,172.38,  with  interest  on  the  sum  of  $2,661.65,  part  thereof,  from 
the  30th  August  last,  until  so  paid,  or  brought  in,  the  said  defend- 
ant (Uatton,)  shall  be  and  he  is  hereby  required,  to  deliver  to  the 
said  complainant,  such  and  so  many  of  the  negroes  mentioned  in 
the  decree,  passed  in  this  cause  on  the  19th  January,  1838,  with 
their  increase,  as  shall  or  may  at  that  time  be  living  and  in  his  pos- 
session, or  under  his  control,  together  with  the  profits  of  the  said 
slaves,  from  the  said  19th  January,  1838,  with  their  increase,  until 
they  shall  be  delivered  or  sold,  as  hereinafter  directed;  and  the 
auditor  is  hereby  directed  to  state  an  account  thereof,  from  the 
proof  and  proceedings  now  in  the  case,  and  from  such  other  evidence 
as  may  be  laid  before  him;  provided  •that  such  proof  be 
^^  taken  before  some  justice  of  the  peace,  on  three  days  notice 
as  usual,  and  filed  on  or  before  the  delivery  or  final  ratification  of 
the  said  sale,  as  hereinafter  directed.  The  decree  then  proceeded 
to  provide  for  a  failure  by  the  complainant,  to  pay  the  balance  due 
the  defendant,  and  for  default  thereof,  ordered  a  sale  of  the  negroes, 
and  appointed  a  trustee  on  the  usual  terms  and  conditions,  to  effect 
that  purpose.  From  this  decree  the  defendant  appealed. 
The  complainant  also  appealed  from  the  order  of  the  20th  March, 

1840,  and  from  the  final  decree. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
OHEB,  Dorset,  Chambers,  and  Spenge,  J  J. 

Alexander,  for  Hatton,  insisted,  that  under  the  Act  of  1830,  chap. 
185,  the  appeal  should  be  dismissed;  the  decree  appealed  from  was 
not  final,  nor  in  the  nature  of  a  final  decree.  The  decree  of  the  20th 
March  was  an  order  for  the  payment  of  money  into  Court,  and  upon 
default  thereof,  a  sale  of  personal  property  was  ordered ;  a  further 
account  than  the  one  which  appealed  in  the  record,  was  necessary  to 
settle  the  rights  of  the  parties  finally;  in  such  cases  the  right  of  an 
immediate  appeal  is  denied  by  the  Act  of  1830.    It  is  true  the  Act 

1841.  chap.  11,  (passed  on  the  15th  January,  1842,  some  thirteen 
days  since,)  repeals  so  much  of  the  Act  of  1830,  as  takes  away  the 
immediate  right  of  appeal  upon  such  orders  as  the  one  appealed  from. 
But  still,  the  last  Act,  under  the  Act  of  1837,  chap.  261,  does  not 
take  efiect  until  the  1st  June,  1842.  The  repealing  law  contains  no 
words  to  show  when  its  operation  sLall  commence.  It  takes  effect 
under  the  general  law  of  1837,  only.  The  second  section  of  the  Act 
of  1841,  declares,  that  it  ''shall  extend  to  appeals  already  taken,  as 
well  as  to  those  hereafter  to  be  taken,  and  the  Court  of  Appeals 
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shall  proceed  to  hear  and  determine  sach  appeals,  as  if  the  right  of 
appeal  had  existed  at  the  time  snch  appeals  were  taken."  This  lan- 
guage, however,  does  not  bring  the  case  within  the  Act  of  1837 — 
which,  after  declaring  from  what  i>eriod  all  laws  affecting,  or  relat- 
ing to  the  ♦  general  administration  of  justice  shall  take  effect — 
provides  that  the  General  Assembly  "  shall  have  the  power  by  •"' 
express  words,  to  be  inserted  in  any  snch  Act,  to  declare  that  the 
same  Act  shall  have  operation  on  and  after  a  different  day."  Now 
the  Act  of  1841,  chap.  11,  has  inserted  in  it  no  express  words  relat- 
ing to  a  different  period  than  the  1st  June  next — nor  express  words 
relating  to  any  day — nor  equivalent  expressions.  If  the  re|)ea]ing 
law  does  not  operate  nntil  1st  June  next,  this  appeal  must  be  dis- 
missed, as  this  Court  then  would  have  no  jurisdiction. 
The  appellants  further  contended — 

1.  The  decree  of  the  2d  day  of  October,  1840,  is  predicated  on  the 
previons  decree  of  the  19th  day  of  January,  1838,  from  which  the 
appellant  likewise  appealed,  and  the  said  previous  decree  was  im- 
providently  entered. 

1.  Because  at  the  date  thereof,  the  rule  security  for  costs  had  not 
been  obeyed  by  the  complainant,  nor  any  proceeding  had  to  dis- 
charge it.     6  Ve8.  Jr.  212 ;  3  Cow.  73. 

2.  Because  at  that  date,  the  case  did  not  stand  regularly  for  hearing. 
11  0.  dk  J.  426. 

2.  There  is  not  sufficient  evidence  in  the  record  of  the  complainant's 
title  to  maintain  this  suit.  He  claims  to  be  the  administrator  of  one 
Mary  Ann  Weems,  who,  it  is  pretended,  was  the  daughter  of  the 
complainant,  and  his  deceased  wife,  and  who  is  supposed  to  have 
since  died  intestate.  But  the  supposed  evidence  of  the  birth  and 
death  of  that  child,  was  irregularly  taken  under  a  commission,  issued 
exparte,  and  executed  and  returned  without  notice  to  the  defendant, 
and  no  sort  of  proof  whatever  has  been  produced  of  the  grant  of  ad- 
ministration on  the  estate  of  that  child  to  the  complainant. 

3.  That  the  decree  of  the  19th  day  of  January,  1838,  even  if  it  had 
been  regularly  entered,  ought  to  have  been  opened  upon  the  applica- 
tion of  the  defendant,  which  was  made  during  the  term,  and  before 
enrolment  of  the  decree,  and  especially,  as  the  decree  was  shown  to 
be  erroneous  in  awarding  delivery  of  negroes,  who  were  shown  by  the 
proceedings,  to  have  died  before  that  time. 

•  4.  Upon  the  merits. — The  title  to  the  personal  property  alone  ^ 
is  in  question  in  this  suit.  It  is  conceded  that  the  limitation  ^  ' 
over  to  the  appellant  was  dependent  on  an  estate  in  tail,  previously 
given  to  Mary  B.  Hatton,  the  appellee's  late  wife,  or  to  her  children, 
and  it  is  immaterial  to  determine  in  whom  such  estate  vested.  It  is 
likewise  conceded,  that  the  limitation  over  of  the  stock,  plantation 
utensils,  and  household  and  kitchen  furniture,  is  too  remote,  and  there- 
fore void.  But  it  will  be  insisted,  that  the  case  of  Biscoe  v«.  Biscoe^ 
^  0.  db  J.  364,  is  an  authority  in  point  to  show  that  the  appellant,  as 
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ultimate  legatee,  is  entitled  to  the  male  negroes  in  being  at  the  tes- 
tator's death,  and  upon  the  principles  established  by  that  case,  the 
appellant  will  also  claim  the  female  negroes  in  being  at  the  tes- 
tator's death,  with  all  their  subsequent  increase,  i:  H.t6  J.  441 ;  11 
Wheat ;  SH.i&  McH.  393 ;  4  Kent  Coin.  222  ;6  Q.t&J.  364. 

5.  That  the  auditor  has  charged  the  appellant  with  the  estimated 
value  of  the  stock,  plantation  utensils,  and  household  and  kitchen 
furniture,  whereas  there  is  no  evidence  whatever  of  the  conversion 
of  that  property  by  the  appellant.  In  the  absence  of  such  evidence 
the  appellee  is  bound  to  take  the  specific  property  itself,  and  cannot 
elect  to  charge  the  appellant,  the  trustee,  with  the  imaginary  value 
thereof. 

6.  That  the  auditor  has  charged  the  appellant  with  the  estimated 
value  of  fences  removed  by  him,  whereas  the  evidence  in  the  cause  is 
not  sufficient  to  prove  any  removal,  as  is  alleged;  but  on  the  contrary 
is  abundant  to  show  that  the  fences  on  the  trust  estate  were  repaired 
with  materials  procured  from  the  trustee's  own  estate. 

7.  That  the  auditor  has  charged  the  said  appellant  with  the  hires 
or  values  of  negroes  belonging  to  the  trust  estate,  for  which  he  is  not 
liable,  as  for  example :  for  Frank,  who  is  shown  to  have  been  shipped 
to  a  foreign  market,  and  lost  on  the  voyage— for  Louisa,  who  contin- 
ually waited  on  her  mistress  until  the  year  1832,  when  she  died — for 
Henly,  Bomeo,  and  Lantz,  who  died  in  the  year  1837. 

^  8.  That  the  principle  of  average  adopted  by  the  auditor,  is 

^^  •  erroneous,  and  in  opposition  thereto  it  will  be  insisted,  that 
the  average  is  to  be  determined  by  adding  together  the  estimate  of 
every  witness,  and  dividing  the  sum  of  those  estimates  by  the  whole 
number  of  witnesses. 

9.  That  the  appellee  has  failed  to  show  any  title  in  himself  to  any 
part  of  the  property.  Assuming  that  the  property  vested  in  the 
children,  he  has  not  averred  or  proved  that  the  child,  whom  he 
represents,  was  the  only  child  left  by  his  wife;  but,  in  truth,  the 
estate  tail  vested  in  the  wife,  and  he  has  not  averred,  nor  shown, 
that  he  is  the  representative  of  the  wife. 

J.  Johnson^  for  Weems  and  wife.  Insisted  that  the  Act  of  1841, 
gave  an  immediate  right  of  appeal  in  this  cause,  and  that  the  Court 
would  now  hear  and  decide  the  cause,  irrespective  of  the  Act  of 
1837.  It  was  the  clear  intention  of  this  Act,  that  this  cause  should 
now  be  heard.  The  Act  applies  to  appeals  theretofore  taken, 
which  are  to  be  heard  and  determined  as  if  the  right  had  existed  at 
the  time  of  appeal  taken.  The  words  are  express,  that  now  the  ap- 
peal is  to  be  heard ;  they  relate  to  a  time  present,  which  is  a  different 
time  from  the  1st  June  next.  The  motion  to  dismiss  will,  therefore 
be  overruled. 

As  to  the  rule  security  for  costs  not  being  complied  with,  the  an- 
swer of  Hatton  was  received  under  an  Hgreeraent,  and  he  was  in 
default  from  the  commencement  of  the  suit  until  that  answer  was 
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filed  in  1834.  He  knew  that  Weems  was  a  non-resident,  and  did  not 
lay  the  rule  for  three  3'ears  after  his  knowledge.  This  is  a  waiver. 
Alex.  Prac.  66 ;  1  Bland  Rep.  661 ;  2  Bro.  C.  R.  60Q. 

Id  support  of  the  appeal,  on  the  part  of  the  complainant  Weems, 
he  insisted — 

1.  That  the  limitation  over  to  the  defendant,  Henry  D.  Hatton,  of 
the  property,  real  and  personal,  given  to  him  by  the  will  of  his  father, 
Henry  Hatton,  in  trust  for  his  sister,  Mary  B.  Hatton,  (afterwards 
Mrs.  Weems,)  was  too  remote  and  void.  4  Kent  Com.  222;  1  H.  dt 
0.  Ill;  1  H.&J.  220  3  Q.iSfJ.  199;  iy  G.  dt  J.  232. 

*  2.  That  if  the  said  limitation  was  good,  still,  as  Mary  B. 
Hatton  did  leave  lawful  issue  living  at  the  time  of  her  death,      ^^ 
the  contingency  upon  which  the  limitation  to  the  defendant  was  to 
take  effect,  did  not  happen,  and  consequently  he  has  no  title  to  the 
property. 

3.  That  the  order  of  the  20th  March,  1840,  so  far  as  it  directs 
that  the  average  should  be  taken,  according  to  the  various  values 
placed  by  the  witnesses  upon  the  subjects  involved  in  the  accounts, 
established  the  true  rule. 

4.  That  the  said  order,  however,  was  erroneous,  as  was  the  final 
decree  of  the  2d  of  October,  1840,  in  allowing  the  defendant  a  larger 
8QD1  for  taking  care  of  the  trust  property,  and  supporting  the  cestui 
que  trusty  than  the  income  or  profits  of  the  estate  amounted  to.  1 
Seh.  d'  Lef.;  14  Ye%.  499 ;  6  Yes.  473 ;  2  McCord^  66 ;  24  Law  Lib.  229 ; 
Chan.  Rep.  168. 

5.  That  the  said  order  and  decree  were  also  erroneous,  in  allowing 
the  defendant  any  thing  for  the  preservation  or  care  of  the  trust 
property,  or  for  the  loss  or  destruction  of  any  portion  of  it  after  the 
period  when  he  was  bound  to  have  surrendered  up  the  possession 
of  it. 

McMahon^  also  for  Weems,  in  reply  upon  Hatton's  appeal.  It  is 
said  the  decree  was  prematurely  obtained  during  the  pendency  of  a 
mle  security  for  costs  not  complied  with.  If  the  bill  discloses  the 
fact,  that  complainant  was  a  non-resident,  then  the  knowledge  of  the 
defendant  is  conceded.  If  after  this,  he  takes  any  step  in  the  cause 
eoDceding  the  complainant's  right  to  a  standing  in  Court,  the  right 
to  enforce  the  rule  is  gone.  Mit.  Oa.  55, 66 ;  3  John.  C.  R.  620 ;  1  John.  C. 
B.  202 ;  12  Con.  Ch.  Rep.  601 ;  2  Bro.  C.  609.  But  the  rule  here  is  a 
nullity,  from  the  mode  of  obtaining  it,  The  right  to  the  rule  does 
not  depend  on  change  of  title  in  the  prosecution  of  the  suit,  but  upon 
the  original  rights  of  the  defendant.  Amendments  change  title  with 
reference  to  the  subject-matter — do  not  give  new  rights  to  the  rule. 
They  are  no  revival  of  the  rule.  A  party  in  default  and  in  contempt 
eannot  lay  a  rule.  3  Equity  IHgestj  271.  Process  for  •  want 
of  appearance  and  answer,  is  a  bar  to  the  rule.  After  the  rule  *^^ 
iaid,  an  appeal  is  a  waiver.  The  commission  had  lain  an  entire  term 
before  the  decree.    Then  had  the  Chancellor  a  right  to  decree  in 
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vacation,  after  evidence  had  so  lain.  1  Q.  &  J.  87,  379.  An  answer 
admits  the  right  to  revive.  Mitf.  353;  2  Simon^  465;  2  0.  C.R.  601; 
11  Price  Ex.  58 ;  5  Eng,  Con,  Ex,  Ch,  58.  After  revivor,  the  defend- 
ant cannot  put  in  new  matter,  and  make  a  new  defence.  Alex.  Prac, 
105 ;  11  Price,  117;  1  Ry.  <fc  Myl.  28;  1  Hoffr.  Pr.  180. 

The  Act  of  1820  does  not  enlarge  the  right  to  file  an  answer. 

E,  Johnson,  for  Hatton,  in  reply  upon  his  appeal,  and  upon  the 
appeal  of  Weenis.  The  Act  of  1841  does  not  take  effect  until  the  1st 
June  next.    6  Bro.  P.  C,  557:  1  Kent  Com,  457. 

Under  the  Act  of  1820,  chap.  161,  after  the  return  of  an  ex  parte 
commission,  the  cause  is  to  be  proceeded  in,  as  if  the  commission 
had  issued  after  answer  filed.  The  commission  must  lay  a  whole 
terra.  Md.  Ch.  Prac.  112.  "To  shew  cause,''  is  to  be  heard  at  the 
term  next  succeeding  that  to  which  the  commission  was  returned.  7 
G  (&  J,  281.  The  commission  here  was  returned  to  December  Term; 
but  in  the  recess  of  two  terms.  In  point  of  law,  the  cause  was  not 
for  hearing  until  March  Term.  The  decree  was  passed  too  early* 
The  rule  security  for  costs  was  laid  on  the  docket.  Why  was  a  peti- 
tion and  affidavit  necessary?  If  the  non-residence  appears  on  the 
proof,  why  may  it  not  be  granted?  As  the  rule  was  passed, 
there  was  no  right  to  dispense  with  it,  and  pass  a  decree  without 
notice.  Upon  the  effect  of  the  devise  to  Mrs.  Weems,  as  regards 
herself,  and  the  devise  over  to  her  child  and  the  defendant,  the  coun- 
sel cited— 7  H.  <&  J,  220,  236,  244,  247;  Cro.  Jac,  590,  246  ]IH.&J. 
115 ;  3  G.  cfe  J.  119 ;  2  E.  &  G.  42 ;  6  G.  cfc  J.  232.  Treated  as  a  devise 
of  negro  men  and  women,  living  at  the  death  of  the  testator,  it  is 
mi  ^^^^^  ^®  ^^  executory  *  devise.  Briscoe^  s  Case,  as  reported, 
*^  *  does  not  mean  a  failure  of  issue  at  the  death  of  the  first  taker ; 
but  a  failure  of  issue  at  the  death  of  the  subject  of  the  devise,  which 
is  an  event  within  the  prescribed  limits.  As  the  devise  over  is  a 
life  in  being,  the  words  without  lawful  heir  are  not  too  remote.  1 
F.  Wms.  663;  1  H,  dt  0. 115;  ^  H.  db  J.  441;  ^  H,  dt  McH.  393. 

On  the  third  point  of  the  appellant's,  the  counsel  contended,  that 
the  decree  ought  to  have  been  opened  during  the  term,  as  applied 
for.  The  3d  section  of  the  Act  of  1820,  conferred  an  absolute  right 
to  file  an  answer.  The  Chancellor  had  no  right  to  determine  in 
limine  what  sort  of  an  answer  would  be  filed.  The  dismission  of  our 
petition  deprives  us  of  the  right  conferred  by  the  third  section  of 
that  Act. 

McMahon,  in  reply  upon  Weems' appeal.  The  decree  in  this  cause 
leaving  nothing  open — the  principal  rights  all  settled — there  was 
nothing  left  to  be  enforced  except  incidental  ]>rofits  of  the  personal 
property  arising  after  the  decree.  It  is,  therefore,  final.  So  a  sale 
of  mortgage  property  is  final.  The  existence  and  accrual  of  conse* 
quential  rights,  cannot  differ  the  question.  The  Act  of  1841  is  in- 
consistent with  the  Act  of  1837,  and  the  fullest  effect  must  be  given 
to  the  last  Act.    The  Act  of  1837  was  to  remedy  mischiefs  as  ta 
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futare  le^siation.  It  has  no  relation  to  past  legislation.  But  the 
Act  of  1841  speaks  of  decrees  heretofore  passed.  It  speaks  back- 
ward to  the  time  of  appeal,  and  gives  the  right.  It  was  intended  to 
antedate  and  benefit  appeals  taken,  and  to  be.  taken,  and  to  cover 
all  cases.  The  only  object  of  the  construction  contended  for,  on  the 
motion  to  dismiss,  is  to  bring  the  appeal  back  again.  The  Act 
speaks  of  all  classes  of  appeals  depending  and  to  be  prosecuted,  and 
left  open  no  chasm  or  period  under  the  Act  of  1837. 

The  cause  was  referred  to  the  auditor,  and  hence  the  defendant 
had  no  right  to  file  an  answer. 

Then  who  has  the  right  to  administer  and  distribute  the  personal 
property  of  a  deceased  wife  f    At  common  law  the  •  husband.   -  ^ 
The  right  of  administration  is  decided  by  the  locus  of  the   *^'^ 
properly.    The  husband  takes  it  as  administrator — he  is  liable  as 
administrator,  liable  of  course  to  payment  of  her  debts. 

The  estate  which  Mrs.  Weems  took  under  her  father's  will  is  not 
an  estate  tail  by  implication.  It  is  an  estate  to  her  for  life — remain- 
der to  her  child  in  fee,  and  if  she  dies  without  child,  then  a  remain- 
der over  by  way  of  executory  devise.  This  disposes  of  the  whole 
case.  All  limitations  over  are  defeated  by  the  birth  of  her  child. 
The  limitation  is,  that  if  she  have  no  child.  1  H.  i&  O,  116.  The 
oonstraction  contended  for  on  the  other  side  changes  the  terms  of 
the  will.  This  will  puts  real  and  personal  property  on  the  same 
ground  and  intent.    The  testator  designed  no  sei>aration.  * 

As  to  the  accounts,  by  the  views  on  the  other  side,  the  longer  this 
^tate  remains  in  trust,  the  worse  it  gets,  and  ultimately  the  whole 
estate  gone,  with  the  maintenance  of  the  c.  q.  t  to  boot.  On  this 
subject  the  counsel  cited — 1  Vernon,  254,  note;  2  Sch.  (&  Lef.  34;  2 
Jacoh  &  Walker^  253 ;  6  Ves.  473,  particularly  ;  1  Ball  <&  Beatty^  240 ; 
2  NoU  &  McCord,  57,  199,  211. 

These  cases  relate  to  executors,  guardians,  trustees  of  infants, 
where  one  party  is  under  the  care  of  another;  to  guard  against 
abuses.  Trustees,  in  such  cases,  not  permitted  to  exceed  the  income 
entrusted  to  them,  but  by  permission  of  a  Court  of  competent  juris- 
diction. The  record  shows  the  tenant  in  tail,  in  this  case,  was  a 
weak-minded,  helpless  woman,  an  imbecile  dependent,  who  did  not 
know  that  the  charges  now  made  would  swamp  her  whole  estate. 
She  was  peculiarly  a  ward  of  Court,  and  no  vouchers  are  produced. 
A  trustee  dealing  with  trust  proiierty  is  bound  to  account  fully  and 
particularly.  He  cannot  expend  all  the  money  and  profits  of  his 
^*  9*  ^  and  claim  for  greater  expenditures  out  of  her  estate. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  On  the  motion  to 
dismiss  these  appeals  the  Court  are  divided  in  opinion,  and  the  mo- 
tion to  dismiss  cannot,  therefore,  prevail. 

•  We  shall  proceed  to  examine  the  questions  which  have  ^^q 
been  submitted  on  the  appeal.  ***** 
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The  appeal  from  the  decree  of  the  2d  day  of  October,  1840,  brings 
up  uot  only  that  decree  for  examinatioD,  but  the  decree  of  the  19th 
of  June,  1838,  and  the  order  of  the  20th  February,  1838. 

Objections  have  been  made  on  the  merits  which  are  common  to 
both  decrees,  and  objections  have  also  been  made  to  the  regularity 
of  the  decree  of  1838. 

Two  objections  have  been  taken  to  the  decree  of  1838,  and  it  is 
therefore  said  to  have  been  improvidently  entered. 

1st.  Because  at  its  date,  the  rule  security  for  costs  had  not  been 
obeyed  by  the  complainant,  nor  any  proceedings  had  to  discharge  it. 

2d.  Because  at  the  date  of  the  decree,  the  cause  did  not  stand 
regularly  for  hearing. 

The  first  question  we  shall  examine  hereafter,  when  we  shall  come 
to  consider  the  Chancellor's  order  of  the  20th  February,  1838.  Our 
views  on  the  second  question  renders  the  examination  of  the  first  in 
this  place  unnecessary.  We  believe  the  second  objection  to  be  deci- 
sive against  the  validity  of  this  decree. 

By  the  decision  of  this  Court,  in  Palmer  dt  Hamilton  vs.  Oliver^s 
Ux^rs^  11  O.  dt  J.  42G,  in  which,  like  this,  there  was  an  interlocutory 
'  decree,  and  an  ex  parte  commission,  it  was  determined  that  the  de- 
cree was  irregular,  and  liable  to  reversal,  according  to  the  true  con- 
struction of  the  Act  of  1820,  ch.  101,  unless  before  decree,  the  com- 
mission had  laid  in  Court  one  entire  term ;  and  it  was  further  de- 
cided in  that  case,  that  the  commission,  in  the  language  of  the  Act 
of  Assembly,  should  be  issued,  proceeded  in,  and  returned  in  the 
same  manner,  and  that  the  Court  should  proceed  to  a  final  decree  in 
the  same  manner  as  if  the  defendants  had  appeared  and  put  in  their 
answers.  Has  the  Court  in  this  case  proceeded  to  a  decree  in  the 
same  manner  as  if  the  defendant  had  appeared  and  answered  f  Ac- 
cording to  the  established  and  uniform  practice  of  the  Court  of 

^  -  Chancery,  where  the  defendant  appears  and  answers,  the 
^^^  *case  is  brought  to  issue,  and  a  commission  issues  and  is  re- 
turned, it  lies  one  whole  term,  before,  by  its  rules,  it  is  ready  for  de- 
cree. The  same  rule,  as  we  have  seen,  is  applicable  to  a  final  decree, 
taken  under  an  interlocutory  order  and  commission,  under  the  Act 
of  1820,  ch.  161.  And  the  question  is,  has  the  commission  laid  in 
Court  one  whole  term  9  This  involves  the  enquiry,  what  is  a  term 
of  the  Court  of  Chancery,  and  its  duration,  according  to  its  rules  and 
practice?  The  September  Term  commences  on  the  fourth  Tuesday 
of  September,  and  terminates  on  the  first  Tuesday  in  December  fol- 
lowing, when  the  December  Term  commences,  and  continues  until 
the  second  Tuesday  in  March. 

The  commission  was  returned  on  the  20th  of  November,  1837, 
(during  the  September  Term,)  and  the  case  was  laid  before  the 
Chancellor,  by  the  defendant,  on  the  19th  day  of  January,  1838,  dur- 
ing and  before  the  close  of  the  December  Term.  The  decree  having 
been  made  before  the  commission  had  laid  one  whole  term  in  Court, 
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was  made  at  a  period  when  it  could  not  rightfnlly  have  been  made, 
and  was  therefore  irregularly  and  iuiprovidently  entered.  But  it'  the 
above  views  were  wrong,  it  is  still  certain  that  the  decree  was  im- 
provident, upon  the  ground,  that  it  was  presented  to  the  Chancellor 
for  decree  after  the  termination  of  the  sittings  of  that  Court,  as  of 
Deeemher  Term.  By  the  rules  of  the  Chancery  Court,  the  sittings 
commence  with  the  commencement  of  the  December  Term,  and  end 
on  the  third  Tuesday  of  January,  which,  in  the  year  1838,  happened 
on  the  18th  day  of  January.  If  the  cause  had  been  ripe  for  decree, 
it  might  have  been  called  up  and  argued,  or  submitted  at  any  time 
during  the  sittings;  but  not  after  thesittings  are  over,  without  con- 
sent. That  was  done  in  this  case;  so  that  upon  either  gionnd,  the 
Chancellor's  decree  of  January,  1838,  was  improvident,  having  been 
passed  at  a  time,  and  under  circumstances,  not  authorized  by  the 
Act  of  1820,  chap.  161. 

The  next  subject  for  decision,  is  the  question  as  to  the  correctness 
of  the  Chancellor's  order  of  the  20th  of  February,  1838,  dismissing 
the  petition  of  the  defendant,  praying  that  •  the  decree  of  -mg^^ 
19th  January,  1838,  may  be  set  aside.  The  petition  sought  *"^ 
that  the  decree  might  be  set  aside  upon  the  ground,  that  the  peti- 
tioner had,  on  the  30th  of  December,  entered  on  the  docket  a  rule 
secnrity  for  costs,  and  that  this  rule  was  not  disposed  of  when  the 
decree  of  10th  January,  1838,  was  passed.  The  petitioner  does  not 
propose  to  file  his  answer,  but  states  he  will  do  so  if  the  decree  be  set 
aside,  and  he  concludes  his  petition  with  a  prayer,  that  the  decree 
Dia.v  be  set  aside ;  that  complainant  may  give  security  for  costs,  and 
that  within  a  limited  time  thereafter,  he  may  be  permitted  to  file  his 
answer.  The  Chancellor  dismissetl  the  petition  upon  the  ground, 
that  the  rule  security  for  costs  could  not  be  enforced;  that  its  pre- 
vions  disiiosition  was  immaterial,  and  that  to  gratify  the  petitioner, 
would  lead  to  a  lax  practice,  injurious  in  its  consequences. 

We  are  of  opinion,  with  the  Chancellor,  that  the  rule  security  for 
oosts  could  not  have  been  enforced.  The  rule  was  entered  on  the 
docket  irregularly.  The  practice  of  the  Court  of  Chancery  in  this 
re8i)ect,  is  well  stated  in  Ist  Bland^a  Ch?y^  561,  to  be,  that  when  the 
non-residence  of  the  complainant  appears  by  the  bill,  such  a  rule  may 
he  laid  on  the  docket  during  the  sittings  of  the  term.  But  that 
where  the  non-residence  of  the  complainant  does  not  appear  on  the 
face  of  the  bill,  the  matter  must  be  brought  before  the  Court  by 
petition,  and  a  special  order  obtained.  In  this  case  the  non-residence 
did  not  appear  by  the  bill;  the  matter  was  not  brought  before  the 
Chancellor  by  petition,  and  the  rule  on  the  docket  was  wholly  irregu- 
lar. The  defendant  was  in  default  for  not  appearing  and  answering, 
aud  while  he  was  so  in  default,  he  could  not  lay  a  rule  secnrity  for 
^ts.  He  waived,  moreover,.the  right  to  demand  security  for  costs, 
^y  praying  an  appeal ;  the  settled  doctrine  being,  that  any  proceed- 
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iog  in  a  cause,  recognizing  the  complainant's  right  to  sue,  takes 
away  the  defendant's  right  to  have  security  for  costs. 

But  again,  on  the  16tb  March,  1834,  the  defendant  filed  his  answer 
to  the  application  of  the  complainant,  for  a  receiver,  in  which  his 
■mg^g^  knowledge  of  the  non-residence  of  the  •complainant  is  ad- 
l***  mitted ;  and  after  that,  on  the  14th  of  August,  1834,  h?  files 
his  petition  to  the  Chancellor  for  a  sale  of  some  of  the  negroes.  It 
is  very  certain  that  this  proceeding  would,  according  to  the  authori- 
ties, have  prevented  the  defendant  from  demanding  afterwards,  and 
before  the  bill  of  revivor,  security  for  costs;  and  we  think  it  would 
equally  prevent  such  an  application  after  the  filing  of  the  supple- 
mental bill  of  revivor,  for  that  is  but  a  continuation  of  the  former 
suit,  with  not  a  different  complainant,  but  the  same  complainant,  re- 
viving the  suit,  as  administrator  of  his  daughter. 

But  it  is  urged,  that  although  the  rule  may  have  been  irregularly 
laid,  and  that  although  the  defendant  may  not  have  had  a  right  to 
the  rule,  still  the  rule  having  been  laid,  it  should  have  been  disiK>sed 
of  before  the  decree  of  19th  January,  1838,  could  regularly  pass.  We 
think,  however,  differently ;  there  could  be  no  reason  to  set  aside  a 
decree  otherwise  correct,  merely  to  put  out  of  the  way  an  order 
which  must  necessarily  have  been  disposed  of.  The  whole  effect  of 
such  a  proceeding  would  be,  to  set  aside  the  decree,  to  get  rid  of  the 
rule,  and  then  decreeing  again.  The  petition  cannot  be  considered 
as  an  application  to  the  Chancellor  to  file  his  answer,  for  that  he 
only  proposes  to  do,  upon  the  rule  security  for  costs  being  enforced. 
What  the  Chancellor,  therefore,  has  done,  cannot  be  considered  as  a 
rejection  of  the  defendant's  answer,  nor  can  it  be  said  that  the 
eourse  of  the  Chancellor  in  dismissing  his  petition,  defeated  him  in 
filing  his  answer  to  the  bill  of  revivor,  for  the  decree  of  the  19th 
January,  1838,  was  either  a  final  decree  under  the  Act  of  1820,  chap. 
161,  or  it  was  not.  If  it  was  a  final  decree,  he  had  no  right  under 
that  law,  and  in  the  circumstances  of  his  case,  to  tile  an  answer;  if 
it  was  not  a  final  decree,  within  the  meaning  of  that  Act,  the  law 
gave  him  the  right  of  filing  his  answer,  which  he  has  not  asked  or 
tendered,  but  upon  condition  of  the  decree  of  19th  January,  1838, 
being  set  aside.  We  are  therefore  of  opinion,  that  the  Chancellor 
was  right  in  his  order  of  the  20th  February,  1838. 

We  shall  now  proceed  to  examine  the  merits  of  the  case. 
1U7  •  J^^Q  complainant  claims  the  rents  and  profits  of  the  lands,  in 
right  of  his  wife,  or  in  his  own  right,  and  the  personal  property,  as 
the  representative  of  his  deceased  wife,  or  in  virtue  of  his  adminis- 
tration on  his  daughter's  estate. 

We  differ  with  the  Chancellor,  in  his  construction  of  the  will  of 
Henry  Hatton,  and  believe  that  by  its  true  construction,  Mrs.  Weeras 
took  an  equitable  estate  tail,  which,  in  this  State,  is  converted  into 
an  estate  in  fee  in  the  lands  devised  to  her;  and  that  in  the  personal 
property  she  took  an  absolute  estate,  and  that  the  limitation  over  to 
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Henry  Hatton,  being  after  an  indefinite  failure  of  issue,  is  void. 
This  constraetion  of  the  will  as  regards  the  limitation  over  of  the 
stock,  plantation  utensils,  and  kitchen  furniture,  is  not  denied;  but 
it  is  insisted  that  the  case  of  Briscoe  <&  Briscoe,  ^  G,  (&  J.  232,  is  an 
aathority  to  shew  that  he  is  entitled  to  the  male  negroes,  and  also 
the  female  negroes  and  their  increase,  and  at  all  events,  to  the  male 
negroes. 

The  Court,  in  their  determination  of  Briscoe  dt  Briscoe,  refer  to  the 
case  o(  4  H.  df  J.  441,  and  4  H.  dc  McH,  393,  and  do  not  overrule 
them;  but  distinguish  them  from  the  case  then  before  the  Court,  by 
the  character  of  the  subject-matter  of  the  bequest.  These  latter 
cases  are  decisive  of  the  right  of  Mrs.  Weems  to  the  negro  women, 
and  their  children  and  increase.  Did  the  testator  mean  a  definite 
or  indefinite  failure  of  issue,  as  the  event  upon  which  the  ultimate 
legatee  was  to  take  T  These  cases  are  decisive  to  shew,  that  where 
the  subject  of  the  bequest  is  a  woman  and  her  increase,  that  the  tes- 
tator  meant  an  indefinite  failure  of  issue.  Such  terms  are  used  in 
this  clause,  and  are  decisive  of  the  right  of  the  first  taker  to  the 
women  and  children  ;  the  men  are  contained  in  the  same  clause,  and 
the  same  intention  must  be  considered  as  applicable  to  them  ;  for  he 
clearly  meant  that  all  should  go  over  on  the  same  event,  and  not  that 
one  portion  of  the  bequest  should  go  over  on  definite,  and  the  other 
on  an  indefinite  failure  of  issue.  He  could  not,  and  clearly  did  not, 
mean  to  separate  them,  as  would  be  the  case  upon  the  construction 
contended  for. 

*  If  it  be  said  that  the  intention  in  the  clause  of  the  will  ^g^^ 
UDder  consideration,  by  the  bequest  of  men,  was  to  indicate  a  *"® 
beqnest  to  the  ultimate  legatee,  on  a  definite  failure  of  issue,  the  in- 
tention is  equally  strong  by  the  bequest  of  women  and  children  to 
shew,  that  he  meant  an  indefinite  failure  of  issue.  In  such  a  case 
there  would  be  no  preponderating  circumstance  to  show  that  the  testa- 
tor meant  a  definite  failure  of  issue,  and  the  limitation  would,  there- 
fore, be  considered  as  resting  entirely  on  the  legal  extent  and  import 
of  the  words,  **  if  she  die  without  lawful  issue,  to  heir  the  same;" 
and  in  that  event,  there  could  be  no  question  but  that  the  limitation 
wonld  be  too  remote,  and  void.  Such  being  the  construction  of  the 
will,  and  the  rights  of  the  parties,  it  becomes  our  duty  to  inquire 
into  the  charges  which  should  be  made  against  the  defendant,  and 
the  allowances  which  should  be  made  to  him  for  expenses  of  the 
trust,  and  for  its  management. 

According  to  our  laws,  a  guardian  cannot  encroach  on  the  capital 
of  his  ward's  estate,  without  the  order  of  the  Orphans'  Court;  nor 
can  the  real  estate  be  diminished  but  by  the  approbation  of  the 
Courtof  Chancery  ;  nor  ought  a  trustee  to  encounter  expenses  im- 
pairing the  principal  of  his  cestui  que  trusts  estate,  without  the  appro- 
bation of  a  Court  of  Chancery,  to  which  he  should  at  all  times  appeal 
for  his  guidance  and  direction  in  the  administration  of  his  duties. 
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What  expenses,  however,  he  has  necessarily  enconntered,  and  which 
can  be  clearly  and  satisfactorily  seen  by  the  Court,  he  ongbt  to  be 
allowed,  as  the  Court,  on  application  at  the  proper  time,  would  have 
allowed  them. 

But  in  making  such  allowances,  the  Court  must  be  careful  that, 
in  indemnifying  the  trustee,  they  do  no  injury  to  the  cestui  que  trust 
If  the  trustee  has  kept  regular  accounts  of  the  expenses  of  the  trust, 
so  that  they  could  be  clearly  seen  and  known,  there  could  be  no  diffi- 
culty. But  if  he  has  mixed  the  property  with  his  own,  and  kept  no 
account  of  the  products  of  the  labor  of  the  slaves,  nor  any  account  of 
the  expenses  of  the  clothing  of  the  negroes,  or  of  the  clothing  of  his 

I  no  ^^^^*  ^^  trusty  then  by  his  own  conduct  he  has  thrown  over 
lUV  •  these  matters  an  obscurity,  which  he  might  and  ought  to 
have  avoided,  and  to  prevent  injustice  being  done  to  the  cestui  que 
trust  The  consequences  of  such  obscurity  should  be  visited  upon  the 
trustee,  and  he  cannot  complain  if  those  expenses  are  set  down  at 
the  lowest  estimate.  Such  has  been  the  conduct  of  the  trustee  in 
this  case.  He  has  furnished  us  with  uot  a  single  account  of  any  kind 
or  description,  of  the  value  of  any  clothing  furnished  the  negroes  of 
Mr.  Weems.  He  has  kept  no  account  of  the  cix)ps  raised  by  the 
negroes,  or  of  their  hire ;  but  has  taken  them  himself,  and  worked 
them  himself,  with  his  own  slaves,  whereby  real  difficulty  has  arisen 
in.doing  justice  to  the  parties.  It  appears  that  from  the  death  of 
Mr.  Hattou,  up  to  the  period  when  the  accounts  taken  by  the  audi- 
tor are  brought  to  a  close,  averaging  the  evidence  given  of  the  value 
of  the  labor  of  the  slaves,  and  of  the  lands  left  by  the  testator,  as 
estimated,  and  making  the  allowance-s  claimed  by  him  for  compensa- 
tion, alleged  expenses  for  board  and  maintenance,  it  is  manifest, 
that  in  a  few  years  the  trustee  would  consume  the  whole  trust  prop- 
erty. The  principles  upon  which  such  a  claim  rests,  cannot  be  well 
founded ;  and  the  claim  cannot  be  sanctioned  to  the  extent  to  which 
it  goes,  without  overturning  established  rules.  Had  the  defendant 
been  a  guardian,  instead  of  a  trustee,  he  could  have  only  been  allowed 
commission  to  the  extent  of  10  per  cent,  on  the  income  of  the  estate. 
In  the  case  of  Einggold  vs.  Ringgold^  1  H.  db  O.  11,  the  trustee  was 
allowed  commissions  by  way  of  compensation  or  indemnity,  in  ana- 
logy to  executors,  administrators  and  guardians,  and  if  compensation 
be  made  to  the  trustee  in  this  case,  in  analogy  to  the  commissions 
allowed  either  guardians,  executors,  or  administrators,  it  will  be 
found,  that  he  has  been  allowed  in  this  case  a  sum  much  beyond 
that  amount. 

With  regard  to  the  expense  of  raising  the  negroes,  it  is  a  striking 
fact,  that  in  1834,  when  there  were  as  many  children,  subjecting  the 
trustee  to  expense,  as  at  any  other  time,  the  receiver  was  subjected 
to  no  other  expense  on  account  of  the  children,  than  to  the  loss  of 

I I  n  ^^®  ^^^®  ^*  ^^®  mothers  of  the  •  children,  and  that  the  defend- 
'-'^  ant  agreed  to  take  one  of  the  women,  who  had  the  greatest 
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nnmber  of  children,  and  her  childreD,  free  of  ex|>eDRe  to  the  estate ; 
yet  notwithstanding  this,  when  the  property,  during  the  same  year 
was  i^-delivered  to  the  defendant,  allowances  are  made  him  in  the 
acconnc  for  the  maintenance  of  the  children.  Eight  witnesses  are 
examined  to  prove,  when  in  their  judgment,  a  child  ceases  to  be  ex- 
pensive to  his  master,  and  what  would  be  a  fair  price  for  the  main- 
tenance of  a  child ;  and  a  rule  for  averaging  testimony  has  been  ap- 
plied, and  made  the  basis  of  the  allowance  to  the  trustee.  This  is  a 
rale  adopted  by  the  Chancery  Court,  for  attaining  justice,  where  the 
lecord  furnishes  no  other  means  of  arriving  with  more  certainty  at 
the  truth.  But  like  every  other  rule,  it  must  have  exceptions,  and 
cannot  with  propriety  be  capable  of  universal  application.  We  think 
the  case  before  as  furnishes  an  exception.  Suppose  the  trustee  had 
for  half  the  period  of  the  trust,  hired  out  the  mothers,  with  their 
children,  so  as  to  be  no  expense  to  the  estate,  would  it  not  be  stronger 
evidence  of  what  the  maintenance  of  them  would  be  for  the  residue 
of  the  time,  than  the  opinions  and  conjectures  of  witnesses,  who 
vary  in  snch  opinions,  of  the  annual  expense  of  each  negro,  from  five 
to  twenty  dollars.  We  think  in  such  a  case,  the  rule  of  average 
shoald  be  disregarded,  and  so  we  think,  the  fact  that  the  receiver 
haa  been  able,  at  so  little  expense,  to  take  care  of  these  children,  is 
better  proof  than  can  be  derived  by  the  adoption  of  the  general  rule, 
and  the  more  especially,  as  the  defendant,  by  taking  the  most  burthen- 
some  family  on  such  terms,  has  admitted  virtually  the  correctness  of 
these  views. 

So  too  with  regard  to  the  board  and  clothing  of  the  cestui  que  trust 
We  think  we  perceive  in  the  record,  a  better  guide  than  the  rule  of 
average.  Ladies  in  the  neighborhood  have  been  boarded  for  one 
hundred  dollars,  and  clothed  for  one  hundred  dollars,  and  indeed  for 
a  less  sum;  and  a  witness,  whose  occupation  is  that  of  taking  board- 
ers, proves  that  he  could  board  and  lodge  a  lady  for  one  hundred  and 
tirelve  dollars.  Evidence  of  this  character,  on  the  supposition  that 
credit  is  to  be  •  attached  to  the  witnesses,  is  a  better  guide  to 
truth  and  justice,  than  the  opinions  of  those,  whose  occupa-  ^  ** 
tions  or  experience  do  not  give  them  practical  knowledge  of  the 
value  of  boarding.  •  We  shall,  however,  make  a  higher  allowance 
for  Mrs.  Weems'  board  and  maintenance,  than  the  above  remarks 
would  seem  to  indicate,  as  it  is  fully  proved  that  her  attire  was  more 
costly  than  was  common.  We  think,  in  this  view  of  the  subject,  and 
considering  that  Mrs.  Weems  was  his  sister,  and  it  is  proved  that 
the  board  of  a  sister  would  not  be  so  valuable  as  of  a  stranger,  we 
think  we  shall  make  a  sufficient  allowance  to  the  defendant,  by 
directing  the  same  to  be  credited  to  him  at  two  hundred  and  fifty 
dollars  per  annum. 

From  the  considerations  al)ove  stated,  we  shall  allow  annually  for 
aU  expenses  of  the  trust,  the  difference  between  the  amount  of  Mrs. 
Weems'  board,  and  the  whole  income  of  the  estate  annually ;  or  in 
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other  words,  the  sum  left  of  the  annnal  income  of  the  estate,  both 
real  and  personal,  after  dedncting  from  the  same,  the  amount  of  the 
board,  the  account  will  thus  be  taken  to  the  marriage  of  Mrs.  Weems ; 
after  which  the  board  mast  cease,  as  a  credit  to  the  defendant;  and 
he  will  continue  to  be  allowed  annually,  out  of  the  income,  the  same 
amount  for  expenses,  as  were  allowed  before  the  marriage  of  Mrs. 
Weems. 

The  defendant,  as  a  compensation  or  iademnity,  for  his  care  of  the 
estate,  must  be  allowed  commissions,  according  to  the  rule  heretofore 
laid  down  by  this  Court,  in  Ringgold  vs.  Ringgold^  1  H,  df  O.  11. 
Under  ordinary  circumstances,  we  should  have  been  disposed  only  to 
allow  him  the  lowest  commission,  but  it  has  been  a  trust  of  long 
duration,  and  we  will  therefore  allow  him  seven  and  one-half  percent, 
commission  on  the  income  of  the  real  estate;  and  seven  and  one-half 
commission  on  the  income  of  the  personal  estate,  and  the  value  of 
the  pen<onal  estate  as  it  came  to  his  hands.  Some  of  the  negroes 
have  died.  Their  annual  value  must  be  deducted  from  the  charges 
against  him.  Louisa,  from  the  marriage  of  Mrs.  Weems,  and  Hen- 
ley, Lau tz  and  Romeo,  from  two  months  prior  to  their  respective  deaths. 
Credit  must  also  be  allowed  for  •  Frank,  and  for  Hanson's 
'■^^  services,  from  the  perio<ls  when  the  trustee  lost  their  services 
according  to  the  account  of  the  auditor,  as  stated  in  the  record. 

We  think  the  auditor  has  rightly  charged  the  defendant  with  the 
stock  and  forming  utensils,  under  the  circumstances  of  the  case,  and 
he  has  rightly  assumed,  that  they  have  been  converted  by  the  tras- 
tee. 

The  only  remaining  question  for  consideration,  is  the  right  of  the 
com[)1ainant  to  sue  for  the  property  of  his  wife,  in  his  own  name. 
We  think  this  right  is  conferred  upon  him  expressly,  by  the  Act  of 
1798,  chapter  101 ;  just  as  if  he  had  administered.  Whether  he  be 
entitled,  by  the  laws  of  Tennessee,  to  this  proj)erty,  it  is  not  import- 
ant to  inquire;  if  he  should  not  be,  he  would  then  recover,  as 
trustee,  for  the  benefit  of  whomsoever  might  be  interested. 

According  to  the  above  views,  it  would  seem  to  be  unnecessary  to 
say  anything  with  regard  to  the  admissibility  of  the  evidence  of  the 
letters  of  administration,  which  are  referred  to  in  the  supplemental 
bill  of  revivor;  because  we  believe  that  the  whole  personal  property, 
and  the  rents  and  profits  of  the  land,  can  be  recovered  by  the  hus- 
band, as  we  think  he  acquired  rights  over  both,  by  marrying  his 
wife,  and  by  having  issue  born  alive.  The  Tennessee  commission 
establishes  the  fact,  that  Mrs.  Weems  had  a  child  born  alive.  We 
shall,  therefore,  decree  an  account  to  be  taken  to  this  time  by  the 
auditor,  and  shall  decree  the  payment  over  to  the  complainant,  of 
the  balance,  if  any  shall  be  found  due,  and  the  delivering  over  of 
the  negroes  and  slaves  who  are  now  in  being,  and  in  possession  of 
the  defendant. 
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As  each  party  has,  to  some  extent  succeeded,  and  the  decree  will 
be  modified  and  reformed,  we  shall  decree  that  each  part}'  shall  pay 
his  own  costs  in  this  Court. 

In  conformity  with  this  opinion,  this  Conrt  directed  the  anditor  of 
the  Court  of  Chancery  to  state  farther  accounts  between  the  parties, 
and  on  the  2nd  March,  1842,  decreed :  1st.  That  there  was  error  in 
that  part  of  the  Chancellor's  decree  of  the  2nd  October,  1840,  which 
ratified  the  auditor's  report  •  of  the  2nd  September  previous,  --  *  q 
and  reversed  the  same,  so  far  as  it  ratified  said  report,  with  •^'^^ 
costs  in  the  Court  of  Chancery  to  W.  L.  Weems.  2nd.  That  the 
anditor's  report,  made  to  this  Court,  be  ratified,  and  that  H.  D. 
Hatton  pay,  &c.;  and  3rd.  That  the  said  H.  D.  H.  surrender  and  de- 
liver up  to  the  complainant  W.  L.  W.,  such  and  so  many  of  the 
negroes  mentioned  in  the  decree  passed  by  the  Chancellor  in  this 
cause,  on  the  19th  January,  1838,  with  the  increase  of  the  females, 
as  may  now  be  living.  4th.  That  the  cause  be  remanded  to  Chan- 
cery; that  the  necessary  orders  may  be  there  passed,  for  the  purpose 
of  compelling  a  compliance  with  this  decree,  so  far  as  it  relates  to 
the  delivery  of  the  property  hereby  decreed  to  be  delivered;  that 
the  part  of  this  decree  which  relates  to  the  payment  of  the  money, 
may  be  enforced  by  process  from  this  Court,  and  that  each  party 
pay  his  own  costs  in  this  Court. 

Decree  reversed  in  part^  and  cause  remanded. 


William   G.  Penn  r«.  N.  Beeweb,  Administrator  of  John 
Beewee  and  James  Boyle. — ^December,  1841. 

A  bill  in  the  County  Court,  seeking  ;t8  interpoBition  upon  the  same  grounds 
previously  decreed  upon  in  the  Court  of  Chancery,  at  the  suit  of  the 
same  complainant,  without  communicating  the  proceedings  which  had 
taken  place  in  Chancery,  is  a  contempt  offered  to  the  County  Court,  and 
an  abuse  of  its  privileges,  which  merit,  and  might  be  visited  with,  severe 
reprehension. 

A  tnistee  appointed  by  the  Court  of  Chancery,  is  an  officer  of  that  Court, 
acting  under  its  direction  and  authority;  and  so  far  as  concerns  matters 
of  equitable  jurisdiction,  as  to  what  he  does,  or  ought  to  do,  in  dis- 
cbarge of  his  duties,  is  alone  responsible  to  that  Court,  (a) 

Appeal  from  the  equity  side  of  Montgomery  County  Court.  On 
the  11th  February,  1829.  the  appellant  filed  his  bill,  upon  which  was 
an  order  directing  an  injunction  and  subpoena  to  issue  in  the  usual 
manner,  which  was  done  accordingly ;  and  returned  by  the  sljeriff", 
served  and  summoned.  The  defendants  appeared  and  filed  their 
answers.    Sometime  in  the  year  1836,  the  bill  and  all  the  papers 

(a)  Cited  in  SewaU  vs.  Cfostigan,  1  Md.  Ch.  210. 
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itA  ^^^°S^"?  to  the  caoae  *  were  lost.  On  the  9th  JaDoary,  1837, 
***  on  motion  of  the  complainant,  and  by  consent  of  the  defend- 
ants, the  Court  granted  i)ermission  to  file  a  bill,  exhibits,  and  in  jane- 
tion.  The  bill  alleged  that  a  judgment  was  rendered  against  the 
said  William  G.  Penn  in  Montgomery  County  Court  at  November 
Term,  1822,  in  favor  of  John  Brewer ;  that  John  Brewer  had  been 
appointed  a  trustee  to  sell  the  real  estate  of  Charles  Penn,  Senior, 
and  made  sales  to  the  appellant,  who  paid  to  the  said  John 
Brewer,  and  by  his  directions  to  the  heirs  of  Charles  Penn, 
Senior,  large  su.ms  of  money;  that  John  Brewer  died  iu  1827; 
that  Nicholas  Brewer  is  his  administrator;  and  that  James  Boyle 
was  the  attorney  of  the  plaintiff  in  the  proceedings  to  affect 
Charles  Penn,  Senior's  land ;  and  that  he  had  paid  said  Boyle  in 
full  for  his  purchase.  The  bill  then  alleged  that  fi.  fa.  had  been 
issued  on  the  judgment  against  him,  and  his  property  levied  upon, 
f  and  taken  to  satisfy  the  judgment  against  him.      Prayer  for  an 

injunction,. subpcBna,  and  relief. 

The  answer  of  Nicholas  Brewer,  as  administrator,  alleged  that  he 
did  not  know  what  payments  had  been  made  by  the  appellant  Penn  ; 
that  after  the  death  of  his  intestate,  James  Boyle,  Esquire,  was 
appointed  trustee  in  his  place;  that  he  knows  nothing  of  any  settle- 
ment between  Bojle  and  Penn. 

The  answer  of  James  Boyle  denied  that  his  predecessor  ever 
authorized  the  appellant  to  pay  the  heirs  of  Charles  Penn,  Senior, 
their  proportions  of  his  estate;  that  if  he  did  so,  he  exceeded  his 
authority;  that  said  sale  of  Penu's  land  was  under  the  decree  of  the 
Court  of  Chancery;  that  John  Brewer  was  appointed  trustee  by  that 
Court,  who  had  to  sue  William  G.  Penn  for  his  purchase  money,  for 
which  purpose  this  respondent  was  the  attorney  of  said  trustee ;  that 
respondent  is  the  successor  of  the  said  John  Brewer  in  the  said  trust ; 
that  this  defendant  has  not  received  the  alleged  payments  from  the 
said  William  G.  Penn. 

This  defendant  further  states,  that  on  the  24th  March,  1812,  a 
decree  was  passed  by  the  Court  of  Chancery  that  the  real  estate  of 
Charles  Penn,  Senior,  and  Nathan  Waters  should  be  sold  to  raise 
the  sum  of,  &c.,  which  decree  was  affirmed  upon  •  appeal ; 
*'®  that  the  said  John  Brewer  was  appointed  trustee;  that  the 
land  was  decreed  to  be  sold  as  the  land  of  Nathan  Waters,  and  was 
so  sold  as  hija,  because  insufficient  to  pay  the  one-half  of  the  said 
debt;  and  that  the  Chancellor  on  or  about  the  9th  June,  1824,  passed 
a  decree  that  the  trustee  should  not  pay  the  representatives  of 
Charles  Penn  any  further  sums  of  money,  without  the  further  order 
of  the  Court,  or  to  any  other  person  claiming  to  represent  them,  or 
to  allow  any  other  credits  on  account  of  any  receipts  to  the  said 
representatives.  The  said  trustee  John  Brewer  on  being  compelled 
to  sue  said  complainant,  empIo3'ed  this  defendant  as  his  attorney, 
who  brought  suit  against  the  complainant,  and  obtained  a  judgment 
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as  stated  in  the  naid  bill  of  complaint.  The  answer  then  proceeded 
to  set  forth  the  various  payments  with  their  respective  dates  and 
amoQDts,  made  by  the  said  complainant,  as  appeared  by  the  report 
of  the  auditor  of  the  Court  of  Chancery,  dated  25th  April,  1826,  and 
which  report  has  been  confirmed.  That  afterwards,  on  the  petition 
of  John  Hoye,  &c.,  to  wit,  on  the  28th  Febrnary,  1828,  it  was  ordered, 
&c.,  that  the  several  receipts  or  assignments  of  the  respective  repre- 
sentatives of  the  late  Charles  Peun,  Senior,  should  be  allowed  in 
favor  of  the  assignee,  the  complainant  W.  G.  P.  claiming  under 
tbem,  and  that  the  trustee  should  apply  the  proceeds  as  directed  by 
tbe  order  confirming  the  auditor's  report,  made  on  the  29th  January, 
1823;  from  which  an  appeal  was  had,  and  at  June  Term,  1828,  the 
said  decree  of  the  28th  February,  1825,  was  reversed  and  the  cause 
remauded  to  Chancery.  This  defendant  further  states,  that  the  said 
John  Brewer  is  dead,  and  on  the  4th  August,  1828,  this  defendant 
was  appointed  trustee  by  the  Court  of  Chancery,  to  carry  the  decree 
under  which  the  said  John  was  appointed  trustee,  into  effect,  and  was 
sach  trustee  at  the  time  the  injunction  in  this  case  was  first  granted 
and  issued;  that  he  never  received  any  money  from  the  complainant 
as  trustee,  and  that  the  sum  of  $500  claimed  by  the  complainant, 
has  never  been  paid.  This  defendant  further  answering  says,  that 
on  the  14th  August,  1828,  the  complainant  filed  in  the  Court  of 
Chancery  his  petition,  setting  forth  the  said  •  decree  of  the  ,  ^  ^ 
Court  of  Appeals,  and  praying  that  the  defendant  as  trustee,  '^  ^  ^ 
should  be  restrained  from  proceeding  against  him  until  the  matter  of 
the  said  petition  should  be  heard ;  that  an  account  should  be  taken 
of  the  moueys  paid  by  him  to  the  trustee,  and  to  the  representatives 
of  Charles  Penn,  Senior,  and  allowance  made  him  for  all  such  pay- 
ments, which  petition  the  Chancellor  on  the  2Gth  January,  1829, 
after  mature  deliberation  dismissed,  as  to  grant  it  would  be  in  effect 
to  reverse  the  decree  of  the  Court  of  Appeals;  that  this  complainant 
Penn  not  being  satisfied  with  all  those  reversals,  applied  to  the 
Honorable  Court  for  relief,  and  carefully  concealing  the  above  facts, 
obtained  an  injunction.  He  therefore  submits  that  the  said  W. 
0.  P.  18  in  contempt,  &c. 

With  this  answer  exhibits  of  the  judicial  proceedings  were  filed 
hy  the  res|K>ndent,  and  after  various  proceedings,  the  County  Court, 
[Dorset,  C.  J.,  and  Wilkinson,  A.  J.]  at  November  Term,  1839, 
decree<l  as  follows : 

The  complainant  in  this  cause  having  in  the  first  instance  applied 
to  the  Court  of  Chancery  for  relief  as  to  most  of  the  matters  of 
^nity,  which  form  the  basis  of  his  present  application,  and  his  bill 
or  ])etitiou  being  there  dismissed  upon  its  merits,  his  filing  a  bill  in 
thi;$  Court,  seeking  its  interposition  upon  the  same  grounds,  without 
communicating  the  proceedings  which  had  taken  place  in  Chancery, 
is  a  contempt  offered  to  this  Court,  and  an  abuse  of  its  privileges, 

6  12  G.  &  J. 
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which  merit,  aod  might  be  visited  with  severe  reprehension.  If  the 
complainant  felt  himsdf  aggrieved  by  the  decision  of  the  Chancellor, 
his  remedy  was  by  appeal  to  the  appropriate  tribunal,  not  by  con- 
cealing what  had  been  done,  to  seek  the  same  relief  which  had  been 
denied  him  in  Chancery,  at  the  hands  of  a  Court  of  co-ordinate 
jurisdiction.  3nt  there  is  another  objection  to  the  complainant's 
appeal  to  this  Court  for  relief,  which  meets  the  whole  equity  of  his 
bill  so  far  as  jurisdiction  is  concerned.  The  defendant,  whose  acts 
are  sought  to  be  impeached,  whose  conduct  is  attempted  to  be  con- 
trolled, is  an  officer  of  the  Court  of  Chancery,  acting  under  its  direc- 
tion and  authority,  and  in  that  tribunal  must  be  held  responsible  for 
what  he  does  in  the  •  discharge  of  his  duties  as  far  as  con- 
*'■  cerns  matters  of  equitable  jurisdiction.  For  his  ofScial 
conduct  he  is  there  amenable.  Whether  he  has  acted  according  to 
its  orders  and  rules  prescribed  for  his  governance;  what  disposition 
he  has  made,  or  should  make  of  the  funds  confined  to  his  charge,  as 
to  all  equitable  proceeding  in  relation  thereto,  must  be  determined 
primarily  in  the  Chancery  Court.  To  permit  a  Court  of  equity  of  co- 
ordinate jurisdiction  to  interfere  in  such  matters,  would  lead  to  a 
conflict  of  jurisdiction,  productive  of  ruinous  consequences.  The 
complainant's  bill  must  therefore  be  dismissed. 

From  this  decree  the  complainant  appealed,  and  his  appeal  was 
argued  before  Archer,  Chambers,  and  Spence,  JJ. 

A.  C.  MagrudeTj  for  the  appellant.  Boyle^  (D.  A,  (?.,)  for  the 
appellee. 

Spence,  J.  stated,  that  this  Court  concurs  in  the  decision  of  the 
County  Court,  and  in  the  reasons  assigned  by  that  tribunal  for  dis- 
missing the  bill.  Decree  affirmed. 


The  Tax  Cases  under  the  Act  of  March,  1841,  Chap.  23. 

Deceml)er,  1841. 

The  State  has  the  power  to  exempt  from  taxation  particular  items  of  prop- 
erty, to  the  extent  proposed  in  the  Act  of  March,  1841,  chap.  23;  as  also 
in  the  charters  of  the  Baltimore  and  Susquehanna  Railroad  Company, 
Act  of  1627,  chap.  172,  sec.  20,  and  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  Act  of  1831,  chap.  296,  sec.  19. 

The  7th  and  11th  sections  of  the  Act  of  1821,  chap.  181,  are  to  be  regarded 
as  securing  the  banks  from  further  tax  or  charge  for  their  franchise  or 
banking  privilege,  but  not  as  exempting  the  property  belonging  to  such 
banks,  or  the  shares  of  stock  therein  held  by  individuals,  from  taxation. 

The  property  of  a  bank  being  represented  by  the  shares  of  stock  therein, 
both  cannot  be  taxed ;  and  therefore,  when  the  tax  is  imposed  on  the 
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stock  in  the  hands  of  shareholders,  the  property  of  the  bank,  real  or 
personal,  cannot  also  be  taxed,  (a) 

The  stock  of  the  banks  in  Baltimore  in  the  hands  of  shareholders  was  right- 
fully taxed,  bat  the  Appeal  Tax  Court  erred  in  taxing  the  real  and  per- 
sonal property  of  the  same  banks. 

*The  banks  in  the  City  of  Baltimore,  incorporated  before  and  after  -a  -g  q 
the  year  1821,  are  in  the  same  condition,  as  to  the  exemption  of  •■-  ^  ^ 
the  banking  privilege  from  taxation — ^at  all  events,  the  Act  of  1885, 
chap.  142,  most  have  relieved  the  case  of  all  doubt  as  to  the  banks  claim- 
ing under  that  law. 

Non-residents  of  the  State  are  liable  to  the  tax  in  respect  of  stock  held  in 
the  banks  of  this  State,  as  well  as  residents  here,  (b) 

Ifc  also  results,  that  as  the  stock  is  the  representative  of  the  property  of  a 
company,  the  exemption  of  the  one  must  be  considered  as  the  exemp- 
tion of  both,  unless  the  exemption  be  made  on  the  ground  of  selection, 
to  show  which  is  intended  to  be  taxed  to  the  exclusion  of  the  other. 

In  the  case  of  The  Baltimore  and  Susquehanna  Railroad  Company,  Act  of 
1837.  chap.  72,  sec.  20,  the  stock  ie  expressly  exempted,  and  the  whole, 
object  would  be  defeated  by  taxing  the  property;  the  mortgage  exe- 
cuted to  the  State,  cannot  exempt  the  property  mortgaged  from  taxa- 
tion in  the  hands  of  the  company  mortgagor. 

In  the  case  of  the  Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany, the  Legislature,  by  the  same  Act  (1881,  chap.  296,  sec.  19,)  which 
exempts  the  stock,  reserves  the  right  to  tax  the  fixed  and  permanent 
works  of  the  company,  the  tax  on  the  property  thus  excepted  from  the 
exemption  is  proper  on  the  ground  of  selection. 

The  tax  in  that  case  has  been  imposed  according  to  the  exception;  the  bed 
of  the  road,  the  rails,  buildings  and  steamboat  being  within  it;  the 
principle  of  valuation  adopted  is  proper;  taxing  the  buildings,  steam- 
boats and  rails,  as  of  the  value  they  bear,  irrespective  of  their  being 
portions  of  a  railroad,  and  taxing  the  land  as  land,  and  not  as  of  in- 
creased value  by  reason  of  its  being  used  as  a  railroad. 

The  charitable  and  literary  institutions  excepted  in  the  Act  of  1841,  are 
properly  considered  as  exempted. 


(a)  Approved  in  Oordon  vs.  Baltimore^  5  Gill,  236;  County  Comers  vs. 
Bank,  48  Md.  119.  In  the  latter  case  the  Court  said  that  the  objection  that 
the  stock  of  a  bank  represents  its  whole  property,  and  to  tax  both  would  be 
double  taxation,  was  not  a  new  question  in  this  State.  ^'In  the  Tax  Ccutes^ 
12  G.  &  J.  117,  this  question  was  fully  argued  by  able  counsel;  no  formal 
opinion  was  delivered  by  the  Court,  but  in  the  ayUahus  setting  out  the  points 
decided,  it  is  distinctly  stated,  as  the  judgment  of  the  Court,  that  'the  prop- 
erty of  a  bank  being  represented,' ''  &c.  ""By  an  examination  of  the  facts 
of  the  case  in  reference  to  which  this  proposition  is  stated,  it  clearly  appears 
that  this  jvras  the  only  question  presented. "  See  also.  County  Contra  vs.  R, 
R,  Co.  47  Md.  611.  But  the  State  has  the  power  to  tax  stocks,  bonds,  and 
certificates  of  debt  of  other  States,  and  of  corporations  created  by  them, 
(although  exempted  from  taxation  by  such  other  States,)  when  held  by  resi- 
dents of  this  State.  And  the  same  power  of  taxation  extends  to  the  stocks, 
bonds  and  oertificates  of  debt  of  other  States,  and  of  corporations  created 
by  them,  when  held  by  residents  of  this  State,  although  such  stocks,  &c. 
may  also  be  taxed  by  such  other  States.     Tax  Court  vs.  Oill^  50  Md.  896. 

(6)  Cited  in  Tax  Court  vs.  Patterson,  50  Md.  868. 


84  TAX  CASES.— 12  G.  &  J. 

The  exemption  of  the  Act  of  March,  1841,  chap.  28,  also  protects  from  taxa- 
tion all  '^houses  of  public  worship  and  burying  grounds,"  but  not  bank 
stock  or  other  property  held  by  or  in  trust  for  religious  institutions, 
whether  incorporated  or  otherwise. 

Shares  in  the  hands  of  stockholders  in  the  Insurance  Companies  being  taxed, 
the  stock  held  by  the  companies  as  part  of  their  property  cannot  also  be 
taxed. 

A  bank,  as  in  the  case  of  The  Farmers  and  Merchants  Bank  of  Baltimore, 
being  the  holder  of  its  capital  stock,  is  not  liable  to  be  taxed  thereupon. 

A  mortgage  in  the  hands  of  the  mortgagee  is  liable  to  be  taxed  as  an  item  of 
his  property — though  all  his  other  property,  a  part  of  which  waB  mort- 
gaged, is  also  taxed,  and  he  cannot  claim  to  deduct  the  sum  he  owes, 
from  the  sum  due  to  him  on  mortgage,  (c) 

A  literary  institution  whose  property  is  exempt  from  taxation,  confessing  a 
judgment  to  enable  the  plaintiff  in  the  judgment  to  borrow  money  for 
it,  does  not  exempt  such  judgment  in  the  hands  of  such  plaintiff  from 
being  taxed.  Protection  to  the  institution,  does  not  protect  those  who 
deal  with  it. 

•  Appbals  in  the  tax  causes  under  the  Act  of  March  Ses- 
11*   sion,  1841,  ch.  23. 

By  the  Act  of  1841,  chap.  23,  an  Act  for  the  general  valaation  and 
assessment  of  property  in  this  State,  and  to  provide  a  tax  to  pay 
the  debts  of  the  State. 

It  was  enacted  by  the  first  section,  <<  that  all  real  and  personal 
property  in  this  State,  all  chattels  real  and  personal,  all  goods,  wares 
and  merchandises,  and  other  stock  in  trade  at  home,  or  not  perma- 
nently located  elsewhere;  the  interest  or  proportion  in  all  ships  and 
other  vessels,  whether  in  or  out  of  port  owned  by  persons  resident  of 
this  State;  all  debts  secured  by  or  due  on  judgment,  decree,  mort- 
gage bond,  bill  of  exchange,  promissory  note  from  insolvent  debtors, 
(except  debts  due  for  goods  sold  and  delivered  after  the  passage  of 
this  Act,  and  bank  notes,)  all  stocks  or  shares  owned  by  residents  of 
this  State  in  any  bank,  institution  or  company  incorporated  in  other 
State  or  territory ;  all  debts  due  to  residents  of  this  State  by  solvent 
debtors  residing  out  of  this  State,  except  debts  due  for  goods  sold 
and  delivered  after  the  passage  of  this  Act;  all  investments  insecu- 
rities or  stocks  of  other  States,  made  or  held  by  residents  of  this 
State;  all  public  loans  and  stocks  whatsoever  (except  those  created 
or  issued  by  the  United  States,)  owned  or  held  by  residents  of  this 
State ;  all  stocks  or  shares  in  any  bank,  institution  or  company  incor- 
porated by  this  State,  and  all  other  property  of  every  description 
whatsoever,  shall  be  valued  agreeably  to  the  directions  of  this  Act, 
and  shall  be  chargeable  according  to  such  valuation  with  the  public 
assessment;  Provided,  that  nothing  herein  contained,  shall  be  con- 
strued to  authorize  the  assessment  of  any  tax  upon — 


(c)  Cited  in  Tax  Court  vs.  Patterson^  60  Md.  368.    Cf .  Emory  vs.  State^  41 
Md.  88;  Tax  Court  vs.  i2tce,  50  Md.  802. 
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1.  Property  belonging  to  the  United  States,  to  this  State,  or  to 
any  conuty  or  city  in  this  State. 

2.  Nor  to  any  incorporated,  literary  or  charitable  institution,  nor 
county  schools. 

3.  Nor  houses  for  pablic  worship  or  burying  grounds. 

4.  Nor  the  crop  and  produce  of  lands  in  the  hands  of  the  producer 
or  his,  her,  or  their  agent. 

•  5.  Nor  provisions  for  the  use  and  consumption  of  the  per- 
80D  to  whom  the  same  shall  belong,  or  his  or  her  family.  M.40 

6.  Nor  plantation  utensils. 

7.  Nor  the  working  tools  of  mechanics  and  manufacturer,  moved 
or  worked  by  hand,  and  the  produce  of  their  respective  occupations 
whilst  in  their  possession,  or  the  possession  of  their  agents. 

8.  Nor  wearing  apparel. 

9.  Nor  fish,  at  the  time  fishermen  may  be  employed  in  catching, 
salting  and  packing  the  same,  or  while  they  remain  in  their  posses- 
sion,  or  that  of  their  agents,  unsold. 

10.  Nor  to  household  manufactures. 

11.  Nor  judgments,  bonds,  mortgages,  promissory  notes  or  other 
secnrities,  belonging  to  any  bank  or  other  incorporated  institution, 
the  capital  stock  whereof  is  made  subject  to  taxation  by  the  provi- 
8ion8  of  this  Act. 

12.  Nor  to  any  goods,  wares,  merchandises  or  other  property  be- 
longing to  persons  not  residents  of  this  State,  in  the  hands  of  fac- 
tors in  this  State,  for  sale. 

By  the  33d  section  of  this  Act,  it  was  declared,  that  upon  the 
argument  of  any  appeal  under  this  Act,  "  neither  party  shall  be  per- 
njitted  to  discuss  any  point  involving  merely  a  question  of  value  or 
of  regularity,  or  any  other  question  of  fact  merely  which  may  appear 
to  have  been  acted  on  by  the  Levy  Court,  commissioners  or  appeal 
tax  Conrt,  as  the  case  may  be ;  but  the  proper  subject-matter  of  such 
appeal,  shall  be  the  right  of  the  General  Assembly  to  subject  to  val- 
uation and  assessment  for  the  support  of  government,  property 
which  is  hereby  made  subject  thereto,  and  the  right  of  the  General 
^«S€mbly  to  exempt  from  valuation  and  assessment,  property  which 
is  hereby  exempted,  and  to  make  such  provision  for  such  valuation, 
^^sessment  and  exemption  as  is  herein  prescribed,  and  the  conform- 
rty  or  otherwise  of  valuation,  decision  or  other  proceeding  objected 
against,  with  the  provisions  of  this  Act." 

Under  this  Act,  the  appeal  tax  Court  of  the  City  of  Baltimore 
pn)ceeded  to  value  and  assess  the  capital  stock  of  the  Union  Bank 
p^  Maryland,  and  also  to  value  and  assess  its  real  •  property  -  ^- 
"^  this  State,  including  the  banking  house  of  the  said  bank,  *'** 
and  also  its  furniture  and  fixtures  in  the  banking  house.  This  bank 
beld  as  proprietor,  various  houses  and  lots  other  than  its  banking 
Itonse.  It  appeared  from  the  record,  that  the  stock  of  the  said  bank 
belonged  in  part  to  various  persons  not  residents  of  the  State  of 
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Marylaod,  but  residents  of  other  parts  of  the  United  States,  and  of 
foreign  countries. 

That  another  portion  of  said  stock  belonged  to  various  citizens  of 
this  State,  and  to  certain  incorporated  literary  and  charitable  insti- 
tutious,  viz:  the  Baltimore  Female  Orphan  Asylum;  the  Benevolent 
Society  of  Baltimore;  the  Marine  Charitable  Society;  the  Medical 
and  Chirurgical  Faculty  of  Maryland;  the  Baltimore  General  Dis- 
pensary, and  the  Saint  Andrew's  Society.  From  such  assessments 
all  the  stockholders  respectively,  and  the  said  Union  Bank  of  Mary- 
land, appealed  to  this  Court. 

It  also  appeared,  that  certain  stock  held  by  the  Baltimore  In- 
surance Company,  in  the  Mechanics  Bank  of  Baltimore;  in  the 
Chesapeake  Bank ;  in  the  Union  Bank  of  Maryland;  in  the  Mer- 
chants Bank  of  Baltimore : 

That  certain  stock  held  by  the  Baltimore  Fire  Insurance  Com- 
pany, in  the  Mechanics  Bank  of  Baltimore;  in  the  Farmers  and 
Merchants  Bank;  in  the  Bank  of  Baltimore;  in  the  Union  Bank  of 
Maryland;  in  the  Merchants  Bank, and  in  the  Farmers  and  Planters 

Bank: 

That  certain  stock  held  by  the  Chesapeake  Bank  of  Baltimore,  in 
the  Mechanics  Bank  of  Baltimore;  in  the  Bank  of  Baltimore;  and 
the  Citizens  Bank  of  Maryland ;  and  in  the  Commercial  and  Farmers 
Bank  of  Maryland;  in  the  Union  Bank  of  Maryland;  in  the  Mer- 
chants Bank: 

That  certain  stock  held  by  the  Firemen's  Insurance  Company. 

The  Maryland  Insurance  Company. 

The  Merchants  Fire  Insurance  Company. 

The  Neptune  Insurance  Company. 
•    The  Patapsco  Bank  of  Maryland. 

The  American  Insurance  Company. 
•  The  Farmers  and  Planters  Bank. 
ISS   rpjjg  Farmers  and  Merchants  Bank. 

The  General  Insurance  Company. 

The  Maryland  Insurance  Company. 

The  Merchants  Bank  of  Baltimore. 

The  Baltimore  and  Susquehanna  Bailroad  Company. 

The  Neptune  Insurance  Company. 

The  Powhatan  Manufacturing  Company. 

The  Western  Bank. 

The  Baltimore  Life  Insurance  Company. 

The  Union  Insurance  Comi>any,  and 

The  American  Life  Insurance  Company. 

In  the  Mechanics  Bank  of  Baltimore;  the  Farmers  and  Merchants 
Bank;  the  Marine  Bank;  the  Chesapeake  Bank;  the  Bank  of  Balti- 
more; the  Citizens  Bank  of  Baltimore;  the  Commercial  and  Farmers 
Bank;  the  Franklin  Bank  of  Baltimore;  the  Union  Bank  of  Mary- 
land; the  Merchants  Bank;  the  Western  Bank,  and  the  Farmers 
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and  PlaDters  Bank.    The  Farmers  and  MercbaDts  Bank  being  holders 
of  1711  shares  of  its  own  stock : 

Was  valoed  and  refused  to  be  taxed  by  the  Appeal  Tax  Court  ' 
aforesaid,  and  from  which  refusal,  the  State  in  the  name  of  the  said 
Ooart,  appealed  to  this  Court. 

It  farther  appeared  by  the  record  in  these  causes,  that  George  M. 
Gill  was  assessed  upon  mortgages  (an  account  of  which  he  had  ren- 
dered,) to  amount  of  $7,000,  from  which  he  claimed  to  be  exempt 
from  taxation,  because  he  owed  a  larger  sum  on  mortgage,  and  that 
ander  the  Bill  of  Bights  he  could  only  be  taxed  upon  his  actual  worth, 
vhile  in  fact  he  was  taxed  upon  all  his  real  and  personal  property, 
inclnding  mortgages  to  him,  without  deduction  for  the  sum  due  by 
him  on  mortgage,  and  from  which  he  appealed  to  this  Court. 

It  also  appeared  from  the  same  records,  that  Charles  f".  Mayer  was 
assessed  on  debtu  due  to  him  secured  by  mortgage  of  real  property, 
and  on  bank  stocks  held  by  him,  he  contending  that  his  mortgage 
claim  was  not  taxable,  the  mortgagor  being  in  resi^ect  of  the 
mortgagee!  estate  alone  taxable.  From  this  judgment  of  the 
Appeal  Tax  Court  of  the  City  of  Baltimore,  he  appealed  to  this 
Court. 

*  It  also  appeared  as  aforesaid,  that  the  Washington  College  ^  ^  q 
was  assessed,  on  the  college  lot,  buildings,  and  furniture,  and  '^'^^ 
that  Dr.  Samuel  K.  Jennings,  who  had  a  judgment  against  the  said 
college,  was  also  assessed.  It  was  admitted  that  Dr.  Jennings  had 
advanced  for  the  erection  and  furniture  of  the  college  about  eleven 
thousand  dollars,  and  to  enable  him  to  borrow  money  on  the  prop- 
erty of  the  institution,  the  professors  of  the  college  confessed  a 
judgment  to  him,  and  he  contended  that  the  property  being  taxed, 
is  as  much,  as  in  justice  ought  to  be  claimed,  the  judgment  and  the 
pro|)erty  on  which  it  is  dependent  being  identical.  From  this  judg- 
ment the  college  and  Dr.  Jennings  both  appealed. 

It  also  ap|)eared  as  aforesaid,  that  the  Savings  Bank  of  Baltimore 
was  in  possession  of  certain  bank  stocks  and  other  securities,  viz: 
stocks  in  banks  incorporated  by  this  State,  turnpike  road  stock  and 
mortgages,  which  were  assessed-:-the  Savings  Bank  appealed. 

It  further  appeared,  that  Daniel  Atler  and  various  other  stock- 
holders of  the  American  Life  Insurance  and  Trust  Company,  (an 
institution  incorporated  by  the  State  of  Maryland,)  not  residents  in 
Maryland,  were  aasessed  upon  their  capital  stock  therein,  from 
which  they  severally  api)eaied. 

It  also  appeared,  that  the  Philadelphia,  Wilmington  and  Balti- 
more Bailroad  Company,  were  assessed  by  the  Commissioners  of 
Harford  County,  viz:  To  the  several  parcels  or  tracts  of  land  held 
and  occupied  by  the  said  company  from  the  Gunpowder  Falls  to  the 
S^nehanna  River,  containing  together  200  acres,  valued  at  $2,000. 
To  the  houses  and  other  improvements  on  the  road,  and  at  Havre  de 
^race,  valued  at  (15,000.    The  railroad  track  within  the  limits  of 
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Harford  Connty,  valaed  at  $95,000.  The  steam  ferry  boat  at  Havre 
de  Grace,  valued  at  915,000 ;  in  all  f  127,000,  on  which  the  tax  was 
levied  ander  the  Act  of  1841.  The  company  appealed  from  said 
decision. 

The  resident  and  non-resident  stockholders  of  the  Farmers  and 
Merchants  Bank  of  Baltimore,  and  the  said  bank  as  in  the  case  of 
the  Union  Bank  of  Maryland,  were  assessed,  and  appealed  from  the 
same  to  this  Court. 

*  Similar  appeals  were  taken  by  all  the  stockholders  id  the 
•■^'**  cases  of 

The  Mechanics  Bank  of  Baltimore. 

The  Bank  of  Baltimore. 

The  Marine  Bank  of  Baltimore. 

The  Commercial  and  Farmers  Bank  of  Baltimore. 

The  Citizens  Bank  of  Baltimore. 

The  Merchants  Bank  of  Baltimore. 

The  Farmers  and  Planters  Bank  of  Baltimore. 

The  Western  Bank,  and 

The  Chesapeake  Bank ;  to  this  Court. 

These  appeals  were  argued  before  Buchanan,  C.  J.,  Stephen,. 
Aeoher,  DaESEY,  Chambers,  and  Spenoe,  JJ. 

In  their  argument,  the  Bill  of  Eighth  of  Maryland  and  various 
Acts  of  Assembly  were  referred  to,  viz: 

13th  Section,  Bill  of  Bights. — ^That  the  levying  taxes  by  the  poll 
is  grievous  and  oppressive,  and  ought  to  be  abolished ;  that  paupers 
ought  not  to  be  assessed  for  the  support  of  government ;  but  every 
other  person  in  the  State  ought  to  contribute  his  proportion  of  public 
taxes  for  the  support  of  government,  according  to  his  actual  worth 
in  real  or  personal  property  within  this  State;  yet  fines,  duties  or 
taxes  may  properly  and  justly  be  imposed  or  laid  with  a  political 
view,  for  the  good  government  and  benefit  of  the  community. 

By  the  Act  of  1821,  ch.  131,  entitled,  an  Act  to  incorporate  a  com- 
pany to  make  a  turnpike  road  from  Boonsborough  to  Hagerstown, 
and  for  the  extension  of  the  charters  of  the  several  banks  in  the  City 
of  Baltimore,  and  for  other  purposes;  it  was  recited  in  the  preamble 
to  be  the  interest  of  the  State,  that  a  turnpike  road  leading  from 
Boonsborough  to  Hagerstown,  in  Washington  County',  should  be 
made,  and  it  is  represented  to  the  Legislature  that  the  banks  here- 
after mentioned  are  willing  to  make  the  same,  if  an  extension  of 
their  several  charters  be  granted  to  them  as  they  were  heretofore 
extended.  Therefore,  Be  it  enacted,  &c.,  (after  making  provision 
for  building  the  turnpike.) 

7th  Section-  That  on,  &c.,  and  annually  thereafter,  the 
IZo  •president,  directors  and  company  of  the  aforesaid  banks, 
shall  pay  to  the  Treasurer  of  the  Western  Shore  of  Maryland,  the 
sum  of  twenty  cents  on  every  hundred  dollars  of  the  capital  stock  of 
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each  bank  actaally  paid  in,  or  which  may  hereafter  be  paid  in,  and 
any  of  the  said  banks  neglecting  to  make  such  payment  for  the 
space  of  six  months  after  the  same  shall  have  become  payable,  shall 
thereby  forfeit  their  charters,  which  shall  then  be  considered  null  and 
void,  and  no  longer  continue  nnder  the  provisions  of  this  Act. 

8th  section.  That  the  charters  of  such  of  the  aforesaid  banks  as 
eomply  with  the  provisions  and  conditions  of  this  Act,  shall  be 
renewed  and  continued  until  the  year  1845,  &c. 

9th  section  appropriated  all  sums  of  money  received  nnder  this 
Act,  to  be  a  fund  for  the  establishment  of  free  schools. 

10th  section  pledged  such  inviolably  for  the  establishment  of  a 
general  system  of  free  schools  throughout  the  State. 

11th  section  enacted,  that  upon  any  of  the  aforesaid  banks  accept- 
ing of  and  com])lying  with  the  terms  and  conditions  of  this  Act,  the 
faith  of  the  State  is  hereby  pledged  not  to  impose  any  further  tax 
orbartben  upon  them  during  the  continuance  of  their  charters  under 
this  Act. 

Act  of  1831,  chap.  296,  sec.  19.  Extract  from  the  charter  of  the 
Delaware  and  Maryland  Eailroad  Company,  made  part  of  the  char- 
ter of  the  Philadelphia,  Wilmington  and  Baltimore  Kailroad  Com- 
pany. "And  the  shares  of  the  capital  stock  of  said  company  shall 
be  deemed  and  considered  personal  estate,  and  shall  be  exempt  from 
the  imposition  of  any  tax  or  burthen,  by  the  State's  assenting  to 
this  law,  except  upon  that  portion  of  the  fixed  works  of  said  com- 
pany which  lie  within  the  State  of  Maryland,  and  that  any  tax 
which  shall  hereafter  be  levied  upon  said  section,  shall  not  exceed 
the  rate  of  any  general  tax  which  may  at  the  same  time  be  imposed 
upon  similar  real  or  personal  property  of  this  State  for  Stat«  pur- 
poses." 

By  the  Act  of  1834,  ch.  274,  the  Acts  incorporating  the  several 
banks  in  the  City  of  Baltimore,  whose  charters  were  extended  by 
the  Act  of  December  Session,  1821,  chap.  135,  were  •upon  ^^^ 
their  respective  compliance  with  the  provisions  of  this  Act,  '^'^^ 
declared  to  be  severally  extended  to  wit,  as  follows,  &c. 

2nd  section.  That  in  order  to  their  (the  said  banks,)  respective 
^Wnient  of  the  benefit  of  this  Act,  the  said  corporations  shall,  on 
the  first  day  of  January  in  the  year  1836,  and  annually  thereafter, 
respectively  pay  to  the  Treasurer  of  the  Western  Shore,  upon  their 
r^pective  capitals,  now  or  that  shall  hereafter  be  paid  in,  the  sum 
of  twenty  cents  upon  every  hundred  dollars  of  said  capitals  respec- 
*^^elj;  and  shall  also  pay  to  the  Treasurer  in  two  equal  yearly  instal- 
'^ients,  computed  from  the  passage  of  this  Act,  their  respective  pro- 
Wional  parts  according  to  and  in  the  combined  ratio  of  their 
'^pective  capitals  paid  in,  and  of  the  time  for  which  their  charters 
*fe  hereby  respectively  continued  beyond  the  1st  day  of  January, 
^^,  the  sum  of  $75,000,  the  aggregate  of  the  assessments  hereby 
«^ed  \ipon  the  capitals  of  the  said  corporations,  it  being  however 
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anderstood,  that  said  charge  of  twenty  cents  npon  said  capital  is 
not  additional  to  the  charge  as  prescribed  by  the  7th  section  of  the 
Act  of  1821,  chap.  131,  as  to  the  terms  of  said  Act.. 

3rd  section.  If  any  of  said  corporations  shall  fail  to  pay  said 
charge  of  twenty  cents  on  every  hundred  dollars,  for  the  space  of 
six  months  after  the  same  shall  be  payable  as  aforesaid,  this  Act  as 
to  the  corporations  so  in  default,  shall  be  null  and  void. 

4th  section.  Same  as  3rd  section  in  relation  to  non-payment  of 
instalments  under  2ud  section. 

Section  5.  And  be  it  enacted.  That  if  any  of  said  corporations  shall, 
by  or  in  any  proceedings  whatsoever,  at  law  or  in  equity,  attempt  to 
call  in  question  or  to  dispute,  or  to  procure  to  be  so  called  in  ques- 
tion or  disputed,  the  validity  in  any  respect,  or  to  any  extent,  of  any 
Acts  that  have  been  or  may  be  passed,  either  during  the  present 
session  or  during  any  future  session  of  the  Legislature  of  Maryland, 
incorporating  any  bank  within  the  limits  of  the  City  of  Baltimore, 
or  to  attempt  to  restrain  or  in  anywise  interfere  with  the  exer- 
cise of  the  corporate  powers  that  shall  be  purported  to  be  granted 

1 9<y  ^^  ^^^  *  ^^^^  "^^^  ^^  incorporation,  then  this  Act  as  to  the 
'^'^  '  said  incorporation  so  attempting  or  procuring,  shall  be  null  and 
void. 

Act  of  1835,  ch.  142,  entitled,  An  Act  relating  to  certain  banks  in 

the  City  of  Baltimore : 

Whebeas,  by  the  eleventh  section  of  an  Act  of  Assembly,  passed 
at  December  Session  in  the  year  eighteen  hundred  and  twenty-one, 
chapter  one  hundred  and  thirty  one,  the  faith  of  the  State  was 
pledged  to  certain  banks  in  the  City  of  Baltimore,  upon  certain  terms 
and  conditions  therein  specified,  not  to  impose  any  further  tax  or  bar- 
then  upon  them  during  the  continuance  of  their  charters  under  that 
Act;  and  whereas,  it  is  equitable  that  the  banks  subsequently  char- 
tered by  the  State  of  Maryland,  should  stand  on  equal  footing  with 
those  banks — Therefore, 

Section  1.  Be  it  enacted  by  tlie  General  Assembly  of  Marylandj 
That  the  faith  of  the  State  be,  and  it  is  hereby  pledged,  to  impose 
no  further  or  other  tax  or  burthen  upon  any  banks  incorporated 
6ince  the  year  eighteen  hundred  and  twenty-one,'  or  which  may  be 
hereafter  incor|>orated,  than  such  as  may  be  may  be  expressed  in 
their  respective  charters,  and  such  as  without  violation  of  the  pledge 
aforesaid,  may  be  imposed  on  the  banks  which  complied  with  the 
provisions  of  the  aforesaid  Act  of  eighteen  hundred  and  twenty-one. 

Seo.  2.  And  he  it  enacted^  That  the  municipal  authorities  of  the 
City  of  Baltimore,  shall  not  have  power  to  impose  or  collect  from 
any  bank  incorporated  after  the  passage  of  the  said  Act,  or  which 
may  be  hereafter  incorporated,  or  upon  the  stock  held  therein,  any 
tax  which  they  may  not  lawfully,  and  shall  not  equally  impose  upon 
and  collect  from  the  banks,  or  upon  the  stock  in  the  banks  which 
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have  complied  as  aforesaid,  with  the  terms  and  conditions  of  the 
said  Act  of  Assembly. 

Sec.  3.  And  be  it  enactedj  That  in  the  said  Act  of  eighteen  han- 
dred  and  twenty-one,  it  was  not,  nor  is  it  the  intention  of  the  Gene- 
ral Assembly  of  Maryland,  to  exempt  from  taxation  and  eqaitable 
eoDtribution,  to  the  common  burthens  for  State  purposes,  the  prop- 
erty, stock  or  dividends  severally  held  in  or  derived  from  any  bank  in 
this  State,  by  any  person  or  persons  whatever,  but  that  the  true 
intent  and  meaning  of  the  •  pledge  given  by  the  said  Act  of  ^ 
Assembly,  was  to  limit  the  taxation  upon  the  franchises  only  *  '^^ 
by  the  banks  therein  mentioned. 

In  the  Court  of  Appeals  the  parties  entered  into  the  ibllowing 
agreement,  to  wit : 

It  is  agreed  that  the  appellant  banks,  to  wit :— The  Union  Bank 
of  Maryland,  The  Bank  of  Baltimore,  The  Mechanics  Bank  of  Balti- 
more, The  Commercial  and  Farmers  Bank  of  Baltimore,  The  Marine 
Bank  of  Baltimore,  and  The  Farmers  and  Merchants  Bank  of 
Baltimore,  commonly  called  the  old  Banks,  were  chartered  pre- 
vious to  the  year  1821;  and  that  the  new  Banks,  to  wit:— -The 
Merchants  Bank  of  Baltimore,  The  Farmers  and  Planters  Bank 
of  Baltimore,  the  Citizens  Bank  of  Baltimore,  and  the  Western 
Bank  of  Baltimore,  were  chartered  since  the  year  1830,  the  respec- 
tive periods  of  the  incorporation  of  all  the  aforegoing  Banks  appear- 
ing by  referencie  to  their  charters. 

It  is  admitted  that  the  old  Banks  have  duly  accepted  and  com- 
plied with  the  terms  and  conditions  of  the  Act  of  1821,  chap.  131, 
the  manner  of  which  acceptance  appears  by  the  paper  marked  A 
herewith  filed ;  and  have  also  accepted  and  complied  with  the  pn)vi- 
sionsof  the  Act  of  1834,  chap.  274;  and  it  is  also  admitted,  that 
taxes  have  always  since  the  incorporation  of  said  Banks  been  levied 
*^d  assessed  upon  their  real  and  personal  property,  in  all  the  cities 
andcouDti^  of  this  State,  in  the  same  manner  as  upon  property  of 
the  same  kind  belonging  to  individuals,  and  that  said  taxes  have 
^'^ays  b^gjj  pj^ij  ijy  gj^j^l  Banks,  up  to  this  time.  And  it  is  further 
Admitted,  that  said  Banks  did  not  ut  the  time  of  the  enactment  of 
the  Act  of  1841,  chap.  23,  nor  have  they  at  any  time  since,  paid  or 
'deemed  their  notes  or  other  obligations  in  specie. 

J.  Mebedith. 

* 

6.  L.  DuLANY,  for  appellants. 

B.  C.  Howard, 

A.  Constable, 

1.  N.  Steele,  for  appellees. 
^lany  on  the  part  of  the  appellant  Banks  insisted — 1.  ^^^ 
^oat  the  old  banks  having  accepteil  of,  and  complied  with  the  ^-^^ 
^^^8  and  conditions  of  the  Act  of  1821,  chap.  1.31,  a  contract  was 
^ated  by  the  llth  section  thereof  on  the  part  of  the  State  "  not  to 
'^P08e  any  further  tax  or  burthen  "  upon  said  banks  during  the  con- 
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tinuance  of  their  chartern  under  the  8th  section  of  said  Act,  and  that 
this  exemption  from  taxation  extends  to  all  the  property  of  said 
banks,  real  and  personal. 

The  Act  of  1841  is  void  as  respects  the  old  banks ;  it  is  in  direct 
opposition  to  a  contract  entered  into  by  the  State  with  them.  The 
State  had  agreed  to  impose  no  further  barthens  on  them.  She  mi^^ht 
lawfully  make  this  contract,  and  for  a  consideration  exempt  them 
from  taxation,  and  she  cannot  repeal  the  grant.  Neio  Jersey  vs.  Wit- 
«ow,  7  Cranchy  164 ;  lb,  2  Peter  Con.  Rep.  457. 

A  partial  release  of  the  taxing  power  may  be  exerted  for  value. 
Providence  Bank  vs.  Billings  dt  Pittmanj  4  Peter ,  561. 

The  11th  section  of  the  Act  of  1821  is  a  contract,  and  valuable  to 
the  State.  A  charter  is  a  contract ;  a  franchise  property.  Canal 
Co.  vs.  Railroad  Co.  4:  O.  (&  J.l;  Regents  of  University  of  Maryland 
vs.  WilliamSj  9  G.  <&  J.  365. 

The  banks  had  the  power  to  contract  with  the  State ;  they  had  a 
capacity  to  c^ontract.  What  right  does  the  contract  bestow  f  What 
are  the  extent  of  its  exemptions  ?  The  banks  are  entitled  to  the 
exemption.  Its  language  is  clear,  brief  and  comprehensive.  It  is 
perfect  and  absolute  in  its  terms.  No  further  tax  or  burthen  is  to  be 
imposed.  The  Act  of  1841  is  a  direct  violation  of  the  Act  of  1821. 
Light  and  darkness  are  not  more  opposed — one  bestows  an  im ina- 
nity, the  other  takes  it  away.  It  is  in  fact  so  clear,  that  it  is  diffi- 
cult to  make  a  question  on  it.  It  is  said  this  exemption  only  applies 
to  the  franchise,  but  those  words  are  not  found  in  the  law.  The 
truth  lays  on  the  surface,  and  need  not  be  burrowed  for.  For  all 
rules  of  construction  are  out  of  this  case ;  the  words  of  the  Act  are 
plain,  unambiguous  and  of  easy  meaning.    Dwarris  on  Stat.  40,  47. 

The  Act  of  1841  exempts  the  bank  from  further  tax.  The 
1  tlU  •  j^Q^  qj-  jg4j^  imi>oses  a  tax  of  20  cents  in  the  one  hundred  dol- 
lars. The  exemption  is  general — no  limitation,  and  the  words  must 
have  some  effect.  After  a  franchise  granted,  it  could  not  be  taxed  ; 
once  given,  it  cannot  be  recalled ;  but  the  power  to  tax  is  the  power 
to  destroy. 

In  this  State  no  property  is  liable  to  taxation ;  persons  are  liable 
to  be  taxed  in  respect  of  property.  13th  section  of  Maryland  BiU  of 
Rights.  Property  is  referred  to,  to  graduate  the  tax  laid  on  the  indi- 
vidual. Immunity  from  tax  is  itself  a  franchise  and  a  personal  privi- 
lege. The  recitals  of  the  preamble  of  the  Act  of  1821,  shows  that  it 
was  merely  to  extend  several  charters.  The  preamble  does  riot  dis- 
close the  entire  design  of  the  contracting  parties.  The  school  fund 
and  the  exemption  from  further  tax  are  not  mentioned  in  it.  The 
old  banks  are  clear  of  the  taxing  power  until  1845;  and  the  Act  of 
1841  is  void  as  to  them.  Then  who  constitute  the  banks  f  Who  the 
contracting  parties  to  this  agreement  with  the  State  f  Who  is  ex- 
empted from  burthens  in  futurof  The  stockholders.  A  bank  is 
neither  separate  from,  exclusive,  nor  independent  of  its  stockholders* 
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A  contract  with  the  banks  is  necessarily  one  with  their  stockholders. 
The  consideration  is  paid  by  th^m  oat  of  their  funds,  which  entitles 
tbem  to  the  exemption.  The  exemption  under  the  Act  of  1821,  is  a 
personal  franchise  conferred  on  tbe  contracting  parties.  It  relates 
to  the  whole  body  of  stockholders.  The  banks  were  required  to 
accept  the  Act  of  1821,  and  until  accepted  by  the  proper  party,  no 
extension  of  their  charters.  Then  who  made  the  act  of  acceptance? 
Was  it  the  banks  as  distinct  from  the  stockholders  1  Ko,  it  was  the 
stockholders  as  distinct  from  the  bank.  It  was  an  acceptance  by  the 
assembled  stockholdera,  which  was  acceptance  by  the  banks.  The 
Legislature  has  determined  that  the  terms,  bank  and  stockholders, 
as  to  this  power,  are  identical.  Where  there  is  dehberate  purpose 
to  make  a  grant,  it  is  construed  most  favorably  for  the  grantee.  4 
O.dtJ.  A  grant  to  a  body  is  to  all  the  members  of  it.  Frovidenoe 
Bank  vs.  Billings  db  Pittmanj  4  Peters^  562. 

*  A  tax  upon  the  stock  is  a  tax  upon  the  social  character.      ^ 
I  maintain  the  banks  cannot  be  taxed  eo  nomine^  nor  the  stock-    '^^'^ 
holders,  which  are  the  bank. 

2.  That  the  1st  and  45th  sections  of  the  assessment  Act  of  1841, 
chap.  23,  does  impose  upon  the  old  banks,  a  further  tax  and  burthen, 
in  violation  of  the  said  contract,  and  is  therefore  void  as  against  the 
provisions  of  the  Constitution  of  the  (Jnited  States. 

3.  That  if  the  said  assessment  law,  so  far  as  it  imposes  a  further 
tax  npon  the  old  banks,  should  be  declnred  void,  for  the  reason  afore- 
said, then  the  said  Act  of  1841  is  equHlly  invalid,  so  far  as  it  imposes 
an  additional  tax  upon  the  new  banks,  as  it  thereby  deprives  the 
new  banks  of  the  immunity  from  further  taxation,  granted  to  them 
by  the  Ist  section  of  the  Act  of  1835,  chap.  142 — which  immunity 
from  inrther  taxation  is  itself  a  franchise,  and  when  once  granted 
cannot  again  be  taken  away.  But  if  it  could,  the  appellants  will 
fnrther  contend,  that  according  to  the  true  construction  of  the  said 
Acts  of  1841  and  1835,  it  was  not  the  design  of  the  Legislature  to 
burthen  the  new  banks  with  any  additional  tax,  which  would  not 
equally  apply  to  the  old  ones. 

^he  3rd  section  of  the  Act  of  1835,  is  a  legislative  declaration  after 
*he  contract  made.  That  Act  is  nugatory  as  to  the  Act  of  1821. 
l?o  interpretation  can  be  given  by  the  Legislature  to  the  Act  of  1821. 
That  is  a  judicial  power.  The  Act  of  1835  does  not  depart  from  the 
*<iwjty  of  1821.  It  was  not  the  design  to  tax  the  new  banks — those 
erected  ajuee  1821 — if  those  prior  could  not  also  be  taxed.  Canal  Co. 
^8-  Railroad  Co.  ^  0.  i6  J.  5. 

^'  That  the  imposition  of  a  new  tax  of  20  cents  on  every  one  hun- 
™d  dollars  worth  of  property,  upon  both  the  new  and  old  banks, 
^^  Edition  to  the  tux  heretofore  paid  by  them,  is  unequal  and  oppres- 
^^^%  and  in  violation  of  the  13th  section  of  the  Bill  of  Bights. 

^bis  would  make  40  cents  in  the  hundred  dollars  to  stockholders, 
^hile  the  rest  of  the  community  pay  20  cents.  A  double  tax  is  un- 
^iial  and  unjust. 


94  TAX  CASES— 12  G.  &  J. 

*  5.  That  the  taxation  of  the  stock  of  foreign  or  non-resident 
'-^'^  stockholders  of  said  banks,  is  against  the  Bill  of  Bights,  and 
therefore  void. 

This  tax  is  against  the  13th  section  of  the  Bill  of  Bights  of  Mary- 
land    Osbom  vs.  InhahitanU  of  Danvers,  6  Pick.  100. 

Both  the  person  and  property  most  be  in  the  State  before  the  tax- 
ing power  attaches.  Great  Barrington  vs.  County  CommisHoners  of 
Berkshire,  16  Pick.  572. 

I.  N.  Steele^  Deputy  Attorney-General,  Constable  and  Howard,  for 
the  Appeal  Tax  Court  as  appellee,  contended — 

1.  That  at  the  time  of  passing  the  general  assessment  law  of  1841, 
there  was  no  contract  existing  between  the  State  and  the  banks  or 
any  of  them,  or  the  stockholders  therein,  or  any  of  them,  by  which 
any  of  the  banks  or  stockholders  can  claim  an  exemption  from  the 
taxation  imposed  upon  them  by  the  said  Act  of  1841. 

2.  That  the  contract  between  the  State  and  the  old  banks,  if  there 
be  any  contract,  extends  only  to  an  exemption  from  farther  ^'  taxes 
or  burthens"  of  the  corporate  privileges  of  banking;  and  does  not 
exempt  the  property,  either  real  or  personal  of  said  banks,  or  the  in- 
dividual stockholders  therein. 

The  Act  of  1821  is  a  contract ;  yet  we  construe  it  as  a  law ;  or  we 
construe  it  as  a  will;  we  look  to  the  law  or  the  will  for  the  intent. 
It  is  not  to  be  construed  most  favorably  for  the  grantee.  In  coustra- 
ing  laws  we  have  a  right  to  look  to  the  occasion  which  produced 
them ;  the  practice  and  asage  under  them.  They  are  not  to  be  enlarged 
by  implication.  Exemptions  from  taxes  must  arise  from  distinct 
legislative  powers.  Providence  Bank  vs.  Billings  db  Pittman,  4  Peters, 
560,  561 ;  Charles  River  Bridge  vs.  Warren  Bridge,  11  Peters,  546-7-8. 

The  taxing  power  is  vital  and  essential  to  all  communities.  It  is 
a  power  retained  from  necessity ;  not  to  be  surrendered  nor  yielded 
by  implication.  What  is  exempted  and  clearly  given,  is  allowed,  bat 
no  more.  Dartmouth  College,  4  Wheat.  699,  700 ;  Portland  Bank  vs. 
Apthorp,  12  Mass.  262. 

•  A  consideration  need  not  appear  for  a  law  passed  in  favor 
*3^  of  a  corporation.    Ang.  &  Ames,  265;  2  H.  &  J.  80. 

In  construing  the  Act  of  1821,  and  determining  its  nature,  we 
may  look  back  to  the  occasion  of  passing  it.  8  T.  Rep.  468,  472; 
11  John.  77;  IN.  Y.  Laws,  1801,  556. 

The  words,  shall  not  be  taxed  by  any  law  of  this  State,  held  in 
Kew  York  a  total  exemption  from  taxes. 

But  here  the  franchise  only  is  exempted.  The  word  farther  in 
this  Act  imports  similarity.  It  compels  us  to  look  back — no  tax 
ejusdem  generis  can  be  laid.  1817,  chap.  156;  4  Wheat.  316;  1835, 
chap.  142,  sec.  2 ;  1821,  chap.  192. 

The  Act  of  1834  is  in  effect  a  re-enactment  of  the  Act  of  1821. 
Two  Legislatures  granted  the  same  privileges,  on  the  same  princi- 
ples. • 
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When  before  a  charter  expires,  it  is  renewed  or  extended  to  a 
more  distant  period,  from  the  moment  it  is  accepted  it  is  a  new 
grant.  The  old  grant  is  merged,  and  the  bank  then  exists  under 
the  new  law.  Such  was  the  effect  of  the  Act  of  1834.  It  calls  for  a 
tax  from  the  year  1836,  though  the  banks  existed  under  1821  until 
1845,  and  they  are  now  paying  under  the  Act  of  1834,  what  is  called 

the  school  fund. 

As  to  the  2nd  branch  of  the  2nd  point  of  the  appellee,  the  right 
of  the  State  to  impose  a  tax  on  the  stock  of  resident  stockholders. 
The  same  meaning  is  to  be  attached  to  the  word  bank  in  the  2nd 
and  11th  sections  of  the  Act  of  1821.  The  term  bank,  as  there  used, 
does  not  refer  to  stockholders.  It  treats  with  them  in  the  aggre- 
grate  as  a  bank,  and  so  contracts  with  them.  7  Dana^  338.  The 
right  to  tax  a  bank  is  distinct  from  the  right  to  tax  stockholders.  1 
NoU  A  MeCard,  527 ;  2  Bailey  Rep.  656. 

The  case  of  4  Wheat.  316,  gives  an  exception  to  the  general  role 
of  exemption. 

A  tax  upon  stock  is  paid  by  the  individual  owner,  and  not  by  the 

hank. 

3.  That  even  if  the  contract  should  be  construed  to  exempt  the 
real  and  personal  property  of  the  old  banks,  and  the  property  of  the 
stockholders  therein,  yet  such  exemption  does  not  •  extend  to  ^ 
the  new  banks  or  those  chartered  since  1830;  and  moreover,  *^* 
that  the  power  of  revocation,  in  certain  cases,  in  these  charters, 
reserves  to  the  State  the  power  of  passing  the  general  assessment 
law. 

^.  That  the  imposition  of  a  tax  of  20  cents  upon  every  JlOO  worth 
of  property,  upon  both  the  old  and  new  banks,  nnder  the  said  assess- 
ment law,  is  neither  unequal,  or  oppressive,  nor  in  violation  of  the 

Bill  of  Rights. 

5'  That  taxation  upon  property  within  this  State,  wherever  the 
owners  may  reside,  is  not  against  the  Bill  of  Rights. 

The  13th  section  of  our  Bill  of  Rights  is  a  limitation  of  the  power 
*®  tax,  and  not  a  grant  of  the  taxing  power.  It  is  not  forbidden  to 
^x  nonresidents.  4  W^eai.  428;  4  Peter,  564;  1  NoU  cfc  McCord^ 
527. 

There  was  no  period  when  the  real  property  of  non-residents  was 
^^^  taxed.    1781,  chap.  4 ;  1785,  chap.  83. 

^^tdiih^  for  the  Banks.  The  banks  repelling  the  tax  stand  on  differ- 
^^^  grounds.  Those  before  1830,  nine  in  number,  stand  on  the  ground 
^^  contract  created  by  the  Act  of  1821.  The  stockholders  occupy 
the  same  ground.  Those  since  1830  place  their  defence  on  the  Act 
^^  1835,  which  they  say,  is  a  contract  or  equivalent  to  a  contract— 
*  grant  of  an  immunity  as  extensive  as  that  yielded  to  the  old  banks 
^y  the  Act  of  1821. 

In  regard  to  the  old  Banks,  four  questions  include  the  whole  con- 
troversy— 
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1.  The  meaning  and  tnie  interpretation  of  the  contract  of  1821  f 

2.  If  that  contract  amonnts  to  a  total  exemption  or  relinquishment 
of  all  power  of  taxation,  was  the  Legislatui-e  of  Mraylaud  compe- 
tent to  conclude  it  1 

3.  Was  the  contract  in  full  force  when  the  Act  of  1841  passed,  or 
was  it  affected  by  the  Act  of  1834  f 

4.  If  in  full  force,  did  the  Act  of  1841  impair  itf  and  I  conclude 
from  this,  that  if  the  Act  of  1841  did  impair  it,  it  was  void. 

•  I  do  not  propose  to  argue  the  second  question.  It  is  no 
'■^^  longer  open.  It  is  decided,  by  the  State  of  New  Jersey  vs, 
Wilsorij  7  Cranch.  "No  struggle  can  distinguish  that  case  in  princi- 
ple from  my  second  proposition.  New  Jersey  parted  with  the  power 
of  taxation  over  certain  lands  in  her  territory  as  effectually  as  the 
Colonial  Government  of  the  same  had  parted  with  it.  In  the  case 
of  the  Providence  Bank,  the  same  principle  was  maintained.  Where 
a  valid  contract  has  passed  between  a  State  and  a  corporation,  the 
Courts  will  not  say  it  is  not  competent  to  a  State  to  relinquish  the 
power  of  taxing  for  a  valuable  consideration.  Where  is  the  objec- 
tion to  the  exercise  of  this  power  Y  What  is  an  exemption  1  It  is  a 
franchise;  it  is  an  immunity.  An  immunity  from  taxation  is  no 
more  or  less  than  a  franchise.  All  charters,  to  all  companies,  are 
exc^mptions.  Franchises  conferred  are  a  part  of  the  Eminent  Do- 
main. It  is  said  this  is  a  tremendous  power.  But  is  that  an  arga- 
ment  to  a  Court  of  justice?  Possibility  of  abuse  is  no  argument  to 
establish  the  nonexistence  of  a  power.  All  power  is  discretionary ; 
it  may  be  illy  directed.  The  responsibility  is  on  the  Legislature. 
They  may  call  on  the  Courts  to  correct  all  abuses  of  power.  The 
decisions  are  conclusive  on  this  point. 

First  Question.  What  is  the  meaning  and  interpretation  of  the 
eleventh  section  of  the  Act  of  1821 1  What  creates  the  contract  on 
which  we  rest  ?  It  is  the  grant  of  a  total  exemption,  whether  ot  the 
franchise,  or  of  all  the  property  held  by  the  corporations  in  this 
State.  Our  opponents  say  it  merely  exempts  the  franchise.  They 
admit  to  some  extent  at  least,  the  power  has  been  relinquished.  To 
what  extent  I  am  now  about  to  discuss.  It  is  a  question  of  great 
importance — of  constitutional  law  alwa3's  important^ — the  decision  of 
which  may  seriously  affect  the  financial  concerns  of  Maryland.  It 
also  affects  important  interests  of  corporations  and  individuals.  Yoa 
are  not  to  look  to  the  present  condition  of  the  State,  though  com- 
pelled to  summon  to  her  assistance  all  her  aid.  If  she  has  the  right, 
let  her  have  all  the  benefit  to  redeem  her  violated  faith  ;  but  I  trust 
a  still  greater  staiu  may  not  be  affixed  to  this  •  State,  by 
M.S%3   jigjiiii  violating  her  faith  upon  another  sacred  point. 

The  eleventh  section  of  the  Act  of  182L  contains  a  contract.  In  a 
statute  we  are  to  be  governed  by  the  intent  on  its  face.  We  collect 
the  intent  from  the  words  of  plain,  unequivocal  im|>ort.  Where 
there  is  no  ambiguity  you  proceed  no  further.    Ambiguous  words 
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may  drive  you  to  other  laws.  If  the  language  is  sigDificant,  the 
Coarts  may  not  go  out  of  it  in  search  of  intention,  Dxcar.  on  Stat 
9  Law  Library,  51.  In  the  absence  of  express  words,  or  a  strong 
implication,  the  Court  wiU  not  presume  a  grant.  With  these  rules 
to  gaide  us  let  us  come  to  the  language  of  this  eleventh  section.  It 
pledges  the  faith  of  the  State,  on  the  banks  complying  with  that  law, 
Dot  to  impose  any  further  tax  or  burthen  on  them.  The  whole  stress 
of  the  argument  turns  on  the  meaning  of  the  word  further  in  this 
coDDexion.  What  is  it  in  common  parlance!  No  farther  injury — 
does  that  mean  that  one  will  do  no  further  injury  of  the  same  kind  1 
Bather  is  it  not — no  further  injury  of  any  kind.  This  word  is 
used  for  additional.  It  is  often  used  as  a  substitute,  for  addi- 
tional— for  other,  in.  that  sense  I  apply  it.  It  is  said  further  bur- 
thens refer  to  burthens  of  the  same  species,  and  that  the  latter 
words  are  to  be  supplied.  It  is  said  the  contract  to  exempt  is  not  to 
be  extended  beyond  that  interpretation.  To  which  we  reply,  the 
road  was  agreed  to  be  constructed,  and  a  school  tax  agreed  to  be 
paid  for  the  extension  of  the  charters,  with  the  clause  of  exemption — 
an  extension  for  twenty  years  with  an  exemption,  provided  the 
banks  would  build  the  road  and  pay  the  school  tax — and  we  must 
look  to  the  Act  itself,  and  not  to  the  votes  and  proceedings  of  the 
Legislature  which  led  to  an  adoption,  for  its  true  meaning.  The 
construction  given  to  the  word  further  leads  to  absurd  conclusions. 
Kone  could  anticipate  that  the  Legislature  would  impose  further 
barthens  of  the  same  kind,  to  the  price  paid  for  those  extended 
charters.  The  contract  is  admitted  to  be  inviolate.  None  could 
anticipate  that  the  Legislature  would  encroach  on  the  Constitution. 
As  to 'any  argument  derived  from  the  practice  of  the  bank,  and  their 
payment  of  other  taxes — if  this  was  wrong,  acquiescence  in  the 
*  wrong  cannot  make  the  Act  of  1841  a  constitutional  exer-  ^ 
cise  of  power.  *  "*  ■ 

A  tax  under  the  Bill  of  Eights  must  be  uniform,  and  must  be  im- 
posed for  political  purposes. 

Third  Point  of  Appellant. — The  Act  of  1834  is  prospective  in  its 
provisions.  It  contains  a  grant  from  the  expiration  of  the  charter 
under  the  Act  of  1821.  It  protects  the  banks  and  recognizes  the 
Act  of  1821.  It  gives  an  equivalent  for  banks  relinquishing  the 
faith  of  the  State,  not  to  object  to  further  grant  of  banking  privi- 
leges in  Baltimore.  The  Act  of  1835,  is  a  recognition  of  the  ex- 
istence of  exemptions  under  the  Act  of  1834,  and  extends  them  to 
the  new  banks.  If  the  exemptions  of  1821  is  total,  constitutional, 
nnafiected  by  the  Act  of  1834,  then,  by  the  Act  of  1841,  imposing  a 
tax  on  the  real  and  personal  property  of  those  banks,  and  their 
citockolders,  is  the  contract  of  1821  affected?  As  regards  the  banks 
themselves,  there  can  be  no  question  about  it.  The  Act  of  1821  was 
a  contract  between  the  State  and  the  banks.  If  the  exemption  was 
total,  the  real  and  personal  property  of  the  banks  come  within  it — 
7  12  G.  s?  J. 
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upon   its  trae  construction  both  are  exempted.    If  the  exemption 
be  partial,  there  is  an  end  of  the  caase. 

What  is  a  bank  with  reference  to  the  capital  of  the  institution  t 
The  capital  stock  is  under  the  sole  control  of  the  directors.  The 
stockholders  have  no  control  there;  they  are  only  entitled  to  divi- 
dends, profits  made  by  the  capital.  Whatever  portion  of  the  capital 
a  stockholder  has  paid,  it  must  endure  to  the  end  x>f  the  charter. 
He  has  only  residuum.  The  corporation  is  a  trustee  for  the  stock- 
holders, for  each  and  for  all.  An  agent  with  power  to  contract ;  to 
bind  the  stockholders  collectively.  All  its  acts  are  those  of  an  agent, 
and  they  enure  to  the  benefit  of  every  and  each  stockholder.  The 
tax  of  1841  is  on  property.  The  capital  stock  of  a  bank  includes  all 
its  property;  each  stockholder  has  only  a  residuary  interest.  The 
exemption  then  protects  capital  stock  or  it  afibrds  no  protection  at 
all.  Tbe  Act  of  1841  taxes  such  capital.  The  Legislature  so  under- 
stood it.  Now  the  power  to  exempt  is  contested,  yet  the  Legislature 
1  Qft  claimed  that  right  in  1821.  If  it  •exists,  the  Act  of  1841  is 
***"  an  infraction  of  it,  and  to  say  that  a  tax  on  property  is  not  a 
tax  on  stock,  and  hence  no  infraction  of  the  exemption,  is  an  evasion 
unworthy  of  the  State.  It  destroys  the  whole  value  of  the  exemp- 
tion.    7  JDana,  338. 

The  intention  of  the  Legislature  as  to  the  new  banks  is  mani- 
fested in  the  Act  of  1835,  chap.  142,  the  preamble  and  first  section. 
The  ruling  principle  was  to  bring  about  equality  between  them  and 
the  elder  institutions.  It  is  said  tbe  Act  of  1821  is  repealed ;  we  say 
it  is  irrepealable.  An  executed  contract  which  cannot  be  touched. 
13  Connec,  87,  95. 

With  regard  to  non-resident  stockholders,  the  language  of  the 
thirteenth  section  of  our  Bill  of  Bights  is  as  explicit  as  words  can 
well  be.  The  person  taxed  must  be  in  the  State.  The  property  and 
person  must  both  reside  in  the  State.  That  concurrence  is  essential 
to  the  taxing  power.  The  Acts  adverted  to  by  my  opjwnents  do  not 
impose  taxes  on  non-residents.  It  does  not  appear  that  in  their 
application,  they  included  nonresidents.  In  the  Kentucky  case  the 
stock  of  non-residents  was  not  held  liable  to  tax,  and  the  policy  of 
taxing  them  in  Maryland  has  been  greatly  exaggerated.  It  would 
hardly  diminish  the  capital  of  the  State.  For  if  foreign  capitalists 
are  not  taxable,  they  would  be  induced  to  throw  in  more  funds  here, 
of  which  the  public  would  reap  advantage  in  another  form.  The 
Act  of  1841,  chap.  23,  sec.  17,  imposes  a  tax  on  non-resident  stock- 
holders, and  obliges  the  banks  to  pay  it.  This  is  making  one  man 
pay  the  debt  of  another.  Makes  the  bank  assume  the  validity  of 
the  law,  i)ay  on  the  strength  of  it,  and  take  the  chances  of  re- 
covery back.  A  regulation  which  has  no  sanction  under  our  Bill  of 
Rights. 

J,  Mason  Campbell^  for  the  Chesapeake  Bank.  After  referring  to 
the  13th  section  of  the  Maryland  Bill  of  Eights,  maintained,  that 
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onr  Gonstitation  did  not  coutemplate  taxing  the  property  or  persons 
beyond  the  State.  The  sittts  must  be  within  the  State.  Jurisdiction, 
and  the  right  to  tax,  were  co-extensive,  and  the  State  could  not  tax 
beyond  its  jurisdiction.  The  stock  of  non-residents  in  our  chartered 
banks,  hence,  conld  not  be  taxed. 

•  Next  in  point  of  fact,  a  double  tax  has  been  imposed  upon    ^  ^ 
the  banks.    All  their  real  and  personal  property  is  taxed,  and    '■^^ 
the  shares  of  the  capital  stock  are  also  taxed.    Now  with  reference 
to  the  charter  of  these  companies,  the  manner  of  their  creation  and 
organization,  a  tax  upon  their  property,  and  the  shares  of  stock  in 
them,  is  in  point  of  fact  a  double  tax.    The  dividends  of  such  in- 
stitutions are  no  tests  of  intrinsic  value.    These  depend  on  tem- 
porary circumstances.    There  may  be  no  dividends.    The  purchaser, 
to  determine  the  value  of  stock,  looks  behind  the  shares ;  he  looks  at 
that  of  which  the  shares  are  the  representation — the  property  of  the 
corporation.    He  regards  the  general  condition  and  value  of  all  the 
property,  and  from  these  deduces  value  of  shares.    He  considers 
shares  and  property  as  identical,  and  not  two  distinct  subjects  of 
property  of  diflerent  values.    They  combined  have  but  one  value. 
The  stock  is  the  representative  of  the  value  of  the  whole  property  of 
a  corporation.    Every  corporation  has  a  distinct  object,  no  matter 
what.     When  the  Legislature  creates  it,  the  capital  is  paid  in,  but  it 
is  soon  converted  into  the  objects  for  which  it  was  created.    The 
money  is  transmuted  into  the  objects  of  the  corporation.    Let  a  rail- 
road for  instance  be  wound  up — that  is  a  test.    What  is  the  sub- 
scriber's right.     Make  a  division  among  shareholders,  an<1  each 
would  get  one-twenty  thousandth  part  of  a  road.    Money  value  of 
stock  must  be  dismissed  from  onr  ideas.    4  Peter^  562. 

In  such  cases  there  is  no  new  creation  of  property ;  it  has  only 
changed  hands.  Individuals  have  surrendered  their  mono}^;  con- 
tributed it;  put  it  into  a  common  reservoir — where  is  the  property! 
There  exists  in  such  case  but  one  species  of  property!  Who  has 
the  actual  worth  f  In  this  respect  a  corporation  is  the  similar  of  a 
partnership — one  flows  from  the  law,  the  other  frgm  the  act  of  the 
party. 

The  power  to  exempt  from  taxation  is  not  expressly  granted  to  the 
legislature ;  but  the  taxing  power  is  fully  given  as  to  persons  and 
pro])erty  within  the  State;  to  exempt  them  is  but  the  repression  of 
that  anthority.  The  State  has  all  power  over  the  subject  but  what 
is  denied,  and  to  make  a  case  of  want  of  •  power  to  exempt,  . 
the  denial  of  such  power  must  be  shown  in  the  Constitution.  *^" 
New  Jersey,  Massachusetts  and  Connecticut,  all  exempt  particular 
subjects  from  taxation.  It  is  a  question  entrusted  to  legislative  dis- 
cretion.   7  Cranch^  165;  2  PicJc.  403;  7  PicJc.  110. 

The  power  to  exempt,  frequently  exercised  by  the  Legislature  of 
Massachusetts.  1779,  80;  1794,  chap.  33;  1794,  chap.  66;  1796, 
chap.  17. 
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The  Act  of  this  State,  of  1821,  chap.  191,  contains  many  exemp- 
tions from  the  taxing  power;  the  soldiers'  lands  in  Allegany,  in  their 
hands  or  in  the  hands  of  their  descendants,  were  exempted. 

Upon  the  appeal  of  the  Appeal  Tax  Court  from  the  refusal  to 
assess  certain  property  of  the  Baltimore  and  Susquehanna  Railroad 
Company.  ^^It  was  admitted,  that  the  railroad  company  had  con- 
veyed to  the  State  of  Maryland  all  its  lands  and  tenements,  capital 
stock,  estates  and  securities,  and  goods,  chattels,  property  and 
rights,  now  or  at  anytime  hereafter  to  be  acqnired;  and  the  net 
tolls  and  revenues  of  the  company,  as  an  indemnity  to  the  State 
against  the  obligations  under  which  the  State  has  come,  on  account 
of  it,  amounting  to  $2,227,151.65,  and  the  interest  payable  by  the 
State  thereon. 

'^  It  is  further  admitted,  that  at  the  time  of  the  passage  of  the  Tax 
Act  of  1841,  there  was  a  large  sum  due  by  the  company  for  such  in- 
terest paid  by  the  State  on  its  account;  that  such  sum  on  the  1st 
December,  1841,  amounted  to  ¥279,590.84." 

Upon  the  appeal  by  the  same  Court  against  the  Chesapeake  Bank, 
it  was  agreed  that  the  record  should  be  amended  by  a  statement  of 
the  manner  in  which  the  stocks  held  by  the  bank  (the  assessment  of 
which  was  refused  below,)  are  owned  by  it,  whether  as  its  property 
or  as  securities  for  moneys  loaned  by  it.  If  held  in  the  latter  ca- 
pacity, the  State  does  not  claim  to  tax  it. 

Upon  the  appeal  of  the  same  Court  against  the  Neptune  In- 
surance Company,  it  was  agreed,  that  the  stockholders  in  this 
- --  •company  have  been  individually  taxed  for  their  shares  of 
***  the  capital  stock  of  the  company,  and  that  the  stocks 
sought  in  this  case  to  be  taxed,  are  the  property  of  the  company 
absolutely. 

Upon  a  similar  appeal  against  the  American  Life  Insurance  and 
Trust  Company,  it  was  agreed,  that  the  stockholders  therein  had 
been  individually  taxed  for  their  shares  of  the  capital  stock  of  the 
company,  and  that  the  stocks  sought  in  this  case  to  be  taxed,  are 
the  property  of  the  company  absolutely. 

ISieelCy  (D.  A.  O.j)  on  behalf  of  the  State  in  those  cases  where  the 
Appeal  Tax  Court  had  refused  to  tax  stock  in  certain  corporations 
belonging  to  certain  other  corporations,  as  corporate  property.  As 
to  the  stock  owned  by  the  Susquehanna  Railroad  in  the  Citizens 
Bank  of  Baltimore,  lie  maintained  that  the  mortgage  by  the  company 
to  the  State  of  all  its  funds  did  not  alter  the  question.  The  debt  is 
due  the  State,  and  the  tax  is  beyond  the  debt.  The  property  mort- 
gaged is  not  the  State's,  she  has  only  a  lien  on  it ;  and  he  main- 
tained— 

1.  That  the  bank  stock  exempted  from  taxation  by  the  oflQcial  tax 
Court,  is  not  included  within  any  of  the  exceptions  of  the  1st  section 
of  the  Act  of  1841,  chap.  23,  and  is  liable  to  be  taxed  under  that 
Act.    The  terms,  judgments,  &c.  or  other  securities  belonging  to 


TAX  OASES.— 12  G.  &  J.  101 

any  bank  or  other  incorporated  institation,  the  capital  whereof  is 
taxed,  did  not  exempt  the  Susquehanna  Railroad  Company;  that 
oompany  was  not  one  of  the  ''  other  incorporated  institutions  "  de- 
signed to  be  exempted.    Those  words  in  this  clause  allude  to  those 
other  institutions  expressly  mentioned  in  the  first  section  of  the  Act 
oflS41,  as  incorporated  literary  or  charitable  institutions,  county 
schools,  &c.,  and  hence  a  railroad  company  was  not  within  the  ex- 
ceptiDg  clause.    The  Legislature  had  in  view  either  those  other  cor- 
porations named  in  the  law,  or  corporations  of  a  kindred  character 
with  the  banks ;  neither  does  bank  stock  come  under  the  head  of 
other  securities  in  that  connexion  ;  it  did  not  mean  to  except  bank 
stock  belonging  to  any  bank  or  other  company.    10  O,  &  J.  308. 

•2.  Upon  the  true  construction  of  the  Act  of  1827,  chap,  ^m^ 
72,  the  said  bank  stock  is  not  exempt  from  taxation.  It  was  ^^'^ 
not  invested  for  the  purposes  of  the  company.  By  the  20th  section 
of  the  charter,  the  object  of  which  was  the  construction  of  a  railroad 
irom  the  City  of  Baltimore  to  the  Eiver  Susquehanna,  it  was  de- 
clared that  ''that  the  shares  of  the  capital  stock  of  the  said  com- 
pany shall  be  deemed  and  considered  ijersonal  estate,  and  shall  be 
exempt  from  the  impositions  of  any  tax  or  burthen,  by  the  State's 
assenting  to  this  law." 

Tinder  this  clause  the  company  cannot  claim  exemption  from  tax 
except  on  their  capital  stock.  If  the  same  property  exists  in  two 
distinct  forms,  an  exemption  from  tax  in  one  form  does  not  exempt 
it  in  the  other  form.  Bank  stocks  are  not  shares  of  or  in  railroads, 
hence  it  cannot  be  exempted.  In  Wildman  vs.*  Wildman^  9  Ves,  Jr. 
177  a  distinction  was  taken  been  a  transfer  of  stock  and  payment  of 
money  to  a  married  woman.  It  survives  to  her.  The  interest  in 
stock  is  nothing  but  the  right  to  receive  the  dividends  perpetually. 
3.  The  Legislature  had  no  power  to  except  the  property  of  the  ap- 
Peflees  from  taxation. 

(/•  Ma%(m  Campbell  for  the  Susquehanna  Hailroad  Company,  in- 
sisted upon  the  converse  of  the  points  raised  by  the  State,  and  main- 
lined, that  from  the  Bill  of  Rights  in  1776  to  1841,  no  tax  laws  had 
passed  in  Maryland  without  exemptions — contemporansa  exposition 
/w<w«wie  e9i  in  lege. 

%  the  Act  of  July,  1779,  chap.  6.  An  Act  for  ^Naturalization.  Sec- 
^lon  6,  it  was  enacted,  that  no  tax  should  be  imposed  on  any  foreigner, 
^^adesmen,  artificers  and  manufacturers,  coming  into  this  State  and 
taking  the  declaration  aforesaid,  or  his  property,  for  the  term  of  four 
years  after  his  arrival. 

%  the  Act  of  March,  1780,  chap.  25.  A  supplement  to  the  Act 
for  the  assessment  of  property  within  this  State.  The  taxes  might 
.be  paid  in  money,  certificates,  or  in  cattle. 

By  the  Act  of  1788,  chap.  7.  The  Legislature  loaned  Amelung,  a 
glass  manufacturer  in  Frederick  County,  who  had  in  his  employment 
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three  handred  and  twenty  persons,  one  thousand  *  pounds^ 
****   and  granted  him  an  unmunity  from  taxes  for  six  years. 

By  the  Act  of  1792,  chap.  71.  An  Act  for  valuation  of  real  and 
personal  property  within  this  State.  Various  exceptions  were  made 
from  the  taxing  power. 

The  Act  of  November,  1793,  chap.  70,  excepts  property  belonging 
to  this  State,  or  the  United  States;  houses  for  public  worship;  bury- 
ing grounds ;  property  belonging  to  any  county,  college  or  county 
school;  crop  and  produce  of  lands  in  the  hands  of  the  cultivator; 
provisions  for  family  use ;  plantation  utensils ;  working  tools  of  mech- 
anics and  manufacturers;  wearing  apparel ;  goods,  wares,  and  mer- 
chandises :  all  home  made  manufactures  in  the  hands  of  the  makers ; 
all  stills;  all  ready  money;  all  grain  and  tobacco;  all  licensed  ves- 
sels above  twenty  tons  burthen,  Irom  valuation  and  assessment. 
And  there  are  further  exceptions  in  the  Acts  of  1797,  chap.  89 ;  1803, 
chap.  92:  1812,  chap.  193.  There  has  never  been  a  general  tax  law 
without  exemptions  of  some  sort ;  and  see  3  Bland^  253,  258,  264. 
The  fact  of  exemption  has  gone  hand  in  hand  with  the  taxing  power. 
I  refer  to  this  case  particularly,  for  to  every  one  acquainted  with  the 
thorough  manner  in  which  the  Chancellor  examines  and 'exhausts 
every  subject  he  takes  up,  it  is  unnecessary  for  me  to  say  that  he 
has  collected  all  the  laws  on  this  subject.  Treble  taxes  were  laid  on 
non-jurors.  Under  the  13th  section.  Bill  of  Eights,  the  Legislature 
has  exercised  ordinary,  extraordinary,  and  exempting  powers  of  tax- 
ation. They  have  a  right  to  discriminate  with  a  iK>litical  view.  This 
makes  an  exception.  Taxes  and  punishments  are  followed  often  by 
penalties  and  bounties.  Penalties  and  bounties  are  incidental  to  sov- 
ereignty. Eeligiou  was  to  depend  on  individual  efforts,  and  hence 
no  property  so  applied  was  exempted.  And  when  a  great  political 
object  was  to  be  achieved  through  the  railroad  company,  at  private 
expense,  another  exemption  was  granted. 

This  property  ought  not  to  be  taxed,  because  the  State  is  owner  as 
mortgagee. 

^  -  •  Constable  and  Howard,  in  reply  for  the  Appeal  Tax  Court, 

1**  cited— 12  Mass.  252 ;  11  Feters,  644,  659 ;  4  Peters,  168. 

This  case  involves  the  question,  whether  mortgagors  having  thrown 
the  legal  title  on  the  mortgagee,  can  also  cast  with  it  the  burthen  of 
taxation.  It  is  a  new  principle,  and  it  seems  to  us  an  invasion  upon 
the  law  of  mortgage,  and  the  relations  of  the  parties.  The  mort- 
gagee is  entitled  to  his  interest  without  deduction,  and  the  mort- 
gagor who  continues  to  reap  the  profits  ought  to  pay  the  taxes.  This 
Court  cannot  foreclose  the  mortgage  and  cut  of  the  mortgagor's 
rights.    6  Connec.  230;  7  Connec.  339. 

Upon  the  appeal  of  the  Appeal  Tax  Court,  as  representing  the 
State,  in  the  refusal  of  that  Court  to  tax  various  stocks  held  by  cor- 
porations, banks,  and  insurance  companies,  whose  capital  stock  had 
been  taxed — 
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SieelCj  (D.  A,  G,^)  for  the  State.  1.  The  State  does  not  claim  to 
tax  stock  held  by  the  banks  as  a  secarity  for  debts  due  them,  but 
maintained  that  all  other  stocks  held  by  them  did  not  come  within 
the  exceptions  of  the  Act  of  1841,  chap.  23,  sec.  1,  and  are  liable  to 
taxation  under  that  Act. 

2.  The  tax  in  question  is  not  a  double  tax,  and  therefore  no  viola- 
tion of  the  13th  Article  of  our  Bill  of  Eighth. 

McMahan,  for  the  Western  Bank.  This  corporation  holds  prop- 
erty as  agent  for  individual  stockholders,  and  the  State  cannot  tax 
the  principal  and  agent  at  the  same  time.  The  agent  may  pre- 
sent the  question  if  the  principal  is  taxed.  He  may  show  who 
ought  to  be  taxed,  or  that  it  has  been  laid  on  the  other  party.  If 
twice  taxed,  the  stockholder  may  raise  the  question.  Where. the 
Conrt  cannot  see  the  fact,  they  will  permit  the  corporation  to  show 
the  existence  of  a  double  tax,  and  repel  it.  Is  there  any  such  prin- 
ciple as  a  double  tax  in  the  Bill  of  Eights  ?  This  we  deny.  If  I 
sell  my  title  to  an  individual,  and  take  his  note,  and  yet  i  ^  . 
•  hold  my  property,  I  am  not  to  be  taxed  as  holder  of  the  prop-  *'*^ 
BTty,  and  also  upon  the  note.  A  double  tax  is  a  tax  falling  twice  on 
the  same  interest.  2  Kent^  331.  All  taxes  should  be  equal.  Equal 
taxes  are  demanded  by  our  Bill  of  Eights.  It  denies  the  right  to  a 
double  tax  in  all  cases.  Acting  on  the  same  property  in  any  mode  it  is 
wrong.  In  the  case  of  a  hogshead  of  tobacco  in  a  warehouse,  repre- 
sented by  a  certificate,  which  is  a  sort  of  currency,  the  evidence  of 
its  deposit,  the  tobacco  and  certificate  cannot  both  be  taxed.  The 
declaration  in  the  Bill  of  Eights,  that  every  person  ought  to  contri- 
bute according  to  his  actual  worth,  means,  must  so  contribute.  This 
is  the  organic  law;  not  a  discretionary  power,  but  a  binding  rule.  A 
tax  on  the  stock  is  a  tax  on  the  whole  property  of  the  corporation, 
and  it  is  not  to  be  re-taxed  as  capital.  The  stock  includes  all  the 
property.  The  stockholders  represent  the  whole  property  united, 
hence  the  corporation  and  shareholders  are  not  both  taxable.  The 
Legislature  by  their  exemptions  show  they  did  not  mean  to  impose  a 
double  tax.  They  did  not  tax  debts  due  the  bank,  which  might  be 
laid  on  amount  far  beyond  the  capital — that  would  include  the  credit 
also.  Hence  a  large  amount  beyond  capital  is  expressly  exempted. 
The  representative  and  the  thing  represented  cannot  both  be  taxed. 

MayeVy  for  the  ^Neptune  and  the  American  Life  Insurance  and 
Trust  Company. 

For  all  the  purposes  of  property,  a  Court  of  law  will  regard  a  cor- 
poration as  a  mere  association  of  individuals.  Where  justice  re- 
quires it,  the  Courts  will  resolve  a  corporation  into  its  individuality. 
Corporations  for  the  purposes  of  convenience,  are  authorized  to 
^ue  in  certain  forms.  In  the  creation  of  a  corporation  the  State  parts 
with  no  portion  of  her  sovereignty.  By  that  Act  her  sovereignty  is 
not  impaired;  nor  is  it  property  to  be  treated,  as  other,  than  the 
property  of  individuals.    4  Peters^  S.   C.  546,  562 ;  5   Cranch,  61 ;  7 
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Wheat  552.  Hence  a  tax  on  stock  and  corporate  property  is  a 
doable  taxation,  and  not  admissible. 

^Mg^  *  The  non-residence  of  the  stockholders  of  the  American 
^^^  Life  and  Tmst  Company  exempts  them  from  taxation.  16 
Pick.  573. 

Howard^  for  the  State,  maintained,  that  as  to  all  stock  purchased 
after  the  passage  of  the  Act  by  the  companies,  the  tax  thereby  im- 
posed conld  not  be  considered  a  doable  tax.  The  stock  had  been 
previoasly  taxed,  and  the  tax  imposed  upon  the  same  stock  in.  the 
hands  of  a  new  proprietor,'  cannot  be  treated  as  a  doable  tax. 

Geo.  M.  Oillj  apon  his  appeal — maintained  in  this  case,  the  tax  was 
levied  opon  all  his  possessions  for  State  purposes,  without  any  re- 
gard to  his  actual  worth  in  real  and  personal  property,  with  no 
deductions  for  large  sums  due  by  him  on  mortgage,  while  the  sums 
due  him  in  that  mode  were  assessed;  that  the  same  rule  being 
observed  both  in  the  county  and  city  taxes  of  Baltimore,  it  fell  upon 
him  in  fact  in  a  three-fold  ratio.  No  such  practice  was  legal  nnder 
our  Bill  of  Rights.  Standing  upon  the  Act  of  1841  alone  it  might 
be  defended,  but  under  the  13th  section  of  our  Bill  of  Bights,  every 
citizen  must  contribute  only  according  to  his  actual  worth.  Now 
actual  worth  can  only  be  ascertained  by  deducting  what  a  citizen 
owes  from  what  he  possesses.  The  words  actual  worth  are  of  the 
most  essential  import  in  this  clause,  and  give  a  peculiar  meaning — 
a  controlling  meaning  to  the  whole  clause.  Actual  worth  is  contra- 
distinguished from  imaginary  or  fictitious  worth.  It  was  a  general 
system  laid  for  the  support  of  government,  not  a  license  or  a  tem- 
porary rule,  but  a  general  tax  to  pay  debts ;  and  I  maintain,  that 
the  sums  due  on  mortgage  should  be  deducted  from  the  sums  claimed 
on  mortgage,  to  and  by  each  citizen,  otherwise  fictitious,  and  not 
actual  worth  is  taxed. 

Steele^  (B.  A.  6.,)  replied,  The  State  looks  to  the  other  ownership 
of  each  species  of  property.  Money  due  on  mortgage  is  taxed  in  the 
hands  of  the  creditor.  It  is  property  which  produces  an  annual 
profit.  The  law  does  not  tax  the  worth  of  a  citizen,  but  the  specific  . 
property  of  which  he  is  owner,  •  without  any  reference  to  his 
1^  •  liabilities.  In  this  view  the  Act  of  1841  is  no  violation  of  the 
Bill  of  Bights. 

Dulany^  for  the  Washington  College  and  Dr.  Samuel  E.  Jennings, 
maintained — 

1.  That  the  tax  imposed  upon  the  Washington  College  by  the 
assessors,  is  wholly  unauthorized  by  the  Act  of  1841,  chap.  23,  on 
the  contrary,  the  first  section  of  said  Act,  and  in  the  proviso  thereof, 
colleges  are  exempted. 

2.  The  tax  upon  the  judgment  against  the  college  property,  con- 
fessed in  favor  of  Dr.  Jennings,  was  for  the  benefit  of  the  college 
itself;  and  that  the  money  obtained  thereupon  was  applied  to  the 
erection  of  the  college,  and  that  therefore  the  tax  upon  the  said 


TAX  CASES.— 12  G.  &  J.  105 

judgment  is  virtually  a  tax  upon  the  college  itself,  which  it  will  have 
to  pay,  and  is  therefore  unauthorized  by  the  said  Act,  for  the  rea- 
sons aforesaid. 

Steele,  Howard,  and  Constable,  for  the  Appeal  Tax  Court,  main> 
tained — 

1.  That  the  Legislature  had  no  right  to  exempt  the  property  of 
Washington  College  from  taxation. 

2.  That  the  judgment  of  Dr.  Jennings  against  said  college,  is  tax- 
able QDder  the  Act  of  1341,  chap.  23 ;  he  standing  upon  the  facts 
disclosed  in  the  record  as  an  ordinary  judgment  creditor  of  the  col- 
lege, and  there  being  no  exemption  in  said  Act  given  to  creditors  of 
incorporated  literary  institutions. 

(Jpon  the  appeal  of  the  Savings  Bank  of  Baltimore,  that  bank 
filed  the  following  statement : 
To  the  Appeal  Tax  Court : 

Tbe  Savings  Bank  of  Baltimore  appeals  from  the  return  of  the 
assessors,  and  claims  to  be  exempt  from  taxation  on  the  property  in 
the  possession  and  care  of  said  bank,  on  the  ground  that  being 
merely  a  bank  of  deposit,  having  no  stockholders  or  fixed  capital,  is 
itself  free  from  liability  to  taxation  on  its  deposits,  and  consequently 
is  exempt  from  taxation  on  property  which  is  merely  lodged  with  it 
ss  collateral  security  for  its  loans,  or  held  as  investments  of  depos- 
its, sobject  to  be  •withdrawn  at  pleasure;  which  loans  and  ^m^^ 
investments  are  merely  the  representatives  of  the  deposits.    ■*® 

The  bank  also  objects  to  the  assessment  of  property  in  its  name, 
on  the  ground  that  said  property  being  temporarily  held  as  security 
for  loans,  and  not  owned  by  the  bank,  is  property  assessable  to  the 
individaals  to  which  it  belongs ;  to  which  individuals  it  is  fairly  to 
hepresnmed,  (as  the  bank  conceives,)  it  must  have  been  assessed. 

The  bank  considers  itself  as  only  bound  under  the  law  to  return  a 
list  of  foreign  stockholders,  none  of  which  it  has,  having  in  fact  no 
stockholders. 

November  30th,  1841.  J.  Cushing,  President  S.  B.  B. 

Upon  this  appeal,  McMahon,  for  the  bank  filed  the  following  points : 

The  appellant  will  contend,  that  the  decision  of  the  tax  Court 
^s^essing  the  stocks  held  by  its  securities  is  erroneous,  and  ought  to 
^  reversed, 

1-  Because,  as  the  stocks  are  held  by  the  appellant  as  securities 
for  money  lent,  the  party  pledging  the  stock  to  secure  the  loan  is» 
^ithin  the  contemplation  of  tax  Act,  the  owner  of  the  stock,  and 
hable  to  the  tax  on  it,  and  not  the  pledgee,  the  appellant,  who  is 
only  liable,  if  at  all,  on  his  loan. 

2*  That  the  appellant  being  an  institution  incorporated  solely  for 
^he  purpose  of  receiving  and  investing  deposits  made  by  individuals, 
^^d  the  securities  which  it  holds  being  mere  investments  of  such 
^^posities,  for  the  benefit  of  the  depositors,  are  liable  under  the  Act 
^  ft  tax  on  their  deposits,  (being  money  at  interest,)  and  that  there- 
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fore,  the  tax  on  the  securities  which  are  taken  to  secare  its  inrest- 
meuta  of  said  deposits,  operates  as  a  doable  tax  on  the  depositors, 
and  is  contrary  to  and  forbidden  by  the  Bill  of  Rights  of  this  State ; 
and  also  by  the  intent  and  equity,  if  not  the  letter  of  the  exceptions 
of  the  first  section  of  the  tax  Act. 

Upon  further  consideration,  however,  the  counsel  for  the  Savings 
Banks  dismissed  this  appeal,  and  the  questions  raised  were  not 
argued  or  decided. 

-  ^^  •  In  the  case  of  the  appeal  of  the  Fhiladelphia^  Wilming- 
**^  ton  and  Baltimore  Railrodd^  Company  vs.  The  Commissioners  of 
Harford  County^  the  parties  by  their  counsel  filed  the  following 
agreement  as  a  part  of  the  record  in  that  case : 

^'The  Philadelphia,  Wilmington  and  Baltimore  Eailroad  Company 
was  formed  by  an  agreement  of  union,  duly  made  and  entered  into 
between  the  following  corporations,  to  wit :  The  Baltimore  and  Port 
Deposite  Railroad  Company,  'The  Wilmington  and  Susquehanna 
Railroad  Company,'  and  The  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company  (of  Pennsylvania.)  This  agreement  of 
union  was  made  on  the  day  of  its  date,  under  the  authority  claimed 
under,  and  in  pursuance  of  the  directions  of  the  several  Acts  of 
Assembly  therein  recited;  and  was  entered  into  after  the  primary 
meetings  of  stockholders  as  required  by  said  several  Acts ;  and  was 
certified  and  recorded  as  required  by  said  several  Acts.  A  cop3'  of 
said  agreement  is  herewith  produced  as  a  part  of  this  statement, 
marked  Exhibit  A.  Copies  of  said  several  Acts  are  also  herewith 
filed  as  a  part  of  this  statement,  marked  Exhibit  B. 

^^The  Baltimore  and  Port  Deposite  Railroad  Company  was  in- 
eorporated  by  the  Act  of  183X,  chap.  288,  of  the  Oeneral  Assembly 
of  Maryland,  which  Act  and  the  several  supplements  thereto,  are 
intended  to  form  a  part  of  this  statement.  The  Wilmington  and 
Susquehanna  Railroad  Company,  (one  of  the  parties  to  said  agree- 
ment marked  A,)  was  formed  by  an  agreement  of  union,  duly  made 
and  entered  into  on  the  18th  April,  1835,  between  the  Delaware  and 
Maryland  Railroad  Company,  and  the  Wilmington  and  Susquehanna 
Railroad  Company,  (of  Delaware,)  in  virtue  and  in  strict  pursuance 
of  the  several  acts  in  said  agreement  of  union  recited ;  and  was  cer- 
tified and  recorded  as  directed  by  said  several  acts,  a  copy  of  which 
last  mentioned  agreement  of  union,  herewith  filed  as  a  part  of  this 
statement,  marked  Exhibit  C.  The  said  corporation,  the  Delaware 
and  Maryland  Railroad  Company,  was  incorporated  by  the  Act  of 
1831,  chap.  290,  of  the  General  Assembly  of  Maryland,  which  Act 
and  the  several  supplements  •  thereto,  are  intended  to  form  a 
*^''  part  of  this  statement.  The  Wilmington  and  Susquehanna 
Railroad  Company  (of  Delaware,)  was  incorporated  by  an  Act  of  the 
General  Assembly  of  the  State  of  Delaware,  passed  on  the  18th  day 
of  January,  1832,  which  Act  and  the  several  supplements  thereto, 
are  intended  to  form  a  part  of  this  statement,  copies  of  which  are 
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herewith  filed,  marked  Exhibit  D.  The  Philadelphia,  WilmingtoD 
and  Baltimore  Eailroad  Company  (of  Peunsylvania,)  was  originally 
chartered  by  an  Act  of  the  General  Assembly  of  the  Commonwealth 
of  Pennsylvania,  approved  on  the  2nd  day  of  April,  1831,  by  the 
name  of  'The  Philadelphia  and  Delaware  County  Railroad  Com- 
pany,' which,  by  a  supplement  to  said  Act,  passed  the  14th  day  of 
March,  1836,  was  changed  to  the  corporate  name  of  ^The  Phila- 
delphia, Wilmington  and  Baltimore  Bailroad  Company,'  which  said 
Acts,  and  the  Acts  supplementary  thereto,  are  intended  to  form  a 
part  of  the  statement,  copies  whereof  are  herewith  filed,  marked 
Exhibit  E. 

^'The  map,  herewith  filed,  marked  Exhibit  F,  is  a  correct  and  com- 
plete profile  of  the  railroad  of  the  Philadelphia,  Wilmington  and 
Baltimore  liailroad  Company,  in  its  whole  extent,  and  is  intended  to 
form  a  part  of  this  statement.  That  portion  of  said  railroad  which 
lies  west  of  the  Susquehanna  River,  that  is  to  say,  between  the  City 
of  Baltimore  and  the  Biver  Susquehanna,  lying  partly  in  Baltimore 
County  and  partly  in  Harford  County,  was  made  and  constructed, 
{prior  to  the  agreement  of  union,  of  which  Exhibit  A  is  a  copy,)  was 
owDed  in  severalty,  by  Baltimore  and  Port  Deposite  Bailroad  Com- 
pany. That  portion  of  said  railroad  which  lies  east  of  the  Susque- 
hanna, and  between  that  river  and  the  divisional  line  between  the 
State  of  Delaware  and  the  Commonwealth  of  Pennsylvania,  was. 
made  by  the  Wilmington  and  Susquehanna  Bailroad  Company,  and 
(prior  to  the  said  agreement  of  union,  of  which  said  Exhibit  A  is  a 
copy,)  was  owned  in  severalty  by  said  last  mentioned  company.  Pre- 
vious to  the  consolidation  of  the  Delaware  and  Maryland  Bailroad  Com- 
pany and  the  Wilmington  and  Susquehanna  Bailroad  Company,  (of 
Delaware,)  into  one  company,  the  line  of  the  road  which  the  said 
•corporation,  *The  Delaware  and  Maryland  Bailroad  Com- 
pany '  was  authorized  to  make,  was  that  part  of  said  road  *^* 
which  lay  east  of  the  Susquehanna,  and  between  that  river  and  the 
divisional  line  between  the  States  of  Maryland  and  Delaware ;  and 
that  part  of  said  road  which  the  said  cori>oration,  *  The  Wilmington 
and  Susquehanna  Bailroad  Company  (of  Delaware,)'  was  authorized 
to  make,  is  that  part  of  said  road  which  lies  between  the  divisional 
lines  of  the  States  of  Maryland  and  Delaware,  and  the  Common- 
wealth of  Pennsylvania.  Each  of  said  last  mentioned  corporations, 
prior  to  their  consolidation,  had  commenced  the  location  and  con- 
strnction  of  their  said  several  parts ;  but  at  the  time  of  the  union 
nnder  the  agreement,  of  which  Exhibit  C  is  a  copy,  neither  part  was 
completed;  but  the  whole  was  completed  by  the  Wilmington  and 
Susquehanna  Bailroad  Company,  alter  the  agreement  of  union,  of 
which  said  Exhibit  C  is  a  copy.  The  river  Susquehanna  is  passed 
over  by  the  use  of  a  steamboat  belonging  to  the  appellant,  and  used 
^y  the  appellant  for  the  sole  and  exclusive  purpose  of  transporting 
persons  and  property  across  said  river  from  shore  to  shore,  from 
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the  termiDas  of  the  railroad  track,  on  the  other  shore — said  steam- 
boat is  specially  constmcted  for  its  use  in  coDDection  with  said  rail- 
road, and  has  rails  laid  on  its  upper  deck,  which  are  so  constructed 
that  the  said  rails  are  placed  in  juxtaposition  with  the  railroad  track 
of  the  railroad ;  when  the  boat  is  in  place  for  use  in  connection  with 
the  terminus  of  the  road  on  either  shore,  on  that,  cars  are  received 
upon  the  said  deck  of  said  steamboat  from  the  railroad  track  on  one 
shore,  and  passed  over  the  river  by  th^  said  steamboat — and  on  to 
the  railroad  track  on  the  other  shore  from  off  said  boat,  as  the  means 
of  passing  cars,  &c.,  across  the  river;  and  prior  to  the  agreement  of 
union,  of  which  Exhibit  A  is  a  copy,  was  owned  jointly,  but  in  un- 
equal parts,  by  the  Baltimore  and  Port  Deposite  Railroad  Company, 
and  the  Wilmington  and  Susquehanna  Bailroad  Company,  and  was 
managed  and  kept  in  repair  at  the  joint  expense,  in  the  proportion 
of  their  respective  interest  therein,  by  the  said  last  mentioned  two 
companies.  The  said  steamboat  beforehand  since  the  said 
lo^  agreement  of  union,  of  which  Exhibit  A  is  a  copy,  usually 
remained,  and  still  usually  remains,  in  a  dock  constructed  in  the 
Susquehanna  Eiver,  by  protecting  piers  projecting  from  the  Harford 
shore,  when  not  actually  in  use ;  which  dock  is  within  the  limits  of 
Harford  County.  That  part  of  said  road  which  lies  east  of  the 
divisional  line  between  the  State  of  Delaware,  and  thence  extending 
.  to  the  City  of  Philadelphia,  was,  prior  to  the  said  agreement  of 
union,  of  which  Exhibit  A  is  a  copy,  constructed  and  owned  in 
severalty  by  the  said  corporation,  called.  The  Philadelphia,  Wilming- 
ton and  Susquehanna  Bailroad  Company,  (of  Pennsylvania.)  The 
principal  office  of  the  appellant,  ever  since  the  agreeihent  of  union, 
(of  which  Exhibit  A  is  a  copy,)  for  the  transaction  of  the  business  of 
said  company,  has  been  established  and  held  in  the  City  of  Phila- 
delphia, at  the  eastern  terminus  of  said  railroad.  The  stated  meet- 
ings  of  the  board  of  directors,  by  the  terms  of  said  agreement  of 
union,  are  to  be  held  alternately  at  Wilmington  and  Philadelphia. 
There  are  offices  at  Philadelphia,  Wilmington  and  Baltimore,  at  any 
one  of  which  transfers  of  stock  may  be  made.  The  stated  meetings 
of  the  stockholders  are  to  be  held  in  the  City  of  Wilmington.  Prior 
to  said  agreement  of  union,  the  principal  office  of  the  Baltimore  and 
Port  Deposite  Bailroad  Company  was  held  in  the  City  of  Baltimore. 
All  the  corporate  funds  and  capital  stock  of  said  appellant  have  been 
expended  and  consumed  in  the  location  and  construction  of  said  road, 
and  in  the  construction  of  such  works  and  improvements  as  were 
necessary  and  expedient  to  the  proper  completion  and  use  of  said 
road,  and  in  the  pnrchai^e  of  cars  and  machinery  of  transportation, 
&c.,  necessary  and  indis{)ensable  to  the  completion  and  use  of 
said  road;  and  that  the  said  company  has  not,  at  any  time,  since 
the  said  agreement  of  union,  owned  or  held,  and  does  not  now 
own  or  hold  any  estate,  real,  personal  or  mixed,  other  than  what 
forms    a    part  of,  or  necessarily  appertains   to,  the  construction 
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and  completion  of  said  road,  and  its  works  and  improTements, 
and  in  the  purchase  of  cars  and  machinery  of  transportation, 
&e.,  necessary  and  indispensable  to  its  use;  and  that  over  and 
*  beyond  its  actual  capital,  it  was  found  necessary  to  raise  ^  |»  q 
bvloan  a  large  additional  amount  lor  the  purpose  aforesaid,  *^«' 
and  which  amount  has  been  so  applied.  The  appellant  has  been  as- 
sessed nnder  the  said  Act  by  the  assessors  of  Harford  County,  whose 
assessment  was  confirmed,  on  appeal,  by  the  Commissioners  of  Har- 
ford Connty,  with  the  sum  of  9127,000^  as  shewn  by  the  valuation 
filed  in  this  case.  The  several  parcels  or  tracts  of  land,  valued  as 
200  acres,  at  $10  per  acre,  as  held  and  occupied  by  said  company 
from  the  Gunpowder  Falls  to  the  Susquehanna  River,  lie  within  the 
limits  of  Harford  County,  and  consists  of  the  land  held  and  occupied 
by  the  said  company,  portions  of  which  were  acquired  under  condem- 
nations for  the  use  of  said  company  under  the  provisions  of  the  said 
Act  of  1831,  chap.  233,  and  other  portions  of  which  were  acquired  by 
agreement  with  the  owner  for  the  bed,  water  stations,  depots,  and 
ticket  offices  of  said  company.  The  title  acquired  in  each  case  of 
agreement  with  the  owner  being  consummated  by  deed  of  bargain 
and  sale  to  the  president  and  directors  of  said  company  and  their 
successors,  in  the  ordinary  terms  of  a  conveyance  in  fee.  The  houses 
and  other  improvements  on  the  road  and  at  Havre  de  Grace,  are  the 
depots,  ticket  offices,  and  water  stations,  of  said  company,  within 
the  limits  of  Harford  County.  The  railroad  track  iron,  within  the 
limits  of  Harford  County,  valued  at  $95,000,  consists  of  the  rails  actu- 
ally laid  down  and  in  use  as  the  track  of  said  railroad,  within  the 
limit  aforesaid.  And  the  steam  ferry  boat  at  Havre  de  Grace  is 
valued  at  $15,000,  is  the  steamboat  hereinbefore  mentioned,  used  as 
aforesaid,  for  the  sole  and  exclusive  purpose  of  transportiug  persons 
and  property  across  the  river  Susquehanna,  from  the  terminus  of  the 
railroad  track  on  one  shore,  to  the  termiuus  of  the  railroad  track  on 
the  other  shore,  in  the  manner  hereinbefore  mentioned,  said  steam- 
boat is,  and  continually  since  its  use  as  aforesaid,  has  been  duly  en- 
rolled and  licensed  at  the  Custom  House  in  Baltimore,  according  to 
the  Act  of  Congress.  The  capital  stock  of  the  appellant,  under  the 
agreement,  is  divided  into  45,000  shares  of  $50  each ;  and  which 
stock  is  held  by  various  persons,  many  of  whom  *  reside  in 
the  State  of  Maryland,  and  others  of  whom,  and  a  large  ma-  *^^ 
jority  of  whom  reside  in  other  States,  and  in  Europe,  and  was  so  held 
at  the  time  of  said  union.  The  stockholders  residing  in  the  City  of 
Baltimore  in  Maryland  had  actually  been  assessed  to  the  extent  of 
the  stock  by  them  respectively  held,  no  objection  being  taken  to  said 
assessmeot,  nor  any  appeal  prosecuted  therefrom,  no  assessment  has 
been  made  on  the  stock  of  any  of  the  stockholders  residing  in  Har- 
ford County  or  Cecil  County,  if  any  reside  there,  nor  on  the  stock  of 
said  Don-resident  stockholders. 
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Otho  Scott  and  W.  Schley ,  for  the  P.  B.  and  W.  Bailroad  Company. 
The  appellants,  in  support  of  the  appeal  in  this  case,  and  to  shew 
that  it,  in  its  corporate  capacity,  is  not  liable  to  be  assessed  in  re- 
spect of  said  land  and  other  property,  or,  if  liable  to  be  assessed  at 
all,  not  to  the  extent,  or  on  the  principles  on  which  said  assessment 
was  made,  intends  to  rely  upon  the  following  points — 

1.  That  by  the  Act  of  March  Session,  1841,  chap.  23,  no  property 
of  any  description  was  intended  to  be  burthened,  directly  or  indi- 
rectly, with  the  imposition  of  a  double  tax. 

2.  That  by  the  same  Act,  the  capital  stock  of  the  appellant,  (if  not 
exempt  from  taxation,)  is  made  liable  to  the  tax  thereby  laid,  and  is 
to  be  valued  and  assessed  in  the  names  of  the  respective  stockhol- 
ders, and  as  the  individual  property  of  said  stockholders ;  which  stock 
fully  and  effectually  represents  the  railroad  of  the  appellant,  and  all 
necessary  works  therewith  connected  and  indispensable  to  its  use ; 
and  so  represents  the  said  land  and  other  property  assessed  by  the 
said  assessors  to  this  appellant,  in  its  corporate  capacity;  so  that  if 
said  assessment  be  not  corrected,  the  said  property  will,  in  effect,  be 
subjected  to  a  double  tax,  contrary  to  the  intention  of  said  Act,  and 
against  the  principles  of  the  Bill  of  Eights. 

3.  That  the  said  railroad  and  it«  necessary  works  therewith  con- 
nected and  indispensable  to  its  use,  are  vested  in  the  appellant,  in 

its  corporate  capacity,  in  trust,  for  public  use  and  •  subject  to 
^  ^^  the  right  of  the  public  to  use  the  same,  in  the  manner  and  on 
the  terms  prescribed  by  law,  so  that  the  appellant,  in  its  corporate 
capacity,  has  no  beneficial  ownership  in  said  road,  as  real  pro|)erty 
cor|K)real,  and  is  not  liable  to  the  payment  of  any  tax  assessed  there- 
on, as  real  property  corporeal ;  and  therefore  is  not  liable  to  the 
assessment  made  in  its  name  by  the  said  assessors. 

4.  That  the  appellant  has  no  beneficial  right  of  property  in  said 
railroad  and  its  necessary  works  therewith  connected  and  indispen- 
sable to  its  use,  except  the  right  to  demand  and  receive  the  tolls 
thereby  allowed,  for  the  transportation  of  passengers  and  property 
over  and  along  the  same;  so  that  if  the  said  appellant,  in  its  corpo- 
rate capacity,  is  liable  to  be  assessed  at  all  in  respect  of  its  property 
in  said  road,  it  ought  to  be  assessed  not  with  the  value  of  the  corpus 
of  said  road,  or  any  part  of  said  corpus^  but  in  respect  of  the  value  of 
its  franchise,  or  incorporeal  right  to  demand  and  receive  tolls  as  afore- 
said. 

5.  That  the  appellant,  if  taxable  at  all,  is  taxable  only,  under  the 
provisions  of  said  Act,  in  the  City  of  Baltimore ;  inasmuch  as  its 
principal  office  is  there  established,  and  the  western  terminus  of  its 
road  is  in  that  city  also. 

6.  That  the  assessment  was  made  upon  an  erroneous  principle,  in 
this,  to  wit:  that  whereas, said  land,  houses  and  other  improvements, 
and  railroad  track  iron,  are  permanently  united  and  co-exist,  as  a 
railroad  with  necessary  works  indispensable  to  its  use ;  yet  the  said 
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aflsessoTs,  for  the  purposes  of  valaatiou  and  assessment,  have  sepa- 
rated the  said  railroad  and  works  into  parts,  and  have  valued  the 
original  constituent  materials  of  said  railroad  in  severalty ;  which  is 
calcolated  to  work  partial  injustice  in  its  results,  and  is  contrary  to 
the  provisions  of  said  Act. 

7.  That  the  said  appellant,  in  its  corporate  capacity,  if  liable  to  any 
assessment  in  respect  of  its  permanent  and  fixed  works  within  this 
State,  is  only  liable  to  be  assessed  in  respect  thereof,  at  the  value  of 
the  land  thereby  occupied,  qua  land  ;  and  wholly  independent  of  the 
valae  of  said  permanent  and  fixed  works  accruing  from  such  improve- 
ment of  said  land. 

•  8.  That  upon  the  true  construction  of  said  Act  of  1841, 
chap.  23,  the  appellant,  in  its  corporate  capacity,  is  not  made  *^" 
liable  to  any  tax  or  assessment  in  respect  of  its  railroad  and  neces- 
sary works  therewith  connected,  and  indispensable  to  its  use  as  a 
railroad,  either  as  supposed  owner  of  the  corpus  of  said  railroad  and 
its  works,  or  as  owner  of  the  franchise  to  demand  and  receive  tolls, 
or  in  respect  of  its  fixed  and  permanent  works,  in  their  improved 
condition ;  or  in  respect  of  the  land  occupied  by  said  railroad  and  it« 
works,  at  its  rate  of  value  qua  land ;  or  in  any  manner,  or  to  any  ex 
tent. 

9.  That  upon  the  state  of  facts  in  this  case,  the  said  steamboat  is 
not  subject  to  assessment  by  the  assessor  of  Harlbrd  County;  and 
that  the  said  assessment  in  this  respect  is  erroneous,  and  unwar- 
ranted by  law. 

They  cited  13  Serg.  cfe  Low,  334 ;  2  Barn  &  Aid.  501,  571,  646 ;  4 
Paige,  386. 

Steele,  (D.  A.  O.,)  Howard,  and  Conntahle^  for  the  Commissioners  of 
Harford  County,  maintained — 

1.  That  the  exemption  from  taxation  of  the  shares  of  the  company 
incorporated  by  the  Act  of  1831,  chap.  296,  is  void,  as  beinp:  against 
the  Declaration  of  Eights  and  the  Constitution  of  the  State  of  Mary- 
.land,  whether  such  exemption  be  claimed  by  the  company  incorpo- 
rated by  that  Act,  or  any  other  company  formed  by  an  union  or 
jnnction  with  it. 

2.  That  such  exemption,  if  good,  was  not  by  any  subsequent  Act 
of  Assembly  transferred  to  or  vested  in  the  appellant. 

3.  That  if  such  exemption  be  not  void,  yet  the  reservation  to  the 
State  of  the  power  to  tax  the  permanent  and  fixed  works  of  the  com- 
pany, which  are  within  the  limits  of  Maryland,  justifies  and  sanc- 
tions the  imposition  of  the  tax  which  is  the  subject  of  the  present 
appeal. 

By  the  Coubt  : — 

Ordered  and  adjudged,  that  the  appeals  of  the  resident  and  non- 
resident stockholders  of  the  Union  Bank  of  Maryland,  {ante  121,)  be 


112  BYRNE  V8.  McPHEKSON.— 12  G.  &  J. 

affirmed,  except  as  to  certain  incorporated  literary  and  charitable  in- 
stitutions, and  the  Union  Bank,  which  were  reversed. 

^  *  That  the  appeals  taken  in  the  name  of  the  Appeal  Tax 
'■^'  Gonrt,  {ante  121, 122,)  and  from  the  refusal  of  that  Court  to 
assess  certain  stocks  held  by  the  Baltimore  Insurance  Company,  and 
other  insurance  companies  and  banks  in  the  corporations  there  enn- 
merated,  and  by  the  Baltimore  and  Susquehanna  Bailroad  Company 
in  the  Chesapeake  Bank,  be  affirmed. 

That  the  appeal  of  Geo.  M.  Gill,  (ante  122,)  be  affirmed. 

That  the  appeal  of  Charles  F.  Mayer,  {ante  122,)  be  affirmed. 

That  the  appeal  of  Washington  College,  {ante  123,)  be  reversed. 

That  the  appeal  of  Dr.  Samuel  K.  Jennings,  (ant^  123,)  be  affirmed. 

That  the  api>eals  of  Daniel  Atler,  and  various  other  stockholders 
of  the  American  Life  Insurance  and  Trust  Company,  be  affirmed. 

That  the  appeal  of  the  Philadelphia,  Wilmington  and  Baltimore 
Bailroad  Company,  {ante  123,)  be  affirmed. 

That  the  appeals  of  the  resident  and  nonresident  stockholders  of 
the  Farmers  and  Merchants  Bank,  and  the' other  banks  enumerated, 
{ante  123, 124,)  be  affirmed. 

Dorset,  J.,  dissented  from  the  judgment  of  this  Court,  affirming 
the  appeals  taken  in  the  name  of  the  Appeal  Tax  Court,  {ante  121, 
128,)  in  all  cases  in  which  that  Court  had  refused  to  assess  the 
stock  held  by  the  insurance  companies  and  banks,  either  in  their 
own,  or  other  corporations. 


Dbnnis  O.  Byene  v8.  John  McPheeson,  Administrator  of  John 
Bbien,  Surviving  Obligee  of  John  McPheeson. — December 
Term,  1841. 

Upon  a  judgment  in  favor  of  A.  and  B.  the  counsel  of  the  suryiving  plain- 
tiff ^.  ordered  the  clerk  of  the  County  Court  to  issue  a  scire  facias, 
directing  it  in  writing  in  the  name  of  the  survivor.  The  writ  in  fact 
was  issued  in  the  name  of  both  the  original  plaintiffs.  Upon  motion  of 
the  administrator  of  the  survivor,  who  had  become  a  party  since  the 
writ  was  sued  forth,  the  Court  ordered  a  duplicate  of  the  original  scire 
facias  which  had  been  lost,  to  be  made  out  and  filed,  and  then  ordered 
an  amendment  of  the  writ,  so  as  to  conform  to  the  plaintiffs^  original 
instructions.    Affirmed  upon  appeal,  (a) 

•  Appeal  from  Washington  County  Court.  This  was  a^oire 
1^®  facias  sued  out  on  the  2nd  December,  1833,  reciting  a  judg- 
ment of  November  Term,  1832,  recovered  by  John  McPherson  and 

(a)  Approved  in  State  vs.  Logan,  38  Md.  9.    See  Prather  vt.  Monro,  11  Q. 
&  J.  179. 
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John  Brien,  against  the  appellant,  for  as  well  the  sam  of  9142.1M 
debt,  as  the  sum  of  92,000  damages,  &c.,  suggesting  the  death  of 
John  McPherson,  and  that  execution  in  favor  of  John  Brien,  as  sur- 
viving  obligee  of  John  McPherson,  remains  if,  &c.,  returnable  on  the 
4th  Monday  of  March,  1834.  This  writ  was  returned,  made  known, 
and  the  appellant  appeared.  At  November  Term,  the  death  of  John 
Brien  was  suggested,  and  the  cause  continued  to  make  proper  par- 
ties, and  so  the  cause  was  continued  from  term  to  term,  until  Novem- 
ber Term,  1838,  when  John  W.  McPherson,  administrator  of  John 
Brien,  appeared  to  prosecute  said  writ,  and  filed  in  the  County 
Coart  the  following  statement  and  affidavit: 

'*In  this  case  I  distinctly  recollect  going  into  the  clerk's  office,  at 
the  request  of,  and  in  company  with,  John  Brien,  Senior,  and  search- 
ing for  and  finding  the  original  judgment  and  the  proceedings 
thereon,  of  John  McPherson  and  John  Brien  against  Dennis  O. 
Byrne,  a  short  copy  of  which  judgment  is  herewith  exhibited.  CJpon 
which  judgment  be  directed  me  to  cause  to  be  issued  a  scire  facias 
to  revive  it,  as  John  McPherson  was  then  dead.  I  accordingly 
directed  it,  and  taking  the  docket  to  the  clerk,  I  directed  him  to 
enter  on  his  new  docket,  and  stood  by  and  saw  him  do  it,  or  did  it 
myself,  a  scire  facias^  in  the  name  of  John  Brien,  the  surviving  part- 
ner, John  McPherson  being  dead,  and  directed  him  to  issue  the  writ. 
The  clerk,  or  one  of  his  deputies,  had  issued  the  writ  in  the  name  of 
both  John  Brien  and  John  McPherson,  as  though  they  were  both 
alive.  I  afterwards  moved  to  amend  the  writ,  and  it  has  been  con- 
tinued under  that  motion  ever  since.  I  further  state  that  the 
sole  object  I  had  in  view  at  that  time  was  to  cause  to  be  issued  a 
proper  writ  of  scire  faci(Mj  in  the  name  of  John  Brien,  as  survivor  of 
John  McPherson,  deceased,  to  revive  the  judgment  for.  the  use  of 
Baid  John  Brien,  and  his  son  John  McPherson  Brien,  but  in  the 
execution  of  that  object  •  I  think  I  directed  the  docket  entry  - 
to  be  made  precisely  as  it  was  made  on  the  rough  original.        m.ov 

Joseph  I.  Mebbigk." 

'*  William  Smith,  one  of  the  clerks  in  the  office  of  the  clerk  for 
Washington  County  Court,  being  duly  sworn  here  in  open  Court, 
deposeth  and  saith,  that  the  scire  fada^  numbered  15,  on  the  appear- 
ance docket  of  March  Court,  1834,  was  docketed  by  Joseph  I.  Mer- 
rick, Esq.,  an  attorney  of  said  Court,  in  his  own  proper  hand- writing, 
as  follows : 

^  John  Brien^  surviving  partner  of  John  McPherson^  use  of  John  Brien 
and  John  McFherson  Brien  vs.  Dennis  0.  Byrne. 

Sdre  fadas  to  revive  judgment,  and  the  following  letters  and 
figures  in  the  hand-writing  of  O.  H.  Williams,  clerk  of  said  Court, 
▼12:  D.  $742.37,  $2,000  Damages,  Costs  $9.59.  No.  275,  N.  C. 
1822. 

^  That  in  pursuance  of  said  entry  there  was  issued  a  scire  facias. 
And  upon  the  docket  jt  further  appears  that  said  scire  facias  was 
8  12  a.  &  J. 
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retamed  by  William  H.  Fitzhugh,  the  then  sheriff,  ^  made  known,'^ 
at  March  Court,  1834,  and  filed  among  the  records  of  said  Court ; 
that  he  has,  at  several  times,  ^ade  diligent  search  for  said  scire 
/{tcias  amoDg  the  papers  of  the  oflBce  of  the  clerk  for  the  county,  and 
has  been  unable  to  find  them ;  that  from  the  best  of  his  recollection, 
the  last  he  knew  of  said  papers  was,  that  they  were  in  the  posses- 
sion of  the  said.  Joseph  I.  Merrick,  since  which  time  he  has  not  seen, 
or  been  able  to  trace  said  papers  further." 

In  Washington  County  Court,  November  Term,  1838.  On  the 
aforegoing  statement  of  facts,  it  is,  on  motion  of  the  plaintiff  by  his 
counsel,  ruled  by  the  Court,  that  the  clerk  of  this  Court  make  out 
and  file  in  this  case  as  a  part  of  the  proceedings  thereof,  a  scire 
fdcias  on  the  original  judgment  of  this  Court,  rendered  at  the  Novem- 
ber Term,  1822,  in  favor  of  John  McPherson  and  John  Brien  against 
Dennis  O.  Byrde,  for  9742.37  debt,  and  92,000  damages  and  costs ; 
the  said  scire  facias  to  be  in  the  name  of  the  said  John  Brien  and 
John  McPherson,  dated  on  the  2nd  day  of  December,  1833,  with 
the  return  of  •  the  sheriff  of  '*  made  known,"  regularly  en- 
'■^^  dorsed  thereon,  in  due  form  of  such  return;  and  that  the 
said  scire  facias  and  return  be  filed,  nunc  pro  tunc,  or  as  if  the  proper 
and  respective  dates  at  which  said  scire  facias  was  issued,  and  said 
return  of  the  sheriff  was  made,  and  that  the  said  cause  be  considered  as 
now  standing  in  the  same  condition,  and  proceed  in  the  same  manner, 
as  if  said  original  scire  facias  and  return  thereto  had  not  been  lost 
or  mislaid,  unless  cause  to  the  contrary  be  shewn  by  the  defendant 
by  ten  o'clock  on  Monday  morning  next. 

And  on  the  foregoing  statement  of  facts,  and  on  further  motion  of 
the  plaintiff  by  his  counsel,  it  is  further  ordered  by  the  Court,  that 
the  clerk  of  this  Court,  after  he  has  made  out  and  filed  the  scire 
faci€iSj  and  sheriff's  return  thereto  as  aforesaid,  amend  the  same  so 
as  to  make  it  a  scire  facias  in  the  name  of  John  Brien,  as  surviving 
obligee  of  John  McPherson,  deceased,  on  the  original  judgment  of 
this  Court,  rendered  November  Term,  1822,  in  favor  of  John  McPher- 
son and  John  Brien  against  Dennis  O.  Byrne,  for  9742.37  debt,  and 
92,000  damages  and  costs,  unless  cause  to  the  contrary  be  shewn  by 
the  defendant  by  ten  o'clock  on  Monday  morning  next. 

These  rules  were  afterwards  made  absolute.  Thereupon  further 
proceedings  in  the  premises  were  continued,  and  the  rule  aforesaid 
enlarged,  by  regular  continuances  from  term  to  term  of  the  said 
Court,  from  the  said  third  Monday  of  November,  1838,  until  the 
fourth  day  of  December,  1840. 

Whereupon  it  is  ordered  by  the  Court  here,  that  the  clerk  of  this 
Court  make  out  and  file  in  thijs  case,  as  a  part  of  the  proceedings 
thereof,  a  scire  facias  on  the  original  judgment  of  this  Court,  ren- 
dered at  the  November  Term,  1832,  in  favor  of  John  McPherson  and 
John  Brien,  against  Dennis  O.  Byrne,  for  9742.37  debt,  and  92,000 
damages ^and  costs ;  the  said  scire  faunas  to  be  in  the  name  of  the 
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said  John  Brien  and  John  MoPberson,  dated  on  the  second  day  of 
December,  1833,  with  the  return  of  the  aheriff  of  <<  made  known," 
regnlarly  endorsed  thereon  in  due  form  of  such  return. 

•  Which  said  scire  facias  is  in  the  words  and  figures  follow-  -  ^- 
ingtowit:  *** 

'^  Washington  County,  to  wit :  The  State  of  Maryland  to  the  sher- 
iff of  Washington  County,  greeting :  Whereas,  at,"  &c. 

It  was  also  agreed,  that  this  case  shall  be  considered  in  the  Court 
of  Appeals,  in  the  same  manner  as  if  a  bill  of  exceptions  had  been 
taken  to  the  direction  of  the  Court  to  the  clerk,  to  supply  the  lost 
9ciref€unas^  and  a  separate  bill  of  exceptions  had  been  taken  to  the 
amendment  allowed  by  the  Court  to  the  writ  so  supplied. 

The  County  Court  [Shriyeb  and  T.  Buchanan,  A.  J.,]  then 
ordered  skfiat^  according  to  the  tenor  of  the  amended  scire  faeiasj  and 
the  defendant  appealed. 

The  cause  was  submitted  upon  written  arguments  to  Buohanan, 
C.  J.,  Stephen,  Abgheb,  Chambebs  and  Spenoe,  JJ. 

iVfce,  for  the  appellant,  cited,  2  Tidd?s  Pr.  753 ;  Tidd^  1%1 ;  Step,  on 
PL  105, 106 ;  Step,  on  PI.  106.  The  Acts  of  1785,  chap.  80,  sec.  4, 
and  of  1809,  chap.  153,  sec.  1 ;  Stoddert  vs.  Ketcmany  7  H.  dk  J.  256, 
257;  Olenn,  Trustee  of  Fahnestock  vs.  Karthaus,  \  Q.  iSb  J.  381 ;  Tidd^s 
iV.  1176;  1  SaVk.  52;  1  Str.  401;  2  Str.  892, 1165;  Barnes^  Notes,  26, 
27, 114, 115 ;  Stat.  8  Hen.  6,  chap.  12 ;  2  Archh.  Civ.  \Pt.  277 ;  Buxom 
vs.  HasikinSj  6  Mod.  263;  Williams  vs.  Haskins^  6  Mod.  310;  Vavaser 
vs.  Baik,  1  SaUc.  52 ;  1  Chit.  PI.  8, 11. 

P'  A,  Schley,  for  the  appellee.  In  this  case  a  judgment  was 
rendered  in  Washington  County  Court  at  the  November  Term, 
1822,  in  favor  of  John  McPherson  and  John  Brien  against  .Den- 
nis 0.  Byrne,  on  a  single  bill,  for  9742.37  debt,  and  92,000  dam- 
i^ges  and  costs.  John  McPherson  having  died,  John  Brien,  as 
the  surviving  obligee,  required  Mr.  Merrick,  as  his  counsel, 
to  have  the  judgment  revived  by  scire  facias  in  his  name,  and 
went  with  his  counsel  to  the  clerk's  office  for  that  purpose.  The 
coansel  searched  for  and  found  the  original  judgment,  and  directed 
the  clerk  to  issue  a  scire  facias  on  that  judgment,  for  the  purpose  of 
reviving  it,  as  John  McPherson  was  dead.  The  counsel  then  entered 
on  the  rough  original  docket,  the  titling  of  the  case.  After  doing 
this,  the  clerk  added  to  the  titling  a  reference  to  the  amount  of  the 
judgment,  to  wit :  "  D.  $742.37,  and  $2,000  damages,  costs  $9.59." 
As  also  the  number  of  the  case  on  the  docket,  and  the  term  of  the 
Coart  at  which  the  judgment  was  rendered.  Thus — "IS^o.  275,  IS. 
0. 1822."  The  instructions  being  thus  given,  and  the  necessary 
memoranda  thus  made  by  the  clerk  to  guide  him  in  the  issue  of  the 
writ,  the  clerk,  or  one  of  his  deputies  proceeded  to  issue  the  same. 
In  doing  this,  an  error  was  committed  by  issuing  in  the  names  of 
both  the  plaintiffs  in  the  original  judgment,  instead  of  issuing  in  the 
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name  of  John  Brien,  as  the  snrvivor.  When  the  attorney,  at  the 
trial  Court,  discovered  this  error,  he  moved  to  amend  the  writ,  so  as 
to  make  it  in  the  name  of  John  Brien,  as  the  sarvivor.  After  the 
case  had  been  continued  for  some  time,  the  original  scire  facias  with 
the  sheriflPs  return  thereon,  were  lost  or  mislaid,  and  the  case  was 
then  continued  for  a  considerable  time  under  the  expectation  that 
the  lost  papers  would  be  found.  In  the  meantime  John  Brien  died, 
and  John  McPherson,  Junior,  having  taken  out  letters  of  administra- 
tion on  his  estate,  Brien's  death  was  suggested,  and  his  administra- 
tor  appeared  to  the  suit,  and  *  then  laid  the  defendant  under 
*Oc>  a^  j.y|^  ^Q  shew  cause  why  the  lost  papers  should  not  be  sup- 
plied by  exact  copies,  to  stand  in  the  place  and  stead  of,  and  as  the 
originals ;  as  also  to  shew  cause  why,  when  the  originals  were  thus 
supplied,  the  writ  of  scire  facim  should  not  be  so  amended  as  to 
make  it  conformable  to,  and  a  proper  writ  on  the  original  judgment 
for  the  purpose  of  reviving  it  in  the  name  of  John  Brien  as  surviv- 
ing obligee  of  John  McPherson.  The  Court  made  the  rule  absolute, 
and  gave  judgment  of  fiat  in  the  name  of  John  McPherson,  as  the 
administrator  of  John  Brien,  surviving  obligee  of  John  McPherson, 
deceased,  for  the  amount  of  the  original  judgment. 

In  this  case  it  is  manifest  that  the  scire  facias  was  issued,  and 
intended  to  revive  the  original  judgment  in  case  No.  275  on  the  trial 
docket,  at  the  November  Term  of  Washington  County  Court,  1822. 
That  particular  judgment  was  laid  before  the  clerk  by  the  attorney 
for  the  plaintiff,  and  the  clerk  was  desired  to  issue  the  writ  of  scire 
facias  on  that  judgment,  and  he  made  his  memoranda  accordingly. 

It  was  therefore  the  duty  of  the  clerk,  with  the  judgment  before 
him,  to  issue  a  proper  scire  facias  to  revive  and  give  efficacy  to  that 
judgment.  He  ought  to  have  issued  a  scire  facias  in  the  name  of 
John  Brien,  as  surviving  obligee  of  John  McPherson,  deceased, 
instead  of  which  he  issued  a  scire  facicLS  in  the  names  of  both  the 
plaintiffs,  as  if  they  were  both  still  living.  The  attorney,  who  is  also 
an  officer  of  the  Court,  intended  that  a  proper  scire  facias  should  be 
issued  on  the  judgment  for  the  purpose  of  reviving  it  in  the  name 
of  John  Brien,  as  the  surviving  obligee.  If  theiefore  there  was  any 
error  in  his  entry  on  the  rough  original,  it  was  a  mere  error  which 
the  judgment  itself,  then  before  him,  shewed  of  itself,  and  by  which 
it  might  be  amended  or  corrected. 

Only  two  questions  can  arise  in  this  case — 

1st.  Whether  the  original  scire  facias  and  sheriff's  return  thereon 
being  lost,  the  Court  had  the  power,  on  being  fully  satisfied  of  their 
existence,  contents  and  loss,  of  having  that  loss  supplied  by  substi- 
tuting copies  as  originals,  and  ordering  them  to  be  filed  nunc  pro 
tunc  f 

•mg^^       *2nd.  Whether  the  papers  being  thus  restored  and  stand- 
^  ^^  ing  in  the  same  pliglit  and  condition  as  the  original  scire  facias 
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aDd  sheriff's  return  did  at  the  time  of  their  loss,  the  Conrt  could 
make  the  amendment  that  they  have  made  f 

The  first  question  was  waived  before  the  Court  below  on  the  part 
of  the  defendant's  counsel,  he  considering  the  loss  as  a  mere  acci- 
dent that  might  well  occur  under  the  practice  of  counsel,  who  fre- 
quently take  out  the  original  papers  in  a  case  to  examine  them, 
instead  of  getting  copies,  and  thus  saving  expense  to  the  parties. 
The  loss  or  mislaying  of  the  papers  was  not  the  fault  of  the  party, 
hot  the  act  of  the  counsel,  who  is  an  ofiQcer  of  the  Court,  and  as 
sacb,  took  out  the  original  scire  facias  and  sheriff's  return  thereon. 
The  counsel  for  the  defendants  below,  therefore,  did  not  make  any 
objection  to  the  substitution  of  the  copies  for  the  originals.  But  in- 
dependent of  such  assent,  the  Court  would  have  the  power  on 
general  principles,  and  in  furtherance  of  justice,  to  supply  any  paper 
lost  from  the  files  of  the  Court,  when  satisfied  of  the  loss  and  con- 
tents of  such  paper.  Indeed  it  would  be  hard  if  the  Court  had  no 
SQch  power.  If  a  bond,  or  deed,  or  will  is  lost,  and  the  loss  and  con- 
tents of  such  paper  can  be  proved,  although  the  loss  was  by  the  act 
of  the  party  claiming  under  either  of  such  papers,  yet  the  Courts 
will  enable  the  party  to  have  the  full  benefit  of  such  paper  in  the 
same  manner  as  if  the  paper  was  still  in  existence  and  before  the 
Court.  In  this  case  a  writ  was  issued  by  the  proper  officer  of  the 
Court,  and  was  served  and  returned  by  the  sheriff  to  the  Court,  and 
and  was  fully  in  possession,  and  on  the  files  of  the  Court.  It  was 
afterwards  either  lost  or  mislaid  by  either  the  clerk  or  the  attorney 
of  the  plaintiff,  both  being  officers  of  the  Court.  It  would  therefore 
seem  to  be  essential  to  the  clearest  principles  of  justice,  that  the 
Court  should  have  such  a  control  over  their  own  records  and  papers 
as  to  protect  suitors  from  loss  from  a  mere  accident  of  this  kind. 
And  that  on  bein^  satisfied  of  the  loss  and  contents  of  any  paper 
that  was  regularly  on  the  files  of  the  Court,  they  should  have  the 
power  to  supply  its  place,  if  by  any  means  they  can  do  so.  In 
Chichester  (&  Van  WycJc  vs.  Conde,  3  Cowen's  *  Eep.  39,  a  record  ^^ 
of  a  judgment  to  be  confessed,  with  the  power  of  attorney  to  "^ 
confess  the  same  according  to  the  practice  in  New  York,  had  been 
sent  by  the  plaintiff's  attorney  by  mail  to  the  clerk's  office  at  Utica. 
Supposing  that  it  had  reached  Utica  in  time,  the  plaintifl^s  attorney 
caused  a  fieri  facias  to  be  issued,  as  though  the  judgment  had  been 
regularly  entered  at  the  time  it  ought  to  have  been.  The  fieri  fa^iias 
was  levied  on  the  defendant's  property,  other  fieri  fa^as  on  the 
judgments  of  other  creditors  were  also  levied  on  the  property.  It 
was  afterwards  discovered  that  the  letter  to  Utica  had  gone  on  to 
the  General  Post-Office  as  a  dead  letter,  and  long  after  was  returned 
to  the  plaintifi^s  attorney,  by  which  no  judgment  in  fact  had  been 
entered  up  for  the  plaintiff  on  which  he  issued  his  fi^eri  facias.  On 
discovering  this,  the  other  creditors  moved  to  set  aside  the  fisri 
facias  of  the  plaintiff,  so  that  the  money  might  be  paid  over  to  them. 
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or  their  ^eri  facias^  which  had  been  regularly  issaed  on  jadgments 
regularly  obtained.  The  plaintiff's  counsel  then  moved  the  Court  to 
allow  him  to  amend  by  filing  the  warrant  of  attorney  and  record, 
nunc  pro  tunCy  so  as  to  sustain  his^^i  fadus^  and  the  Court  on  full 
argument,  allowed  the  plaintiff  to  do  so,  and  gave  him  the  full  fruits 
of  hm  fieri  facias.  And  the  Court  did  it  on  the  principle  of  fur- 
thering justice,  and  the  power  of  the  Court,  ^^  where  proceedings  are 
conducted  in  good  faith,  to  fill  the  chasms  that  may  have  intervened 
through  accident  or  mistake." 

This  case,  in  principle,  is  quite  as  strong,  indeed  stronger,  than  the 
case  under  consideration.  For  in  the  case  in  Cowen  a  new  judgment 
was  not  only  entered  up,  but  third  parties  were  affected  by  it,  whereas 
here,  the  defendant  alone  is  to  be  affected.  And  he  is  seeking  to  get 
rid  of  the  judgment,  that  he  may  plead  the  Statute  of  Limitations 
to  a  new  writ  of  scire  facias  ^  and  therefore  entitled  to  no  favor. 
But  it  would  seem  to  be  unnecessary  to  multiply  authorities  on  this 
point  of  the  case,  as  this  Court  has  recently  settled  the  law.  I  refer 
to  the  case  of  the  Bank  of  the  United  States  vs.  Lyles  et  aL  10  (?.  46 
J.  326.  He  also  cited  Stone  vs.  Overtonj2  Barnes^  Notes,  9;  Needham 
and  Orahanij  cited  in  1st  Strange,  140;  King  qui  tarn  vs.  Bolton,  1 
Strange,  140:  Evans  vs.  Thomas,  2  Strange,  833;  DayreU  vs.  Bridge, 
2  Strange,  1264;  Bean  vs.  Elton,  2  Strange,  1077;  7  Term  Rep.  703; 
2  Arch.  Prac.  231 ;  SweeUand  vs.  Beazley,  1  Barnes^  Notes,  6 ;  2  Arch. 
Prac.  232;  5  East,  29  L;  Braswell  vs.  Jeco,  9  East,  316;  6  Cowen, 
607;  2  Burrow,  756;  Close  vs.  QiUespy,  3  John^s  Rep.  527;  Cox  vs. 
Mundy,  1  W.  Black.  492;  7  Term  Rep.  299;  1  Term  Rep.  872;  2 
Arch.  Ci.  Prac.  244 ;  Tidd^s  Prac.  1038,  note  (d) :  Tidd^s  Prac.  982 ;  2 
Bos.  &  Pul.  275,  and  note;  Campbell  vs.  Stiles,  9  Mass.  Rep.  218; 
Burrell  vs.  BurreU,  10  Mass.  Rep.  222 ;  8  Hen.  6,  ch.  12 ;  Braswell  vs. 
Jeco,  9  East,  316 ;  Sweetland  vs.  Beasley  i&  Brown,  1  ^arwe«'  Notes,  6 ; 
Clark  vs.  Cotten,  1  Barnes*  Notes,  3 ;  10  O.  &  J.  326 ;  Bancroft  vs.  the 
Hundreds  of  Burnham  and  Stone,  3  Levinz.  348 ;  3  Bibb,  232. 

Chahbebs,  J.  delivered  the  opinion  of  this  Court.  The  only 
question  submitted  to  the  Court,  is,  whether  under  the  circumstances 
of  this  case,  the  scire  facias  could  properly  be  amended.  In  prin- 
ciple, this  case  cannot  be  distinguished  in  this  respect  from  the  case 
of  Prather^s  Terre-Tenants  vs.  Manro,  11  O.  cfc  J.  261,  in  which  the 
same  question  was  adjudged.  The  argument  in  this  case  has  only 
tended  to  strengthen  the  views  there  expressed,  and  we  therefore 

Affirm  the  judgment 


MAOKALL  vs.  FARM.  BANK  OF  MD.— 12  G.  &  J.      119 


*  Louis  Mackall  vs.  The  Fabmers  Bank   of  Maby-    176 

LAND. — December,  1841. 

The  defendant  who  pleads  a  discharge  under  the  insolvent  laws,  upon  an 
issue  joined  of  ntd  tiel  record^  replied  by  the  plaintiff  in  the  action, 
must  produce  before  the  Court  all  the  proceedingd  in  the  matter  of  his 
petition  for  such  relief,  and  show  their  conformity  to  the  Acts  of  Assem- 
bly in  such  case  made. 

The  docket  entries  made  by  the  clerks  of  the  County  Courts  in  such  cases, 
are  not  equivalent  to  a  record  of  the  proceedings. 

Where  a  judgment  is  confessed  and  accepted  subject  to  the  defendant's  dis- 
charge under  the  insolvent  laws,  it  is  not  such  an  admission  of  his  final 
discharge,  as  to  constitute  sufiScient  evidence  of  the  afiSrmative  of  an 
issue  upon  the  plea  of  nul  tiel  record  of  a  discharge,  joined  in  a  scire 
facias  to  revive  the  judgment. 

The  deed  of  an  insolvent  debtor  conveying  his  property  to  a  trustee  for  the 
benefit  of  creditors  under  the  usual  order  of  Court,  acknowledged 
before  the  clerk  of  the  County  Court,  is  not  properly  acknowledged. 

Where  by  the  docket  entries  it  appeared  before  judgment  confessed,  that 
the  defendant's  discharge  had  been  suggested,  it  is  no  variance  that  a 
scire  facias  upon  the  judgment  had  been  issued  without  reference  to 
such  suggestion. 

Appeal  from  Prince  George's  County  Court.  On  the  9fch  of  April, 
1835,  the  Farmers  Bank  of  Maryland  sued  oat  upon  a  judgment  a 
writ  o(  scire  facias.  The  judgment  recited  in  the  writ  was  of  Prince 
George's  County  Court,  in  favor  of  the  appellee  against  the  appel- 
lant, at  April  Term,  1830 ;  whereof  execntion,  yet,  &c.  This  writ 
being  returned  nihilj  was  renewed  20th  May,  1835,  and  then  made 
known.    The  defendant  appeared  and  pleaded. 

Ist.  Payment  of  the  original  judgment  before  the  suing  oat  of  the 
scire  facias. 

2Dd.  That  the  plaintiffs  ought  not  to  have  execation  upon  their 
writ,  except  for  sach  property  as  the  defendant  shall  hereafter  ac- 
quire by  gift,  descent,  or  in  his  own  right  by  bequest,  &c.;  becaase 
he,  the  said  defendant,  saith,  that  before  the  rendition  of  the  judg- 
ment in  the  said  writ  oi  scire  facias  mentioned,  to  wit,  on  the  6th  of 
April,  1830,  he  obtained  from  the  Judges  of  Prince  George's  County 
Conrt  a  final  discharge  under  the  insolvent  laws  of  Maryland^  of  and 
from  the  payment  of  all  *  debts  ]  and  that  the  judgment  in  ^ 
the  writ  mentioned,  was  rendered  and  obtained,  subject  to  *  •  • 
^Qch  discharge,  and  that  he  hath  not  since  acquired  any  lands,  &c., 
by  gift,  &c. 

3rd.  There  is  no  such  record  of  recovery  as  that  recited  in  the  writ. 

The  plaintiff  replied — 

To  Ut  plea :  non-payment  and  issue. 
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To2Ddplea;  that  the  only  discharge  which  the  defendant  ever 
obtained  under  the  insolvent  laws,  was  in  1828 ;  that  it  was  illegal^ 
and  that  the  judgment  recited  in  the  writ  was  not  rendered  or  ob- 
tained subject  to  it,  and  issue. 

To  the  3rd  plea ;  there  is  such  a  record  of  recovery,  &c.,  and  issae. 

Upon  these  issues  a  jury  was  sworn,  and  the  defendant,  on  motion, 
was  permitted  to  withdraw  his  pleas  of  payment,  and  of  nul  tiel  re- 
cordj  and  the  Court  being  of  opinion  that  it  did  not  sufficiently  ap- 
pear that  the  defendant  had  been  duly  and  legally  discharged  under 
the  insolvent  laws  as  by  him  in  his  pleas,  &c.,  and  as  that  there  was 
no  record  of  such  discharge,  adjudged  execution  to  the  plaintiff,  &c. 

1st  Exception — At  the  trial  of  this  cause,  the  defendant  to  main- 
tain the  issue  on  his  part  joined,  upon  the  replication,  of  the  plain- 
tiffs, that  there  is  no  such  record  of  the  final  discharge  of  the  defend- 
ant under  the  insolvent  laws  of  this  State,  as  the  defendant  in  his 
plea  has  alleged,  proved  by  the  clerk  of  the  Court  that  no  other  re- 
cord of  an  insolvent's  final  discharge  is  ever  made  in  Prince  Georg^e's 
County  Court,  except  an  entry  upon  the  docket  of  such  discharge, 
and  of  the  administration  of  the  final  oath  to  the  insolvent,  and  then 
offered  in  evidence  to  the  Court,  the  docket  entries  in  the  case  of  the 
petition  of  the  defendant  for  the  benefit  of  the  insolvent  laws  of  this 
State,  from  which  it  appeared,  that  on  the  6th  day  of  April,  1830,  the 
defendant  appeared  in  Court,  received  his  final  discharge  and  took 
the  final  oath,  viz : 

"  Louis  Mcuikall  for  the  benefit  of  the  Insolvent  Laws.  In  Prince 
George's  County  Court,  April  Term,  1830.  Petition,  &c.,  schedule, 
-  ^  &c.  1829,  O.  C,  petitioner  appears  •  and  order  of  publication 
*  •  ^  extended — 1830,  April  6th,  being  1st  day  of  the  term,  peti- 
tioner appears.  6th,  petitioner  appears — printers  cert,  filed,  and 
final  oath  administered." 

Whereupon  it  was  insisted  by  the  plaintiff,  that  it  was  incumbent 
on  the  defendant  to  produce  before  the  Court  all  the  proceedings  in 
the  case  of  the  petition  of  the  defendant  for  the  benefit  of  the  insol- 
vent laws,  from  the  petition  to  the  final  discharge,  and  to  prove  their 
strict  conformity  to  the  provisions  of  the  Acts  of  Assembly  in  such 
case  made  and  provided,  and  the  Court  being  divided  in  opinion,  the 
issue  joined  as  aforesaid  was  decided  in  favor  of  the  plaintiff.  The 
defendant  appealed. 

2nd  Exception — After  the  evidence  offered  in  the  preceding,  which 
is  made  a  part  of  this  exception,  the  defendant  offered  to  the  Court 
the  judgment,  to  revive  which  the  scire  facias  in  this  Court  is  brought, 
and  proved  by  the  docket  entries  that  said  judgment  was  confessed 
by  the  defendant  on  the  22nd  April,  1830,  subject  to  his  discharge 
under  the  insolvent  laws,*  and.  the  defendant  insisted,  that  the 
acceptance  by  the  plaintiff  of  the  judgment  now  sought  to  be  re- 
vived, subject  to  the  defendant's  final  discharge,  was  an  admission 
of  such  final  discharge,  and  sufficient  for  the  affirmative  of  the  issue 
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ofnul  Uel  record  aforesaid;  but  the  Court  [Stephen,  C.  J.,  and  Doe- 
set,  A.  J.,]  were  of  opinioD  that  said  entry  was  not  snfficient  for  the 
purpose  aforesaid.    The  defendapt  appealed. 

3rd  Exception. — In  addition  to  the  evidence  contained  in  the  pre- 
ceding exceptions,  which  are  by  agreement  made  part  of  this  excep- 
tion, the  defendant  farther  to  maintain  the  issne  joined  on  his  part^ 
apon  the  replication  of  nul  Uel  record  of  the  defendant's  final  dis- 
charge under  the  insolvent  laws  of  this  State,  offered  in  evidence  to 
the  Court,  the  original  papers  in  the  case  of  the  petition  of  the  de- 
fendant for  the  benefit  of  said  insolvent  laws,  by  which  it  appeared 
that  the  petitioner's  deed  to  his  trustee,,  made  at  the  time  of  his  ap- 
plication, the  23rd  October,  1828,  for  relief,  was  certified  to  be  acknow- 
ledged in  open  Court  before  the  clerk  of  the  Court. 

Whereupon  the  plaintiff  by  his  counsel  objected  to  the  read-  ^ 
ing  *  of  the  deed  from  said  defendant  to  Edmund  Key,  his  *'^ 
trustee,  upon  the  ground,  that  the  same  does  not  appear  to  have  been 
acknowledged  according  to  law.  And  the  Court  being  of  opinion 
that  the  said  deed  had  not  been  properly  acknowledged,  sustained 
the  plaintiff's  objection,  and  refused  to  admit  such  deed  to  be  read 
in  support  of  the  issue  aforesaid.    The  defendant  appealed. 

4th  Exception. — ^The  plaintiff  to  maintain  the  issue  joined  on  his 
part  to  the  plea  of  nnl  tiel  record^  produced  iu  evidence  the  docket  of 
Prince  Gleorge's  County  Court  of  April  Term,  1830,  being  the  docket 
of  the  term  at  which  the  said  judgment  was  rendered,  and  offered  the 
entry  of  said  judgment  on  the  docket  of  said  term,  and  which  is  in 
the  words  following,  to  wit : 

"2%e  Fresidentj  Directors  and  Company  of  the  Farmers  Bank  of 
Maryland  vs.  Louis  MackalL  Prince  George's  County  Court,  April 
Term,  1830.  Case — nar, — rule — plea — Defendants  discharge  under 
ihe  insolvent  laws  suggested — 22d  April,  Judgment  for  9700,  current 
money,  damages  and  costs.  The  damages  to  be  released  on  payment 
of  8350,  current  money,  with  interest  from  the  16th  day  of  July, 
1828.    Costs  *7.28i." 

The  defendant  then  objected,  that  the  judgment  set  out  in  the 
^re  facias  did  not  correspond  with  the  said  judgment  so  offered  by 
the  plaintiff  in  this;  that  the  said  scire faci€is  does  not  recite  the 
saggestion  of  the  defendant's  discharge  under  the  insolvent  laws, 
according  to  the  entries  on  the  said  docket,  and  that  there  was  a 
variance  between  the  said  scire  facias  and  the  judgment  as  entered 
on  the  docket  aforesaid ;  but  the  Court  were  of  opinion  and  so 
decided,  that  said  entry  on  the  docket  of  defendant's  discharge  sug- 
gested, constituted  no  variance  between  the  judgment  as  recited  in 
the  scire  facias,  and  proved.    The  defendant  appealed. 

The  cause  was  argued  before  Buohanan,  C.  J.,  Aboheb,  Dob- 
8BY,  and  Chambsbs,  J  J. 
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T.  0.  Prattj  for  the  appellant,  insisted :  1.  That  ander  the  plea  of 
^  his  discharge  under  the  insolvent  *  laws,  it  was  saflScient  for 

^^^  the  insolvent  to  prove  his  final  discharge,  and  that  it  was  not 
incumbent  on  him  to  exhibit  the  preliminary  proceedings  under  his 
insolvent  petition. 

2.  That  the  order  of  the  Court  awarding  to  the  appellant  a  final 
discharge  under  the  insolvent  laws,  was  an  adjudication  by  the  Coart 
of  the  regularity  of  all  the  antecedent  proceedings,  which  cannot  be 
collaterally  enquired  into. 

On  the  2d  exception,  it  will  be  insisted — 

1.  That  the  record  shews  that  the  issue  joined  on  the  plea  of  nul 
tiel  record  of  plain tiff|S  judgment,  was  decided  by  the  Court,  and 
that  the  second  exception  was  taken  to  the  opinion  of  the  Coart 
thereon. 

2.  That  the  entry  on  the  judgment,  ^^  subject  to  the  defendant's 
discharge  under  the  insolvent  laws,"  or  ''  defendant's  discharge  under 
the  insolvent  laws  suggested,"  constituted  a  part  of  the  judgment, 
and  that  the  omission  to  recite  the  same  in  the  scire  faoiaa^  was  fatal 
upon  the  plea  of  nul  tiel  record. 

3.  That  the  acceptance  of  the  judgment,  subject  to  the  defendant's 
final  discharge,  was  an  admission  of  such  final  discharge,  and  suffi- 
eient  to  bar  the  plaintifi^'s  right  of  execution,  as  against  the  prop- 
erty of  the  defendant,  subsequently  acquired  by  purchase,  &c. 

On  the  Sd  exception,  it  will  be  insisted — 

That  the  property  of  the  insolvent  was  transferred  by  operation  of 
law  to  his  trustee ;  that  the  deed  from  him  to  his  trustee  was  conse- 
quently unnecessary ;  and  that  the  Court  erred  in  deciding  that  his 
discharge  was  irregularly  obtained  and  void,  because  of  the  sup- 
posed insufficiency  of  the  acknowledgments  of  said  deed. 

On  the  4th  exception,  it  will  be  insisted — 

That  the  omission  in  the  scire  facias  ^'  to  recite  the  suggestion  of 
the  defendant's  discharge  under  the  insolvent  laws,"  was  fatal  to  the 
plaintiflPs  recovery  under  the  issue  joined  on  the  plea  of  ntd  tiel 
record^  to  sustain  which  the  said  judgment  was  offered  in  evidence 
by  the  plaintiff. 

1  fii  "^^^  ^^^  Randall^  for  the  appellees,  contended :  *  1.  That  to 
'■^^  support  this  issue  it  was  incumbent  on  the  defendant  to  pro- 
duce the  whole  record  of  the  insolvent's  proceedings,  and  show  by 
them  a  strict  compliance  with  the  Acts  of  Assembly ;  that  these 
docket  entries  in  themselves  are  no  evidence  at  all,  unless  preceded 
by  such  regular  proceedings. 

On  the  2d  exception — 

2.  That  the  plea  of  nul  tiel  record,  as  to  the  judgment  in  the  scire 
facias  stated,  was,  on  leav^e  granted  to  the  defendant  by  order  of 
Court  withdrawn,  and  therefore  no  such  prayer  as  that  contained  in 
this  bill  of  exceptions  could  be  made,  there  being  no  foundation  for 
it  in  the  pleadings. 
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3.  That  if  the  Gonrt  coald  eutertain  such  a  prayer,  they  were  cor- 
rect in  rejecting  it,  because  the  docket  entries  cannot  control  the 
original  record  of  the  judgment,  whiah  does  not  appear  to  be,  nor  is 
pretended  to  be,  rendered  subject  to  this  discharge. 

4.  That  if  so  rendered  subject  to  this  discharge  under  the  insol- 
vent laws,  advantage  of  this  discharge  could  not  be  taken  by  the  plea  of 
fnfUtiel  record^  &c.;  but  the  discharge  must  be  specially  pleaded,  and 
the  whole  proceedings  fully  set  out  and  shown  to  be  in  conformity  to 
the  law. 

On  the  3d  exception. — 

5.  That  the  deed  is  not  acknowledged  according  to  law ;  itff 
acknowledgment  being  in  open  Court  before  the  clerk  thereof. 

On  the  4th  exception. — 

6.  That  this  suggestion  of  the  defendant's  discharge  under  the 
insolvent  laws  is  a  mere  docket  entry,  no  part  of  the  judgment,  and 
its  omission  in  the  judgment,  does  not  constitute  a  variance. 

The  plaintiffs  will  also  support  the  opinion  of  the  Court  on  this 
exception  by  the  points  made  under  the  first  exception. 

By  the  Coubt —  Judgment  affirmed. 
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1841. 

D.  on  the  6th  February,  1822.  executed  a  mortgage  of  a  tract  of  land  to  M. 
to  secure  a  debt  due  him.  On  the  12th  liaroh,  1821,  T.  recovered  a 
judgment  at  law  in  the  county  where  the  land  lay,  against  D. ;  but  not 
haying  sued  out  execution  within  a  year  and  a  day,  on  the  2t8t  Febru- 
ary, 1828,  issued  a  scire  facias  to  revive  his  judgment.  On  the  9th 
March,  1824,  obtained  a  fiat  and  a  fieri  facias  on  the  6th  April  following. 
Under  this  writ,  the  mortgaged  premises  were  levied  on,  and  sold. 
Hdd^  that  the  mortgagee  could  not  maintain  ejectment  against  the  pur- 
purchaser  (a) 

As  against  a  mortgage,  executed  within  a  year  and  a  day  after  the  rendition 
of  a  judgment  at  law,  the  lien  of  a  judgment  will  prevail,  though  the 
plaintiff  has  occasion  from  lapse  of  time  to  revive  his  judgment  before 
he  can  sue  out  execution,  (h) 

A  levy  upon  ^^part  of  a  tract  of  land  called  P.  containing,  &c.  more  or  less, 
which  is  now  in  the  possession  of  D."  upon  a  fieri  facias  ajgainst  D.  is 
Bnfficient  to  identify  the  property,  (c) 


(a)  Under  Bev.  Code,  Art.  64,  sec.  135,  amended  by  the  Act  of  1884,  c. 
178,  an  execution  or  attachment  may  issue  on  all  judgments  and  decrees  at 
Vij  time  within  twelve  years  from  the  date  of  the  judgment  or  decree^ 

(b)  Cited  in  Anderson  vs.  Tydings,  8  Md.  448;  Manton  vs.  Hoyt.  48  Md. 
S65;  DuvdU  vs.  Speed,  1  Md.  Ch.  236;  Hoyden  vs.  Steicart,  Ibid,  464;  Hodges 
▼B.  Sevier,  4  Md.  Ch.  384. 

(c)  Approved  in  Jarboe  vs.  HaM,  87  Md.  850. 


124  MURPHY  V8.  CORD.— 12  G.  &  J. 

Upon  a  scire  facias  to  revive  a  judgment  against  the  original  defendant,  the 
alienees  of  his  land  after  the  judgment  within  a  year  and  a  day,  need 
not  be  made  parties,  for  the  purpose  of  enabling  the  plaintiff  to  levy 
upon  such  lands,  under  his  revived  judgment,  (d) 

Appeal  from  Harford  Goanty  Court.  This  was  an  actioD  of 
ejectineDt  brought  by  the  appellee  on  the  21st  day  of  January,  1835, 
to  recover  a  tract  of  land  called  Palmer's  Forest.  The  defendant 
pleaded  not  gnilty  and  took  defence  on  warrant.  The  case  was  sub- 
mitted to  the  County  Court  on  the  statement  of  facts. 

It  is  admitted,  that  one  John  Dallam  was  lawfully  seized  in  fee, 
before  and  on  the  12th  March,  1821,  of  the  premises  described  in  the 
declaration,  and  so  continned  until  the  6th  of  February,  1822,  when 
being  indebted  to  John  Murphy,  he  executed  to  him  a  deed  of  mort- 
gage for  Palmer's  Forest,  to  secure  such  debt,  and  payment  of  the 
interest  thereon  half-yearly,  the  principal  being  payable  on  or  before 
the  6th  February,  1824.  This  mortgage  was  duly  acknowledged  and 
recorded. 

It  was  further  admitted,  that  on  the  12th  March,  1821,  John 
Thompson  and  Thomas  Wilson  recovered  a  judgment  against  the 
said  John  Dallam,  in  Harford  County  Court,  where  the  said  tract 
1  fiQ  lies,  for  $719;  that  on  the  21st  day  of  February,  1823,  a  •  scire 
'■^^  /aeia«  was  issued  on  the  said  judgment  in  the  same  County 
Court,  and  on  the  9th  March,  1824,  obtained  a  fiat  executio  thereon. 
That  on  the  6th  April,  1824,  a  fieri  facias  was  sued  out,  which  was 
levied  ui)on: — 

<'  Part  of  a  tract  of  land  called  Palmer's  Forest,  containing  325 
acres,  more  or  less ;  also,  part  of  one  other  tract  of  laud  called  Fox 
Harbor,  containing,  &c.,  all  which  said  land  is  now  in  the  posses- 
sion of  the  said  John  Dallam." 

The  writ  of  fieri  facias  wa«  returned  to  the  Court  7th  May,  1824, 
^'  sold  all  the  right  of  John  Dallam  in  and  to  all  the  lands  mentioned 
and  described  in  the  schedule  filed  with  this  writ,  to  William  D.  Lee, 
for  $1,741.09,  &c.,  and  satisfied  plaintiff's  attorney." 

The  sheriff's  deed,  dated  4th  October,  1824,  to  \yilliam  D.  Lee, 
duly  acknowledged  and  recorded,  was  also  admitted.  And  on  the 
12th  May,  1824,  the  said  Dallam  surrendered  possession  of  the  said 
tract  to  the  said  W.  D.  Lee,  who  continued  in  possession  of  the  same 
until  his  death  in  August,  1828,  having  devised  the  same  to  his  two 
sons,  John  and  Alfred,  who  leased  the  same  to  the  appellee. 

It  was  further  admitted,  that  on  the  25th  June,  1836,  the  late 
sheriff  of  Harford  County,  by  his  deed,  reciting  that  some  doubts 
existed  as  to  the  effect  of  his  deed  of  7th  May,  1824,  conveying  title 
to  W.  D.  Lee,  made  a  second  conv^eyance  to  the  said  John  and  Alfred 
Lee,  of  the  land  levied  and  sold  by  course  and  distance. 

(d)  See  McElderry  vs.  Smithy  2  H.  &  J.  62. 
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And  it  was  agreed,  that  if  upon  the  foregoing  statement  of  facts 
the  Court  should  be  of  opinion,  that  the  plaintiflf  is  entitled  to 
recover,  then  judgment  to  be  entered  np  for  the  plaintiff,  otherwise 
jadgment  to  be  entered  for  the  defendant,  with  liberty  to  both  par- 
ties to  appeal. 

The  Gonntj  Goart  rendered  jadgment  for  the  defendant,  and  the 
plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Cham- 
BEBS,  and  Spenge,  J  J. 

*  J7.  Archer  J  for  the  appellant,  insisted :  1st.  That  the  sale  ^  ^^ 
made  by  the  sheriff  passed  no  title  to  the  purchaser,  because  •'-^'^ 
the  proceedings  do  not  describe  with  sufficient  legal  certainty  the 
premises  levied  upon  and  sold.  Thomas  vs.  Turvey,  1  H,  &  O.  435; 
VfiUiamsan  vs.  Perkins,  1  H.&J.  452 ;  Clarke  vs.  Belmear,  1  G.  d  J. 
443,  448. 

In  the  argument  upon  this  point  in  relation  to  the  defective  de- 
scription of  the  property,  it  was  objected — 

Ist.  That  the  second  deed  made  by  the  sheriff  on  the  25th  day  of 
Jone,  1836,  and  the  paper  executed  on  the  12th  May,  1824,  by  the 
defendant  in  the  judgment  to  the  purchaser,  and  the  act  of  the 
defendant  professing  to  transfer  the  possession,  are  each  and  all  of 
them,  inadmissible  as  evidence  to  cover  the  defect  in  the  description 
of  the  property  contained  in  the  levy  and  proceedings  under  the 
fieri  faeiaSj  and  cannot  be  used  for  the  purpose  of  identifying  the 
land  sold,  and — ^2d.  That  if  such  evidence  be  admissible,  it  cannot 
have  the  effect  of  remedying  the  insufficiency  of  the  levy,  return 
and  first  deed  made  by  the  sheriff,  in  which  the  property  seized,  sold 
and  conveyed,  is  described  as  ''  part  of  a  tract  of  land  called  Pal- 
mer's Forest." 

Agsun,  the  ./fm/ooios  was  exhausted  many  years  since,  and  the 
power  under  it  cannot  now  be  exercised  anew.  The  purchaser  must 
see  that  the  proceedings  are  right,  and  this  within  a  reasonable 
period.  The  return,  if  amendable,  must  be  amended  on  motion  and 
leave  of  the  Court.  How  far  back  will  the  Court  go  on  such  a 
motion  f  What  sort  of  leave  will  they  grant  f  The  Act  of  1813, 
ohap.  102,  sec.  4,  relates  to  omissions  by  the  selling  sheriff  to  make 
any  deed.  It  does  not  affect  those  cases  where  a  defective  deed  has 
been  delivered,  and  give  power  to  heal  that.  Amendments  to  sher- 
iff's proceedings  must  be  made  while  his  proceedings  are  in  fieri. 
Waters  vs.  Peaehj  3  0.  di  J.  408. 

Hence  his  second  deed  of  June,  1836,  was  too  late.  iNor  can  it 
escape  the  Court,  that  the  practice  here  attempted,  if  sanctioned, 
wonid  lead  to  many  abuses. 

*2Qd.  That  if  the  sale  made  by  the  sheriff  was  not  void  ^^- 
owing  to  the  insufficiency  of  the  description  of  the  property,  185 
it  could  pass  no  title  as  against  the  appellant,  because  he  was  not 
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made  a  party  to  the  proceedings,  or  warned  as  the  tenant,  nnder  the 
scire  facias  which  issned  to  revive  the  judgment  after  he  had  ac- 
qaired  title  to  the  property. 

Where  a  scire  facias  issues,  every  person  having  an  interest  in  the 
land  must  be  made  a  party.  Arnott  &  Copper  vs.  NichollSy  1  H,  &  J, 
471 ;  McEldery  vs.  Smiih^  2  H.  db  J.  72 ;  Hanson  vs.  Barnes^  3  Q.dt  J. 
365 ;  2  Earr.  EnU  749 ;  7  Law  Lib.  136. 

3rd.  That  if  the  sale  made  by  the  sheriff  was  valid,  and  no  scire 
facias  warning  the  appellant  necessary,  still  it  will  be  insisted,  that 
the  deed  under  which  the  appellant  claims,  conferred  a  title  para- 
mount to  that  acquired  by  the  purchaser  at  the  sheriff's  sale.  That 
after,  the  lapse  of  the  period  within  which  Johnson  and  Wilson  might 
have  issued  execution  on  their  judgment,  but  neglected  to  do  so,  its 
lien  was  suspended,  and  the  mortgage  to  the  appellant  Murphy  ob- 
tained priority. 

The  mortgage  in  this  case  under  the  circumstances,  is  the  princi- 
pal lien.  Lapse  of  time  here,  is  the  loss  of  the  lien.  This  lets  in  the 
mortgagee.  The  scire  facias  is  a  new  judgment.  This  is  the  conse- 
quence of  its  being  a  new  action.  Oonnegal  vs.  Smithj  6  Johnsonj 
106;  Norton  vs.  Beaver ^  5  Ohio  Rep,  180;  Scriba  et  al.  vs.  Beanes  et 
al  1  Brocken.  167. 

The  lien  co-exists  with  the  right  to  issue  execution ;  when  the  right 
to  issue  execution  is  gone,  the  lien  is  gone.  Eppes  vs.  Randolph^  2 
Call,  152;  Miller  vs.  Allison,  S  Q.  db  J.  35;  Rankin  vs.  Soottj  12 
Wheaton,  177 ;  Oilb.  on  Ex.  12 ;  Berry  vs.  GrifflOi,  2  H.  di  G.S31; 
Duvall  vs.  Waters,  11  O.  dt  J.37;  Tucker^s  Nos.  on  Black.  418. 

A.  W.  Bradford,  for  the  appellees.  This  was  an  action  of  eject- 
ment instituted  in  Harford  County  Court,  on  the  21st  day  of  January, 
1835,  by  the  appellant  against  the  appellee,  to  recover  a  tract  of 
land  called  •  "  Palmer's  Forest."  The  defendant  appeared  at 
loo  March  Term,  1835,  under  the  common  rule,  pleaded  not  guilty 
and  took  defence  on  warrant.  A  warrant  of  resurvey  thereupon 
issued,  and  plots  were  returned,  after  which  the  plaintiff  and  de- 
fendant filed  a  written  statement  of  facts,  from  which  it  will  appear — 

That  the  appellant  claims  title  to  the  premises  in  question,  under 
a  mortgage  from  one  John  Dallam,  the  former  owner  of  the  land  in 
question,  dated  on  the  6th  of  February,  1822,  with  a  condition  an- 
nexed, that  the  same  should  be  void  on  payment  of  $1,250,  on  or 
before  the  6th  February,  1824,  and  which  has  not  yet  been  paid. 

It  will  further  appear,  that  the  said  John  Dallam,  (the  former  pro- 
prietor, and  under  whom  both  appellant  and  appellee  claim  title,)  was 
lawfully  seized  in  fee  of  the  premises  in  question,  on  and  before  the 
12th  March,  1821 ;  on  which  day  a  judgment  was  rendered  against 
him  in  Harford  County  Court,  at  the  suit  of  a  certain  Johnson  and 
Wilson,  which  was  afterwards  revived  by  scire  facias,  issued  on  the 
21st  February,  1823,  and  a  fiat  thereon  entered  on  9th  March,  1824. 
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That  a  fieri  fiicias  insued  on  the  said  judgment  so  revived  on  the 
6th  April,  1824,  under  which  the  sheriff  levied  on  the  said  land 
called  "Palmer's  Forest,''  and  made  the  following  return — "7th 
May,  1824,  sold  all  the  right  of  John  Dallam,  in  and  to  all  the  lands 
meDtioned  and  described  in  the  schedule,  filed  with  the  writ  to 
William  D.  Lee  for  91,741.09,  and  satisfied  plaintiff's  attorney 
$1,102.17,  exclusive  of  commissions,  and  satisfied  sheriff  the  residue." 

And  the  schedule  referred  to  and  returned  with  said  fieri  facias^ 
described  the  lands  so  sold  by  the  sheriff,  as  follows :  "  Part  of  a 
tract  of  land  called  ^Palmer's  Forest,'  containing  325  acres,  more 
or  less;  also  part  of  one  other  tract  of  land  called  'Fox  Harbor,' 
containing  27  acres,  more  or  less.  All  which  said  land  is  now  in  the 
possession  of  the  said  John  Dallam,  appraised  to  $12  per  acre." 

It  will  also  appear,  that  on  the  12th  May,  1824,  (five-days  after  the 
sale,)  the  said  John  Dallam,  (the  defendant  in  said  fieri  faciasj  and 
the  party  in  possession  of  said  land,)  *  surrendered  the  com-  ^ 
plete  possession  thereof  to  the  said  Lee,  the  purchaser,  and  ^^* 
executed  at  same  time  a  formal  deed  of  surrender  of  the  land  so 
sold,  describing  said  tract  therein  as  ''  the  farm  on  which  I  now  live, 
called  < Palmer's  Forest,'  containing  320  acres  of  land,  more  or  less ; " 
that  said  Lee,  the  purchaser,  continued  in  possession  thereof  from 
that  time  until  his  death,  which  happened  in  August,  1828;  that 
said  Lee,  before  his  death,  duly  made  his  last  will,  and  devised  the 
said  land  to  his  two  sons,  John  B.  Lee  and  Alfred  B.  Lee;  and  that 
the  appellee,  as  the  tenant  of  said  devisees,  has  been  in  possession  of 
said  land  from  the  death  of  said  William  D.  Lee  to  this  time.  It 
will  also  appear,  that  the  said  sheriff,  on  the  4th  October,  1824, 
executed  a  deed  to  said  Lee,  the  purchaser ;  and  that  on  the  25th  of 
Jane,  1836,  the  said  sheriff  executed  another  deed  to  the  said  de- 
yisees  of  the  said  Lee,  for  the  purpose  of  conveying  said  land  by  a 
more  accurate  and  certain  description ;  and  therein  the  said  land  was 
folly  set  out  and  described  by  courses  and  distances. 

The  County  Court  thereupon  gave  judgment  for 'the  appellee, 
who  will  insist  that  the  same  should  be  aflSrmed  for  the  following 
reasons: 

Ist.  Because  the  said  William  D.  Lee,  under  whom  the  said  ap- 
pellee claims,  purchased  the  said  land  under  Bifi^ifaci<is  duly  issued 
and  executed,  on  a  judgment  older  than  the  mortgage  under  which 
said  appellant  claims. 

As  to  the  character  of  the  lien  on  lands  at  common  law  arising 
from  judgment,  2  Cru.  Big.  73;  and  that  the  execution  relates  to  , 
the  judgment.    1   Comyn  Big.  245,  Ex.  Letter  B ;  2  Saunders  B.  8, 
noieh. 

A  tcire  fiuAas  is  not  a  new  action.  It  is  a  judicial  writ  founded 
on  matter  of  record.  A  release  of  all  executions  is  a  good  bar  to  a 
^re  facias.  In  no  case  where  the  original  defendant  is  alive ;  where 
there  is  no  Act  by  law  divesting  him  of  all  his  rights,  as  in  bank- 
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raptcy  or  marriage,  has  it  been  held  necessary  to  warn  any  person 
claiming  a  part  of  the  defendant's  property  to  come  in  and  defend  a 
seine  faeids.  A  terre-tenant  need  not  be  warned  in  conjunction  with 
ififi  the  original  defendant.  *The  defendant's  interest  mast  be 
gone  and  extinguished  entirely,  before  other  parties  are  to  be 
brought  in.  2  Saun.  Rep.  72,  note  y.  Death  is  the  only  case  in  which 
a  terre-tenant  is  necessary  on  a  scire  facias,  13  Lato^  54  ;  2  Bin.  228 ) 
Wilson  vs.  Watson^  1  Feter  C,  C.  B.  269,  contains  a  lucid  review  of 
the  English  cases  on  this  subject.  7  Law  Lib.  136, 137 ;  13  Law 
Lib.  69  'y  Ja^ckson  vs.  Bartlettj  8  John.  361 ;  Barney  vs.  Patterson^  6 
H.  &  J.  204. 

2Dd.  That  the  sherifiPs  return  of  said  sale,  accompanied  as  it  was 
by  the  immediate  transfer  of  possession,  and  the  other  circumstances 
identifying  the  land  sold,,  is  not  so  defective  as  to  avoid  the  sale,  and 
authorize  the  appellant  to  recover  the  land  in  this  action. 

The  sheriff's  return  is  not  incurably  defective,  but  is  sufficient  per 
se^  to  pass  the  title.  The  land  is  identified  by  the  words  actual  pos- 
session of  John  Dallam.  This  makes  the  return  certain.  Actual 
possession  may  be  located  and  conveyed.  Fenwiclc  vs.  Floydj  I  H.  d: 
0. 172 ;  Berry  vs.  Griffith^  2  J?,  ifc  ©.  337 ;  Clark  vs.  Belmeary  1  G.  df 
J.  444. 

3rd.  That  if  the  said  return  is  so  defective,  any  such  defects  are 
abundantly  healed  by  the  two  deeds  which  said  sheriff  subsequently 
executed.  Fst^  db  Hall  vs.  Weems^  6  0.  &  J.  303 ;  Carroll  vs.  Nor- 
woody  6  H.&  J.  173. 

R,  Johnson^  also  for  the  appellee,  insisted :  1.  That  the  sheriff's 
sale  duly  returned  gives  the  purchaser  title. 

2.  Whatever  is  levied  upon,  however  insufficient  in  description, 
may  be  sold,  and  the  description  amended  by  the  subsequent  pro- 
ceedings; from  these  principles  it  results: 

3.  That  the  purchaser  may  look  at  all  the  proceedings  emanating 
officially  from  the  sheriff.  He  may  look  at  the  return  to  this  fieri 
facials.  The  return  to  the  venditioni  exponas:  and  lastly,  to  the 
deed,  whenever  executed.    The  purchaser  does  not  claim  under  the 

.  deed,  but  under  all  the  proceedings,  to  identify  what  was  originally 
seized. 

•  4.  The  purchaser's  title  is  a  judicial  conveyance.  The 
*^^  deed  when  it  is  a  judicial  conveyance,  comprises  all  the  pro- 
ceedings from  judgment  down.  The  whole  constitute  the  convey- 
ance. It  is  valid  or  invalid,  on  the  ground  of  uncertainty,  like  all 
other  conveyances. 

Is  not  the  title  sufficient  under  the  return  of  the  fieri  facias 
alone  f  Its  language  is  sufficient  to  validate  a  deed  between  par- 
ties. The  action  is  brought  for  Palmer's  Forest.  It  is  sufficiently 
identified  by  the  return  that  on  principles  of  location,  the  pur- 
chased part  might  be  located.  The  degree  of  certainty  depends 
upon  the  fact  of  whether,  with  the  description  the  parts  sold 
can  be  located.      A  part  of  that  tract  was  certainly  purchased. 
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Who  has  the  paramoant  title  to  that  part — the  part  ^^now  (then) 
in  the  possession  of  John  Dallam.''  If  those  words  exclude  all 
other  portions  of  Palmer's  Forest,  except  the  325  acres  claimed, 
then  it  is  conceded  that  they  refer  only  to  the  part  in  his  possession. 
The  325  acres  are  then  identified.  The  question  is  the  same  as  on  a 
deed  from  John  Dallam.  If  he  had  so  conveyed  the  part,  could  it  be 
located  9  If  ambiguity  arises  upon  matter  out  of  the  return  or  deed, 
it  may  be  cleared  up  by  proof.  There  is  no  evidence  to  show  the 
contents  of  Palmer's  Forest ;  nor  proof  of  any  more  land  in  his  pos- 
session. Dallam  admits  by  his  deed  that  Lee  purchased  all  of  Pal- 
mer's Forest,  which  he  Dallam  then  had.  The  plaintiff's  own  title 
is  a  conveyance;  is  for  just  the  same  quantity  of  325  acres.  All  the 
proof  confirms  the  fact  that  325  acres  were  in  the  possession  of 
Dallam.  The  title  is  to  be  reasonably  construed;  and  it  is  to  be 
presumed  the  sheriff  acted  rightfully.  This  is  for  the  advantage  of 
hoth  parties.  Before  this  return  can  be  vacated,  the  Court  must 
interpolate  words  giving  it  another  meaning.  Under  ordinary  con- 
stniction,  it  is  certain  enough.  It  is  a  seizure  of  what  defendant  had 
in  his  possession.  Every  word  of  the  return  must  have  its  appro- 
priate meaning.  Then  why  did  the  return  speak  of  possession  at 
allT  Why  describe  the  part  taken  as,  in  possession — but  for  identi- 
fication. If  that  be  so,  there  is  an  end  of  this  question.  Thomas 
V8.  Turveyj  1  H.  &  Q.  435. 

•IT  there  was  any  defect,  then  it  was  cured  by  the  deed  of  ^ 
1836.  It  professes  to  be  a  deed  of  confirmation.  Inl  H.  dk  O.  1**^ 
174,  this  Court  says :  "  The  sale  may  be  proved  by  deed — or  a  re- 
tom— or  a  memorandum  to  take  the  cause  out  of  the  Statute  of 
Frauds."  Inl  H.  dt  0,  439,  the  question  is  put  on  the  ground  that 
affects  an  ordinary  conveyance.  That  case  does  not  exclude  the 
right,  to  look  at  other  proceedings  than  the  return.  There  must  be 
some  written  evidence  of  title.  But  the  title  itself  depends  on  the 
fact  of  purchase.  It  does  not  decide  that,  all  matters  dehors  is  ex- 
daded  from  the  consideration  of  the  Court ;  but  that  the  particular 
matter,  dehors  relied  on  in  that  case  was  not  sufficient,  l^ot  to  be 
explained  by  matters  dehors^  means  dehors  in  a  legal  sense.  Clarh 
vs.  Belmear^  1  0.  db  J.  444 ;  Hanson  vs.  Barnes^  Lessee^  3  O.dt  J.  359, 
368,369. 

The  return  was  evidence  of  the  sale ;  there  was  also  a  deed ;  both 
were  anfficient.  In  Estep  and  Mall  vs.  WeemSj  6  0.  cj&  J.  303,  an 
insufficient  return  on  a  valid  sale,  may  be  corrected  by  deed  at  any 
time,  as  legal  evidence  of  the  title.  Barney  vs.  Patterson^  6  H.  d:  J. 
182,  204. 

The  law  will  not  sufler  the  sheriff  to  do  any  thing  to  defeat  the 
title.  If  the  levy  is  certain  on  its  face,  or  refers  to  something  cer- 
tain, it  is  sufficient.    Nesbit  vs.  Dallam^  7  (?.  cfc  J.  484. 

The  purchaser  may  look  to  the  sheriff's  deed  as  well  as  to  other 
portions  of  the  papers  returned. 

9  12  G.  &  J. 
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Then  is  there  any  limitation  of  time,  beyond  which  a  defect  may 
not  be  cured  f 

There  is  no  injustice  as  to  the  intermediate  incambrancer,  for 
equity  would  protect  him,  if  an  innocent  purchaser  without  notice. 

What  is  the  case  as  between  the  defendant  at  law,  and  the  pur- 
chaser of  his  property.  He  has  the  purchaser's  money }  for  it  has 
paid  his  debt.  It  is,  as  if  he  had  bought  from  the  defendant;  as  to 
him,  there  ought  to  be  no  limitation  of  time. 

If  the  Court  would  now  oblige  the  sheriff  to  correct  his  return,  and 
liii  ^^^^  ^^  conform  to  the  truth,  it  would  seem  strange  •  that  he 
^^*  may  not  now  do  it  voluntarily,  for  the  purposes  of  this  action. 
The  Court  will  enforce  that  done  by  the  sheriff  which  they  would 
have  ordered  him  to  do.  There  is  no  limitation  but  the  officer's 
life. 

This  judgment  is  a  prior  lien.  The  case  in  3  Bland^  323,  324,  as 
to  effect  of  lien,  is  doubted.  The  Act  of  1785,  chap.  80,  sec.  7; 
1798,  chap.  101,  sec.  8,  sec.  17,  show  the  Chancellor's  error  as  to 
judgments  not  being  liens  in  Maryland,  after  a  j^ear  and  a  day,  or 
after  three  years.  Questions  of  priority  are  settled  by  the  dates  of 
judgments.  But  the  rule  relied  on  at  bar  determines  the  ques- 
tion, not  with  reference  to  the  date,  but  with  reference  to  the  right 
to  sue  out  immediate  execution.  2  Tidd's  Pr.  1152;  Hanson  vs. 
Barnes^  3  O,  db  J,  359.  This  lien  springs  from  the  judgment,  not  as 
an  incident. 

Besides  our  lien  was  in  full  force  when  the  Dallam  mortgage  was 
executed  in  February,  1822.  We  could  then  have  executed  without 
notice  to  his  mortgagee.  This  is  clear,  and  the  defendant  could  not 
delay  us  by  reason  of  that  mortgage,  Wintringham  vs.  Wintringham^ 
20  John.  296 ;  Taylor  vs.  Thompson,  5  PeterSj  372. 

Constable,  for  the  appellant,  in  reply.  The  sheriff's  final  deed  is 
evidence  of  the  due  execution  of  the  power,  and  it  is  conclusive  on 
that  execution.    His  further  acts  are  void. 

The  Maryland  law  is  fully  decided  with  the  appellant  on  his  second 
proposition.  Eidgely  vb,  OartrelljS  H,  cfe  -Mciif.  450;  2  Harr.  Unt 
763.  The  original  defendants  and  terre-tenants  are  joined  in  a  scire 
facias,    McEldery  vs.  Smith,  2  H,  iSb  J.  72. 

The  lien  expires  with  the  right  to  sue  out  execution.  Eppes  vs. 
Randolph,  2  Call,  152 ;  Qilh.  Ev,  12 ;  Nimmo  Ex.  Commomcealtk,  4 
Hen.  it  Mun.  68 ;  Scriba  et  al.  vs.  Pean^  et  al.  1  Brock,  109 ;  Rankin 
and  Schatzell  vs.  Scott,  12  Wheat.  177 ;  5  Cond.  Rep.  506 ;  2  Brock. 
253 ;  Lee  et  al.  vs.  Stone  and  Mc  Williams,  5  0.  dtJ.19]  Miller  vs. 
Allison,  8  O.dtJ.SS;  McMechen  vs.  Marman,  lb.  73. 

By  the  CotJKT.  Judgment  affirmed. 

"lO^       *  Note.— By  the  Act  of  1828,  ch.  194,  passed  19th  February,  1834, 
^^^  it  is  enacted,  ^' That  on  all  judgments  hereafter  to  be  rendered  in 
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any  County  Court,  or  by  any  Justice  of  the  Peace,  or  in  the  Court  of 
Appeals,  a  fieri  facias  or  capias  ad  satisfaciendum  may  issue  at  any  time 
wiUiin  three  years  from  the  date  of  such  judgments. 


6.  W.  DOBSEY  v8.  Sheppaed  and  Wife,  and  Seabs.— Decem- 
ber, 1841. 

NaocnpatiTe  wills  are  not  favorites  of  the  law.  (a) 

Thefaetum  of  a  nuncupative  will  must  be  proved,  by  evidence  more  strict, 
and  stringent,  than  that  of  a  written  one.  (h) 

Tlie  testamentary  capacity,  and  the  animus  testandiy  at  the  time  of  the 
alleged  nuncupation,  must  appear  by  the  clearest,  and  most  indisput- 
able testimony. 

A  will  made  by  interrogatory,  may  be  valid;  but  when  so  made,  the  Court 
must  be  more  upon  its  guard  against  importunity,  more  jealous  of  capa* 
city,  and  more  strict  in  requiring  proof  of  spontaneity,  and  volition, 
than  it  would  be  in  an  ordinary  case,  (c) 

A  nuncupative  will  which  contains  no  bequests,  which  merely  appoints  an 
executor,  is  not  subject  to  the  operation  of  the  Statute  of  Frauds  in 
relation  to  such  testaments;  nor  to  that  of  the  Act  of  1810,  chap.  84. 

A  written  will,  by  the  Statute  12  Car.  2,  chap.  24,  is  indispensable  to  the 
appointment  of  a  testamentary  guardian. 

When  the  want  of  mental  capacity  to  make  a  will,  is  urged  as  the  ground  of 
objection  to  the  probat  of  a  nuncupation,  it  is  the  duty  of  the  party  offer- 
ing such  will,  to  pfove  such  capacity  by  the  clearest  testimony. 

Where  the  testimony  leaves  the  mind  in  a  state  of  doubt  as  to  the  cai)acity 
of  the  testator  to  make  a  nuncupative  will,  it  is  the  duty  of  the  Or- 
phans^ Court  not  to  admit  it  to  probat. 

Where  a  nuncupative  will  is  drawn  from  the  decedent  by  interrogatories, 
full  and  clear  proof  of  spontaneity  of  the  animus  testandi  is  indispen- 
sable. 

Appeal  from  the  Orphans'  Court  of  Calvert  County.  Caveat  by 
the  appellees  against  the  admission  to  probat  of  the  nuncupative 
will  of  Hezekiab  Cobertb. 

The  appellant  moved  the  Court  to  admit  the  testimony  of  the  sub- 
BcribiDg  witnesses  to  a  paper  or  instrument  of  writing,  purporting  to 
be  the  nuncupative  will  of  H.  Cobertb,  deceased,  and  which  paper 
was  as  follows : 

"We,  the  undersigned,  certify,  that  Mr.  Hezekiah  Coberth,  on 
the  morning  of  the  28th  October,  1841,  said  in  our  •  presence,  -  ^ 
that  he  wished  Dr.  George  W.  Dorsey  to  act  as  trustee  for   '■^^ 


(a)  By  the  Act  of  1884,  c.  293,  it  is  provided  that  no  nuncupative  will 
shall  hereafter  be  valid  in  this  State;  but  any  soldier,  in  actual  military  ser- 
ines, or  any  mariner,  being  at  sea,  may  dispose  of  his  movables,  wages,  and 
penonal  estate  as  heretofore. 

(h)  Cited  in  Hammett  vs.  Shanks.  41  Md.  219. 

(e)  Cited  m  BiddU  vs.  Biddle,  86  Md.  644. 
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his  son,  to  be  his  administrator^  and  to  use  his  own  words,  he  wished 
him  to  be  his  genera]  agent ;  he  moreover,  said,  he  intended  it  to  be 
his  last  will.  J.  A.  Sedwiok. 

Loch  L.  Weems, 
James  Williams, 
James  M.  Sollees." 

To  this  paper  was  attached  an  afiQdavit,  made  before  two  justices 
of  the  peace  of  Calvert  County,  by  all  the  witnesses  thereto,  that 
the  deceased  did  make  the  above  statement  in  their  presence,  and  at 
the  time  of  making  the  same,  he  was  of  a  sound  and  disposing  mind, 
to  the  best  of  their  knowledge  and  belief. 

The  paper  and  deposition  were  ofifered  for  the  purpose  of  proving 
as  well  what  was  the  last  will  and  testament  of  the  deceased,  as  for 
explaining  the  said  paper. 

The  caveators  objected — 

1.  That  the  said  paper  was  not  in  the  form  required  by  law. 

2.  That  it  cannot  be  construed  as  the  appointment  of  a  guardian 
or  executor. 

3.  That  the  same  is  not  attested  and  proved  according  to  law. 

4.  That  the  same  was  procured  at  the  instance,  and  by  the  solici- 
tation, importunities,  and  request,  of  persons  present  at  the  time, 
which  the  testator  was  too  weak  to  resist. 

The  Orphans'  Court,  after  hearing  both  parties,  ordered  the  prayer 
of  the  motion  to  be  granted,  and  then  proceeded  to  take  the  follow- 
ing proof: 

The  deposition  of  Dr.  John  A.  Sedwick,  of  lawful  age,  after,  &c., 
deposeth  and  saith,  that  the  morning  on  which  Mr.  Hezekiah 
Goberth  died,  he,  together  with  Dr.  L.  L.  Weems,  as  attending  phy- 
sicians, thought  it  their  duty  to  suggest  to  Mr.  Hezekiah  Goberth, 
that  if  he  wished  to  make  any  arrangement  of  his  affairs,  that  was 
the  proper  time,  as  he  had  no  time  to  lose,  they  having  understood 
that  he  intended  to  do  so ;  when  he  replied,  that  he  wished  to  make 
some  arrangement,  but  wanted  some  little  rest  before  doing  so,  and 
after  •  being  reminded  by  Dr.  L.  L.  Weems,  that  if  he  wished 
*^^  to  do  any  thing  respecting  his  affairs  it  could  be  made  valid. 
Mr.  Hezekiah  Coberth  then  cast  his  eyes  around  and  called  for  Dr. 
George  W.  Dorsey,  the  individual  mentioned  in  the  paper  purporting 
to  be  his  nuncupative  will.  We  thought  he  was  about  to  speak,  but 
he  did  not  at  that  moment.  He,  the  deponent,  then  asked  Mr.  Heze- 
kiah Coberth  if  he  wished  Dr.  George  W.  Dorsey  to  take  care  of  his 
child,  and  at  the  same  time  asked  Mr.  Hezekiah  Coberth  if  he  wished 
him,  Dr.  Dorsey,  to  be  trustee  to  his  child,  and  he  answered  in  the 
affirmative  to  both.  This  deponent  then  asked  him  if  he  wished  Dr. 
George  W.  Dorsey  to  be  his  administrator,  to  which  he  answered 
yes,  and  added,  general  agent.  There  was  then  a  little  pause,  after 
which  Dr.  L.  L.  Weems  asked  if  he  wished  it  to  be  his  last  will,  to 
which  he  first  nodded  assent,  and  afterwards  said  yes,  which  was 
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said  distinctly,  and  emphatically  spoken.  This  deponent  further 
sajS)  that  Dr.  George  W.  Dorsey  is  t^e  same  individual  mentioned 
in  the  paper  referred  to.  This  deponent  further  says,  that  the  reason 
why  be  mentioned  this  subject  tp  Hezekiah  Goberth  was,  his  having 
heard  him  during  his  illness  express  a  wish  to  make  some  arrange- 
ment respecting  his  affairs;  that  they  were  not  at  that  time  as  he 
wished,  and  that  he  wished  that  they,  Dr.  L.  L.  Weems  and  himself, 
shonld  do  something  for  him,  as  he  wished  to  recover  or  recruit,  to 
make  some  arrangements;  and  that  at  the  time  he,  Mr.  Hezekiah 
Coberth,  made  this  declaration,  he  was  perfectly  sane,  and  the  afore- 
mentioned words,  purporting  to  be  his  last  will,  were  spoken  by  Mr. 
Hezekiah  Goberth  in  the  presence  of  him  the  deponent,  Dr.  L.  L. 
Weenis,  James  M.  Sollers  and  James  Williams;  and  that  they  were 
spoken  in  his  last  illness  and  in  his  own  house  and  place  of  residence  ; 
and  that  he  this  deponent  was  called  to  Mr.  Hezekiah  Goberth,  Sat- 
urday previous  to  his  death,  and  that  the  words  expressive  of  a  dis- 
poeition  to  make  some  arrangement  were  spoken  a  part  on  Monday 
and  a  part  on  Tuesday  or  Wednesday ;  and  further  this  deponent 
saith  not. 

Deposition  of  Dr.  Loach  L.  Weems,  of  lawful  age,  being  ^^- 
•dolj  sworn  on,  &c.,  deposeth  and  saith,  that  he  wascalled  to  ^^^ 
see  Mr.  Hezekiah  Coberth  on  Monday  afternoon  about  two  o'clock. 
On  Thursday  morning  he  found  him  in  a  dying  condition,  but  per- 
fectly rational.  He  this  deponent  stated  to  Dr.  John  A.  Sedwick, 
that  it  was  his  duty  to  ask  Mr.  Hezekiah  Goberth  if  he  did  not  wish 
to  make  some  arrangement,  and  that  Dr.  John  A.  Sedwick  mentioned 
this  to  him,  and  Mr.  Hezekiah  Goberth  replied,  that  he  wanted  about 
one  hoar's  rest,  that  he  wa^  very  much  fatigued.  This  deponent 
then  observed  that  if  he,  Mr.  Goberth,  wished  to  make  any  provision 
for  his  little  son,  that  was  the  time,  and  rest  afterwards.  He,  this 
deponent,  farther  stated  to  Mr.  Hezekiah  Goberth,  that  any  arrange- 
ment that  he  wished  could  be  attended  to  for  him  afterwards,  and 
that  James  M.  Sollers  and  James  Williams  then  assembled  around 
his  bed,  and  that  this  deponent  and  Dr.  John  A.  Sedwick  were 
already  at  the  bedside.  That  Dr.  George  W.  Dorsey  came  to  the 
bedside  also,  and  that  he  is  not  satisfied  that  he  was  called  by  Mr. 
Hezekiah  Coberth  or  not ;  that  then  Mr.  Hezekiah  Goberth  took  hold 
of  Dr.  George  W.  Dorsey 's  hand;  he  then  asked  him  if  he  wanted 
him,  and  Mr.  Hezekiah  Goberth  then  stated,  using  his  own  phrase, 
I  wish  you  to  be  trustee  to  my  little  son  and  ray  general  agent.  He 
this  deponent,  then  asked  Mr.  Hezekiah  Goberth,  whether,  in  the 
event  of  its  being  necessary,  did  he  wish  Dr.  George  W.  Dorsey  to 
administer  on  his  estate,  to  which  he  replied  yes,  and  general  agency. 
Br.  John  A.  Sedwick  then  asked  him  whether  he  wished  us  the  said 
witnesses,  to  witness  this  to  be  his  last  will  and  testament.  He  first 
gave  assent  by  nodding  his  head,  and  then  said,  I  do ;  and  that  he, 
this  deponent,  was  certain  that  Mr.  Hezekiah  Goberth  heard  them, 
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and  that  the  words  aforesaid  were  spoken  in  his  last  illness,  and  in 
his  own  house  and  his  phice  of  residence,  and  in  the  presence  of  this 
deponent,  James  M.  Sollers,  Dr.  John  A.  Sedwick  aDd  James  Wil- 
liams, who  were  all  standing  around  his  bedside  at  the  time.  And 
the  said  deponent  further  saith,  that  Dr.  George  W.  Dorsey  married 
the  daughter  of  Hezekiah  Goberth,  deceased,  which  daughter  died 
^  without  issue  previous  to  the  *  death  of  the  said  Hezekiah 

*^^  Goberth,  and  the  said  Hezekiah  Goberth  had  a  peculiar  way  of 
e:xpressing  himself;  and  further  this  deponent  saith  not. 

The  de|x>sition  of  James  M.  Sollers,  after,  &c.,  deposeth  ^nd  saith, 
that  he  was  sent  for  by  Dr.  George  W.  Dorsey  to  see  Mr.  Hezekiah 
Goberth.  After  being  there  some  time  Dr.  L.  L.  Weems  and  Dr. 
John  A.  Sedwick  came  in  some  time  after  they  had  been  there.  Dr. 
John  A.  Sedwick  asked  Mr.  Hezekiah  Goberth  if  he  did  not  wish  to 
see  Mr.  James  A.  Bond  to  do  some  writing  or  bnsiuess  for  him ;  he 
answered  he  did,  but  he  wished  some  rest.  Dr.  L.  L.  Weems  then 
said  to  Mr.  Hezekiah  Goberth,  you  had  better  say  what  you  wish  to 
say,  and  rest  afterwards.  He,  Mr.  Hezekiah  Goberth  then  looked 
round  and  asked  for  Dr.  George  W.  Dorsey,  who  was  at  that  time 
setting  on  the  small  bedside;  he  arose  and  went  to  the  bedside  of 
Mr.  Hezekiah  Goberth,  and  be  then  reached  out  his  hand  and  caught 
Dr.  George  W.  Dorsey  by  the  hand ;  he  then  asked  what  be  wanted, 
and  he  said  he  must  rest.  Dr.  L.  L.  Weems  then  said  to  Mr.  Heze- 
kiah Goberth,  I  would  not  put  it  o^',  sir ;  whatever  you  wish  to  say, 
say  it  in  our  presence  and  it  shall  be  attended  to.  He  then  said 
something  in  an  indirect  tone  which  he  this  deponent  did  not  under- 
stand. Dr.  L.  L.  Weems  then  asked  Mr.  Hezekiah  Goberth  if  he 
wished  Dr.  George  W.  Dorsey  to  be  guardian  to  his  little  son,  and 
his  reply  was  yes,  distinctly ;  and  after  some  pause  he  Mr.  Hezekiah 
Goberth  said  general  trustee ;  and  he  was  then  asked  by  Dr.  L.  L. 
Weems  if  he  wished  Dr.  George  W.  Dorsey  to  administer  on  his 
estate,  and  he  then  replied  yes ;  and  after  a  pause,  my  general  agent, 
And  Dr.  John  A.  Sedwick  then  asked  Mr.  Hezekiah  Goberth  if  he 
wished  us,  the  witnesses,  to  consider  this  his  last  will  and  testament. 
He  Mr.  Hezekiah  Goberth  then  nodded  his  head  and  said  yes;  and 
that  this  conversation  was  during  the  last  illness  of  Mr.  Hezekiah 
Goberth,  and  at  his  house  and  his  place  of  residence,  and  in  the  pres- 
ence of  this  deponent,  and  James  Williams,  Dr.  John  A.  Sedwick  and 
Dr.  L.  L.  Weems,  all  of  whom  were  standing  around  his  bedside  at 
that  time.  This  deponent  believes  that  Mr.  Hezekiah  Goberth  was 
rational  at  the  time ;  and  further  this  deponent  saith  not. 
^  ^  *  The  deposition  of  James  Williams,  after,  &c.,  deposeth 
'■^^  and  saith,  that  on  Thursday  morning  he  visited  St.  Leonards, 
and  hearing  of  Hezekiah  Goberth's  illness,  he  went  to  see  him,  when 
Dr.  Loch  L.  Weems,  who  was  then  present  at  the  time,  said  to  Mr. 
Goberth,  whilst  he  this  deponent  was  present,  that  any  request  that 
he  Mr.  H.  Goberth  would  make  before  these  gentlemen  would  be 
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jast  as  good  as  a  will,  and  Mr.  Goberth  replied  yes.  Mr.  Cobertb 
then  called  for  Dr.  George  W.  Dorsey,  and  the  Doctor  then  took 
holil  of  his  band ;  when  Dr.  John  A.  Sedwick  or  Dr.  Loch  L.  Weems 
asked  Mr.  Cobertb  if  be  wished  Dr.  George  W.  Dorsey  to  take  care 
of  bis  child,  or  to  be  his  administrator;  and  at  the  same  time  Dr. 
Loch  L.  Weems  asked  Mr.  Cobertb  if  he  considered  that  to  be  his 
last  will  and  testament,  and  he  nodded  assent  and  said  yes ;  and 
that  the  words  purporting  to  be  bis  last  will  were  spoken  during  the 
last  illness  of  Mr.  Goberth,  and  at  bis  bouse,  and  in  the  presence  of 
this  deponent.  Dr.  John  A.  Sedwick,  Dr.  Loch  L.  Weems  and  James 
M.  Sellers,  who  were  all  standing  around  his  bedside  at  the  time,  in 
his  house  and  bis  place  of  residence ;  and  further  this  deponent  saitb 
not. 

The  deposition  of  Thomas  Edmonds,  after,  &c.,  deposeth  and  saith, 
that  he  knew  Ann  and  Elizabeth  Cobertb  to  be  sisters  of  the  half- 
blood  to  Hezekiab  Cobertb ;  and  that  they  removed  to  the  City  of 
Annapolis  some  years  ago;  and  that  one  of  them  married  a  Mr.  Sears, 
and  the  other  a  Mr.  McNeir ;  and  further  this  deponent  saitb  not. 

The  deposition  of  Jesse  J.  Dalrymple,  after,  &c.,  deposeth  and 
saith,  that  be  beard  Mr.  H.  Goberth,  in  bis  life-time  say,  that  the 
mother  of  the  McNeirs  was  bis  sister;  and  further  this  deponent 
saith  not. 

The  deposition  of  William  H.  Tuck,  after,  &c.,  deposeth  and  saith, 
that  he  knew  Basil  Sheppard  and  Elizabeth,  his  wife,  of  Annapolis; 
and  that  Elizabeth  Sheppard  is  the  mother  of  Greorge  and  William 
McNeir,  both  of  whom  be  has  beard  say  that  their  mother  and  Mrs. 
Ann  Sears  are  sisters  of  the  half-blood  of  the  late  Hezekiab  Cobertb ; 
and  further  this  deponent  saitb  not. 

•  The  Orphans'  Court  having  beard  the  parties  by  their 
connsel  and  duly  considered  the  testimony  in  the  case,  do    *^® 
adjudge,  order  and  decree,  that  the  said  paper  olBered  for  probat  as 
the  nuncupative  of  the  said  H.  Cobertb  be  and  the  same  is  hereby 
rejected,  and  ordered  not  to  be  admitted  to  probat  as  his  will. 

From  which  decree  the  said  George  W.  Dorsey  appealed. 

It  was  agreed  in  the  Appellate  Court  to  amend  the  record  so  as  to 
show  that  it  was  in  proof  in  the  Orphans'  Court,  that  the  deceased 
Ooherth,  4ied  possessed  of  personal  property  of  the  value  of  several 
thoosand  dollars. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dos- 
^£7,  Chambbbs,  and  Spenge,  J  J. 

Sollers  and  S,  Pifikney,  for  the  appellant.  Tuck  and  Alexander, 
for  the  appellees. 

DoBBEY,  J.  delivered  the  opinion  of  this  Court.  Nuucupa- 
^^^'e  wiUs,  though  tolerated,  are  by  no  means  favorites  of  the  law. 
Independent  of  the  Statute  of  Frauds  altogether,  the  factum  of 
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a  nancupative  will  requires  to  be  proved  by  evidence  more  strict 
and  stringent,  than  that  of  a  written  one  in  every  single  par- 
ticular. This  is  requisite  in  consideration  of  the  facilities  with  which 
frauds  in  setting  up  nuncupative  wills  are  obviously  attended.  Facili- 
ties which  absolutely  require  to  be  counteracted,  by  Courts  insisting 
on  the  strictest  proof  as  to  the  facta  of  such  alleged  wills.  Hence 
the  testamentary  capacity  of  the  deceased,  and  the  animus  testandi 
at  the  time  of  the  alleged  nuncupation,  must  appear,  in  this  case  of 
a  nuncupative  will,  by  the  clearest  and  most  indisputable  testimony. 
.  See  Lemama  vs.  Bonsai,  2  Eng,  Uccl  Rep.  147 ;  1  WiUiams  on  Exe- 
ctiiorSj  62,  and  the  case  of  Prisdlla  E.  YamalVs  Willy  4  Rawle^s  Rep.  62. 
A  will  made  by  interrogatories  is  valid;  but  undoubtedly  whenever  a 
will  is  so  made,  the  Court  must  be  more  upon  its  guard  against  im- 
portunity, more  jealous  of  capacity,  and  more  strict  in  requiring  proof 
-  ^  of  spontaneity  and  volition,  than  it  would  be  in  an  ordinary 
IW  •case.  1  Eng.  EccL  Rep.  32,  Green  vs.  Skipworth  and  others. 
According  to  these  sound  and  well  established  principles,  let  us  pro- 
ceed to  the  examination  of  the  case  before  us:  first  premising  that 
no  bequests  having  been  made  by  the  alleged  nuncupative  will,  it  is 
not  subject  to  the  operation  of  the  Statute  of  Frauds  in  relation  to 
such  testaments ;  nor  to  that  of  the  Act  of  Assembly  of  1810,  chap.  34. 

The  only  effect  of  the  will,  if  admitted  to  probat,  and  it  were  com- 
petent to  effectuate  the  supposed  intent  of  the  testator,  would  be  to 
secure  to  the  appellant  the  appointment  of  executor  or  adminstrator 
of  the  deceased,  and  the  guardianship  of  his  only  child.  The  latter 
object,  however,  could  not  be  accomplished ;  a  written  will  being 
made  indispensable  for  such  a  purpose,  by  the  Statute  of  12  Car.  2, 
chap.  24. 

To  the  admission  to  probat  of  the  will  in  question,  a  number  of 
objections  were  interposed  in  the  Orphans'  Court,  most  of  which  we 
deem  it  unnecessary  to  examine.  That  on  which  we  think  the  deci- 
sion of  the  cause  mainly  depends,  as  far  as  such  objections  are  con- 
cerned, is  the  allegation  of  the  appellees,  that  the  will,  attempted  to 
be  proved,  was  not  the  voluntary  act  and  free  will  of  the  deceased, 
but  he  was  induced  to  speak  of  his  affairs,  as  mentioned  in  said 
paper,  by  the  suggestion  of  others,  only  a  short  time  before  his 
death,  and  when  he  was  not  in  a  mental  or  physical  condition  to 
make  a  will,  or  execute  a  valid  deed  or  contract ;  and  that  in  the 
situation  in  which  he  was  placed,  and  the  circumstances  connected 
with  the  execution  of  said  paper,  he  was  too  weak  to  transact  busi- 
ness, or  to  resist  the  suggestions  that  were  made  to  him,  of  the  neces- 
sity of  making  a  will ;  and  said  words,  attributed  to  the  deceased, 
were  used  by  him  in  consequence  of  the  undue  influence  of  said  sug- 
gestions. To  establish  the  will,  the  appellant  produced  four  wit- 
nesses, being  the  only  persons,  except  himself,  who  appear  to  have 
been  with  the  deceased  at  the  time  it  is  alleged  to  have  been  made. 
Two  of  those  were  the  attending  physicians;  one  a  person  sent  for 
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by  the  appellant,  and  the  fourth  an  accidental  visitor.    The  Orphans^ 
Court  proceeded  to  take  their  testimony;  and  as  respects  the  sanity 
of  •  the  decedent,  what  have  they  testified  I    The  first  witness  g*^^ 
Dr.  Sedwick,  after  detailing  what  he  alleged  as  having  occurred  '♦^ " 
on  the  morning  of  the  making  of  Coberth's  testament,  and  of  his 
death,  proceeds  thus :  ^'  this  deponent  further  says,  that  the  reason 
wby  he  mentioned  this  subject  to  Hezekiah  Coberth  was,  his  having 
heard  him,  during  his  illness,  express  a  wish  to  make  some  arrange- 
ment respecting  his  affairs ;  that  they  were  not  at  that  time,  as  he 
wished;  and  that  he  wished  that  they.  Dr.  L.  L.  Weems  and  him- 
self, should  do  something  for  him,  as  he  wished  to  recover  and  re- 
cruit to  make  some  arrangements ;  and  that  at  the  time  he  Hezekiah 
Coberth  made  these  declarations,  he  was  perfectly  sane ;  and  that 
the  aforementioned  words,  purporting  to  be  his  last  will,  were  spoken 
by  Mr.  Hezekiah  Coberth  in  the  presence  of  him  the  deponent,  Dr. 
L.  L.  Weems,  James  M.  Sollers  and  James  Williams ;  and  that  they 
were  spoken  in  his  last  illness,  and  in  his  own  house  and  place  of 
residence ;  and  that  he  this  deponent  was  called  to  Mr.  Hezekiah 
Coberth,  on  Saturday  previous  to  his  death ;  and  that  the  words, 
expressive  of  a  disposition  to  make  some  arrangement,  were  spoken 
a  part  on  Monday,  and  a  part  on  Tuesday  or  Wednesday."    The 
deceased  died  on  Thursday  morning,  as  proved  by  Dr.  Sedwick.    He 
gives  no  testimony  as  to  the  sanity  of  the  mind  of  the  decedent,  at 
the  time  of  the  nuncupation  in  question,  but  confines  his  evidence 
on  this  subject,  to  its  state  some  one,  two  or  three  days  before.    Dr. 
Weems  states  that,  ^^on  Thursday  morning  he  found  him  (Coberth,) 
io  a  dying  condition,  but  i>erfectly  rational."   James  M.  Sollers  says, 
"he believes  that  Mr.  Hezekiah  Coberth  was  rational"  at  the  time 
of  the  alleged  nuncupation.    But  what  degree  of  rationality  was 
meant  by  the  witness  I    Whether  a  mere  exemption  from  delirium, 
orsQch  a  degree  of  intellect  as  would  enable  its  possessor  to  make  a 
valid  deed  or  contract,  or  a  reasonable  or  sensible  disposition  of  his 
property,  does  not  appear.    James  Williams,  the  remaining  witness, 
gives  no  testimony  as  to  the  sanity  of  the  deceased.    When  then  we 
advert  to  the  fact,  that  the  want  of  mental  capacity  in  the  deceased, 
vas  a  ground  of  objection  to  the  probat;  that,  independently  of 
•such  objection,  it  was  the  duty  of  the  appellant  to  prove  o^-- 
such  capacity  by  the  clearest  and  most  indisputable  lesti-  '•^^ 
^ony ;  that  of  the  four  witnesses  to  the  will,  but  two  of  them  testify 
as  to  snch  capacity ;  that  he  who  does  so  most  strongly,  says,  that 
^hen  he  visited  Coberth,  on  the  morning  of  the  alleged  nuncupa- 
^^n,  (which  was  the  morning  of  his  death,)  he  found  him  in  a  dying 
<5ondition;  that  all  the  facts  given  in  evidence  by  the  witnesses  as 
^  the  conduct  of  the  deceased,  and  those  around  him,  during  the 
tinie  of  the  alleged  nuncupation,  leave  upon  the  mind  doubts  as  to 
the  mental  capacity  of  the  testator.    We  think  the  Orphans'  Court 
^ere  right,  upon  that  ground,  in  refusing  to  admit  to  probat  the 
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proffered  nancupative  will.  We  think,  too,  looking  to  all  the  proof 
in  the  cause,  and  the  manner  in  which,  by  interrogatories,  the 
alleged  nuncupation  was  drawn  from  the  decedent,  that  there  was 
not  such  proof  of  spontaneity,  and  of  the  animus  testandi  as  is  indis- 
pensable to  the  validity  of  such  a  will.  The  only  reported  case, 
which  we  have  met  with  of  a  will  made  by  interrogatories  to  the 
testator,  is  that  of  Gree^i  vs.  Skipttor^  and  others^  1  Eng.  EccL  Rep. 
32 :  at  which  it  it  only  necessary  to  glance  for  a  moment,  to  see  that 
its  admission  to  probat  stands  upon  grounds  infinitely  stronger  than 
could  be  urged  in  favor  of  that  now  under  consideration.  To  grant 
probat  to  the  will  now  before  us,  would,  in  onr  opinion,  establish  a 
precedent  fraught  with  the  most  dangerous  tendency. 

The  decree  of  the  Orphans^  Court  is  affirmed  with  costs. 


1202    •John  Steyeb  vs.  John  Hoye,  H.  M.  Pettit  and  James 

Smith. — ^December,  1841. 

On  the  28th  December,  1835,  S.  obtained  a  ivarrant  of  resurvey,  which  he 
executed  and  closed  at  the  county  surveyor's  office  on  the  10th  June, 
1886.  On  the  Ist  November  following,  be  caused  a  new  survey  to  be 
made,  taking  in  a  much  larger  amount  of  vacancy  than  on  his  first  sur- 
vey. The  second  survey  was  returned  into  the  land  office  on  the  17th 
November,  1836,  and  caveated  on  the  5th  December,  1886,  and  12th 
August,  1837.  J.  under  a  common  warrant  returned  a  certificate  of 
survey  into  the  land  office  on  the  13th  August,  1886,  then  paid  his  com- 
position money,  and  on  the  3rd  March,  1837,  his  certificate  not  being 
caveated,  procured  a  patent.  The  patent  of  J.  extended  across  the  land 
taken  up  by  S.  so  as  to  destroy  the  contiguity  between  the  original  tract 
of  S.  and  its  adjacent  vacancy,  and  the  vacancy  which  S.  claimed  to 
include  under  his  second  survey.  The  vacancy  thus  cut  o'ff ,  was  claimed 
by  H.  under  a  certificate  returned  to  the  land  office  on  the  2nd  Septem- 
ber, 1836,  compounded  on  the  same  day,  caveated  by  8.  in  November, 

1836,  and  patented  upon  the  overruling  of  that  caveat  in  November, 

1837.  Upon  a  bill  filed  by  S.  to  vacate  the  patents  to  J.  and  H.  upon  the 
ground  of  combination  and  fraud,  to  intercept  the  due  prosecution  of 
his  warrant,  by  the  wrongful  interposition  of  J's  patent,  for  the  pur- 
pose of  destroying  the  continuity  of  the  vacancy.  It  was  held^  there 
was  no  proof  of  fraud;  that  if  S.  bad  not  neglected  for  six  months  to 
enter  his  caveat  to  J's  patent,  the  Judge  of  the  land  office  would  have 
rejected  his  certificate,  and  thus  the  equitable  right  of  priority  in  S. 
would  have  remained  unimpaired. 

A  warrant  of  resurvey  gives  the  holder  thereof  a  prior  right  according  to 
its  seniority,  to  acquire  a  title  to  all  the  vacancy  contiguous  to  his  tract 
of  land ;  but  at  the  same  time  the  law  exacts  due  diligence  according  to 
the  rules  of  the  laud  office,  from  such  a  holder,  to  perfect  his  equitable 
title  in  due  season,  or  protect  himself  from  the  operation  of  other  sur- 
veys which  may  conflict  with  his  rights,  and  which  he  did  not  (as  he 
might  have  done,)  caveat,  (a) 


(a)  See  Oarretson  vs.  Cole,  2  H.  &  McH.  805,  note. 
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No  land  can  be  taken  up  under  a  warrant  of  resuryey  as  vacancy,  but  that 
which  lies  adjacent  to  the  tract  resurveyed.  It  may  extend  to  the  lines 
of  other  tracts,  but  not  beyond  or  over  them. 

Where  a  tract  of  vacant  and  unpatented  land  may  be  affected  by  one  of  two 
outstanding  warrants,  the  fact  that  the  one,  which  has  not  the  prior 
right,  did  execute  his  survey,  and  proceed  to  procure  a  patent  in  the 
absence  of  a  caveat  before  the  other,  is  not  a  circumstance  from  which 
a  Court  of  equity  will  infer  fraud. 

It  is  a  general  and  well  established  rule  of  the  land  office,  that  no  patent 
shall  be  issued  for  any.  land  for  which  a  patent  has  been  previously 
granted,  yet  it  often  happens  from  inattention  or  accident,  that  this  rule 
is  not  observed,  and  therefore  it  has  been  laid  down  from  a  very  early 
period',  that  a  x>atent  always  gives  title  by  relation  from  the  date  of  the 
certificate,  special  warrant,  or  entry  in  the  surveyor's  book,  on  which 
the  land  has  been  particularly  designated  and  described.  Per  Blamd, 
J.  L.  O. 

*For  this  "purpose  a  warrant  of  resurvey  is  considered  as  a  special  a^q 
warrant,  binding  from  its  date,  so  that  by  this  legal  relation  to  '^^^ 
the  date  of  the  certificate  or  special  designation,  the  evils  which  may 
arise  from  there  being  apparently  two  legal  titles,  derived  from  the 
same  grantor,  for  the  same  land,  may  be  in  a  great  measure  easily  cor- 
rected.   Per  Bland,  J.  L.  O. 

Where  there  are  remaining  in  the  land  office  two  certificates,  held  by  differ- 
ent persons,  for  the  same  land,  upon  which  no  patent  has  been  issued, 
thcfholder  of  the  elder  certificate  may  by  caveat  prevent  a  patent  from 
issuing  on  the  younger  one;  but  if  he  does  not  do  so,  and  a  patent  is 
obtained  on  the  junior  certificate,  a  patent  will  not  upon  a  caveat  be 
granted  upon  such  elder  certificate.     Per  Bland,  J.  L.  O. 

All  proceedings  in  the  land  office  being  public,  and  open  to  all  persons,  it 
may  fairly  be  presumed,  that  the  holder  of  the  elder  certificate,  knew 
of  and  waived  all  objection  to  the  issuing  of  a  patent  upon  the  junior 
certificate.    Per  Bland,  J.  L.  O. 

A  patent  obtained  upon  a  junior  as  against  an  elder  certificate,  or  special 
warrant,  by  reason  of  the  negligence  of  the  holder  of  such  elder  certifi- 
cate or  special  warrant  in  not  attending  to  his  prior  rights,  or  not  filing 
a  caveat,  is  valid;  and  may  destroy  the  continuity  of  an  adjacent  va- 
cancy, for  which  otherwise  the  holder  of  the  elder  certificate  might 
have  procured  a  patent.    Ibid. 

A  caveat  may  be  entered  at  any  time  before,  but  not  after  a  patent  has  been 
actually  signed  by  the  Governor  and  Chancellor,  and  the  great  seal 
affixed  thereto.    Ibid. 

Appeal  from  the  Court  of  Chanoery.  On  the  31st  August,  1838, 
John  Steyer  filed  his  bill  alleging,  that  being  seized  of  a  tract  of 
land  called  ^Hhe  Plains  of  Moab,"  contiguous  to  which  it  was  sup- 
posed there  was  to  be  found  much  vacant  laud,  he  did  on  or  about 
the  28th  day  of  December,  1835,  sue  out  ot  the  land  office  a  warrant 
to  reanrvey  his  ai'oresaid  tract  of  land  called  ^'  the  Plains  of  Moab,'' 
with  liberty  to  include  contiguous  vacant  lands ;  that  said  warrant 
was  sbortlj  afterwards  placed  in  the  hands  of  the  surveyor  for  execu- 
tion; and  on  or  about  the  1st  of  November,  1836,  was  executed,  and 
&  certificate  of  the  resurvey  made  on  account  of  complainant,  was 
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retaroed  into  the  land  office ;  whereby  it  appears  that  yonr  orator's 
original  tract  contained  the  quantity  of  3,773|  acres,  clear  of  elder 
surveys;  and  that  the  surveyor  had  included  the  quantity  of  3,369^ 
acres  of  vacant  land ;  and  that  the  whole  was  reduced  into  one  tract 
by  the  name  of  Competition,  as  by  reference  to  said  certificate  now 
^g^m  remaining  ♦  in  the  land  office,  will  appear;  that  he  duly  com- 
"^"^  pounded  on  his  aforesaid  certificate  of  resurvey,  and  thereby 
entitled  himself  to  demand  a  patent  therefor,  and  but  for  the  acts 
and  doings  of  the  defendants  hereinafter  named,  would  have  ob- 
tained such  patent  in  due  season.  But  now,  so  it  is,  that  John  Hoye, 
Henry  M.  Pettit  and  James  Smith,  confederating  together  to  defraud 
complainant  of  the  benefit  of  his  aforesaid  warrant  of  resurvey,  and 
to  appropriate  the  vacancy  to  themselves,  the  said  John  Iloye  caused 
a  common  warrant,  which  he. had  previously  sued  out  of  the  said 
land  office,  to  be  laid  on  or  before  the  22nd  April,  1836,  on  a  part  of 
the  vacancy,  so  as  aforesaid  affected  and  bound  by  the  complainant's 
warrant  of  resurvey,  and  returned  into  the  land  office  a  certificate  of 
his  survey  by  the  name  of  ''  Coal;"  and  afterwards  having  assigned 
a  moiety  of  his  interest  in  said  certificate  to  the  said  Pettit,  the  said 
partners  on  or  about  the  2nd  May,  1836,  sued  out  a  warrant  to  re- 
survey said  tract,  with  the  power  of  taking  up  the  contiguous  va- 
cancy, which  said  warrant  was  executed  on  the  10th  June«  183G,  and 
a  certificate  of  the  resurvey  thereof  was  shortly  afterwards  returned 
into  the  said  land  office  by  the  name  of  ''  Coal  and  Iron  Certain ;  ^ 
whereby  it  appears,  that  under  cover  of  their  aforesaid  warrants, 
the  said  Hoye  and  Pettit  had  taken  up  and  appropriated  the  quantity 
of  2,756^  acres,  parcel  of  the  vacancy,  which  was  designed  to  be 
affected,  and  in  truth  was  bound  by  the  complainant's  warrant  of 
resurvey.  7Jhe  complainants  thereupon  entered  caveats  against  the 
issuing  of  patents  on  the  aforesaid  certificates  of  the  said  Hoye  and 
Pettit,  and  they  entered  a  cross  caveat  against  your  complainant's 
aforesaid  certificate  for  "Competition,"  and  depositions  were  taken 
by  the  parties  aforesaid,  and  returned  into  the  said  land  office,  to  be 
used  at  the  hearing  of  the  aforesaid  cross  caveats. 

The  complainant  was  then  for  the  first  time  made  aware  of  the 
fact,  that  the  said  confedecates,  the  better  to  advance  their  aforesaid 
wrongful  purposes,  had  procured  a  common  warrant  of  resurvey  to 
be  issued  out  of  the  said  land  office  in  the  name  of  the  said  James 
H.  Smith,  under  color  of  which  the  said  Smith  ♦had  taken 
'^^^  up  another  body  of  vacant  land,  which  was  as  aforesaid 
covered  by  your  orator's  warrant  of  resurvey,  and  had  caused  a  cer- 
tificate of  survey  thereof  to  be  returned  to  the  said  land  office  by  the 
name  of  "Birmingham  Mines, '*  and  procured  a  patent  to  be  issned 
therefor  to  him,  and  having  thus  secured  a  legal  title  to  the  said 
land,  a  caveat  was  entered  in  the  name  of  said  Smith  against  the 
said  Steyer's  certificate  of  resurvey. 
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That  at  the  hearing  of  the  aforesaid  careats,  which  were  heard 
together,  the  complainant's  counsel  insisted,  that  he  had  made  oat 
a  clear,  legal,  and  equitable  title,  to  all  the  aforesaid  vacancy  against 
the  aforesaid  confederates;  but  the  Chancellor  (as  Judge  of  the 
laDcl  office,)  was  of  opinion,  that  inasmuch  as  the  said  Smith  had 
procured  a  patent  for  the  said  tract  called  '^  Birmingham  Mines,"  it 
would  be  necessary  to  have  that  tract  vacated  before  a  second  patent 
could  be  granted  to  complainant  for  the  same  land ;  and  therefore 
the  caveat  of  the  said  Smith  against  Steyer's  certificate  was  ruled 
good.  And  the  Judge  of  the  land  office  was  further  of  opinion,  that 
the  continuity  or  connexion  between  the  vacancy  included  in  the 
aforesaid  certificates  of  the  said  Hoye  and  Pettit,  and  your  orator's 
origiDal  tract  called  ^^  the  Plains  of  Moab,"  having  been  destroyed  by 
the  intervening  survey  of  the  said  Smith  of  ^'  Birmingham  Mines," 
the  complainant  could  make  no  title  to  the  said  vacancy  under  his 
aforesaid  warrant  of  resurvey;  and  therefore  the  complainant's 
"caveats"  against  the  said  Hoye  and  Pettit  were  overruled;  and 
the  caveat  of  the  said  Hoye  and  Pettit  against  complainant's  certifi- 
cate was  held  good,  and  a  patent  was  directed  to  be  issued  to  them 
for  the  vacancy,  and  so  as  aforesaid  included  in  their  surveys,  all 
which  will  appear,  &c. 

The  bill  then  alleged  that  complainant  was  advised  that  said  judg- 
ments were  not  conclusive  against  his  claim  to  equitable  interposi- 
tion of  this  Court,  against  the  technical  rights  .which  have  been 
acquired  by  the  aforesaid  confederates;  and  that  he  will  be  entitled 
to  a  decree  vacating  all  the  patents  granted  to  the  parties  aforesaid, 
or  declaring  that  said  parties  shall  stand  seized  of  the  premises  so 
granted  to  them  as  trustees  for  the  •  complainant,  and  re-  or^A 
qairing  them  to  convey  the  same  unto  him  upon  proving  the  ^^^ 
Iraud  and  confederacy  aforesaid ;  and  even  in  the  absence  of  any 
proof  of  actual  fraud  on  the  part  of  the  said  parties,  that  Chancery 
will  impote  to  them  an  improper  and  fraudulent  motive,  from  the 
fact  that  they  were  aware  of  the  existence  of  your  orator's  warrant 
of  resurvey,  and  of  its  legal  operation,  in  giving  a  priority  of  right 
or  pre-emption  to  your  orator  to  all  the  aforesaid  vacancy,  at  the  very 
time  they  were  seeking  by  the  practices  aforesaid,  to  appropriate  the 
same  vacancy  to  their  own  use.  And  complainant  suggests  that  his 
resurvey  was  in  fact  made  before  the  granting  of  the  aforesaid  patent 
to  the  said  Smith ;  his  resurvey  was  made  at  a  time  when  it  was  per- 
fectly competent  to  Isim,  according  to  the  usages  of  the  land  office, 
to  include  therein  all  the  vacancy  which  he  has  included,  and  if  ac- 
cording to  the  strict  rules  of  the  office,  his  resurvey  once  rightly 
inade,  conld  be  avoided  by  the  subsequent  grant  of  a  portion  of  the 
land  so  taken  up  by  him,  to  the  said  Smith,  he  is  advised  that  the 
effort  to  avail  themselves  of  this  unjust  operation  of  the  rule,  was  a 
breach  of  equity  and  conscience  on  the  part  of  the  said  Hoye  and 
Pettit,  which  ought  to  subject  them  to  the  pointed  rebuke  of  this 
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honorable  Court.    And  tbe  complainant  charges,  that  he  was  entirely 
ignorant  of  tbe  existence  of  the  aforesaid  sarrey  of  the  said  Smith, 
nntil  after  a  patent  had  been  granted  to  him  as  aforesaid ;  and  by 
the  practice  of  the  aforesaid  parties  was  led  to  believe,  that  the  cet- 
tificates  aforesaid  of  the  said  Hoye  and  Pettit  were  alone  relied  on 
to  defeat  his  rights;  and  he  farther  avers,  that  the  grant  of  the 
patent  to  the  said  Smith  as  aforesaid,  operated  as  a  surprise  on  him, 
and  that  all  the  measures  of  the  aforesaid  parties,  and  every  of 
them,  were  had  with  full  notice  of  the  existence  of  your  orator's 
warrant  of  resurvey,  and  of  its  legal  oi>eration,  and  of  the  intent  of 
your  orator  to  avail  himself  thereof,  and  for  the  purpose  of  defeating^ 
its  operation,  and  securing  the  aforesaid  vacant  land  to  themselves. 
Prayer  for  general  relief  according  to  his  case. 
The  several  answer  of  John  Hoye  alleged,  that  in  April,  1836,  he, 
^  this  defendant,  made  a  survey  of  a  tract  of  land  *  called 
4iPl  u  Coal,"  situated,  &c. ;  that  his  survey  was  duly  and  legally 
made,  and  that  he  assigned  the  one  undivided  half  or  moiety  of  the 
same  to  Henry  M.  Pettit,  the  aforenamed,  who  paid  him  a  valuable 
consideration  for  the  same;  and  that  the  office  certificate  of  the 
same  was  some  time  in  the  month  of  April,  183G,  returned  into 
the  land  office,  and  the  composition  money  due  to  the  State  for  the 
vacant  land  so   taken   up  was  regularly  and  duly  paid  into   the 
treasury ;  that  a  warrant  of  resurvey  was  sued  out  of  the  land  office 
by  this  defendant,  and  the  said  Pettit,  to  resurvey  said  tract  of 
land,  and  vacancy,  &c.,  and  that  in  the  month  of  May,  1836,  this  de- 
fendant and  the  said  Pettit  instructed   the  surveyor  of  Allegany 
County  to  execute  the  same;  that  after  the  said  surveyor  had  made 
some  progress  in  the  execution  thereof,  he,  the  said  surveyor,  in- 
formed this  defendant  and  the  said  Pettit,  that  the  said  John  Steyer 
was  at  that  time  the  holder  of  a  warrant  of  resurvey;  that  either 
might  or  did  extend  to  and  affect  the  vacant  land  intended  to   be 
taken  up  by  this  defendant  and  the  said  Pettit,  under  their  aforesaid 
warrant  of  resurvey ;  that  this  defendant  for  himself  and  in  behalf 
of  the  said  Pettit,  then  instructed  the  said  surveyor  to  do  nothing 
more  towards  the  execution  of  their  said  warrant  of  resarvey  until 
the  said  Steyer  should  have  executed  his  aforesaid  warrant,  and 
should  have  taken  what  vacant  land  he  might  desire  to  take  up 
under  the  same;  that  the  said  surveyor  did  so  suspend  the  execution 
of  the  aforesaid  warrant  of  this  defendant's  and  the  said  Pettit's; 
that  on  or  about  the  10th  day  of  June,  1836,  £he  said  Steyer  did 
execute  his  said  warrant  of  resurvey,  as  appears  by  the  record  of  the 
certificate  of  said  resurvey,  called  "  the  Plains  of  Moab,"  resurveyed 
on  the  books  and  records  of  the  surveyor  of  Allegany  CJoanty,  to  a 
copy  of  which  certificate  marked  A,  herewith  exhibited,  this  de- 
fendant asks  leave  to  refer  as  a  part  of  this  answer.    This  defendant 
further  answering  saith,  that  when  he  instructed  the  said  sarveyor 
to  suspend  the  execution  of  his  and  the  said  Pettit's  warrant  of  le- 
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sarvej  as  aforesaid,  he  at  the  same  time  requested  the  said  sarveyor 
to  proceed  asiBOon  as  he  could  after  said  Steyer  should  have  executed 
his  aforesaid  warrant,  and  to  •  take  up  for  this  defendant  and  ^nft 
the  said  Pettit,  all  the  vacant  land  left  unoccupied  and  not  ^^^ 
taken  up  by  the  said  Steyer ;  that  in  making  this  request  he  wished  to 
practise  no  unfairness  towards  the  said  Sfeyer,  but  this  defendant 
did  so  in  the  prosecution  of  his  own  rights ;  that  the  said  Steyer's 
warrant  had  lain  unexecuted  from  2dth  December,  1S35,  until  the 
summer  of  1836,  during  all  which  time  the  said  Steyer  had  full  op- 
portunity and  leisure  to  make  his  mind  about  the  location  and 
quantity  of  the  land  he  might  wish  to  take  up;  that  this  defendant 
expressly  told  the  said  surveyor  to  defer  the  execution  of  the  warrant 
belonging  to  this  defendant  ^ud  the  said  Pettit,  until  the  said 
Stejer  should  take  whatever  quantity  of  vacant  land  he  might 
choose  to  take,  and  then  to  take  up  for  this  defendant  and  the  said 
Pettit,  the  remaining  vacancy,  whatever  the  quantity  might  be. 

That  this  defendant  is  advised,  that  the  records  as  aforesaid  of  the 
certificate  of  the  resurvey  of  the  said  John  Steyer,  made  on  the  10th 
Jane,  1836,  as  aforesaid,  was  full  notice  to  the  whole  world  of  the 
execution  of  his  warrant  dated  on  the  28th  day  of  December,  1835, 
and  of  the  quantity  and  location  of  the  land  he  had  elected  to  take 
nnder  that  warrant.    That  in  pursuance  of  the  instructions  given  to 
him  by  this  defendant,  the  said  surveyor,  shortly  after  the  said  Steyer 
had  executed  his  warrant,  proceeded  to  complete  the  execution  of 
the  warrant  of  resurvey  of  this  defendant's  and  the  said  Pettit's ; 
that  in  conformity  with  the  practice  of  said  surveyor,  the  said  resur- 
vey is  dated  on  the  day  of  its  commencement,  which  was  the  17th 
May,  1836;  that  the  said  resurvey  or  tract  of  land  was  called  "Coal 
andiron  Certain  ;"  that  it  contains  the  quantity  of  2,756^  acres  of 
I&ud,  and  that  the  composition  money  on  the  vacant  lot  therein 
included,  was  duly  paid  into  the  Treasury  of  the  State  by  this  de- 
fendant and  the  said  Pettit,  a  short  time  after  the  said  resnrvey  was 
completed,  the  oflBce  certificate  of  said  resurvey  having  been  duly  re- 
turned into  the  land  office  by  them.    And  this  defendant  further  an- 
swereth  and  saith,  that  no  other  person  whatever  except  the  said 
Pettit,  ever  had  or  now  has  any  share,  part  or  interest,  with  g^^^ 
this  •  defendant  in  the  said  tract  of  land  called  "  Coal  and  ^'^^ 
^^  Certain,"  and  that  the  said  Smith  never  had  any  interest  direct 
or  indirect  in  the  same,  and  that  this  defendant  never  told  him  any 
^bing  about  the  taking  up  of  said  land,  when  this  defendant  was 
ftbont  to  take  Cip  the  same  in  connection  with  the  said  Pettit :  and 
farther,  that  this  defendant  never  had,  nor  has  he  now,  any  part, 
share  or  interest  in  the  tract  of  land  called  "  The  Birmingham  Mines," 
^ken  np  by  the  said  Smith  in  the  summer  of  the  year  1836;  that 
*hen  the  tract  of  land  called  "Coal  and  Iron  Certain  "  was  taken 
ap  for  this  defendant  and  the  said  Pettit,  this  defendant  instructed 
the  surveyor  of  Allegany  County,  to  include  in  said  tract  all  the  land 
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left  vacant  by  the  said  Scejer,  at  the  time  of  hisexecating  his  afore- 
said warraut,  and  that  this  defendant  thought  the  said  surveyor  had 
so  included  all  said  vacant  land  in  said  tract  of  land  called  ''Goal  and 
Iron  Certain,"  and  that  this  defendant  did  not  then  know  that  the 
intervening  vacancy  between  the  land  taken  by  said  Steyer,  on  the 
10th  day  of  June,  1836,  and  the  tract  called  ''  Goal  and  Iron  Certain," 
did  exist  at  all,  and  that  this  defendant  and  the  said  Pettit,  and 
that  neither  of  them,  left  said  piece  of  land  so  intervening  remainin^^ 
vacant  for  the  purpose  of  permitting  or  enabling  the  said  Smith  to 
take  up  the  same,  and  that  the  said  piece  of  land  was  not  left  vacant  by 
this  defendant,  or  by  this  defendant  and  the  said  Pettit,  in  order 
that  the  said  Smith  might  take  up  and  intercept  or  cut  off  the  con- 
nection between  the  tract  of  laud  called  ''The  Plains  of  Moab  Re- 
surveyed,"  and  the  said  tract  called  ''  Goal  and  Iron  Certain,"  or  in 
any  manner  to  injure  the  said  Steyer,  or  prejudice  him  in  the  enjoy- 
ment of  any  of  his  rights  under  any  warrant  of  his,  or  in  any  manner  to 
benefit,  favor  or  befriend  the  said  Smith,  or  any  other  person  in  rela- 
tion to  said  intervening  and  remaining  piece  of  vacant  land.     And 
further,  that  this  defendant  and  the  said  Pettit  had  nothing  to  do 
with  the  suing  out  of  a  warrant  out  of  the  laud  office  in  the  name  of 
the  said  James  Smith  or  James  H.  Smith,  or  any  other  person,  for 
the  purpose  of  taking  up  said  piece  of  vacant  laud,  nor  had  this  de- 
fendant, or  this  defendant  and  the  said  Pettit,  any  thing  to  do  with 
the  •  warrant  purchased  by  said  Smith  for  that  purpose.    And 
'^'-^  this  defendant  further  answereth  and  saith,  that  the  tract  of 
land  called  "  Coal  and  Iron  Certain  "  was  not  taken  up,  or  the  certifi- 
cate of  resurvey  thereof,  dated  on  the  10th  day  of  June,  1836,  but  on 
the  17th  day  of  May,  1S36,  and  that  the  certificate  of  the  resurvey 
made  by  the  said  Steyer  under  his  aforesaid  warrant,  bears  date 
properly  on  the  10th  day  of  June,  1836,  and  not  on  the  1st  day  of 
November,  1836,  and  that  the  original  tract  of  laud  on  which  said 
Steyer's  warant  was  sued  out  did  not  contain  the  quantity  of  3,773| 
acres  but  the  quantity  of  456|  acres,  and  that  the  resurvey  made 
under  his  said' warrant  did   not  contain   the  quantity  of  3,369^ 
acres  of  vacant  land,  but  only  the  quantity  of  121|  acres  of  va< 
cancy,  as  appears  by  the  certificate  of  resurvey  bearing  date  on 
the  10th  day  of  June,  1836,  and  placed  on  the  records  of  the  sur- 
veyor of  Allegany  County  as  aforesaid,  a  copy  of  which  certificate  is 
herewith  exhibited  and  referred  to,  marked  A.    And  further,  that 
the  alleged  resurvey  called  "  Competition,"  was  not  fairly  made,  nor 
at  a  time  when  it  was  competent  and  proper  for  the  said  John  Steyer 
to  make  the  same,  inasmuch  as  that  resurvey  was  professedly  made 
on  the  1st  day  of  November,   1836,  when   in  truth  the  warrant 
of  resurvey  under  which  it  was  professedly  made,  had  been  already 
executed  on  the  10th  day  of  June,  1836,  as  aforesaid ;  that  by  the 
certificate  of  said  resurvey  placed  on  record  in  the  surveyor's  office 
as  aforesaid,  the  said  Steyer  gave  notice  to  this  defendant  and  the 
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whole  world,  of  the  execation  of  his,  the  said  Steyer's  warrant,  on  the 
10th  day  of  Jnne,  1836,  and  of  the  quantity  and  bonndaries  of  the 
land  he  had  chosen  to  take  up  under  his  said  warrant,  and  that  it 
was  perfectly  competent  and  right  for  this  defendant  and  the  said 
Pettit,  to  take  up  the  vacant  land  left  by  the  said  Steyer  at  the 
aforesaid  execution  of  his' warrants,  at  the  time  when  they  did 
take  it  up,  as  this  defendant  is  advised;  that  it  was  not  com- 
petent and  right  for  the  said  Steyer  to  reform  his  said  warrant 
and  execute  it  a  second  time,  even  for  his  own  use  and  benefit, 
to  the  prejudice  of  the  rights  of  this  defendant  and  the  said  Pettit, 
in  the  premises,  much  less  could  the  warrant  of  the  said    ^n 
•  Steyer  be  executed  a  second  time  for  the  benefit  of  a  third    -*** 
party,  as  this  defendant  is  advised.     And    this  defendant  further 
answering  and  saith,  that  he  is  credibly  informed  and  verily  be- 
lieves, that  the  said  warrant  of  the  said  Steyer  was  executed  on 
thesaid^lst  day  of  November,  1836,  not  for  the  use  and  benefit  of 
the  said  John  Steyer  himself,  but  for  the  use  of  a  certain  Joseph 
Dilly  and  a  certain  George  McGulIoh,  who,  wishing  to  deprive  this 
defendant  and  the  said  Pettit  of  the  land  included  in  said  tract 
.called  "  Coal  and  Iron  Certain,"  purchased  from  the  said  John  Steyer, 
the  privilege  of  executing  his  aforesaid  warrant  a  second  time,  after 
it  had  been  already  executed  on  the  10th  day  of  June,  1836;  that 
this  defendant  is  informed  and  verily  believes,  the  honesty  and  pro- 
priety of  the  said  second  execution  of  said  Steyer's  warrant  was  a 
matter  of  doubt  even  with  some  of  the  parties  interested  in  the 
scheme;  that  the  said  Dilly  and  McCulloh,  well  knowing  that  they 
could  not  at  the  time  spoken  of,  nor  at  any  time  afterwards,  acquire 
title  to  the  land  already  taken  up  by  this  defendant  and  the  said 
Pettit,  and  included  in  said  tract  called  ^*  Coal  and  Iron  Certain," 
Qnder  any  new  warrant  to  be  by  them  sued  out  of  the  land  oflBce, 
after  taking  legal  advice  as  to  the  propriety  of  the  measure  entered 
in  the  name  of  the  said  Dilly,  with  much  caution,  into  a  contract 
with  the  said  John  Steyer  in  writing,  according  to  which  contract 
the  said  Dilly  was  authorized  to  use  the  name  of  the  said  John' 
Steyer,  in  the  execution  of  his  said  warrant  of  resurvey,  which  had 
^n  already  executed  on  the  10th  day  of  June,  1836,  and  as  soon  as 
^  patent  should  issue  to  said  Steyer,  for  the  land  to  be  taken  up 
^der  the  second  execution  of  said  warrant,  then  the  said  Steyer 
was  bound  to  convey  to  the  said  Dilly,  the  land  so  patented  to  the 
said  Steyer;  that  the  consideration  according  to  said  contract  to  be 
I^W,  and  it  is  believed  was  paid  to  the  said  Steyer  by  the  said  Dilly, 
yas  a  small  sum  of  money;  that  certain  blanks  to  be  filled  accord- 
^°?  to  said  written  contract,  with  a  reference  to  a  certain  plat  said 
^be  in  the  hands  of  the  county  surveyor,  were  left  in  the  written 
^ntract  itself,  but  it  has  never  been  made  to  appear  that  there  was 
*t  that  time  any  •  plat  belonging  to  the  parties  in  the  hands   o--  « 
of  the  said  surveyor,  except  the  usual  plat  belonging  to  the   '**'• 
10  12  a.  &  J. 
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certificate  of  resurvey,  dated  on  the  10th  day  of  Jane,  1836,  as  afore- 
said ;  that  however  the  said  instrament  of  writing  execated  as  a 
contract  between  said  Steyer  and  Dilly,  might  have  been  intended 
by  Dilly  to  affect  the  mind  of  Steyer  in  relation  to  vacant  land  theu 
still  to  be  taken  up,  it  was  not  considered  safe  to  rely  on  said  con- 
tract at  the  hearing  of  the  cases  of  caveat  between  tbe  said  Steyer 
and  this  defendant  and  the  said  Petit ;  and  to  give  a  better  coloring 
to  the  proceedings  of  the  said  Dilly  and  McGulloh,  a  second  con- 
tract in  writing  was  execated  between  Steyer  and  Dilly,  it  is  believed 
by  this  defendant  sometime  in  the  month  of  April,  1837,  according 
to  which  latter  contract,  the  additional  vacancy  taken  ap  by  Dilly  at 
the  second  execution  of  said  Steyer^s  warrant,  was  specifically  par- 
celled out  between  the  said  Steyer  and  the  said  Dilly,  to  which  said 
written  contracts  this  defendant  would  refer  for  greater  certainty,  as 
remaining  in  the  papers  in  the  caveat  cases  above  mentioned, 
adjudged  by  his  honor  the  Chancellor,  in  the  month  of  November, 
1837.  And  this  defendant  further  answering,  that  he  is  advised  the 
laws  of  Maryland,  and  the  usages  of  the  land  office,  will  not  recog- 
nize or  sanction  such  a  use  of  a  warrant  of  resurvey  as  that 
attempted  by  the  said  Dilly,  or  Dilly  and  McGulloh,  hereinbefore 
stated;  that  the  said  laws  and  usages  require  the  holder  of  the  war- 
rant to  be  seized  of  an  estate  in  fee  simple,  in  the  tract  of  land  on 
which  the  warrant  of  resurvey  is  sued  out;  that  a  warrant  of  resur- 
vey possesses  no  assignable  qualities ;  that  the  said  Dilly  was  not, 
nor  were  the  said  Dilly  and  McGulloh,  seized  of  any  kind  of  an  estate 
in  the  tract  of  land  on  which  the  said  John  Steyer  had  sued  out  his 
said  warrant  of  resurvey;  that  the  said  Dilly  or  Dilly  and  McGulloh, 
could  not  do  indirectly  what  they  could  not  do  directly,  in  the  prem- 
ises ;  that  if  the  said  Dilly  had  wished  to  act  fairly  and  uprightly  in 
the  business,  he  would  have  applied  to  the  land  office  for  a  warrant 
to  take  up  said  vacant  land  in  the  usual  manner,  and  that  he  would 
not  have  veiled  his  designs  behind  said  Steyer's  warrant,  by  attempt- 
ing  *  to  execute  it  a  second  time.  This  defendant  further 
. -^^3  answereth  and  saith,  that  he  is  credibly  informed  and  verily 
believes,  that  a  part  of  the  design  of  the  said  Dilly  and  McGulloh  in 
their  aforesaid  scheme  was,  that  they  might  under  color  of  said 
Steyer's  warrant,  be  enabled  with  a  better  grace  to  use  the  field  notes 
and  plats  used  by  this  defendant  and  the  said  Pettit,  when  this 
defendant  and  the  said  Pettit  took  up  said  tract  of  land  caUed 
'^  Goal  and  Iron  Certain ;"  and  that  it  appears  from  the  testimony 
of  the  surveyor  of  the  county  in  the  aforesaid  caveat  cases,  that  the 
said  Dilly  instructed  the  said  surveyor  to  use  the  said  field  notes  and 
plats  at  the  second  execution  of  said  Steyer's  warrant,  and  when  the 
said  tract  called  ^'  Competition  "  was  ostensibly  taken  up,  and  that 
in  fact  all  the  surveyor  was  required  to  do  under  the  instructions  of 
said  Dilly  in  this  case  was,  to  extend  the  said  Steyer's  first  resurvey 
made  on  the  10th  day  of  June,  1836,  by  platting  on  the  tract  of  land 
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then  taken  up  by  this  defendant  and  the  said  Pettit,  and  called  Goal 
.  and  Iron  Gertain.  And  this  defendant  further  answereth  and  saith, 
that  he  is  advised  the  attempt  of  the  said  Dilly  and  McCulloh  to  ase 
the  warrant  of  the  said  Steyer,  by  executing  it  a  second  time  for 
their  own  benefit,  and  their  further  attempt  to  avail  themselves  of 
the  labor,  expense  and  information  of  this  defendant  and  the  said 
Pettit,  in  taking  up  said  tract  of  land  called  Goal  and  Iron  Gertain, 
and  applying  said  labor,  expense  and  information  to  their  own 
account,  in  making  said  survey  called  Gompetition,  was  a  fraud  com- 
mitted by  them  against  this  defendant  and  the  said  Pettit,  and  that 
this  allegation  of  fraud  is  fully  justified  and  sustained  by  reference 
to  the  said  surveyor's  testimony  in  the  caveat  chsqb  aforesaid,  whereby 
it  appears  that  the  said  surveyor  could  not  have  executed  said  Steyer's 
warrant  a  second  time  in  the  manner  he  did,  without  using  the 
field  work  and  plats  aforesaid,  belonging  to  this  defendant  and  the 
said  Pettit.  This  defendant  further  answereth  and  saith,  that  he  is 
advised  the  use  made  of  the  said  John  Steyer's  name  throughout  the 
whole  of  the  present  controversy,  is  altogether  unlawful  and  unjusti- 
fiable ;  that  in  fact,  looking  no  further  than  the  first  *  contract  »  .  ^ 
made  in  writing  between  Dilly  and  John  Steyer,  the  said  "^^^ 
Stejer  is  throughout  the  controversy  in  every  stage  of  it,  nothing 
more  than  a  nominal  complainant ;  that  from  the  testimony  taken  in 
the  caveat  cases  aforesaid,  it  fully  appears  that  the  said  Dilly,  in 
company  with  a  lawyer,  went  to  said  Steyer  and  got  him  to  enter 
into  the  aforesaid  contract,  and  that  by  that  contract  the  said  Dilly 
binds  himself  to  pay  all  the  costs  that  may  arise  in  the  controversy 
then  cautiously  commenced  by  Dilly,  or  Dilly  and  McGnlloh,  about 
the  lands  sought  to  be  taken  from  this  defendant  and  said  Pettit, 
by  the  aforesaid  device  of  using  said  Steyer's  warrant ;  that  from 
the  8aid  testimony  it  further  appears,  that  even  in  the  commence- 
ment of  the  dispute  the  said  Steyer  was  passive,  and  in  the  com 
menceinent  and  throughout  the  controversy,  this  defendant  is  in- 
formed and  verily  believes,  that  the  said  Dilly  and  McGulIoh  were 
the  agitators  of  strife  and  the  projectors  of  law-suits  for  their  own 
benefit,  and  to  answer  their  own  sinister  puposes }  to  all  of  which 
testimony  taken  in  said  cases  of  caveat^  this  defendant  begs  leave  to 
^fer  as  apart  of  this  his  answer,  to  said  bill  of  complaint. 

This  defendant  further  answereth  and  saith,  that  he  had  no  notice 
of  any  warrant  of  the  said  Steyer's  at  the  time  when  this  defendant 
and  said  Pettit  made  said  resurvey  called  '*  Goal  and  Iron  Gertain," 
except  the  notice  which  this  defendant  had  of  the  warrant  of  said 
Steyer,  executed  on  the  10th  June,  1836,  as  aforesaid ;  and  that  from 
^he  records  of  the  surveyor's  office  of  Allegany  Gounty,  it  appears 
tbat  said  warrant  was  executed  on  the  10th  day  of  June,  1836,  as 
aforesaid,  which  record  was  notice  to  the  world  of  the  execution  of 
^id  warrant,  and  of  the  quantity  and  location  of  the  land  taken  up 
^der  it  by  the  said  complainant. 
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This  defendant  further  answeretb  and  saitb,  that  the  aforesaid 
resurvey  called  "  Coal  and  Iron  Certain."  was  fairly  and  properly 
made  by  this  defendant  and  the  said  Pettit;  and  that  this  defend- 
ant never  did  in  any  manoer  practise,  or  attempt  to  practise,  any 
snrprise  on  the  said  complainant  or  those  using  his  name,  prepara- 
^  -  .  tory  to  or  at  the  hearing  of  the  aforesaid  •  cases  of  caveat. 
'*"*^  And  this  defendant  further  answeretb  and*  saitb,  that  he  is 
advised  there  is  no  just  cause  why  the  decree  passed  by  his  honor 
the  Chancellor  at  the  hearing  of  the  aforesaid  cases  of  caveat  onght 
to  be  reversed,  or  the  patent  granted  to  this  defendant  and  the  said 
Pettit,  for  the  said  tract  of  land  called  "  Coal  and  Iron  Certain," 
vacated.  This  defendant  denies  all  and  all  manner  of  unlawful  com- 
bination, confederacy  and  fraud,  wherewith  he  is  by  the  said  com- 
plainant's said  bill  of  complaint  charged,  and  humbly  prays  to  be 
hence  dismissed,  &c. 

With  this  answer  was  filed  exhibit  A : 

State  of  Maryland,  Set :  By  virtue  of  a  special  warrant  of  resur- 
vey,  granted  out  of  the  Land  Office  for  the  Western  Shore,  to  John 
Steyer  of  Allegany  County,  bearing  date  the  28th  day  of  December, 
1835,  to  resnrvey  the  following  lands  lying  and  being  in  Allegany 

County  aforesaid,  viz :  The  Plains  of  Moab,  originally  on  the 

day  of granted for acres and part  of  Side- 
ling Hill,  originally  on  the day  of granted for 


acres.  To  amend  any  errors  in  the  original  surveys,  add  any  vacant 
land  thereto  contiguous,  and  to  reduce  the  whole  into  one  entire  tract, 
&c.  I  certify  as  Surveyor  of  Allegany  County,  that  I  have  carefully  re- 
surveyed,  for  and  in  the  name  of  him  the  said  John  Steyer,  the  tract 
of  land  called  the  Plains  of  Moab,  and  find  it  to  contain  456|  acres, 
to  which  I  have  added  two  pieces  of  contiguous  vacancy,  contain- 
ing 121^  acres,  and  have  reduced  the  whole  into  one  entire  tract. 
And  lastly,  beginning  for  the  ontlines  of  the  whole  at  the  beginning 
of  the  Plains  of  Moab,  the  present  original,  it  being  also  the  begin- 
ning of  Sideland  Hill,  a  former  original,  and  running  thence  with  the 
lines  of  the  Plains  of  Moab,  the  present  original,  &c. 

To  the  end  of  the  24th  and  last  line  of  the  original,  then  by  a 
straight  line  to  the  beginning,  containing  577f  acres.  To  be  held  by 
the  Plains  of  Moab  Resurveyed.  Resurveyed  the  10th  day  of  June, 
1836.  Benjamin  Brown, 

Surveyor  of  Allegany  County.. 
gp-ggi       *  ^^®  original  contains  466|  acres. 
/^lO       rjijj^  g|^^  vacancy  contains  62J. 

The  second  vacancy  contains  59. 

The  two  vacancies  contain  121  J. 

The  resurvey  contains  577f . 

Annexed  to  the  certificate  was  the  surveyor's  plat. 

The  several  answer  of  H.  M.  Pettit  was  similar  to  that  of  J.  Hoye. 
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The  several  answer  of  James  Smith  saitb,  that  in  the  month  of 
May,  1836,  this  defendant  was  one  day  present  when  some  reference 
lines  were  run  nnder  the  direction  of  the  said  John  Hoye,  along  the 
base  and  sonth-eastern  slope  of  Savage  Mountain ;  that  this  defend- 
ant was  80  present,  not  because  he  had  any  interest  in  the  surveying 
done  CD  said  day,  but  because  on  the  day  following,  some  lines  were 
tobenin,  and  were  run,  in  which  this  defendant  was  interested,  which 
said  lines  so  run  on  said  second  day,  were  run  in  the  neighborhood 
of  a  tract  of  land  called  Commonwealth ;  that  this  defendant  did  not 
at  that  time  know  the  object  of  said  Hoye  in  running  said  lines  on  said 
first  day,  further  than  that  he  supposed  the  said  Hoye  was  doing  so 
with  a  view  of  taking  up  vacant  laud ;  but  no  questions  were  asked 
and  no  explanations  given  on  the  subject ;  that  this  defendant  had 
not  then,  nor  has  he  now,  nor  has  he  at  any  time  since,  had  any  in- 
terest, share  or  part,  direct  or  indirect,  in  the  aforesaid  surveying  or 
running  of  lines,  done  on  the  said  first  day  under  the  direction  of  the 
said  Hoye;  that  he  has  since  learned  that  said  lines  run  on  said  first 
day  by  said  Hoye,  had  relation  to  the  tract  of  land  called  Coal  and 
Iron  Certain,  taken  up  by  said  Hoye«and  Pettit,   and  that  this 
defendant  has  not  now,  and  never  has  had,  any  share,  part,  right  or 
interest  in  said  tract  of  land  with  the  said  Hoye  and  Pettit,  or  any 
other  person.    This  defendant  further  airswereth  and  saith,  that  in 
the  summer  of  the  year  1836,  he  understood  from  various  sources  that  a 
controversy  had  arisen  between  the  said  Hoye  and  Pettit  on  the  one 
side,  and  the  said  complainant  or  a  certain  Joseph  Dilly,  on  the  other 
side,  respecting  some  land  which  the  said  Hoye  and  Pettit  had  taken 
op,  as  *  this  defendant  understood ;  that  the  said  complainant   »  ^  ^^ 
had  executed  a  waiTant,  as  this  defendant  was  told,  and  had    '^-^* 
taken  np  some  vacancy  under  his  said  warrant,  and  that  the  said  Hoye 
and  Pettit  had  taken  up  some  vacancy'  contiguous  to  the  said  vacant 
land  80  as  aforesaid  taken  up  by  the  said  complainant  under  his 
warrant,  and  that  the  said  Dilly  wished  to  have  the  said  complain- 
ant's said  warrant  executed  a  second  time,  so  as  to  include,  as  this 
defendant  understood,  the  land  already  taken  up  by  said  Hoye  and 
Pettit,  and  that  the  said  Dilly,  claiming  under  the  said  complain- 
ant's warrant  so  executed  a  second  time,  wished  to  secure  to  himself 
the  title  to  the  said  laud  already  taken  np  as  aforesaid  by  the  said 
Hoye  and  Pettit;  that  such  was  the  opinion  this  defendant  had 
formed  about  said  controversy,  that  this  defendant  here  distinctly 
adds,  that  the  impression  made  on  his  mind  at  that  time,  concerning 
the  pretensions  of  the  said  complainant  or  Dilly  on  the  one  side,  and 
the  said  Hoye  and  Pettit  on  the  other  side  was,  the  piece  of  vacancy 
taken  up  in  the  first  instance  by  the  said  Steyer,  and  that  taken  up 
^y  the  said  Hoye  and  Pettit,  either  met  at  a  point  or  were  united  by 
a  broader  tie ;  that  this  defendant  understood  the  said  parties  to  be 
at  issue,  as  to  the  right  of  the  said  Steyer  to  execute  his  aforesaid 
warrant  a  second  time  for  the  use  of  the  said  Dilly,  or  rather,  as  to 
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the  right  of  the  said  Dilly  to  execute  said  warrant  a  second  time  in 
the  name  of  the  said  Steyer,  bat  in  fact  for  the  benefit  of  the  said 
Dilly  himself,  to  the  prejudice  of  the  rights  of  the  said  Hoye  and 
Pettit  in  the  premises ;  that  the  field  of  controversy,  as  this  defend- 
ant understood,  was  limited  by  the  lines  of  said  Hoye  and  Pettit's 
survey,  which  this  defendant  has  since  learned  was  or  is  called  Goal 
and  Iron  Certain;  that  in  making  their  said  surveys,  each  of  the 
parties  had  made  a  selection  of  the  quantity  and  location  of  the 
land  by  them  respectively  desired  to  be  taken  up ;  that  for  several 
years  last  past,  this  defendant  has  been  in  the  practice  of  purchas- 
ing from  the  State,  any  vacant  lands  he  could  discover  that  were  in 
his  opinion  worth  the  labor  and  expense  of  being  surveyed  and  com- 
pounded on ;  that  in  the  summer  of  the  year  1836,  this  defendant 
^       took  *  up  the  opinion  that  there  possibly  was  vacant  land  lying 
'^^^   in  the  neighborhood  of  the  disputed  lands  above  mentioned, 
but  this  defendant  had  a  very  imperfect  knowledge  of  that  district 
of  country,  having  never  passed  through  it  except  in  the  month  of 
May,  1836,  when  he  was  one  day  occasionally  with  the  surveying 
party  already  mentioned,  b%  (unning  reference  lines  under  the  direc- 
tion of  the  said  Hoye ;  that  this  defendant's  mind  became  impressed 
with  the  belief  that  there  was  some  vacant  land  between  a  tract 
called  Stony  Bidge  and  the  Bat,  on  the  one  side  of  a  tract  called 
Addition  to  Policy,  and  some  Soldiers'  Lots  on  the  other  side ;  that 
this  defendant  had  a  conversation  with  surveyor  of  Allegany  County 
concerning  said  supposed  vacancy,  and  requested  him  to  make  some 
examinations  on  the  subject ;  that  the  said  surveyor  informed  this 
defendant  that  there  was  vacant  land  at  the  place  above  designated, 
that  the  part  of  said  vacancy  towards  the  north  was  broad,  and  that 
there  was  another  broad  piece  of  vacancy  considerably  further  to 
the  south,  and  that  it  was  doubtful  whether  there  was  any  connect- 
ing piece  of  vacancy  extending  from  said  broad  piece  in  the  north  to 
said  broad  piece  in  the  south,  but  on  further  examination  the  said 
surveyor  told  this  defendant  that  there  was  such  a  connection  ;  that 
this  defendant  purchased  from  a  certain  Moses  McNamee  a  common 
warrant,  and  laid  the  same  upon  the  said  piece  of  vacant  land,  some- 
time in  the  month  of  August,  1836,  and  directed  the  county  surveyor 
to  execute  the  same ;  that  the  said  surveyor  did  execute  said  war- 
rant, and  this  defendant  on  or  about  the  2nd  September,  1836,  re- 
turned the  certificate  of  said  survey  into  the  land  office,  and  fully  com- 
pounded on  the  same  on  the  said  2nd  September,  with  his  own  money, 
and  that  said  tract  of  land  so  taken  up  he  called  The  Birmingham 
Mines,  and  not  Birmingham  Mines  as  the  said  complainant  had 
named  in  his  said  bill  of  complaint;  that  the  said  Hoye  and  Pettit 
had  not,  nor  had  either  of  them  or  any  other  person,  any  concern  with 
this  defendant  in  purchasing  said  warrant,  and  that  no  warrant  of  any 
kind  was  sued  out  of  the  land  office  by  this  defendant  or  any  other 
person,  for  the  purposes  of  enabling  this  defendant  to  make  said 
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•snrvey,  and  that  there  never  was,  so  far  as  this  defendant   o--^ 
knows,  any  warrant  of  resurvey  saed  out  in  the  name  of  '*■**' 
James  H.  Smith,  for  that  or  any  other  purpose ;  that  when  this  de- 
fendant directed  the  said  surveyor  to  execute  the  aforesaid  common 
warrant,  he  told  said  surveyor  to  include  all  the  vacant  land  where 
it  was  located,  whatever  the  quantity  might  be;  that  this  defendant 
did  not  at  that  time,  possess  any  specific  knowledge  of  the  location 
of  the  said  complainant's  survey,  which  he  then  understood  had 
been  recently  executed,  nor  did  he  know  anything  about  the  survey 
of  said  Hoye  and  Pettit,  further  than  that  he  knew  the  region  in 
which  it  lay ;  that  this  defendant  did  not  then  know  the  location  of 
a  single  line  of  said  Steyer's  land,  and  had  not  to  his  knowledge 
ever  seen  said  Steyer's  plantation  or  residence ;  that  the  surveyor 
told  this  defendant,  the  land  by  him  taken  up  in  his  tract  called  the 
Birmingham   Mines,  was  vacant,  and  this  defendant  then  took  up, 
not  knowing  that  in  doing  so  he  was  to  become  a  party  in  the  contro- 
versy between  the  said  complainant  and  the  said  Hoye  and  Pettit,  or 
that  any  one  laid  claim  to  the  land  taken  up  by  this  defendant.    This 
defendant  further  answereth  and  saith,that  he  made  the  said  survey 
called  the  Birmingham  Mines  fairly,  and  without  any  fraud  towards 
the  said  complainant  or  any  other  person,  and  that  the  said  John 
Hoye  and  Henry  M.  Pettit  have  not  now,  nor  has  either  of  them 
now,  Dor  have  they  or  either  of  them  at  any  time  had  any  share, 
part,  claim  or  interest  with  this  defendant,  in  his  aforesaid  tract  of 
land  called  the  Birmingham  Mines ;  that  this  defendant  is  advised, 
there  is  no  law  of  the  State  of  Maryland,  and  no  nsage  or  regulation 
of  the  land  office  of  said  State,  requiring  this  defendant  to  give 
notice  to  any  person  that  he  intended  to  take  up  or  had  taken  up 
Baid  tract  of  land,  further  than  the  notice  spread  on  the  record  of  the 
surveyor  of  Allegany  County,  ascertained  in  the  certificate  of  survey 
of  said  tract  of  land  taken  up  by  him,  which  said  certificate  of  sur- 
vey of  said  tract  of  land  was  duly  recorded  on  the  public  books  of 
«aid  surveyor,  and  the  office  certificate  thereof  was  duly  filed  in  the 
land  ofBce  and  compounded  on  at  Annapolis,  at  both  of  which  places 
the  said  *  complainant,  or  those  claiming  under  him,  or  using  g^or^ 
litaname,  had  counsel,  and  that  the  said  complainant  himself  '•^^ 
resides  in  Allegany  County,  and  that  the  said  complainant  and  the 
^orld  were  bound  to  take  notice  of  the  acts  of  this  defendant  in  re- 
lation to  said  survey  called  the  Birmingham  Mines,  as  they  appeared, 
^t  forth  and  published  on  said  records.    This  defendant  further 
answereth  and  saith,  that  he  practised  or  endeavored  to  practise  no 
surprise  towards  the  said  complainant  in  taking  up  and  procuring  a 
title  for  said  tract  of  land ;  that  as  appears  by  the  aforesaid  records 
of  the  surveyor  of  Allegany  County,  the  said  complainant  had  exe- 
cuted his  aforementioned  warrant  on  the  10th  day  of  June,  1836,  and 
^y  virtue  of  the  same  had  taken  up  a  quantity  of  vacant  land,  and 
that  the  said  Hoye  and  Pettit  had  executed  their  warrant  on  or 
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aboat  the  17th  day  of  May,  in  the  same  year,  by  virtue  of  which  they 
had  also  taken  up  a  quantity  of  vacant  land,  and  that  the  record  of 
their  respective  certificates  of  survey,  which  said  certificates  of  sur- 
vey or  resurvey,  were  duly  recorded  on  the  surveyor's  books  of  Alle- 
gany County,  was  notice  to  the  world  of  the  quantity  and  location  of 
the  land  by  them  respectively  selected  and  taken  up ;  that  the  piece 
of  land  taken  up  by  this  defendant  was  left  vacant  and  unoccupied 
by  the  said  complainant  and  the  said  Hoye  and  Pettit  at  the  execu- 
tion of  their  aforesaid  warrants ;  that  the  same  was  considered  by 
the  surveyor  of  Allegany  County  as  vacant  land ;  that  this  defendant 
took  up  and  compounded  on  the  same  because  it  was  vacant  land; 
that  in  taking  up  said  tract  of  land  and  procuring  a  title  for  the 
same  from  the  State,  it  was  no  part  of  this  defendant's  design  in  any 
way  to  benefit,  favor  or  befriend  the  said  Hoye  and  Pettit  in  their 
controversy  with  the  said  complainant,  or  those  using  his  name,  and 
that  this  defendant  did  not  take  up  said  tract  of  land  called  the 
Birmingham  Mines,  for  the  purpose  of  cutting  off  the  connec- 
tion of  any  warrant  of  the  said  John  Steyer's  with  the  land  taken 
up  by  said  Hoye  aud  Pettit,  and  called  Coal  and  Iron  Certain; 
not  only  so,  but  so  unacquainted  was  this  defendant  at  that 
time  with  the  locations  of  the  various,  tracts  and  surveys  in  the 
*  neighborhood  now  spoken  of,  that  this  defendant  did  not 
^^^  then  know,  nor  does  he  believe  he  ever  did  knov^,  till  the  plats 
were  made  out  in  the  caveat  cases  between  the  said  complainant  and 
this  defendant,  and  between  the  said  complainant  and  the  said  Hoye 
and  Pettit;  that  the  said  tract  of  land  called  The  Birmingham  Mines, 
did  at  all  intervene  between  the  pretensions  of  the  said  complainant 
on  the  one  side,  and  the  said  Hoye  and  Pettit's  pretensions  on  the 
other  side,  or  cut  off  the  egress  of  the  said  complainant  with  his  said 
warrant,  from  any  locations  or  survey  of  his  unto  the  said  survey  of 
the  said  Hoye  and  Pettit,  called  Coal  and  Iron  Certain,  which  said 
plats  in  said  caveat  cases  were  made  out  in  the  summer  or  fall  of  the 
year  1837.  That  the  survey  or  resurvey  called  Competition,  the  cer- 
tificate of  which  is  made  out  in  the  name  of  the  said  complainant, 
bears  date  on  the  1st  jS'ovember,  1836,  but  that  the  warrant  under 
which  that  resurvey  was  made,  had  already  been  executed  on  the 
10th  June,  in  the  same  year;  that  in  the  intemew  this  defendant 
took  up  and  compounded  on  said  tract  of  land  called  The  Birmingham 
Mines,  and  that  the  State  of  Maryland  granted  the  same  to  this  de- 
fendant by  patent,  on  the  3rd  March,  1837,  and  that  as  appears  by 
the  endorsement  on  the  said  certificate  of  resurvey,  called  Competi- 
tion, the  said  complainant  or  Dilly  did  not  pay  into  the  treasury  of 
the  State,  the  composition  money  on  said  land  until  some  time  in  the 
month  of  April,  1837,  and  more  than  one  month  after  the  said  tract 
called  The  Birmingham  Mines,  had  been  patented  to  this  defendant; 
and  that  this  defendant  is  advised,  the  said  complainant  hadf  thus 
neither  legal  nor  equitable  title  to  the  land  contained  in  said  tract 
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called  The  Birniingbam  Mines,  when  the  same  was  patented  to  this 
defendant  by  the  State ;  that  the  said  tract  of  land  was  so  patented 
to  this  defendant  by  the  State  without  an^'  objection  being  made  by 
the  said  complainant,  or  any  other  person  whatever,  in  the  form  of  a 
caveat  against  this  defendant,  or  otherwise ;  and  that  some  time  in 
the  summer  of  the  year  1837,  this  defendont  was  informed  that  the 
said  tract  of  land  called  The  Birmingham  Mines,  had  been  by  the 
direction  of  the  said  •  Dilly  merely  platted  into  and  included  ^oo 
in  the  plat  and  certificate  of  said  tract  called  Competition;  '^'^^ 
and  that  this  defendant  then  entered  a  caveat  against  the  issuing  ot 
a  patent  to  the  said  John  Steyer  for  the  said  tract  of  land  called 
Competition ;  that  at  the  hearing  of  the  said  caveat,  the  same  was 
by  bis  Honor  the  Chancellor  ruled  good  against  the  said  complainant. 
This  defendant  further  answereth  and  saith,  that  he  is  advised  that 
the  said  sui-vey  called  Competition  was  not  fairly  made,  nor  at  a  time 
when  it  wad  competent  and  proper  for  the  said  complainant  to  make 
the  same ;  that  in  fact  the  warrant  of  resurvey  under  which  the  said 
survey  or  resurvey  called  Competition,  was  professedly  made,  had 
been  ah^ady  executed  on  the  10th  of  June,  1836,  and  that  the  said 
resurvey  so  made  on  the  10th  day  of  June,  contained  according  to 
the  certificate  thereof,  recorded  on  the  surveyor's  books  of  Allegany 
County,  the  quantity  of  577f  ^cres  of  land  in  the  whole,  and  not  the 
quantity  of  3,777|  acres ;  and  that  the  said  resurvey  so  made  on  the 
10th  June,  1836,  was  called  The  Plains  of  Moab  Kesurveyed ;  that 
the  said  complainant  had  no  right  whatever  to  execute  said  war- 
rant of  resurvey  a  second  time  on  the  1st  day  of  November,  and 
that  the  said  second  execution  of  said  warrant  ought  to  be  considered 
void ;  not  only  so,  but  this  defendant  is  further  informed  and  verily 
believes,  that  the  said  warrant  was  so  executed  on  the  Ist  day  of 
November,  1836,  in  the  name  of  the  said  John  Steyer,  not  for  the 
benefit  of  the  said  John  Steyer,  but  for  the  use  and  benefit  of  a  cer- 
tain Joseph  Dilly,  who  is  hereinbefore  mentioned,  and  that  a  certain 
George  McCnlloh  had  also  some  interest  in  the  second  execution  of 
said  warrant ;  that  a  short  time  after  the  said  complainant  had  exe- 
cuted his  said  warrant  on  the  10th  day  of  June,  1836,  the  said  Dilly 
went  to  the  said  Steyer  and  entered  into  a  contract  in  writing  with 
him,  by  which  for  a  small  sum  of  money  paid  to  the  said  Steyer  the 
said  Dilly  purchased  the  privilege  of  executing  said  Stover's  warrant 
a  second  time  in  the  name  of  the  said  Steyer,  but  in  fact  for  the  use 
of  Dilly  and  his  secret  partner  or  partners  in  the  adventure;  that 
the  said  contract  or  instrument  of  writing  contained  certain  myste- 
rious blanks,  which  according  ♦  to  said  instrument,  were  to  be  ^^^ 
filled  with  reference  to  a  plat  at  that  time  said  to  be  in  the  ^^^ 
hands  of  the  county  surveyor;  that  it  never  has  been  made  to  appear 
that  there  was  at  that  time  any  plat  in  the  hands  of  the  said  sur- 
veyor, relative  to  the  said  lands  mentioned  in  said  instrument  of 
writing,  except  the  certificate  of  the  resurvey  called  The  Plains  of 
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Moab  Besarveyed,  beariog  date  on  the  10th  Jane,  1836,  with  the 
usual  plat  thereto  annexed ;  that  this  defendant  is  advised  and  verily 
believes,  that  when  said  written  contract  is  stript  of  its  mystery,  it 
simply  amounts  to  this,  that  the  said  Steyer  should  continue  to  own 
the  vacancy  he  had  already  taken  up  under  his  said  warrant  on  the 
10th  of  June  as  aforesaid ;  and  that  the  said  Dilly  was  authorized  to 
use  said  Steyer's  name  in  executing  said  warrant  a  second  time;  and 
that  after  patent  should  have  issued  to  said  Steyer  for  the  additional 
vacancy  to  be  taken  up  by  Dilly  at  the  second  execution  of  said 
Steyer's  warrant,  then  said  Steyer  was  according  to  said  contract  to 
convey  said  additional  vacancy  so  taken  up  to  Dilly ;  that  doubting 
the  safety  of  their  position  under  the  aforesaid  contract,  the  said 
Steyer  was  prevailed  on  to  execute  a  second  contract  in  writing, 
which  it  is  believed  bears  date  in  April,  1837,  by  which  the  addi- 
tional vacancy  taken  up  by  said  Dilly  as  aforesaid,  on  the  Ist  day  of 
November,  is  professedly  apportioned  between  the  said  Steyer  and 
the  said  Dilly,  to  which  said  contracts  or  instruments  of  writing  this 
defendant  refers  as  being  filed  among  the  exhibits  in  the  case  of 
cross  caveats  between  said  complainant  and  the  said  Hoye  and 
Pettit,  and  which  the  said  complainant  has  made  a  part  of  his  biO 
of  complaint,  that  such  was  the  device  resorted  to  by  the  said  Dilly 
and  the  said  McGulloh,  for  the  purpose  of  depriving  the  said  Hoye 
and  Pettit  of  the  benefit  of  a  warrant  of  resurvey  held  by  them  aflPect- 
ing  the  vacant  land  intended  to  be  taken  up  by  said  Dilly  and  McGul- 
loh at  the  second  execution  of  said  Steyer's  warrant,  and  for  the  par- 
pose  at  the  same  time  of  appropriating  to  themselves  the  said  vacant 
land  under  color  of  the  second  execution  of  said  warrant,  at  a  time 
when  the  said  Dilly  and  McGulloh  well  knew  of  said  Hoye  and  Pettit's 
warrant,  and  when  the  said  Dilly  •  and  McGulloh  knew  that 
***  they  could  not  acquire  title  to  the  vacant  land  in  question 
under  any  new  warrant  to  be  by  themselves  sued  out  of  the  land 
o£Bce.    This  defendant  further  answereth  and  saith,  that  of  his  own 
knowledge  he  knows  that  the  said  McGulloh  is  very  officious  in  en- 
deavoring to  procure  testimony  at  the  hearing  of  the  cross  caveats 
already  mentioned,  that  on  that  occasion  this  defendant  acted  as  the 
counsel  of  said  Hoye  and  Pettit  in  taking  said  depositions;  that  he 
then  saw  in  the  hand-writing  of  said  McGulloh,  a  paper  purporting 
to  be  a  summary  of  what  the  two  sons  of  the  said  John  Steyer  would 
swear  in  the  case ;  that  the  said  McGulloh  on  one  or  two  occaaiona 
made  his  appearance  at  Gtimberland  with  the  said  young  Steyers, 
apparently  under  his  charge,  when  said  testimony  was  about  to  be 
taken ;  that  the  said  John  Steyer  was  not  present  at  the  taking  of  said 
testimony,  but  the  said  McGulloh  was  present  while  the  said  young 
Steyers  were  under  examination  ;  that  before  one  of  them  was  put  on 
his  examination,  the  said  McGulloh  had  a  conference  in  private  with 
him  on  the  outside  of  the  house ;  that  the  said  McGulloh  evinced 
some  anxiety  while  the  said  young  Steyers  were  under  cross*exan)i* 
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nation ,  that  although  the  said  young  Steyers  evidently  gave  in   a 
labored  and  premeditated  ntatement  of  their  knowledge  in  the  prem- 
ises, they  fell  considerably  short  of  the  contents  of  the  aforemen- 
tioned summary.    That  after  the  decision  of  the  aforementioned 
cases  of  caveat  by  his  Honor  the  Chancellor,  an  effort  was  made  in 
the  Honse  of  Delegates,  during  the  last  session  of  the  Legislature^ 
to  obtain  a  reversal  of  the  decree  of  his  Honor  the  Chancellor,  in  the 
aforementioned  cases  of  caveat,  or  to  obtain  a  result  equivalent  to  a 
reversal  of  said  decree ;  that  this  defendant  then  appeared  at  Anna- 
polis, before  the  committee  of  the  House,  to  whom  the  said  applica- 
tion was  referred ;  that  the  said  McCulloh  appeared  in  the  commit- 
tee room  at  the  argument  of  the  case,  and  as  this  defendant  was  in- 
formed, and  verily  believes,  used  his  best  endeavors  with  sundry 
members  of  the  said  House  of  Delegates,  to  obtain  a  decision  of  the 
matter  favorable  to  the  nominal  applicant,  John  Steyer;  but  that 
said  committee,  or  all  *  of  them  in  attendance,  unanimously   ^ns 
sostained  the  decree  of  his  Honor  the  Chancellor,  granting  a  ^'^^ 
patent  to  the  said  Hoye  and  Pettit,  for  said  tract  of  land  called  Coal 
and  Iron  Certain,  and  ruling  the  caveat  of  this  defendant  good 
against  the  said  complainant.    And  this  defendant  further  answereth 
and  saith,  that  he  is  advised  that  the  effort  of  the  said  Dilly,  or  of 
the  said  Dilly  and  McCulloh,  hereinbefore  stated,  to  avail  themselves 
of  the  benefit  of  said  Steyer's  warrant,  by  a  re-execution  of  the  same ; 
80  as  to  deprive  the  said  Hoye  ond  Pettit  of  the  use  of  their  aforesaid 
warrant,  and  to  appropriate  to  their  own  use  the  land  included  in 
•the  said  tract  called  Coal  and  Iron  Certain,  as  well  as  the  land 
included  in  said  tract  called  The  Birmingham  Mines,  was  virtually 
an  attempt  to  subvert  and  violate  the  well  established  rules  of  the 
land  office,  and  the  Acts  of  Assembly  in  such  case  made  and  pro- 
vided, and  a  device  so  replete  with  fraud,  as  to  entitle  it  to  no  favor 
in  this  Honorable  Court.    This  defendant  further  answereth  and 
saitb,  that  he  is  advised,  that  the  intermeddling  acts  of  the  said 
^illy  and  McCulloh,  in  commencing,  and  from  time  to  time  renewing 
^he  present  controversy  in  the  name  of  the  said  John  Steyer,  but  in 
fact  to  answer  their  own  purposes,  are  an  offence  against  the  law 
itself,  and  will  meet  with  nothing  but  the  merited  disapprobation  of 
this  Honorable  Court.    This  defendant  further  answereth  and  saith, 
that  the  only  notice  he  had  of  said  complainant's  said  warrant,  was 
tihe  conversations  that  at  various  times  and  between  various  persons, 
^k  place  in  the  presence  of  this  defendant,  or  with  this  defendant, 
abont  the  controversy  between  said  Steyer  and  the  said  Hoye  and 
l^6ttit,  except  so  far  as  the  record  of  the  certificate  of  said  complain- 
ant's resnrvey  called  The  Plains  of  Moab  Resurveyed,  bearing  date 
<^n'the  10th  June,  1836,  and  recorded  on  the  surveyor's  books  of  Alle- 
&^y  County,  was  notice  that  the  said  Steyer  had  executed  such   a 
^arrant,  to  a  copy  of  which  certificate  marked  A,  this  defendant 
^fers,  as  filed  in  the  papers  in  said  cases  of  cross  caveats,  and  exhi- 
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bited  in  the  complainant's  said  bill.  This  defendant  farther  answer^ 
eth  and  saith,  that  he  is  advised  the  said  complainant  was  both  le- 
oo  A  ^^'^^  ^°^  equitably  bound  to  object  to  this  ♦  defendant's  survey 
'^'^^  called  The  Birmingham  Mines,  and  the  issuing  of  a  patent 
from  the  State  to  this  defendant  for  the  same,  by  caveat  entered 
against  said  survey  in  the  land  office,  at  sometime  between  the  mak- 
ing of  said  survey  and  the  granting  of  a  patent  to  this  defendant  for 
the  same,  or  to  remain  silent  forever  afterwards ;  that  the  assign- 
ment of  the  use  of  a  warrant  of  resurvey  in  the  manner  attempted  to 
be  practised  by  the  said  John  Steyer  and  the  said  Dilly  and  McCnl- 
loh  in  the  present  case,  is  totally  unprecedented  and  inadmissible, 
under  the  laws  and  usages  of  the  Land  Office  of  Maryland ;  that  if 
any  person  has  reason  to  complain  of  surprise  and  unfairness  in  thiB 
case  it  is  this  defendant,  who  does  say,  that  the  attempt  of  the  said 
Dilly  and  McCullob,  to  use  the  said  Steyer's  said  warrant  of  resurvey, 
by  executing  it  a  second  time  in  his  name  for  their  own  benefit,  for  the 
purpose  of  appropriating  to  their  own  use  the  land  already  taken  op 
by  said  Hoye  and  Pettit,  when  it  could  not  be  reached  by  a  new  war- 
rant, and  the  directions  given  by  the  said  Dilly  to  the  surveyor  of 
the  county,  as  appears  by  said  surveyor's  testimony  in  the  caveat 
case  aforementioned,  to  use  the  field  work  and  notes  of  the  said  Hoye 
and  Pettit's  resurvey  called  Goal  and  Iron  Certain ;  and  the  further 
attempt  to  appropriate  to  themselves  at  the  same  time  and  by  the 
same  means,  the  tract  of  land  belonging  to  this  defendant  called  The 
Birmingham  Mines,  which  latter  tract  they  seem  to  have  included 
merely,  by-the-by,  is  all  so  full  of  injustice  and  so' pregnant  with 
fraud,  as  to  deserve  but  little  tolerance  in  a  Court  of  equity.  This 
defendant  further  answereth  and  saith,  that  he  never  did  in  any 
manner  practise  any  deceit  or  use  any  unfair  means  to  secure  to  the 
said  Hoye  and  Pettit  a  title  for  their  tract  of  land  called  Coal  and 
Iron  Certain,  nor  has  he  this  defendant  at  any  time  or  in  any  manner 
practised  any  unfair  means  to  procure  from  the  State,  a  title  for  his 
said  tract  of  land  called  The  Birmingham  Mines;  and  that  if  the  said 
complainant  or  those  using  his  name  has  experienced  any  surprise, 
or  met  with  unforseen  difficulties  in  the  prosecution  of  the  claim  set  op 
in  the  name  of  the  said  plaintiff  about  said  tracts  of  land,  such  sor- 
^  prised  difficulties  ought  not  to  be  imputed  to  this  deifendant  as 
^-ii  •  j^^y  fault  of  bis,  and  that  the  patent  heretofore  granted  to  this 
defendant  by  the  State  of  Maryland,  for  said  tract  of  land  called  The 
Birmingham  Mines,  ought  not  to  be  vacated  as  prayed  in  the  com- 
plainant's said  bill  of  complaint.  And  this  defendant  denies  all,  and 
all  manner  of  unlawful  combination,  confederacy  and  fraud,  where- 
with he  is  by  the  complainant's  said  bill  of  complaint  charged,  and 
humbly  prays  to  be  hence  dismissed,  &c. 

A  commission  was  issued  on  the  28th  January,  1839,  and  a  variety 
of  proof  taken,  the  results  of  which,  so  far  as  material,  t<»  the  report 
of  this  cause,  are  stated  in  the  opinion  of  the  Judge  of  this  Court. 
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* 
By  agreement  of  coansel  the  followiDg  proceedings  in  the  land 

office  were  made  a  part  of  the  record  of  thin  cause : 

James  Smith  vs.  John  Steyer.    In  the  Land  Office,  21st  November, 
1837.    It  appears  from  the  proceedings,  that  John  Steyer,  on  the 
28th  December,  1835,  obtained  a  warrant  of  resurvey  of  the  tract  of 
land  called  The  Plains  of  Moab,  which  he  caused  to  be  executed  as 
appears  by  the  certificate  returned  and  compounded  on  for  the  tract 
of  land  called  Competition,  on  the  1st  November,  1830;  that  James 
Smith,  on  the  13th  August,  1836,  got  a  certificate  of  survey  for  a 
tract  of  land  called  Birmingham  Mines,  upon  which  he  obtained  a 
patent  on  the  3d  of  March,  1837.    From  the  plots  returned  under 
the  order  of  survey,  it  further  appears  that  the  tract  of  land  called 
Binniogham  Mines,  extends  entirely  across  the  vacancy  over  which 
John  Steyer's  warrant  of  resurvey  has  been  so  extended,  from  the 
lines  of  The  Plains  of  Moab,  as  to  reach  the  greater  part  of  that 
vaeancy  of  which  the  tract  called  Competition  is  mainly  composed, 
to  the  westward  and  northward,  beyond  the  lands  patented  to  James 
Smith :  whereupon.  Smith,  as  the  holder  of  the  patent  for  the  tract 
called  Birmingham  Mines,  on  the  12th  of  August,  1837,  entered  a 
caveat  against  the  issuing  of  a  patent  upon  Steyer's  certificate  for 
the  tract  called  Competition.    It  is  a  general  and  well  established 
rale  of  this  office,  that  no  patent  shall  be  issued  for  any  land  for 
which  a  patent  has  t>een  previously  granted,  yet  it  often  happens, 
from  *  inattention  or  accident  that  this  rule  is  not  observed,    ^^^q 
and  therefore,  it  has  been  laid  down  from  a  very  early  period   ^-^^ 
that  a  patent  always  gives  title  by  relation  from  the  date  of  the  cer- 
tificate, special  warrant,  or  entry  in  the  surveyor's  book,  in  which 
the  land  has  been  particularly  designated  and  described,  and  for 
this  pmpose  a  warrant  of  resurvey  is  considered  as  a  special  warrant, 
binding  from  its  date,  so  that  by  this  legal  relation  to  the  date  of 
the  certificate  or  special  designation,  the  evils  which  may  arise  from 
there  being  apparently  two  legal  titles  derived  from  the  same  grantor, 
for  the  same  land,  may  be  in  a  great  measure  easily  corrected ;  where, 
however,  there  are  yet  remaining  in  the  land  office  two  certificates 
held  by  different  persons  for  the  same  land,  upon  which  no  patent 
has  been  issued,  the  holder  of  the  elder  certificate  may  by  a  caveat 
prevent  a  patent  from  issuing  upon  the  younger  one.    But  if  he  does 
not  do  so,  and  a  patent  is  obtained  upon  the  junior  certificate,  a 
patent  will  not  upon  a  caveat  be  granted  upon  such  elder  certificate, 
becaase  all  the  proceedings  in  the  land  office  being  public  and  open 
to  all  persons,  it  may  be  fairly  presumed  that  the  holder  of  the  elder 
certificate  knew  of,  and  waived  all  objection  to  the  issuing  of  a 
patentnponthe  junior  certificate,  because  it  is  the  interest  of  the 
State  to  have  its  vacant  land  sold,  and  the  titles  thereto,  without 
delay,  put  into  complete  legal  form  in  the  manner  prescribed,  and 
also  to  prevent  strife,  by  refusing  to  grant  several  patents  to  dif- 
ferent persons  for  the  same  land ;  and  because,  he  who  stands  by 
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unmindfal  of  his  duty  to  the  public,  (for  it  is  held  to  be  the  duty  of 
every  citizen  to  keep  the  State  properly  informed  as  to  dealings  for 
public  property,)  and  also  so  grossly  neglectful  of  his  own  interests, 
in  preventing  a  rival  claim  to  his  property  from  being  let  loose 
against  it,  ought  not  to  be  indulged  with  the  means  of  disturbing  a 
title  which  he  had  thus  silently  suffered  the  State  to  perfect,  or  be 
in  any  way  gratified,  until  he  has  by  a  regular  course  of  judicial  pro- 
ceedings, if  he  can,  caused  the  patent  which  he  alleges  has  so  un- 
justly shut  out  his  right  to  be  vacated  and  annulled.  This  caveat 
must  therefore  be  sustained,  as  no  patent  can  be  issued  to  John 
99€k  ^*'^y©r  for  any  land  comprehended  ♦  by  the  patent  to  James 
T*^^  Smith,  and  without  including  that  land  or  part  of  it,  Steyer, 
although  he  may  come  up  to,  cannot  be  allowed  to  take  any  vacancy 
found  beyond  the  tract  called  Birmingham  Mines,  by  which  all  con- 
tiguity with  it  and  The  Plains  of  Moab  has  been  totally  cut  off. 

Whereupon,  it  is  ordered  that  the  said  caveat  of  James  Smith  be 
and  the  same  is  hereby  ruled  good,  and  that  the  said  John  Steyer 
have  leave  so  to  correct  his  certificate  as  to  take  all  the  vacancy  con- 
tiguous to  The  Plains  of  Moab,  and  up  to,  but  not  beyond  the  tract 
of  land  called  Birmingham  Mines;  and  it  is  further  ordered,  that 
the  said  John  Steyer,  pay  all  the  cost^s  to  be  taxed  by  the   Register. 

Theodorick  Bland,  Chancellor. 

Coal,  surveyed  for  John  Hoye  the  22d  day  of  April,  1836,  for  fifty 
acres,  one  undivided  half  part  thereof  assigned  to  Henry  M.  Pettit; 
certificate  returned  2d  May,  1836,  and  compounded  on  the  same  day 
in  the  treasury;  also  on  the  back  of  said  certificate  is  the  following 
entry:  Caveated  by  John  Steyer  this  Ist  December,  1836;  caveat 
entered  by  the  Chancellor's  order,  to  be  subject  to  all  objections  as  to 
the  time  of  entering  the  same.  Certificate  patented  to  John  Hoye 
and  Henry  M.  Pettit,  2l8t  November,  1837. 

Coal  and  Iron  Certain,  a  resurvey  upon  the  tract  called  Coal,  resur- 
veyed  for  John  Hoye  and  Henry  M.  Pettit,  the  17th  of  May,  1836. 
for  2,756^  acres;  certificate  returned  2d  September,  1836,  and  com- 
pounded on  the  same  day  in  the  treasury ;  also  on  the  back  of  said 
certificate  are  the  following  entries :  Caveated  by  John  Steyer  per 
Thomas  S.  Alexander,  Esquire,  his  attorney,  this  30th  November, 
1836 ;  August  14th,  1837,  Caveated  by  James  Smith  per  his  written 
order.  Patented  to  John  Hoye  and  Henry  M.  Pettit,  22d  November, 
1837. 

Competition  resurveyed  for  John  Steyer  the  Ist  day  of  November, 

1836,  for  3,773|  acres,  a  resurvey  upon  the  tracts  called  The  Plains 
of  Moab  and  part  of  Sideling  Hill ;  certificate  returned  17th  Novem- 
ber, 1836,  and  compounded  on  in  the  treasury  the  24th  April,  1837; 
also  on  the  back  of  said  certificate  are  the  following  entries :  Decem- 

IK^O  ^^  ^*'*^'  ■^^^^'  •caveated  by  John  Hoye  and  Henry  M.  Pettit 
"^^^  per  A.  C.  Magruder,  Esquire,  their  attorney ;  August  12th, 

1837,  caveated  by  James  Smith,  per  his  written  order  within. 
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Begister's  StatemeDt.  Ou  the  28th  day  of  November,  1836,  I 
made  oat  at  the  request  of  Mr.  John  Uoye,  who  applied  to  me  some 
days  before,  a  patent  on  a  certificate  of  survey  called  Goal,  lying  in 
Allegany  Goanty,  and  containing  fifty  acres ;  this  certificate  was 
retarned  to  the  land  office,  and  compoanded  on  the  2nd  day  of  May, 
1836.  After  making  out  the  patent  on  the  28th  of  November,  I  recorded 
it,  not  having  any  intimation  that  a  caveat  was  to  be  entered.  I 
also  called  at  the  Chancellor's  for  his  signature  to  the  patent,  who 
was  absent  from  town  and  his  signature  could  not  be  obtained.  On 
the  1st  of  December,  1836,  several  days  after  the  patent  had  been 
made  out,  recorded  and  carried  to  the  Chancellor  for  his  signature,  a 
caveat  was  entered  by  Mr.  Alexander,  as  attorney  for  John  Steyer, 
1  have  made  this  statement  of  the  facts  at  the  request  of  the  Ghan- 
eellor.  George  6.  Bbeweb. 

Reg.  Land  Office,  W.  8.,  Md. 
As  some  censure  has  been  attached  to  the  register  for  having 
recorded  the  patent  before  he  had  obtained  the  signature  of  the 
GhaDcellor,  and  the  great  seal  of  the  State  to  the  patent,  the  Keg- 
ister  would  beg.leave  to  state,  that  ever  since  he  has  been  in  the 
office,  both  the  Chancellor  and  the  Governor  have  been  in  the  habit 
of  signing  blank  pieces  of  parchments  for  the  register,  so  that  if 
either  were  absent  from  the  seat  of  government,  a  person  making 
application  for  a  patent,  might  obtain  his  patent  without  being  de- 
tained upon  expenses  waiting  for  the  arrival  of  the  Governor  or 
Obancellor  for  his  signature.    In  this  case  the  parchment  was  signed 
by  the  Governor  before  the  patent  was  made  out ;  the  register  pre- 
Bames  that  he  could  at  the  same  time  have  obtained  that  of  the 
Chancellor,  but  knowing  that  the  Chancellor  was  seldom  absent  from 
town,  and  as  he  has  above  stated,  having  no  intimation  that  a  caveat 
was  to  be  entered,  thought  there  could  be  no  impropriety  whatever 
in  recording  the  patent ;  he  knew  too,  that  the  Chancellor  was  at 
big  daughter's,  only  a  few  miles  from  town,  and  was  daily   ^q^ 
•expected  home.    The  register  would  further  remark,  that   '^*'* 
he  has  frequently  recorded  patents  before  they  were  sealed  and 
siped  by  the  Chancellor,  and  he  knew  it  frequently  to  have  been 
done  by  his  predecessors  in  office,  and  no  difficulty  whatever  has 
ever  before  occurred.    The  register  hopes  to  be  excused  for  making 
this  additional  statement,  as  he  felt  bound  to  do  so  in  justification 
of  his  conduct.  George  G.  Bbeweb, 

Eeg.  Land  Office,  W.  S.,  Md. 
John  Steyer  vs.  John  Hoye.  In  the  Land  Office,  25th  May,  1837. 
This  caveat  standing  ready  for  hearing  as  to  the  preliminary  ques- 
tion, whether  it  was  entered  in  time  or  not,  and  the  solicitors  of  the 
parties  having  been  fully  heard,  the  proceedings  were  read  and  con- 
sidered. It  must  be  considered  as  an  established  rule  in  the  land 
office,  that  a  caveat  may  be  entered  at  any  time  before,  but  not  after 
ft  patent  has  been  actually  signed  by  the  Governor  and  the  Chancel- 
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seqaenees  of  his  own  omissions  and  neglect.  It  is  not  to  be  ques- 
tioned that  the  seniority  of  his  warrant  of  resnrvey  gave  him  a  prior 
right  to  acqaire  title  to  all  the  vacancy  contiguous  to  his  tract  of 
land  called  The  Plains  of  Moab.  But  while  the  law  awards  prefer- 
ences and  advantages  to  the  favored  on  the  one  hand,  it  exacts 
care  and  diligence  from  them  on  the  other,  to  the  end  that  full  justice 
may  be  meted  out  to  all. 

The  appellant  in  this  case  had  an  interest  in  virtue  of  the  seniority 
in  his  warrant,  which,  with  proper  diligence  and  care,  would  have 
placed  him  beyond  the  reach  of  successful  controversy,  much  less 
defeat ;  but  he  slept.  The  sluggishness  of  his  course  is  not  the  only 
act  of  self-reproach  which  the  appellant  has  to  endure  in  this  case. 
His  errors  and  omissions  thwart  him  at  every  step.  To  sum  up  he 
made  a  location  of  his  warrant  of  resnrvey  of  the  tract  of  land 
called  The  Plains  of  Moab,  and  added  121 J  acres  of  vacancy,  had  a 
certificate  of  the  same  recorded  by  the  surveyor,  for  which  he  paid 
the  surveyor  his  fees,  and  then  the  appellant  closed  his  survey,  dis- 
tinguished in  the  record  as  the  certificate  of  the  10th  June,  1836. 

James  Smith,  one  of  the  appellees  in  this  case,  obtained  a  common 
warrant,  caused  a  survey  to  be  made,  and  a  certificate  returned  to 
the  land  office,  paid  the  composition  on  the  same,  and  after  the  cer- 
tificate had  lain  in  the  land  office  the  length  of  time  required  by  its 
rules  and  regulations,  {vide  Act  •of  1782,  chap.  38,)  obtained 
**'^  a  patent  for  the  tract  of  land  mentioned  in  these  proceedings, 
by  the  name  of  the  Birmingham  Mines. 

This  tract  of  land  destroyed  the  continuity  between  the  tract  of 
land  first  resurveyed  for  Steyer,  called  The  Plains  of  Moab,  and  the 
tract  subsequently  resurveyed  for  Hoye  and  Pettit,  called  Coal  and 
Iron  Certain.  This  survey  of  Smith's,  one  of  the  appellees,  presents 
the  chief  difficulty  to  the  success  of  the  appellant,  and  unless  it  be 
removed,  must  be  conclusive  against  his  right  to  the  land  in  contro- 
versy in  this  cause,  as  it  is  a  well  established  rule,  that  the  vacant 
land  included  in  a  resnrvey  must  be  contiguous  to  the  original  tract 
or  tracts. 

This  brings  us  to  the  consideration  of  the  integrity  of  Smith's  title 
to  the  tract  of  land  called  the  Birmingham  Mines.  And,  first,  we 
are  constrained  to  say,  that  we  do  not  find  any  proof  in  the  record, 
that  he  procured  his  grant  by  fraud  or  combination,  but  that  he 
obtained  his  warrant,  caused  his  survey  to  be  made,  the  certificate 
returned,  and  patent  granted  in  the  ordinary  and  usual  mode. 

It  was  urged  in  the  argument  with  great  ingenuity  and  force,  that 
Steyer's  warrant  of  resurvey  being  first  in  i>oinc  of  date,  gave  him 
an  interest  in  the  land  iu  dispute,  paramount  to  all  others  of  subse- 
quent date,  and  this  is  not  denied;  but  suppose  after  his  warrant 
issued,  he  had  not  caused  a  resurvey  to  be  made,  and  certificate  to  be 
returned  to  the  land  office,  within  the  time  required  by  law,  his  in- 
terest would  have  been  lost  by  his  own  supineness  and  neglect.    So 
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fikewise,  if  after  Smith  had  returned  his  certificate  for  the  tract  of 
land  called  Birming^hain  Mines,  Steyer  bad  not  neglected  for  six 
months,  (the  time  prescribed  by  the  Act  of  1783,  chap.  38,  for  certifi- 
cates to  lie  before  patent  issues,  and  for  the  purpose  of  a  caveat,)  to 
enter  his  caveat  to  Smith's  certificate,  the  Judge  of  the  land  office 
woold  unquestionably  have  rejected  Smith's  certificate,  and  thereby 
his  equitable  interest  would  have  remained  unimpaired. 

If  it  be  insisted  that  Smith  was  concluded  from  making  his  sur- 
vey, by  Steyer's  outstanding  warrant  of  resurvey,  the  answer 
^isiband  in  the  proof,  that  this  warrant  was  executed,  and  ^qa 
certificate  recorded  by  the  surveyor,  and  that  from  the  plot,  '^•*®. 
(called  in  the  proceedings  Steyer's  rough  plot,)  he,  Steyer,  not  only 
had  not,  but  could  not  locate  in  his  resurvey  the  land  included  in 
Smith's  survey,  by  reason  of  the  interlocking  of  the  lines  of  older 
tracts,  which  destroyed  the  continuity  of  the  vacancy. 

The  knowledge  conveyed  by  this  plot,  is  the  only  evidence  in  the 
^ord  that  Smith  knew  of  Steyer's  warrant,  and  from  this  he  could 
draw  DO  other  conclusion,  than  that  the  land  included  in  his  survey 
called  the  Birmingham  Mines,  was  untouched  by  Steyer's  resurvey, 
theretofore  executed,  called  the  Plains  of  Moab.  The  decree  is 
affirmed.  Decree  affirmed. 


Ann  Gbay  vs.  Walteb  Crook,  Jb.— December,  1841. 

Since  the  Act  of  1825,  chap.  117,  Rev.  Code,  Art.  71,  sec.  7,  on  appeal  in  a 
case  brought  up  on  bills  of  exceptions,  this  Court  only  decides  upon  the 
prayers  as  made  below,  or  the  instructions  which  appear  to  have  been 
granted. 

^here  a  married  woman,  who  has  a  separate  estate  during  coverture,  was 
furnished  with  articles  suitable  to  her  condition  in  life,  for  the  use  of 
the  house  in  which  she  dwelt  with  her  husband  and  family,  and  both 
before  and  after  the  decease  of  her  husband,  who  was  insolvent,  prom- 
i^d  to  pay  for  them  generally,  and  also  as  soon  as  she  received  her  divi- 
dends from  a  specified  portion  of  her  estate,  in  an  action  at  law,  brought 
hythe  vendor  after  the  husband's  death,  to  recover  the  value  of  the 
articles  so  furnished,  against  the  wife,  the  survivor,  the  Court  will  not 
instruct  the  jury,  that  there  was  no  evidence  that  the  private  and  sepa- 
i^te  estate  of  the  defendant  was  ever  pledged  originally  for  the  pay* 
ineiitof  the  plainti£f's  claim;  nor,  that  there  was  no  evidence  that  the 
goods  were  furnished  at  the  request,  or  upon  the  promise  of  the  defend- 
ant, (a) 

Neither  will  the  Court  in  such  case  instruct  the  jury  that  the  proper  juris- 
<^iction  over  the  claim  of  the  plaintiff  (if  any  existed,)  was  vested  in  a 
^rtof  equity. 

(o)  Cited  in  Bimey  vs.  Tel,  Co,  18  Md.  357;  Kettlewell  vs.  Peters,  23  Md. 
^'^\  Conn  vs.  Conn^  1  Md.  Ch.  217.  When  the  Court  cannot  grant  the  en- 
^P'&ycr  as  made,  though  a  portion  of  it  in  a  separate  form,  might  have 


L-. 
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Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit  commenced  by  the  appellee  against  the  appellant  on  the 
^  30th  August,  1837.  The  •defendant  pleaded  the  general 
'^•**  issue,  but  it  was  agreed  that  either  party  might  give  in 
evidence  any  matter  that  could  be  offered,  if  the  same  was  specially 
averred  or  pleaded;  and  that  in  the  trial  of  the  cause  it  is  to  have 
the  same  effect  as  if  specially  set  forth  in  the  pleadings.  The  de- 
fendant wa«  authorized  to  set  up  any  defence  that  could  be  offeree! 
in  any  state  of  the  pleadings. 

At  the  trial  of  the  cause  the  plaintiff  offered  evidence  that  his 
•account  was  repeatedly  presented  to  the  defendant,  at  least  half  a 
dozen  times  in  the  year  1835;  that  she  promised  to  pay  it,  and  never 
denied  its  correctness.  On  the  13th  July,  1835,  she  stated  that  in  a 
few  weeks  she  would  receive  funds  from  her  father's  estate  through 
the  trustees  of  the  Steamboat  Company,  and  would  pay  the  same. 
The  plaintiff's  account  commenced  on  the  9th  May,  1826,  and  ended 
on  the2ud  May,  1834;  it  was  for  various  articles  of  upholstery — as 
curtains,  paper  hangings,  blinds,  mattrasses,  altering  and  making 
carpets,  &c.,  furnished  in  the  intermediate  period,  and  amounted  to 
$1,029.45.  The  father  of  the  defendant,  by  his  last  will  and  testa- 
ment, devised  to  trustees  for  the  sole  and  separate  use  of  his 
daughter,  the  defendant,  free  from  all  control  of  her  husband  during 
her  natural  life,  a  variety  of  real  and  personal  property,  and  the  will 
was  proved  on  the  19th  June,  1828.  The  plaintiff  further  proved 
that  the  father  of  the  defendant,  Benjamin  Ferguson,  died  in  1828, 
and  that  said  defendant  is  the  daughter  of  the  said  Ferguson,  and 
spoken  of  in  said  will  as  Ann  Gray,  she  being  at  that  time  the  wife 
of  Walton  Gray,  who  died  in  January,  in  the  year  1836;  that  the 
said  defendant  Ann  Gray  has  ever  since  been  and  now  is  a  widow. 
The  plaintiff  further  offered  competent  evidence  to  prove  that  said 
Walton  Gray,  at  the  dates  of  the  several  charges  in  the  plaintiff's 
account,  was  in  bad  credit,  and  that  he  petitioned  for  the  benefit  of 
the  insolvent  laws  of  Maryland  on  the  15th  of  November,  1820 ;  and 
again  on  the  20th  August,  1827;  and  again  on  the  12th  April,  1830; 
and  again  on  the  20th  January,  1831 ;  and  again  on  the  4th  April, 
1834.  The  plaintiff  further  offered  evidence  to  prove  that  the  trus- 
9Qft  tees  named  in  the  above  will  of  Benjamin  Ferguson  •under- 
^•'^  took  the  said  trust,  and  that  the  portion  of  the  separate 
income  of  the  said  defendant,  out  of  the  property  and  estate  devised 
for  her  sole  and  separate  use  by  the  said  will,  amounted  to  $2,602.14 
in  the  year  1834,  and  in  the  year  1835  to  the  sum  of  $2,381.05,  and 
in  the  year  1836  to  the  sum  of  $2,992.13;  that  her  said  separate  in- 
come under  the  said  will  from  the  death  of  the  said  testator  to  the 
year  1834,  was  less  than  in  the  year  1836,  but  that  he  had  such 


been  given,  it  is  not  error  to  reject  the  whole.    Kettlewdl  vs.  Peters^  supra. 
Cf.  Leopard  vs.  Canal  Co,  1  Gill,  222;  Chipman  vs.  Stansbury^  16  Md.  154. 
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separate  income,  which  between  the  death  of  the  said  testator  and 
the  year  1834,  and  also  iu  the  years  1834, 1835  and  1836,  was  rega- 
larly  paid  to  her  by  the  said  trustees,  and  that  her  said  separate 
iocome  has  continued  and  still  continues,  and  has  been  regularly 
paid  to  her  by  the  said  trustees  up  to  this  time.  The  plaintiff 
farther  offered  evidence  that  the  said  last  mentioned  witness  was  the 
collector  of  the  plaintiff  in  the  years  1835  and  1836 ;  that  as  such 
collector  he  called  on  defendant  in  1835,  during  the  life  of  her  said 
hasband  Walton  Gray,  for  the  payment  of  the  said  account,  and  that 
she  then  promised  to  pay  the  same,  and  that  he,  the  last  mentioned 
witness  also  called  on  her  for  payment  of  the  same  two  or  three* 
times  in  the  year  1836,  after  the  death  of  her  said  husband ;  that  at 
ODe  of  the  said  calls  the  defendant  promised  to  pay  the  same,  and  at 
another,  she  promised  to  pay  it  as  soon  as  she  received  her  dividends 
from  the  stock  of  the  Union  Line  of  steamboats;  that  he  the  wit- 
ness requested  her  to  call  on  the  trustees  for  her  dividends,  to  which 
8he  replied  that  it  was  unnecessary,  as  they  always  sent  her  word 
when  her  dividends  were  ready,  and  that  the  defendant  then  ap- 
pointed a  day  when  she  would  pay  it ;  that  the  witness  called  on  the 
<^Ajap|)ointed  precisely,  and  the  defendant  told  him  that  she  had 
^ot  up  the  money ;  that  this  was  in  the  3'ear  1836,  and  after  the 
death  of  the  defendant's  husband,  but  that  no  payment  was  in  fact 
n»a<le,  to  his  knowledge.  The  plaintiff  further  proved  that  the  divi- 
dends coming  to  the  said  defendant  from  the  said  Union  Line  of 
steamboats  were  regularly  paid  to  her  by  the  trustees  in  the  years 
1^.  1837, 1838  and  1839.  The  plaintiff  further  proved  by  a  com- 
petent t^itness,   that  he  the  said  last   mentioned  witness   ^oo 

^^isted  as  a  workman  of  the  plaintiff  in  putting  up  in  the  ^^^ 
noose  of  the  said  Walton  Gray,  the  defendant's  husband,  part  of  the 
Nicies  charged  in  the  said  plaintiff's  account.  The  plaintiff  further 
P'^ved  that  Walton  Gray  continued  to  transact  business  in  a  small 
^,^y ;  that  he  kept  a  small  counting-room  in  a  store  where  he  occa- 
*^oually  transacted  business,  but  his  business  was  not  sufficient  to 
^^Pport  bis  family  without  the  aid  of  his  wife's  estate. 

-^I^e  defendant  then  proved  by  a  competent  witness,  that  for  three 

^^  four  years  after  the  death  of  Benjamin  Ferguson,  the  testator 

^**tioned  in  the  foregoing  will,  Walton  Gray,  the  husband  of  the 

^^^  Ann,  was  in  the  receipt,  and  had  the  command  of  large  sums 

.  ^oney,  but  that  those  sums  arose  from  the  dividends  upon  his 

"*&'8  estate,  which  she  permitted  him  to  receive. 

The  plaintiff  further  proved  that  at  the  time  the  articles  men- 

oued  in  the  said  account  were  furnished,  the  defendant  was  mov- 

^^  in  a  respectable  circle  in  life,  with  one  or  more  children,  and 

T^^t  the  said  articles  were  suitable  and  appropriate,  considering  the 

^^fendant's  position  in  society. 

Whereupon  the  defendant  prayed  the  opinion  and  direction  of  the 
^^tt  to  the  jury,  that  there  was  in  this  case  no  evidence  to  show 
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that  the  private  and  separate  estate  of  the  defendant  was  ever 
pledged  originally  for  the  payment  of  the  p]aintift''8  claim,  and  that 
in  the  absence  of  such  testimony,  the  plaintiff  was  not  entitled  to 
recover,  which  opinion  and  instruction  the  Court  refused  to  give  to 
the  jury.    The  defendant  excepted. 

The  said  defendant  further  prayed  the  opinion  and  direction  of 
the  Court  to  the  jury,  that  there  was  no  evidence  in  the  cause  to 
show  that  the  goods  charged  in  that  account  of  the  plaintiff  were 
furnished  at  the  request,  or  upon  the  promise  of  the  defendant,  and 
without  such  evidence  the  plaintiff  was  not  entitled  to  recover; 
which  opinion  and  direction  the  Court  refused  to  give  to  the  jury. 
The  defendant  excepted. 

The  said  defendant  further  prayed  the  opinion  and  direction  of 
the  Court  to  the  jury,  that  in  this  cause  the  plaintiff  was  not  entitled 
to  recover,  because  the  proper  jurisdiction  over  the  •  claim  of 
'***'  the  plaintiff,  if  any  existed,  was  veste<l  in  a  Court  of  equity, 
which  opinion  and  direction  the  Court  refused  to  give.  The  defend- 
ant excepted. 

The  verdict  being  against  the  defendant,  she  prosecated  this 
appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Ab- 
OHEB,  Chambers,  and  Spenge,  JJ. 

Walsh,  for  the  appellant,  insisted — 1st.  That  there  is  no  evidence 
in  the  cause  to  show  that  the  separate  estate  of  the  defendant  was 
pledged  in  any  way  for  the  debts  mentioned  in  the  declaration ;  and 
in  ihe  absence  of  such  evidence,  there  is  no  consideration  for  the 
subsequent  promise  relied  upon  by  the  plaintiff. 

2nd.  That  there  is  no  evidence  to  show  that  the  property  men- 
tioned in  the  declaration  was  furnished  at  the  request  or  upon  the 
promise  of  the  defendant,  and  without  such  evidence,  there  is  no 
consideration  for  the  promise  after  the  death  of  the  husband,  relied 
npon  by  the  plaintiff. 

3rd.  The  appellant  will  rely  upon  the  ground  taken  in  the  third 
prayer  in  the  record,  that  if  any  claim  existed,  jurisdiction  over  it 
was  in  a  Court  of  equity. 

To  show  that  as  there  was  no  express  pledge  of  the  separate  estate 
of  the  wife  in  this  case,  the  contract  in  judgment  of  law  was  the 
husband's  he  cited,  32  Law  Lib.  138,  142 ;  Duke  of  BoUon  vs.  Wil- 
liams, 2  Ves.  Jr.  143;  Jones  vs.  Harris,  9  Ves,  Jr.  894;  Heatly  vs. 
Thomas,  15  Ves.  Jr.  696 ;  BuUpin  vs.  Clark,  17  Ves.  Jr.  365 ;  3  Mad- 
dox,  387. 

The  contract  of  sale  as  to  a  portion  of  the  articles  furnished,  took 
place  before  the  separate  estate  was  created.  The  promise  of  the 
appellant  was  no  more  nor  less  than  to  pay  the  debt  of  her  husband, 
and  made  subsequent  to  the  debt,  and  hence  not  founded  on  any 
consideration.    2  Poihier,  27.    The  articles  furnished  were  not  neces- 
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varies.  1  Ser.  «£  Low.  10.  This  debt  was  always  the  debt  of  the 
hasband.  14  K  C.  L.  Rep.  188;  11  E.  G.  L.  Eep.  84;  1  Camp.  120; 
22  Ser.  (It  Low.  187 ;  2  Strange^  204. 

*Z2oydaDd  Martin^  for  the  appellee,  maintained — 1.  That  Oyfi 
there  was  evidence  in  the  caase,  from  which  the  jury  were  '^^■■• 
authorized  to  find  that  the  property  mentioned  in  the  declaration 
was  furnished  at  the  request  and  upon  the  promise  of  the  appellant; 
and  that  if  this  be  so,  the  express  promise  made  by  the  appellant, 
after  the  death  of  her  husband,  to  pay  for  the  said  property,  was  a 
promise  founded  upon  a  sufficient  consideration. 

2.  Assuming  that  the  property  mentioned  in  the  declaration  was 
farnished  at  the  request,  and  on  the  promise  of  the  appellant,  and 
that  after  the  death  of  her  husband  she  expressly  promised  to  pay 
for  it,  as  stated  in  the  first  point,  that  then  the  appellee  was  enti- 
tled to  recover  his  claim,  although  there  was  no  evidence  shewing 
that  the  separate  estate  of  the  appellant  had  been  pledged  for  the 
said  debt. 

3.  That  the  claim  of  the  appellee  resting  upon  an  express  promise, 
founded  on  a  sufficient  consideration,  as  above  insisted  on,  it  was 
eompetent  for  him  to  enforce  it  in  a  Court  of  law,  as  the  appropriate 
jurisdiction. 

The  goods  were  furnished  on  the  promise  and  at  the  request  of 
the  appellant — the  husband  a  bankrupt — this  fact  was  known  and 
the  credit  was  given  to  the  wife.  5  Taunton^  131,  '36,  '44;  11  Eng. 
C.  Laic  Rep.  301. 

The  jury  might  infer  a  sale  on  the  credit  of  the  wife;  the  husband 
never  was  responsible.  Under  a  conflict  of  evidence  the  question  is 
always  for  the  jury.  Furgiisonvs.  Tucker j  2  H.  &  Q.  181;  Bavies 
V8.  Barney^  2  O.  dk  J.  282 ;  McEldery  vs.  Flannagan^  1  H.  db  G.  320 ; 
Paic»on'«  Adm^r  vs.  Donnelly  1  0.  db  J.  1. 

A  moral  obligation  supplies  a  consideration  at  law  for  an  express 
assonipsit.  1  Lord  Raymond^  389;  5  Taunt  37;  1  i7.  Oom.  Law,  10; 
Barnes  Y».  Hedley,  1  Taunt.  114,]  Early  t%.  Mahon,  19  John.  147;  3 
^.  Com.  Law,  260;  4  Bing.  459;  16  Eng.  C.  Law  Rep.  39;  12  E.  C. 
^w  Rep.  184 ;  2  Carr.  dk  Paine,  383 ;  7  Conn.  57 ;  2  Binn.  591 ;  3 
ftct.  207 ;   WennaU  vs.  Adney,  3  Bos.  &  Full.  249,  notes. 

•  But  for  the  coverture,  the  law  would  have  implied  a  prom-  ^  -«  « 
ise  to  pay.  Her  promise  relates  to  the  original  request.  Oat-  ^** 
Md  V8.  Waring,  14  John.  188 ;  Jackson  vs.  HaUoway,  7  John.  83. 

The  act  of  the  wife  in  this  case  after  the  death  of  her  husband 
Wnds  her.    J^e  vs.  Muggeridge,  1  Ves.  cfc  Bea.  122,  123. 

The  principle  of  all  the  cases  cited  is,  that  a  moral  obligation  to 
P^y  a  debt  is  a  sufficient  foundation  for  an  express  promise  to  pay. 
The  contract  here  was  with  the  wife  of  an  insolvent  husband.  The 
goods  were  furnished  ui)on  her  request  for  the  use  and  accommoda- 
tion of  herself  and  family,  suitable  to  her  condition  in  life,  and  it  was 
<^nsQmmated  by  a  pledge  of  her  private  separate  estate.    The  goods 
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were  a  gain  to  the  promisor,  a  loss  to  the  promisee,  the  two  great 
ingredients  of  a  contract  at  law.  WennaU  vs.  Adney,  3  Boss,  dk  PitHL 
240,  notes. 

The  express  promise  to  pay  is  a  distinctive  feature  in  this  cause. 
It  confers  jurisdiction  on  a  Court  of  law.  Edwards  vs.  Davies,  16 
John.  284,  note  a. 

RichardJson,  for  the  appellant,  in  reply,  cited  2  Fothier^  27,  Evans^" 
notes;  M.  E.  Church  vs.  Jacques^  1  J.  C.  B.  460 ;  14  E.  G.  LaWj  188 ; 
11  E.  L.  Law,  84 ;  1  Campb.  120 ;  22  Serg.  &  Low.  187 ;  2  Strange^ 
204 ;  11  E.  C.  L.  301 ;  Lee  vs.  Mvggridge^  5  Taunt.  37 ;  2  Roper  on 
Bus.  db  Wife;  32  Law  Lib.  137, 142 ;  1  Strange,  94 ;  1  B.  &  J.;  2  L. 
Ray.  1055 ;  7  Conn.  Bep.  64. 

By  the  Couet —  Judgment  affinned. 


Thomas  Hutchins  vs.  Thomas  Hope  (a).— December,  1811. 

If  the  answer  swears  away  or  denies  the  equity  stated  in  the  bill,  the  in- 
junction granted  on  the  bill  will  be  dissolved:  but  if  the  equity  be  ad- 
mitted or  is  not  denied,  or  if  new  matter  is  set  up  in  the  answer  by  way 
of  avoidance  of  any  material  allegation  in  the  bill,  the  injunction  will 
be  continued  until  the  final  hearing  or  further  order,  (h) 

An  answer  alone  will  not  support  a  distinct  fact  set  up  in  it  by  way  of 
avoidance,  and  upon  the  motion  to  dissolve  an  injunction  is  not  con- 
sidered as  established.    Such  a  defence  must  be  made  out  by  proof,  (c) 

O  i  ^  *  The  plea  of  limitations  in  an  answer  is  not  a  sufficient  ground  for  a 
^'^lu  dissolution  of  an  injunction  on  motion,  (d) 

Upon  an  appeal  from  the  continuing  of  an  injunction,  the  order  being 
affirmed,  the  cause  is  remanded  for  further  proceedings. 

Appeal  from  the  Court  of  Chancery,  and  from  a  refusal  to  dis- 
solve  au  injunction  upon  motion. 

The  appellee  in  this  case,  on  the  1st  March,  1836,  filed  his  bill  on 
the  equity  side  of  Harford  County  Court,  praying  for  an  injunction 
and  subpoena  against  the  appellant. 

The  bill  alleged,  that  about  the  year  1815,  the  late  Thomas  Hope, 
departed  this  life,  leaving  a  considerable  real  and  personal  estate^ 
and  that  the  deceased  made  his  last  will,  which  has  been  admitted 
to  probat  by  the  Orphans'  Court  of  said  county,  by  which  he  devised 
and  bequeathed  among  other  things,  one-third  of  his  personal  prop- 
erty, after  payment  of  debts  and  legacies,  to  his  widow  Hannah 


(a)  See  the  second  appeal  in  this  case  in  7  Gill,  119. 

(b)  Cited  in  HamUtoii  vs.  Whitridge,  11  Md,  144;  State  vs.  Railway  Co,  18 
Md.  219.    See  Dougherty  vs.  Piet,  52  Md.  425. 

(c)  See  Ringgold  vs.  Ringgold^  1  H.  AG.  11. 

(d)  Approved  in  White  vs.  Flannigain^  1  Md.  550. 
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Hope,  the  motber  of  jonr  orator ;  and  bequeathed  to  three  of  hia 
daughters  the  8iim  of  9600  each,  and  the  residue  to  year  orator,  and 
made  year  orator  bis  execator ;  all  whieb  will  more  faliy  appear  by 
reference  to  a  copy  of  said  will  herewitb  exhibited  as  part  of  this 
bill,  and  marked  exhibit  A;  that  your  orator  obtained  letters  testa- 
mentary from  said  Orphans'  Court  on  said  will,  and  being  residuary 
legatee,  gave  bond  for  the  payment  of  debts  and  legacies ;  that  the 
tssAd  Hannah,  the  mother  of  your  orator,  being  devisee  for  life  under 
the  will  aforesaid,  of  one-third  of  the  farm  which  was  devised  to 
year  orator,  continued  to  reside  with  him  after  the  death  of  his 
father,  and  he  cultivated  the  entire  farm  under  an  agreement  to 
allow  her  a  reasonable  rent;  that  sometime  after  the  death  of  your 
orator's  father,  the  said  Hannah  was  anxious  to  have  her  share  of 
the  personal  estate  devised  to  her,  and  she  and  your  orator  agreed 
that  the  whole  should  be  valued,  and  that  articles  of  property  at 
6Dch  valuation  should  be  delivered  to  her,  and  in  pursuance  of  this 
agreement,  two  gentlemen  of  the  neighborhood,  to  wit,  Abel  Alder- 
son  and  William  Nelson  were  selected,  and  they  valued  the  entire 
personal  estate  left  by  the  father  of  your  orator,  at  the  sum  of 
13,306.04^ :  and  the  mother  of  your  orator  being  •  anxious  and  ^  >•  « 
desiroas  to  have  four  of  the  negroes,  two  of  the  cows,  and  a  '•^" 
horse,  your  orator  delivered  the  same  to  her,  although  the  aggregate 
valaeof  said  articles  so  delivered,  according  to  the  valuation  set  ni)on 
tbem  by  the  gentlemen  aforesaid,  and  according  to  their  real  and 
fair  value,  was  equal  to  one-third  of  the  whole  personal  estate  left 
by  the  said  Thomas,  deceased,  without  any  deduction  for  the  lega- 
cies left  to  his  said  daughters,  by  which  the  said  Hannah  was  over- 
paid her  legacy  under  said  will,  $600,  without  making  any  deduc- 
tion for  funeral  expenses,  debts,  or  the  expenses  of  the  administra- 
tion; that  at  the  time  this  was  done,  and  the  said  Hannah  was  so  over- 
paid, it  was  done  through  inadvertence  and  mistake  by  your  orator, 
and  your  orator  is  satisfied  that  the  said  Hannah  was  not  conscious 
that  she  \^as  over-paid,  she  being  at  the  time  an  old  and  infirm 
woman,  and  as  your  orator  believes,  incapable  of  adding  together 
the  value  of  the  articles  she  received,  or  knowing  what  proportion 
the  amount  bore  to  the  value  of  the  whole  property.  So  matters 
remained,  and  the  mother  of  your  orator  continuing  to  reside  with 
him  for  several  years,  when  she  demanded  payment  of  your  orator 
for  the  rent  of  her  portion  of  the  farm.  When  she  made  the  demand 
of  rent,  your  orator  was  fully  conscious  that  he  did  not  owe  her  any- 
thing without  reference  to  the  claim  arising  from  over-paying  her 
%acy  bat  the  trouble  and  expense  to  which  your  orator  had  been 
subjected  in  keeping  her,  and  her  negroes  and  stock,  was  more  than 
equivalent  to  the  use  and  rent  of  her  interest  in  the  land.  The 
mother  of  your  orator,  however,  being  as  before  stated,  very  far 
advanced  in  age,  and  very  infirm  in  body  and  mtnd,  and  being 
P^visb  and  fretful  and  incapable  of  understanding  her  rights,  your 
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orator,  in  mere  indalgeDce  to  her  caprices,  to  sooth  and  comfort 
her,  gave  her  his  three  several  bills  obligatory,  two  for  one  hundred 
and  sixty  dollars  each,  and  one  for  two  hundred  dollars  payable  one 
year  after  the  death  of  the  said  Hannah,  without  interest,  which 
said  bills  obligatory  all  bear  date  on  the  12th  of  August,  1822 ;  and 
your  orator  expressly  charges,  that  when  he  gave  the  said  notes,  his 
9 A  ^  ™^^i^^s  \vere  solely  to  pacify  and  quiet  his  aged  *  and  infirm 
'^^  '  parent,  and  not  from  any  consciousness  of  his  indebtedness ; 
and  he  felt  assured  too,  that  the  debt  would  be  extinguished  bj 
boarding  and  keeping  his  mother,  her  negroes,  and  stock,  for  the 
residue  of  her  life,  and  with  that  view  he  made  the  notes  pay- 
able after  her  death ;  this  arrangement  satisfied  and  quieted  the 
old  lady  at  that  time,  and  as  your  orator  knew  it  was  his  sacred  duty 
to  take  care  of  and  keep  his  mother,  whether  she  had  his  notes  or 
not,  and  as  he  always  intended  that  she  should  want  no  aid  or  com* 
fort  which  he  could  give,  he  felt  little  or  no  concern  about  the  matter. 
Your  orator  further  shews,  that  his  mother  cootiuued  to  live  with  him, 
sometimes  as  one  of  his  family,  and  sometimes  keeping  a  separate 
establishment  in  part  of  his  house  as  suited  her  therein  for  the  time, 
and  sometimes  keeping  thereon  four  cows  and  several  negroes,  all  of 
which  was  kept  aod  supplied  by  your  orator  from  the  time  the  said 
notes  were  given  up  to  the  death  of  the  said  Hannah,  which  occurred 
about  the  12th  February,  1833  ^  that  during  the  period  from  the  date 
of  said  notes  or  bills  till  the  death  of  said  Hannah,  your  orator  paid 
her  taxes,  and  the  various  items  of  charge  against  the  said  Hannah 
for  boarding  herself,  paying  her  taxes,  and  keeping  her  servants 
and  stock,  as  will  more  fully  appear  by  a  particular  account  thereof 
herewith  shewn  as  part  of  this  bill,  and  marked  Exhibit  B,  which 
account  your  orator  avers  to  be  just  and  true.  Your  orator  further 
shews,  that  during  the  time  the  said  account  was  accruing,  your 
orator  never  urged  the  said  Hannah  for  any  adjustment  of  their 
accounts  from  motives  of  kindness  to  her,  as  she  was  incapable  of 
settling  or  adjusting  accounts,  and  sllny  demand  made  upon  her 
would,  in  her  state  of  infirmity,  have  rendered  her  unhappy ;  but  your 
respondent  was  well  aware  that  she  owed  him  a  large  sum  of  money, 
but  was  also  under  the  belief  that  her  property,  at  her  death,  would 
go  to  indemnify  him  as  far  as  it  was  sufficient  for  that  purpose,  and 
if  insufficient,  it  would  not  place  him  in  any  worse  condition,  inas- 
much as  he  would  have  kept  his  mother,  and  indulged  her  in  the 
same  manner  that  he  did,  if  she  had  had  no  property  at  all.  Your 
^-^  orator  further  shews,  that  to  his  surprise  he  learned,  *  after 
'^^^  the  death  of  his  mother,  that  she  had  assigned  the  said  three 
bills  obligatory  to  one  Thomas  Hutchins,  of  said  county,  without  any 
valuable  consideration,  and  since  the  death  of  said  Hannah,  the  said 
Thomas  Hutchins  hath  instituted  suits  on  said  bills  obligatory,  and 
at  the  August  Term  of  Harford  County  Court,  1835,  recovered  three 
judgments  thereon  against  your  orator,  as  will  more  fully  appear  by 
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Bbort  copies  of  said  judgments  herewith  exhibited  as  part  of  this 
bill,  and  marked  Exhibit  O.  Tonr  orator  farther  shews,  that  at  the 
time  the  said  notes  or  bills  were  given,  the  said  Hannah  was  indebted 
to  yonr  orator  in  the  sam  of  six  hundred  dollars,  for  and  on  account 
of  the  over-payment  of  her  legacy  by  yonr  orator  as  executor  of  his 
father,  but  that  he  could  not  plead  this  as  a  set-off  to  the  suits  brought 
on  said  notes  by  law^  by  reason  of  the  character  of  the  claim,  it  being 
a  claim  exclusively  cognizable  in  a  Couri  of  equity ;  and  your  orator 
also  charges,  that  before  he  had  any  notice  of  the  assignment  of  said 
notes  or  bills  obligatory,  that  the  said  Hannah  was  indebted  to  him 
in  twice  their  amount  for  boarding  and  keeping  her  and  her  negroes 
and  live  stock,  and  money  paid  for  her  taxes,  and  that  he  could  not 
on  account  of  technical  difficulties,  make  the  said  account  available 
as  a  setoff,  in  the  action  at  law.  Your  orator  also  charges,  that  the 
said  assignments  of  said  bills  obligatory,  were  made  without  any 
talaable  consideration  being  paid  for  the  same  by  the  said  Thomas 
Hotchins,  and  at  the  time  they  were  made,  the  said  Hannah  was 
indebted  to  your  orator  in  a  sum  greatly  exceeding  their  amount ; 
and  also  charges,  that  the  said  Hannah  did  not  leave  property  suf- 
ficient to  pay  the  claims  due  to  your  orator ;  that  your  orator  is  the 
administrator  of  the  said  Hannah,  and  the  estate  which  came  to  his 
hands  is  insuflBcient  by  a  large  sum  to  pay  her  debts.  Tour  orator 
further  shews,  that  the  said  Thomas  Hutchins,  although  he  knows 
that  nothing  was  due  to  said  Hannah  on  said  notes,  and  that  the 
claims  on  the  name  had  been  extinguished  thrice  over  by  overpay- 
ing  the  legacy  as  aforesaid,  and  by  the  account  aforesaid,  yet  he 
still  threatens  to  execute  the  judgments  aforesaid  against  your 
orator,  all  which  is  contrary  to  equity,  and  tends  to  the  wrong  and 
injury  of  your  orator  in  the  premises. 

*  With  this  bill  the  appellee  filed  the  exhibits  mentioned  in  ^^^q 
it,  with  an  itijunction  bond,  in  the  penalty  of  $1,200.  By  the  '***' 
short  copies  of  the  judgments,  one  was  upon  verdict  and  the  other 
two  by  default. 

The  County  Court,  (Abcheb,  C.  J.)  granted  an  injunction,  which 
was  issued  and  served. 

The  defendant  answered  the  bill  and  alleged,  that  it  is  true  that 
Thomas  Hope,  Senior,  the  father  of  complainant,  departed  this  life, 
having  made  his  last  will  in  manner  and  form  as  in  said  bill  is  stated,* 
that  he  thereby  devised  to  the  late  Mrs.  Hannah  Hope,  (his  widow 
who  is  since  deceased,)  an  estate  for  life  in  the  one  undivided  third 
partofthei^antation  whereon  he  resided,  and  which  he  devised  to  com- 
plainant in  fee,  subject  to  said  life  estate ;  that  he  also  devised  to  the 
widow,  during  her  life,  the  use  of  part  of  the  dwelling-house,  and  one- 
third  part  of  his  personal  estate,  after  payment  of  his  debts,  (which 
were  very  trifling,)  and  the  legacies  of  six  hundred  dollars  each,  be- 
qoeatbed  by  him  to  his  three  daughters ;  that  he  bequeathed  the 
nsidoe  of  his  personal  estate  to  complainant,  whom  he  appointed  his 
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executor,  and  that  said  will,  of  which  exhibit  A  is  admitted  to  be  a 
correct  copy,  was  daly  admitted  to  probate,  and  that  the  complain- 
ant took  the  whole  estate  into  possession,  and  gave  bond  to  pay 
debts  and  legacies.  Bespondent  admits,  that  on  the  distribution  of 
the  estate  of  complainant's  testator,  the  widow  received  the  specific 
articles  mentioned  in  said  bill,  and  therein  charged  to  have  been  de- 
livered to  her,  bat  he  denies  that  she  received  any  more  in  value  than 
her  just  proportion,  or  more  than  she  was  legally  entitled  to  have." 
Complainant's  testator  died  seized  of  a  large  quantity  of  real  estate, 
besides  the  plantation  in  which  as  aforesaid,  he  devised  his  widow 
a  life  estate  for  one-third,  to  wit:  the  farm  devised  by  him  to  his 
son  Ezra  Hope,  containing,  &c.,  and  the  farm  devised  by  him  to  his 
son  William,  containing,  &c.,  as  by  the  will  will  appear;  in  all  which 
she  was  entitled  by  law  to  her  right  of  dower,  (provided  she  re- 
nounced all  interest  under  the  will,)  and  also  to  the  one-third  of  the 
personal  estate  before  payment  of  the  legacies,  so  that  her  interest 
^sg\  ^^  ^^®  estate  *  of  the  deceased  under  the  will,  was  much  less 
'^^^  than  it  was  independently  of  and  in  opposition  to  it.  Mrs. 
Hope,  as  this  respondent  knows  and  avers,  had  intended  to  renounce 
all  interest  under  the  will,  and  take  all  that  the  law  would  allow  her, 
and  in  order  to  induce  her  to  change  this  determination,  complain- 
ant, as  executor  and  residuary  legatee,  did  as  respondent  alleges, 
offer  and  agree,  that  if  she  would  stand  to  and  abide  by  the  will,  she 
should  have  the  one-third  of  all  the  personal  estate  of  the  testator, 
before  payment  of  the  debts  and  legacies;  accordingly  and  in  order 
to  caiTy  this  agreement  into  effect,  Abel  Alderson  and  William  l?el- 
son,  the  gentlemen  mentioned  in  said  bill  of  complaint,  appraised  ail 
the  personal  property  of  the  testator,  and  complainant  delivered  over 
to  Mrs.  Hannah  Hope  the  articles  specified  in  said  bill  and  charged 
to  have  been  delivered,  with  a  fall  knowledge  of  their  real  value,  and 
of  the  proportion  they  bore  to  the  value  of  the  whole  personal  estate, 
and  not  under  any  mistake  whatever  by  Che  complainant  or  the  said 
Hannah,  who  was  not  at  that  time  very  old  and  infirm,  and  unable 
to  ascertain  the  value  of  the  property  she  got,  but  on  the  contrary, 
very  well  understood  her  own  rights  and  the  responsibility  of  the 
complainant  to  her,  and  they  settled  the  same  as  a  strict  business 
transaction,  and  acted  upon  it  as  finally  adjasted  from  that  time, 
being  not  long  after  the  death  of  her  husband  in  1815,  up  to  the 
period  of  the  death  of  said  Hannah  Hope.  Eighteen  or  twenty  years 
have  now  elapsed  since  the  above  mentioned  distribution  of  the 
estate  of  Thomas  Hope,  deceased,  was  made,  and  during  all  that  time 
(until  of  late,)  complainant  has  acquiesced  in  the  settlement  which 
was  made  by  himself,  and  never  sought  or  demanded  to  have  auy 
part  of  the  property  so  delivered,  or  its  value  returned  or  refunded, 
although  in  his  settlement  with  Mrs.  Hope  for  the  rents  of  her  lands, 
he  had  frequent  opportunities  of  correcting  the  mistake,  if  any  soch 
had  existed.    But  on  the  contrary,  he  gave  her  his  notes  under  seal 
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for  the  fall  amount  of  the  rent  due  her,  without  making  any  deduc- 
tioa  on  account  of  the  alleged  over-payment  of  her  legacy,  and  now 
attempts  to  avoid  the  payment  of  said  notes  by  an  averment  that  he 
never  *  intended  to  pay  them  when  he  gave  them.  Respond- 
ent  submits  to  this  Honorable  Court,  whether  complainant  '•^^ 
should  be  permitted  now,  after  the  death  of  Mrs.  Hope,  and  without 
any  allegation  of  fraud,  and  without  having  discovered  any  new  fact 
of  which  he  was  not  before  conversant,  to  open  a  transaction  on 
which  he  has  slept  for  eighteen  years,  to  the  prejudice  of  a  third 
party  to  the  settlement.  Kespondent  claims  the  benefit  of  the  Act 
of  Limitations,  passed  and  enacted  by  the  General  Assembly  of 
Maryland  in  the  year  seventeen  hundred  and  fifteen,  and  relies  ui)on 
it  as  barring  forever  all  demands  of  complainant  for  the  alleged  over- 
payment to  Mrs.  Hannah  Hope  of  her  legacy,  and  as  also  a  full  bar 
to  the  whole  of  the  pretended  account  exhibited  by  the  complainant 
with  his  said  bill.  Further  answering  respondent  admits,  that  com- 
plainant and  his  mother,  Mrs.  Hannah  Hope,  lived  together  in  the 
house  which  was  owned  by  ihem  jointly  under  the  will,  and  that 
eomplainant  occupied  and  cultivated  the  entire  farm,  including  the 
part  devised  to  his  mother,  which  was  never  laid  off,  but  was  an  un- 
divided third  of  the  whole,  and  that  the  three  several  bills  obligatory 
referred  to  in  said  bill  of  complaint,  were  given  by  complainant  to 
Mrs.  Hope,  in  payment  of  the  rent  due  by  him  for  the  use  and  occu- 
pation of  her  portion  of  the  farm,  from  the  death  of  complainant's 
father  to  the  year  eighteen  hundred  and  twenty-one,  comprising  a 
period  of  about  six  years ;  for  the  two  first  of  which  he  allowed  her  the 
rent  of  one  hundred  dollars  per  annum,  and  for  the  other  four  years 
^i£[hty  dollars  per  annum.  But  respondent  denies  that  at  the  time  of 
giving  said  bill  obligatory,  complainant  had  any  claim  or  demand 
against  Mrs.  Hope  for  the  trouble  and  expense  of  boarding  and  pro- 
vidiug  for  her,  (as  he  alleges  in  his  bill,)  or  on  any  other  account 
whatsoever,  which  he  was  then  entitled  to  deduct  from  the  money 
rent  reserved  for  the  use  of  her  lands,  or  which  he  can  now  set-off 
against  said  bills  obligatory.  He  denies  that  any  debt  or  claim  for 
the  boarding  of  Mrs.  Hope,  has  accrued  either  before  or  since  the 
execution  of  said  bills  obligatory,  which  has  not  been  fully  adjusted 
and  satisfied.  For  in  point  of  fact  respondent  says,  that  the  board- 
ing of  Mrs.  •  Hope  was  taken  into  consideration  in  the  settle*  ^i^ko 
men t  for  the  rent  due  her,  he  having  agreed  to  furnish  her  '•^'^ 
^th  boarding  in  addition  to  the  annual  ent  reserved  in  money,  as 
the  consideration  for  the  use  and  occupation  of  her  lands,  and  then 
said  notes  or  bills  were  given  by  him  for  the  net  balance  due  her  in 
money,  over  and  above  the  expense  of  her  board,  and  that  the  said 
notes  were  not  given  as  is  falsely  alleged,  to  gratify  the  caprice  of  a 
peevish  and  fretfnl  old  woman,  but  on  payment  of  a  just  and  honest 
debt,  which  the  complainant  then  owed  to  his  mother,  and  sought  by 
his  artifices  to  reduce  and  diminish,  as  the  relinquishment  of  in- 
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terest  shews,  as  well  as  the  indalgence  in  time.  As  coDcIasive  eFi- 
deuce  whereof,  resiKindent  begs  leave  to  refer  yoar  flonor  to  articles 
of  agreement  entered  into  between  said  Hannah  Hope  and  com- 
plainant, in  April,  eighteen  hundred  and  eighteen,  at  which  time  the 
terms  on  which  complainant  farmed  and  occopied  her  third  of  the 
plantation  were  first  reduced  to  writing,  and  he  herewith  files  a  copy 
of  said  articles  marked  respondent's  exhibit  A,  which  he  prays  may 
be  taken  as  a  part  of  this  answer.  Prior  to  this  time  complainant 
had  rented  of  Mrs.  Hope  by  parol,  and  there  is  no  written  evidence 
of  their  contract.  Bat  these  articles  contain  and  shew  the  terms  on 
which  the  complainant  had  farmed  the  premises  previously  to  the 
year  eighteen  hundred  and  eighteen,  and  in  every  way  correspond 
with  the  verbal  lease  under  which  he  held  from  the  death  of  the  late 
Thomas  Hope,  until  the  date  of  these  articles  of  agreement,  except- 
ing that  the  rent  reserved  in  money  was  then  reduced  from  one  hun- 
dred dollars  per  annum  to  eighty  dollars.  From  these  articles  of 
agreement,  it  appears  that  complainant  was  to  occupy  and  farm  the 
whole  of  the  plantation  of  which  as  aforesaid,  Mrs.  Hope  owned  an 
undivided  third,  and  was  to  pay  her  eighty  dollars  in  money,  and 
was  also  to  furnish  her  amongst  other  things,  particularly  specified, 
with  ^^  house  room,  flour,  meal,  meat  and  fowls,  for  the  use  of  her 
table,  and  a  horse  to  ride  on,  &c."  And  respondent  avers,  that 
these  articles  though  only  originally  intended,  as  would  appear  from 
their  face,  to  have  effect  for  three  years,  remained  as  a  continuing 
and  subsisting  agreement  until  *  Mrs.  Hope's  death,  except- 
Zod  |yg  Jig  altered  in  some  trivial  particulars  by  the  writing  an- 
nexed thereto,  bearing  date  August,  eighteen  hundred  and  twenty- 
two,  a  copy  of  which  is  also  herewith  filed  as  part  of  this  answer. 
As  regards  the  boarding  of  the  negroes  belonging  to  Mrs.  Hope,  with 
which  complainant  has  charged  her  in  the  account  filed  by  him 
marked  exhibit  B,  respondent  denies  that  it  is  a  just  and  proper 
charge,  and  says,  that  during  all  the  time  for  which  she  is  charged 
with  their  boarding,  these  negroes  were  almost  constantly  in  the 
employ  of  complainant,  and  were  used  by  him  as  his  own;  that  the 
value  of  services  rendered  by  them  was  far  more  than  equivalent  to 
the  expense  of  keeping  them,  and  if  there  was  an  indebtedness  on 
either  part  in  regard  to  said  negroes,  it  was  an  indebtedness  on  the 
part  of  complainant  for  their  hire ;  but  as  he  was  her  son,  Mrs.  Hope 
never  made  any  charge  against  him  for  their  services,  unless  she  may 
have  taken  it  into  consideration  in  the  final  distribution  of  her  prop- 
erty among  her  children.  Further  answering  respondent  says,  that 
he  married  one  of  the  daughters  of  Mrs.  Hannah  Hope,  and  he  ad- 
mits that  in  less  than  a  year  after  the  execution  of  said  bills  obliga- 
tory, she  signed  and  delivered  them  over  to  respondent  as  a  gitl  to 
him  and  his  wife,  without  an^^  other  consideration  than  the  natural 
love  and  affection  she  bore  them,  and  her  wish  to  make,  what  she 
claimed,  a  fair  and  proper  distribution  of  her  property  before  her 
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death,  and  of  which  said  distribution  the  complainant  was  not  only 
fnilj  apprised,  bat  as  party  thereto,  and  accepting  gifts  and  boon- 
ties  QDder  the  same ;  against  the  fairness  of  this  distribution,  the 
complainant,  Thoma«  Hope,  should  be  the  last  to  make  complaint, 
for,  independently  of  his  own  mother's  right  to  dispose  of  her  prop- 
erty as  she  pleased,  respondent  avers,  that  she  gave  complainant  the 
Qse  of  her  negroes  daring  her  life  without  hire,  one  hundred  dollars  in 
money  and  a  valuable  horse,  and  released  him  from  the  payment  of  in- 
terest on  the  bills  obligatory,  referred  to  by  complainant,  from  their 
date  QDtil  one  year  after  her  death.  These  furnish  a  fund  snfficien t  to 
discharge  all  the  fancied  claims  against  Mrs.  Hope,  and  until  it  is  ex- 
baosted,  he  can  have  no  •  pretext  for  demanding  payment 
from  her  assignees.  But  res|>ondent  denies,  that  the  assign-  ^^^ 
meDt  was  made  to  him  without  the  knowledge  of  complainant,  who, 
as  he  avers,  had  notice  of  the  fact  either  at  the  time  or  within  a  very 
short  period  afterwards,  and  less  than  a  year  after  it  was  made,  and 
before  then,  of  her  intention  to  make  said  assignments.  He  denies 
the  allegation,  that  Mrs.  Hope  did  not  leave  sufficient  property  to 
pay  her  jast  debts,  and  states  his  belief,  that  she  left  no  debts  un- 
paid except  perhaps  her  shoemaker's  bill,  to  the  amount  of  a  few  dol- 
lars, or  some  such  trifling  matter.  And  he  denies  and  resists  the 
right  claimed  by  complainant  in  his  bill  to  set-off  against  or  deduct 
from  said  bills  obligatory,  or  from  the  judgments  which  respondent 
as  assignee  has  obtained  thereon  in  Harford  County  Court,  any  debt, 
claim  or  demand,  which  he  either  has  or  claims  to  have  against  Mrs. 
Hope,  accruing  subsequently  to  the  assignment,  and  respondent  re- 
fers to  the  solemn  oath  of  the  complainant's  mother  annexed  to  the 
said  bills  obligatory,  as  showing  that  no  just  discounts,  off-sets,  or 
payments  in  regard  to  them,  existed  at  the  time  of  the  said  assign- 
meDts.  But  as  a  full  and  conclusive  answer  to  all  said  bill  of  com- 
plaint, other  than  and  except  such  parts  thereof  as  relate  to  the 
alleged  over-payment  to  Mrs.  Hannah  Hope  of  the  legacy  bequeathed 
to  her  by  Thomas  Hope,  Senior,  and  complainant's  right  to  set-off 
said  alleged  over-payment  against  these  bills  obligatory,  referred  to  in 
said  bill  of  complaint,  and  which  is  itself  bjirred  by  the  Statute  of 
Limitations  and  the  lapse  of  time,  herein  before  relied  on  as  a  part 
of  this  answer,  respondent  saith,  that  he  instituted  suits  at  law  in 
Harford  County  Court  on  the  three  several  bills  oblip:atory,  men- 
tioned in  said  bill  of  complaint,  and  at  the  August  Term  of  said 
Court,  in  the  year  eighteen  hundred  and  thirty-five,  obtained  judg- 
ments thereon,  and  that  at  the  trial  of  said  suits  at  law,  all  and  sin- 
gular the  matters  and  things  and  circumstances  in  said  bill  set  forth, 
and  on  which  complainnnt  grounds  his  prayer  for  relief  in  the  prem- 
>8«8,  except,  as  aforesaid,  so  much  of  said  bill  as  relates  to  Mrs. 
Hope's  legacy,  were  presented  by  the  pleadings  and  issues  joined  by 
the  parties,  and  were  fully  •  weighed,  considered  and  deter- 
mined,  as  by  copy  of  the  record  thereof  herewith  filed  as  part   '•55 


176  HUTCHIN8  vs.  HOPE.— 12  G.  &  J. 

of  this  answer  will  more  fully  appear.  Bespondeut  denies,  that  com- 
plainant was  prevented  by  technical  difficulties  from  availing  himself 
of  said  circumstances  as  a  defence  to  said  suits  at  law,  but  on  the 
contrary  avers,  that  all  and  singular  said  matters  and  things,  except 
as  herein  before  excepted,  being  the  pretended  claim  for  over-pay- 
ment of  legacy,  were  fully  brought  before  the  Court  and  jury,  and 
said  suits  at  law  were  decided,  and  said  judgments  were  rendered  in 
favor  of  this  respondent,  upon  the  true  and  substantial  merits  of  the 
cases,  and  agreeably  with  the  laws  of  the  land  and  the  equity  and 
right  of  the  matter.  Respondent  thereupon  submits  to  this  Honora- 
ble Court,  whether  the  said  questions  having  been  once  decided  in 
suits  between  the  same  parties,  by  a  Court  of  competent  jurisdiction, 
complainant  can  again  put  the  same  matters  in  issue,  and  whether 
he  is  not  forever  barred  of  the  relief  prayed  in  his  said  bill  of  com- 
plaint in  relation  to  said  matters. 

The  Exhibit  A,  referred  to  in  the  answer,  was  not  filed  in  the 
Court  of  Chancery. 

The  defendant  filed  with  his  answer  a  transcript  of  the  record  in 
his  action  at  law  against  the  complainant,  upon  the  complainant's 
bond  to  Hannah  Hope,  assigned  to  the  defendant,  in  which  the  said 
Thomas  Hope  had  pleaded  payment,  and  account  in  bar  filed;  the 
plaintiff  at  law  replied,  non-payment  and  issue;  account  in  bar  de- 
nied, and  issue;  limitations  to  account  in  bar,  rejoinder  and  issue; 
accord  and  satisfaction  to  account  in  bar,  general  rejoinder  and 
issue.  The  account  in  bar  filed  by  Thomas  Hope,  the  defendant  at 
law,  was  from  1823  to  1833,  for  the  boarding  of  Mrs.  H.  Hoi)e,  her 
servant  woman  and  child,  and  keeping  two  cows,  taxes,  &c.,  credit- 
ing her  annually  with  rent  of  her  land;  and  also  charged  her  with 
9G00  overpaid  in  the  distribution  of  Thomas  Hope,  Senior's,  estate. 
It  appeared  by  the  bill  of  exception,  that  the  defendant  Thomas 
Hope,  at  the  trial  of  the  action  at  law,  had  offered  proof  that  Mrs. 
Hope  was  indebted  to  him  in  the  sum  of  six  hundred  dollars  for 
money  over-paid  her  on  account  of  a  legacy  •  bequeathed  to 
'^^^  her  by  her  late  husband,  of  whose  will  the  defendant  was 
executor,  and  that  upon  the  objection  of  the  plaintiff  at  law,  Thomas 
Hutchins,  to  the  admissibility  of  the  evidence  so  offered,  it  was  re- 
jected by  the  County  Court. 

Upon  the  suggestion  of  the  complainant,  this  cause  was  removed 
to  the  Court  of  Chancery,  where  the  defendant  moved  for  a  dissolu- 
tion of  the  injunction.  On  the  2Gth  of  April,  1841,  the  Chancellor 
[Bland]  continued  it  until  final  hearing  or  further  order.  The  de- 
fendant in  equity  appealed  to  this  Court. 

The  appeal  was  argued   belbre   Buchanan,  C.  J.,  Stephen, 
Abcheb,  Dorset,  Chambers,  and  Spengb,  JJ. 
Comtabley  for  the  appellant.     0.  Scottj  for  the  appellee. 
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Spence,  J.  delivered  the  opinion  of  the  Conrt.  If  the  answer 
swears  away  or  denies  the  equity  stated  in  the  bill,  the  injunction 
will  be  dissolved ;  but  if  the  equity  be  admitted  or  is  not  denied,  or 
if  new  matter  is  set  up  in  the  answer  by  way  of  avoidance  of  any 
material  allegation  in  the  bill,  the  injunction  will  be  continued  until 
the  final  hearing  or  further  order.         « 

In  this  case,  one  of  the  material  allegations  in  the  bill  is,  that  in 
the  settlement  of  the  estate  of  Thomas  Hope,  made  between  the 
eomplainant,  who  was  executor  of  said  testator,  and  Hannah  Hope, 
who  was  a  legatee  under  the  will  of  Thomas  Hope,  who  assigned  the 
notes  mentioned  in  these  proceedings  to  the  respondent,  that  from 
inadvertence  and  mistake,  he  the  said  complainant  over-paid  the  said 
Hannah  Hoi)e  the  sum  of  six  hundred  dollars. 

The  answer  admits,  that  Mrs.  Hope  received  the  property  men- 
tioned in  this  allegation  in  the  bill,  but  denies  that  it  was  any  more 
than  she  was  entitled  to,  and  by  way  of  avoidance  of  the  same  makes 
this  averment :  ^^Mrs.  Hope,  as  the  respondent  knows  and  avers,  had 
intended  to  renounce  all  interest  under  the  will,  and  take  all  that  the 
law  would  allow  her,  and  •  in  order  to  induce  her  to  change  ^  -  ^ 
this  determination,  the  complainant  as  executor  and  residuary  ^^' 
legatee,  did,  as  respondent  alleges,  offer  and  agree,  that  if  she  would 
stand  to  and  abide  by  the  will,  she  should  have  one-third  of  all  the 
personal  estate  of  the  testator,  before  payment  of  the  debts  and 
legacies." 

This  agreement  set  up  in  th^  answer,  is  a  distinct  fact,  set  up  in 
ayoidance  or  discharge,  and  the  answer  alone  will  not  support  it.  In 
raeh  case  the  defence  must  be  made  out  by  proof.  Ringgold  vs. 
Ringgoldy  1  H.  db  G.  81. 

The  plea  of  limitation  was  relied  on  in  the  argument  as  a  sufficient 
groond  to  dissolve  the  injunction;  but  we  think  differently,  and 
therefore  affirm  the  Chancellor's  order,  and  remand  the  cause,  that 
snch  further  proceedings  may  be  had  therein  as  the  nature  of  the 
case  may  require.  Order  affirmed,  and  cause  remaaided. 
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"Hie  reservation,  ^''further  and  other  remedy  may  be  provided  by  law  in 
the  premises  as  the  Legislature  may  enact,  ^^  contained  in  the  Act  of 
18(M,  chap.  55,  sec.  8,  a  part  of  the  amended  Constitution  of  this  State, 
relating  to  the  removal  of  criminal  causes,  was  intended  specifically  to 
Authorize  a  detailed  system,  prescribing,  the  '^manner  and  terms, ^^  to 
be  observed  by  parties  entitled  to  the  right,  (a) 


(a)  Cited  in  Oriffln  vs.  Leslie,  20  Md.  18,  and  Dawson  vs.  Contee,  22  Md. 
^*  In  the  former  case  it  is  said,  that  the  privilege  of  removal  is  to  be  libe- 
^ly  oonstrued;  and  in  the  latter  that  the  judgment  on  a  motion  to  change 
^^  venue  is  the  subject  of  appeal. 

12  12  Q.  Sg  J. 
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The  Act  of  1805,  chap.  65,  sec.  49,  is  not  repugnant  to  the  Act  of  1804,  chap. 

55,  sec.  3. 
It  is  only  a  plain  and  palpable  contradiction  of  their  enactments,  that  will 

induce  the  Court  to  say  that  one  Act  of  the  General  Assembly  violates 

another,  (b) 

Writ  of  Erbob  to  Balciiuore  City  Court.  IndictmeDt  against 
the  appellant  for  an  assault  and  battery,  found  at  February  Term, 
1841.  At  June  Term,  1841,  the  traverser  suggested  to  the  Court  in 
writing  and  upon  oath,  that  he  could  not  have  a  fair  and  impartial 
trial  in  Baltimore  City  Court,  and  prayed  a  removal  of  the  record  to 
some  adjoining  County  Court.  But  the  Judges,  [Bbice,  C.  J., 
NiSBBT,  and  Wobthington,  A.  J.,]  no  other  proof  being  offered  to 
them  but  *  the  suggestion  and  affidavit  aforesaid,  refused  to 
4oo  order  the  removal,  upon  which  the  appellant  sued  out  a  writ 
of  error. 

By  the  amended  Constitution,  1804,  chap.  55,  sec.  3,  it  is  enacted, 
that  if  any  party  presented  or  indicted,  &c.,  shall  suggest  in  writing 
to  the  Court  in  which  such  prosecution  is  depending,  that  a  fair  and 
impartial  trial  cannot  be  bad  in  such  Court,  it  shall  and  may  be  law- 
ful for  the  said  Court  to  order  and  direct  the  record  of  their  pro- 
ceedings in,  &c.,  to  be  transmitted  to  the  Judges  of  any  adjoining 
County  Court  for  trial,  &c.,  provided  that  such  further  and  other 
remedy  may  be  provided  by  law  in  the  premises,  as  the  Legislature 
may  direct  and  enact.    ^ 

By  the  Act  of  1805,  chap.  65,  sec.  49,  it  is  enacted,  that  no  prose- 
cution now  depending  or  hereafter  to  be  instituted,  shall  be  re- 
moved, unless  after  indictment  being  found,  the  person  or  persons 
against  whom  said  indictment  shall  be  found,  shall  suggest  in 
writing,  supported  by  affidavit  or  other  proper  evidence,  that  a  fair 
and  impartial  trial  cannot  be  had,  that  then  it  shall  be  lawful  for  the 
said  Court,  in  their  discretion,  to  order  and  direct  the  record,  &g.,  to 
be  transmitted  to  the  Judges  of  the  adjoining  County  Court,  before 
whom,  &c. 

By  the  Act  of  1809,  chap.  138,  sec.  20,  where  a  party  suggests  by 
affidavit,  that  a  fair  and  impartial  trial  cannot  be  had  in  the  Court 
where  the  indictment  is  found,  ''such  Court  shall  order  the  record  of 
the  proceedings  in*  said  prosecution  to  be  transmitted  to  the  Court 
having  criminal  jurisdiction  of  any  adjoining  county,"  &c. 

By  the  Act  of  1840,  chap.  211,  passed  8th  March,  1841,  it  was  en- 
acted, ''that  so  far  as  relates  to  Baltimore  City  Court,  the  20th 
section  of  the  Act  of  1809,  chap.  138,  entitled,  an  Act,  &c.,  be  and 
the  same  is  hereby  repealed,  and  that  the  49th  section  of  the  Act  of 
November  Session,  1805,  chap.  65,  entitled,  an  Act,  &c.,  be  and  the 
same  is  hereby  declared  to  be  in  full  force  and  effect,  so  far  as  relates 
to  said  Baltimore  City  Court. 


(5)  See  Canal  Co.  vs.  R.  R.  Co.  4  G.  &  J.  7,  note  (n). 
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This  writ  of  error  was  argued  before  Buchanan,  C  J.,  Stephen, 
Abcher,  Dorset,  Chambers,  and  Spenoe,  JJ. 

r.  r.  Walsh,  for  the  appellant,  maintained,  that  the  Act  of  1840, 
chap.  211,  w»s  unconstitutional  so  far  as  it  invests  the  Judges  of  the 
City  Court  with  discretion  to  refuse  to  remove  a  cause. 

That  the  Act  of  1805,  chap.  65,  was  also  unconstitutional ;  that  the 
Act  of  1804  was  imperative  on  the  Courts,  until  the  Legislature  pro- 
vided some  other  remedy  for  a  party  indicted,  to  aid  him  in  and 
secare  to  him  the  privilege  of  removing  a  cause.  The  Act  of  1805 
wa8  DO  remedy;  it  gave  no  relief  to  the  prisoner;  it  was  a  restric- 
tion apon  his  rights  under  the  Constitution  as  amended  in  1804. 

Bkhardson,  for  the  State:  I  take  no  objection  to  this  writ  of  error, 
that  it  was  sued  out  before  final  judgment;  before  sentence.  There 
is  an  important  practical  question  involved  in  it,  which  we  are  desir- 
ous of  having  finally  decided,  and  as  speedily  as  may  be. 

If  a  broad  privilege  is  confirmed  by  the  Act  of  1804, 1  agree  that 
it  canDot  be  restricted  by  a  single  Act  of  the  Legislature.  But  is 
the  49th  section  of  that  Act  obligatory  mandatory  upon  the  Courts 
of  original  jurisdiction,  or  is  it  merely  permissive.  It  says,  it  shall 
and  may  be  lawful  for  the  Courts  to  remove — is  this  imperative  or 
discretioDary  f  It  must  be  discretionary,  for  the  Legislature  is 
aathorized  by  a  single  Act,  without  altering  the  Constitution,  to  pro- 
vide another  and  further  remedy  in  the  premises.  What  is  such 
further  and  other  remedy  f  A  remedy  for  what  f  That  the  LegislR- 
tore  may  impose  some  restriction  is  decided.  6  J7.  i&  J.  270.  It 
iDeans,  that  the  Legislature  may  remedy  the  evils  resulting  from  the 
change  of  the  Constitution  as  provided  by  the  Act  of  1804,  and  hence 
the  Act  of  1841  is  clearly  constitutional. 

Chambers,  J.,  delivered  the  opinion  of  this  Court,  The  Court 
consider  the  case  of  Dashiell  and  the  State,  6  H,  d*  J.  268,  conclusive 
upon  this  question.  It  is  there  said  <^  the  Act  of  1805  does  not 
attempt  to  deprive  the  party  of  this  right,  but  only  points  out  the 
manner  and  terms  upon  which  it  shall  •  be  enjoyed.  It  is  not  ^a#i 
repugnant  to  the  Act  of  1804,  but  only  directs  in  detail  how  '***" 
the  general  provisions  of  that  Act  shall  be  carried  into  operation." 

Without  the  aid  of  such  decisive  authority,  it  would  require  the 
K^ost  plain  and  palpable  contradiction  in  the  two  enactments  to  force 
iipon  the  Court  the  conclusion,  that  the  Act  of  1804  was  violated  by 
the  provisions  of  the  Act  of  1806,  passed  as  it  was  by  the  same  Leg- 
islature who  adopted  and  ratified  the  Act  of  1804,  thereby  making 
it  a  part  of  the  Constitution,  not  only  at  the  very  moment  when  they 
W  thus  re-enacted  it,  but  by  the  very  Act  which  was  designed  to 
carry  out  into  full  operation  and  effect  the  system  which  it  was  in- 
tended to  introduce. 

We  are  driven  to  no  such  imperative  necessity,  but  are  of  opinion, 
that  the  reserved  power  to  legislate  further  in  the  premises,  was  in- 
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tended  specifically  to  authorize  a  detailed  system,  prescribing  the 
^'  manner  and  terms"  to  be  observed  by  parties  who  are  entitled  to 
the  right.  Judgment  affirmed. 


The  State  of  Mabyland  vs.  John  Price. — December,  1841. 

Where  the  enacting  clause  of  a  penal  Act  contains  an  exception,  it  is  not 
indispensable  that  an  indictment  framed  under  it  should  set  forth  an 
express  negation  of  it. 

Where  the  charge  preferred  ex  natura  rei^  as  conclusively  imports  a  nega- 
tion of  the  exception^  as  if  such  negative  had  been  in  express  terms,  no 
rule  of  construction  requires  more. 

Where  exceptions  are  in  the  enacting  part  of  a  law,  it  must  appear  in  the 
charge,  that  the  defendant  does  not  fall  within  any  of  them.  A  case 
must  be  averred  which  brings  the  defendant  within  the  Act.  That  a 
faro  table  is  not  a  billiard  table,  is  a  fact  of  such  notoriety  as  to  be 
within  the  knowledge  of  the  community  at  large;  and  hence  there  is  no 
presumption  of  law  or  fact  which  will  prevent  the  Court  from  judi- 
cially knowing  what  a  faro  table  is.  (a) 

If  a  billiard  table,  which  is  excepted  from  the  penalties  of  the  Act,  were  in 
fact  used  as  a  faro  table,  ipso  facto^  it  would  lose  the  immunity  conferred 
upon  it. 

Appeal,  from  Baltimore  County  Court.  •  This  was  an 
'^^''  indictment  charging  that  the  appellee  on,  &c.,  at  &c.,  "un- 
lawfully did  keep  a  certain  gaming  table  called  a  faro  table,  at  which 
said  gaming  table,  unlawfully  kept  as  aforesaid,  the  game  of  faro 
was  then  and  there  unlawfully  played  for  money,  against  the  Act  of 
Assembly  in  such  case  made  and  provided,  and  agaiast,"  &c. 

The  traverser  demurred  to  the  indictment,  in  which  the  State 
joined,  and  the  County  Court  sustained  the  demurrer.  The  case 
was  brought  up  on  writ  of  error  by  the  State,  and  was  argued 

Before  Stephen,  Dobsey,  Chambers,  and  Spenge,  J  J. 

The  Act  of  1826,  ch.  88,  under  which  the  indictment  was  found, 
enacted,  that  <'  every  person  who  shall  be  duly  convicted  of  keeping 
any  E.  O.  Table,  or  any  other  kind  of  gaming  table,  (billiard  tables 
excepted,)  at  which  the  game  of  Pharo,  Equality,  or  any  other  game 
of  chance  shall  be  played  for  money,  shall  for  the  first  offence  forfeit 
and  pay,"  &c. 

Boyle^  {D,  A.  O.)  for  the  State. 

Handy^  Pitts^  and  Richardson^  for  the  appellee.  The  negative 
words  of  the  statute  found  in  the  enacting  clause  must  be  followed 


(a)  Cited  in  Rawlings  vs.  State^  2  Md.  211;  Parkinson  vs.  State^  14  Md. 
198;  Kearney  vs.  State^  48  Md.  24.  See  also,  as  to  indictments  upon  statutes. 
State  vs.  Cassel,  2  H.  &  G.  803;  State  vs.  Nutioell,  1  Gill,  64;  Bode  vs.  State. 
7  Gill,  826;  Kellenbeck  vs.  State,  10  Md.  431;  State  vs.  Elbom,  27  Md.  488; 
Hollohan  vs.  State,  32  Md.  899;  Davis  vs.  State,  39  Md.  385. 
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ID  the  indictment.  1  Ckitty  Crim.  Law,  190,  192 ;  1  Burr.  152 ;  1  D. 
<^J?.,  84;  Archh.  Crim,  Prac.  20,  21.  The  indictment  should  con- 
clade  against  the  form  of  the  Act,  and  not  against  the  Act  of  As- 
sembly. 2  JBast  Rep.  332 'y  7  Massa.9.  This  offence  was  unknown  to 
the  common  law,  neither  keeping  a  table  nor  gaming  wa«  punishable. 
The  offence  at  common  law  was  keeping  a  gaming  house,  a  nuisance 
teuding  to  the  destruction  of  good  morals.  This  is  a  statutable 
offence,  and  the  exception  in  the  body  of  the  Act  is  a  part  of  the 
legislative  description  of  the  thing  intended  to  be  prohibited,  and 
hence  the  very  words  of  the  Act  •  ought  to  be  used,  1  Barn.  ^^^ 
and  Aid.  99  j  1  Buss,  and  Ryan^  321 ;  7  i).  *  E.  18.  Hence,  '*"'* 
the  exception  ought  to  be  negatived.  The  Court  cannot  judicially 
know  what  a  faro  table  is.  They  cannot  know  that  it  is  not  a  billiard 
table,  nor  can  they  look  out  of  the  indictment  for  the  description  of 
the  offence. 

DossEY,  J.  delivered  the  opinion  of  this  Court.  The  correctness 
of  the  judgment  of  the  County  Court,  it  is  asserted  by  the  appellee, 
isfaily  established  by  the  general  principle,  as  stated  in  Archh.  Cr. 
PI  21,  and  other  elementary  writers  upon  the  subject,  "  that  if  there 
be  any  exception  contained  in  the  same  clause  of  the  Act,  which 
creates  the  offence,  the  indictment  must  shew,  negatively,  that  the 
defendant  or  subject  of  the  indictment  does  not  come  within  the 
exception."  If  the  meaning  of  this  rule  be,  as  is  contended,  that 
the  indictment  must  contain  an  express  negation  of  the  exception, 
it  is  not  warranted  by  a  fair  construction  of  the  opinions  of  the 
Conrt,  in  the  cases  referred  to,  as  its  basis.  In  announcing  such  a 
principle,  the  Court  must  be  understood  as  asserting  it  in  reference 
to  the  cases  then  before  it,  and  those  of  a  similar  character.  In  all 
of  which  it  will  be  found  that,  but  for  such  negation,  the  guilt  of  the 
accused  would  not  conclusively  appear.  Under  the  exception  he 
might  be  innocent,  although  every  allegation  against  him  be  fully 
proved.  The  rule,  in  such  cases,  and  in  such  only  has  it  ever  been 
declared  from  the  bench  in  any  reported  case  that  we  can  find,  is 
undeniably  true.  But  to  apply  it  to  a  case  like  the  present,  where 
the  charge  preferred,  ex  natura  rei,  as  conclusively  imports  a  nega- 
tive of  the  exception,  as  if  such  negative  had  been  in  express  terms, 
would  violate  the  soundest  principles  of  construction ;  and  give  to 
the  rule  an  universality  of  operation  which  its  terms  do  not  import, 
and  was  never  contemplated  in  the  decisions  or  commentaries  to 
which  it  owes  its  birth.  The  true  rule  upon  the  subject  is  thus  given 
by  Lord  Mansfield,  in  Bex  vs.  Jarvis,  Hil.  Term,  30  Geo.  2,  reported 
in  note  (k)  in  King  vs.  Stone,  1  East,  644,  "where  exceptions  are  in 
the  enacting  part  of  a  law,  it  must  appear  in  the  charge,  that  the 
defendant  does  not  •  fall  within  any  of  them."  And  in  Spiei's  ^^^ 
vs.  Farlcer,  1  T.  B.  141,  "  the  plaintiff  must  aver  a  case,  which  '•'*•' 
brings  the  defendant  within  the  Act."    To  sustain  the  doctrine  con- 
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tended  for  by  the  appellant. — if  a  statute  were  passed,  making  "  the 
malicious  killing  of  cattle,  except  horses,"  a  felony :  and  an  indict- 
ment charged  the  malicious  killing  of  a  cow,  it  would  be  defective^ 
unless  it  negatived  the  exception,  by  stating  that  the  cow  was  not  a 
horse.  An  allegation  so  useless,  not  to  say  absurd,  cannot  be 
required  by  any  technicality  either  in  civil  or  criminal  pleading. 

But  it  is  urged  by  the  counsel  of  the  appellee,  that  the  Court 
cannot  judicially  know  what  a  billiard  table  is.  or  that  it  is  not  the 
table  at  which  the  game  of  faro  is  usually  played.  To  such  a  propo- 
sition we  cannot  yield  our  assent.  We  know  of  no  recognized  pre- 
sumption either  of  law  or  fact,  that  imputes  to  the  Court  an  ignorance 
of  a  matter,  like  the  present,  of  such  notoriety  as  to  be  within  the 
knowledge  of  the  community  at  large.  And  we  feel  perfectly  war- 
ranted in  assuming  to  ourselves  such  a  knowledge  upon  the  subject, 
as  enables  us  to  declare  that,  in  excepting  billiard  tables,  the  Legis- 
lature did  not  design  to  authorize  their  being  kept  for  the  playing 
thereon,  of  the  game  of  faro  for  money ;  (the  authority  so  to  use 
them  being  a  corollary  of  the  doctrine  contended  for  by  the  appel- 
lee,) but  that  the  moment  they  are  so  appropriated,  they,  ipsofactOj 
pro  hoc  vic€y  lose  the  immunities  conferred  on  them  by  the  excep- 
tion ;  and  ceased  to  be  billiard  tables  in  the  eye  of  the  law.  When, 
therefore,  the  charge  in  the  indictment  demonstrates,  that  the  gam- 
ing table  complained  of  could  not  be  a  billiard  table,  was  it  not  super- 
fluous to  have  added  an  allegation  to  that  effect  f 

The  objection  taken  to  the  indictment,  that  it  does  not  describe 
the  offence  with  sufficient  certainty  and  conformity  to  the  language 
used  in  the  Act  of  Assembly,  cannot  be  sustained.  The  offence  is 
charged  in  the  very  words  of  the  Act  of  Assembly,  by  which  it  is 
created,  with  the  additional  words,  "called  a  faro  table,"  which  de- 
tract nothing  from  the  sufficiency  of  the  description  of  the  offence, 
^  -  otherwise  set  forth  in  the  indictment.  The  •  prohibition  in 
"^^^  the  Act  of  Assembly,  is  the  keeping  of  a  gaming  table,  at 
which  the  game  of  Pharo,  Equality  or  any  other  game  of  chance 
shall  be  played  for  money.  The  charge  in  the  indictment  is,  that 
the  accused  "unlawfully  did  keep  a  certain  gaming  table,  called 
a  faro  table,  at  which  said  gaming  table,  unlawfully  as  aforesaid, 
the  game  of  faro  was  then  and  there  unlawfully  played  for  money." 
The  only  difference  between  the  language  of  the  Act  and  that 
of  the  indictment  is,  that  in  the  latter  it  is  alleged  that  the  gam- 
ing table  was  called  a  faro  table.  Such  an  allegation  in  no  wise 
impairs  the  indictment,  which  is  perfect  without  it;  and  even 
if  it  be  not  whollj-  rejected  as  surplusage,  its  only  possible  effect 
would  be  to  impose  upon  the  prosecution  the  necessity  of  proving, 
at  the  trial,  that  the  gaming  table  complained  of  was  called  a  faro 
table.  Totally  unlike  the  present  is  the  case  of  Rex  vs.  Craven^  1 
Bu88.  <Sb  Eyan,  14,  relied  on  in  support  of  this  objection.  There  the 
felony,  created  by  the  statute,  was  the  stealing  of  a  bank  note,  or 
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promissory  note,  for  the  payment  of  money.  The  charge  in  the 
indictment  was,  the  stealing  of  "  a  certain  note  commonly  called  a 
bank  note."  And  the  Court  say,  *'  that  in  the  first  special  descrip- 
tion of  the  property  stolen,  it  being  stated  only  to  be  a  note,  was 
not  safficient ;  the  words  of  the  Act  being  bank  note  or  promissory 
note  for  the  payment  of  money.''  And  that  the  addition  "commonly 
called  a  bank  note,"  ''  did  not  aid  such  original  wrong  description." 
In  the  case  at  bar,  there  was  no  original  wrong  description  which 
required  aid  from  the  words  that  were  added.  On  the  contrary,  the 
indictment  described  with  technical  accuracy,  in  the  very  language 
of  the  Act  of  Assembly,  the  offence  committed,  and  such  description 
was  neither  aided  nor  impaired  by  the  additional  words  unneces- 
sarily ased. 

The  judgment  of  the  County  Court  is  reversed  and  the  cause 
remanded  thereto.        Judgment  reversed,  and  procedendo  aicarded. 


♦William  Slater  vs.  William  M.  F,  Magraw  and    265 
GEOEaE  H.  Button.— December,  1841. 

Where  the  language  of  a  contract  is  equivocal  and  ambiguous,  regard  is 
always  to  be  had  to  the  subject-matter  about  which  the  parties  are  stipu- 
lating, and  such  a  construction  of  the  terms  used  is  to  be  adopted,  as 
will  carry  their  intention  fully  into  effect;  but  where  a  party  expressly 
contracts  as  security,  he  is  not  to  be  treated  as  principal. 

The  role  is  well  settled,  that  where  the  interest  of  the  parties  is  several,  and 
the  language  of  the  covenant  is  joint,  the  right  of  action  founded  upon 
it  is  several.  Where  the  interest  is  joint,  the  action  must  be  joint, 
though  the  covenant  in  terms  appears  to  be  joint  and  several,  (a) 

The  breach  assigned  in  covenant  should  be  within  the  terms  or  the  legal 
effect  of  the  instrument  declared  on. 

Where  M.  gave  his  receipt  under  seal  for  the  purchase  money  of  a  slave  for 
a  term  of  years,  sold  by  him:  and  in  the  same  instrument  stipulated  to 
give  a  good  title  when  called -on;  and  D.  also  sealed  the  same  paper,  pre- 
fixing the  word  ^^securitj^^  to  his  name.  This  was  held  not  to  be  the 
joint  covenant  of  both,  nor  the  joint  and  several  covenant  of  each  to 
convey  a  good  title.  That  M.  was  the  principal,  and  D.  the  surety;  the 
title  was  to  be  conveyed  by  M.  and  not  by  D.  who  had  no  title. 

Neither  was  this  a  joint  covenant  that  M.  should  convey,  nor  a  covenant  to 
deliver 'the  negro. 

"Fhe  covenant  in  this  case  to  convey  the  title  was  the  covenant  of  M.  alone; 
and  the  covenant  of  D.  a  several  one  in  the  character  of  security,  that 
M.  should  make  the  title  when  called  on  for  that  purpose. 

Appeal  from  Harford  County  Court.  This  was  an  action  of  cove- 
nant commenced  on  the  18th  December,  1838,  by  the  appellant 
^iDBt  the  appellees. 


(a)  Cited  in  Jacobs  vs.  Davis,  34  Md.  210;  Hanley  vs.  Donoghue,  59  Md.  246. 
See  also,  Mitchell  vs.  Dall,  2  H.  &  G.  119;  Armstrong  vs.  Robinson,  5  G. 
*  J.  258. 
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The  plaintiif  declared,  as  follows — 

Ist  Count.  That  whereas  the  said  defendants,  on  the  26th  Jaly, 
1838,  at,  (&c.,  by  their  certain  agreement,  sealed,  &c.,  covenanted  to 
and  with  the  said  plaintiff,  that  they  the  said  defendants,  when 
thereto  requested,  would  convey  to  the  said  plaintiff  a  good  title  to 
a  certain  negro  slave  called  Upton,  to  hold  the  said  negro  to  the  said 
plaintiff  as  his  slave  for  the  term  of  ten  years  from  the  day  and  year 
aforesaid.  Breach — that  the  defendants,  though  often  requested, 
have  not  conveyed,  &c. 

2nd  Count.  That  the  said  defendants  by,  &c.,  did  covenant  with 
the  said  plaintiff  jointly  and  severally,  on,  &c.,  at,  &c.,  'that 
'*""  they  or  either  of  them  when  thereto  requested,  would  convey 
to  said  plaintiff'  a  good  and  sufficient  title  to  a  certain  negro  boy 
called,  &c.,  to  hold  the  said  negro  to  the  said  plaintiff,  as  his  slave, 
for,  &c.  Breach — that  the  said  defendants,  although  often  re- 
quested, have  not,  nor  has  either  of  them  conve^^ed  to  the  said 
plaintiff  a  good,  &e. 

drd  Count.  The  said  defendants,  on,  &c.,  at,  &c.,  covenanted  to 
and  with  the  said  plaintiff,  by,  &c.,  that  the  said  Magraw  would 
convey  to  said  plaintiff  a  certain  negro  boy,  &c.,  to  serve  said  plain- 
tiff as  his  slave,  for  the  term  of  ten  years,  b}*  good  and  sufficient 
title,  when  the  said  Magraw  should  be  thereto  requested.  Breach — 
that  Magraw,  although  often  requested,  hath  hitherto  wholly  refused 
to  deliver  said  negro  to  said  plaintiff'. 

4th  Count.  That  the  said  defendants  on,  &c.,  at,  &c.,  by,  &c.,  cove- 
nanted to  and  with  the  said  plaintiff,  that  the  said  Magraw,  when 
thereto  requested,  would  convey  to  said  plaintiff  a  good  title  to  a 
certain  negro  boy  named,  &c.,  to  hold  the  said  negro  boy  to  said 
plaintiff,  as  his  slave  for,  &c.  Breach — that  Magraw  hath  not  con- 
veyed to  said  plaintiff'  a  good  title  to  said  negro,  to  hold  the  said 
negro  to  said  plaintiff,  as  his  slave  for,  &c. 

The  covenant  filed  with  the  declaration,  was  as  follows : — ^^  Be- 
ceived,  July  2Gth,  1838,  of  William  Slater,  the  sum  of  two  hundred 
dollars,  in  full,  in  payment  for  my  negro  bo}'  CJpton,  to  sprve  ten 
years  as  a  slave  to  the  said  William  Slater  of  Frederick  County, 
State  of  Maryland.  Witness  my  hand  and  seal,  this  26th  day  of 
July,  1838.  I  do  hereby  obligate  to  give  the  said  William  Slater  a 
good  title  for  said  boy  when  called  on. 

W.  M.  F.  Magraw,  [Seal.j 
Security:  Geo.  H.  Button,      [Seal. 

The  defendants  demurred,  generally,  to  the  declaration,  in  which 
the  plaintiff  joined,  and  the  County  Court  maintained  the  demurrer. 
The  plaintiff  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
SBY,  Chambers,  and  Spence,  JJ. 

0.  Scott,  for  the  appellant.     Constable,  for  the  appellees. 
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•Stephen,  J.  delivered  the  opinioD  of  this  Court.    Upon    ^^q 
the  pleadings  iu  this  case,  according  to  the  true  construction    '^^^ 
of  the  covenant,  which  furnishes  the  basis  of  the  plaintiff's  action, 
we  think  the  judgment  rendered  by  the  Court  below  was  correct,  and 
ongbt  to  be  affirmed.    The  declaration  contains  four  counts,  in  neither 
of  which  does  the  plaintiff  set  out  a  good  and  sufficient  cause  of 
action,  according  to  the  sound  legal  interpretation  of  the  contract 
open  which   he   ha«  declared.      The   first  count   charges  a   joint 
covenant  by  the  defendants,  that  they  would  <*x>nvej  a  good  legal 
title  to  the  plaintiff  for  the  negro  slave  called  Upton ;  this  is  too 
clearly  defective  to  admit  of  controversy,  as  Button,  the  security, 
had  no  title  to  convey,  and  never  stipulated  to  any  such  effect.     A 
contract  by  him  to  transfer  the  title,  he  having  none  to  convey, 
wonld  have  been  idle  and  nugatory,  and  therefore,  was  in  fair,  legal 
construction,  no  part  of  his  undertaking.    The  second  count  is,  that 
they  covenanted,  jointly  and  severally,  that  they,  or  either  of  them, 
wonld  convey  the  title.    This  count,  we  think,  is  also  defective,  be- 
cause it  does  not  state  the  true,  legal  •import  of  the  cove-    ^^^^ 
nant,  upon  which  the  suit  is  instituted,  and  was  therefore   '^"^ 
fatally  defective  upon   the  demurrer  of   the  defendant.     In  the 
covenant  in  this  case,  it  is  manifest,  that   Magraw  stood  to  the 
plaintiff  in  the  relation  of  principal,  and  Button  in  that  of  security ; 
the  title  to  the  negro  slave  was  in  Magraw,  and  not  in  Button ;  the 
title  was  therefore  to  be  made  by  him,  and  not  by  Button ;  to  give 
to  the  contract  a  different  construction,  would  be  not  only  doing 
violence  to  the  dictates  of  reason  and  common  sense,  but  to  the 
plain  understanding  of  the  parties.    In  a  case  where  the  language 
of  a  contract  is  equivocal  and  ambiguous,  regard  is  always  to  be  had 
to  the  subject-matter  about  which  the  parties  are  stipulating;  and 
«och  a  construction  of  the  terms  used,  is  to  be  adopted,  as  will  carry 
their  intention  fully  into  effect.    According  to  1  Powell  on  Contracts, 
380,  the  principle  is,  "  that  the  matter  in  hand  is  always  presumed 
to  be  in  the  mind  and  thoughts  of  the  speaker,  though  his  words 
^ni  to  admit  a  larger  sense ;  and  therefore  the  generality  of  the 
^ords  used,  shall  be  restrained  by  the  particular  occasion."    But  in 
this  case  no  doubt  or  ambiguity  can  well  exist,  because  he  expressly 
contracts  in  the  character  of  security  only.    The  third  count  is  also 
vicious,  because  it  states  a  joint  covenant,  that  Magraw  would  con- 
vey the  negro  by  a  good  and  sufficient  title ;  and  assigns  as  a  breach, 
Dot  a  failure  or  omission  to  make  the  title,  but  the  non-delivery  of  the 
^^gro  only,  according  to  contract.    It  is  scarcely  necessary  to  say, 
that  such  a  breach  is  not  within  the  covenant,  as  stated  by  the 
plaintiff  in  his  pleading.    The  fourth  and  last  count  is  the  onlj'^  one, 
Qpon  which  the  plaintiff*  can  have  the  semblance  of  a  title  to  recover ; 
*fid  that  count  charges  a  joint  covenant  by  Button  and  Magraw, 
that  Magraw  should  convey  a  good  and  sufficient  title  to  the  negro 
®iave,  which  it  alleges,  although  often  requested,  he  has  refused  to 
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do.  This  couut,  we  also  think,  is  legally  insufficient  to  entitle  the 
plaintiff  to  recover.  After  acknowledging  the  receipt  of  two  hnn- 
dred  dollars,  which  he  says  is  "  in  full  payment  for  my  negro  boy 
Upton,"  the  following  covenant  is  added,  "  I  do  hereby  obligate  to 
o»yn  ^^^®  *^®  ®^^^  William  Slater  a  good  title  •  for  said  boy  when 
'^  •  ^  called  on ; "  to  this  covenant  is  subjoined  the  names  and  seals 
of  W.  M.  F.  Magraw  and  George  H.  Button,  the  latter  adding  or 
rather  prefixing  to  his  name  the  word  "  security."  In  giving  a  con- 
struction to  this  covenant,  it  is  important  to  consider  the  relation  in 
which  the  parties  respectively  stood  to  the  subject-matter  of  the 
contract,  and  their  competency  to  do  the  thing  stipulated  to  be  per- 
formed ;  Magraw  was  the  owner,  and  alone  competent  to  transfer  the 
title  covenanted  to  be  made ;  Dutton  was  the  security,  and  had  in 
himself  no  title  to  be  conveyed.  The  covenant  to  give  the  title  was, 
therefore,  the  covenant  of  Magraw  alone;  and  the  covenant  of 
Dutton  a  several  covenant,  in  the  character  of  surety,  that  Magraw 
should  make  the  title,  when  called  on  by  Slater  for  that  purpose. 
This,  we  think,  is  the  true  import  of  the  covenant  of  the  parties,  and 
viewing  it  in  this  light,  it  follows  as  a  necessary  consequence,  that 
the  plaintiff  has  failed  to  shew  in  his  pleadings  a  good  and  sufficient 
cause  of  action,  and  that  the  judgment  of  the  Court  below  must  be 
affirmed.  We  do  not  think  that  the  case  of  a  promissory  note,  re- 
ferred to  in  Chitty  on  BillSj  433,  can  govern  the  construction  of  this 
covenant.  The  case  of  a  promissory  note,  for  the  payment  of  money, 
which  is  an  evidence  of  indebtedness,  is  clearly  distinguishable  from 
a  covenant,  binding  parties,  who  stand  in  different  relations  to  the 
subject-matter  of  such  covenant,  to  the  performance  of  different  and 
distinct  duties  under  such  covenant.  The  rule  is  well  settled,  that 
when  the  interest  of  the  parties  is  several,  and  the  language  of  the 
covenant  is  joint,  the  right  of  action  founded  upon  it  will  be  several. 
For  this  principle,  see  the  Law  Compendium,  285,  and  the  authorities 
there  cited,  where  it  is  said,  "  if  the  interest  of  the  parties  is  several, 
although  the  words  of  the  covenant  itself  be  joint,  yet  the  covenant 
shall  be  taken  to  be  several ;  and  where  the  interest  is  joint,  the 
action  must  be  joint,  though  the  covenant,  in  terms,  appear  to  be 
joint  and  several."    The  judgment  below  is  affirmed. 

Judgment  affirmed. 


271      •  John  Glenn,  Administrator  of  F.  Lindenbergeb  r«. 

George  Hebb. — December,  1841. 

Where  a  case  was  submitted  by  agreement,  as  upon  bill,  answer  and  general 
replication,  though  no  general  replication  be  in  fact  filed,  yet  it  should 
be  heard  and  decided  according  to  the  terms  of  the  agreement.  The 
answer  is  considered  as  replied  to.  (a) 

(a)  Cited  in  Ware  vs.  Richardson^  3  Md.  557. 
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When  a  caufle  is  set  down  for  hearing  after  the  general  replication  is.  in  the 
facts  set  out  in  the  answer  as  a  defence,  are  denied,  (b) 

"Where  a  partnership  is  stated  in  a  bill,  and  confessed  by  the  answer,  the 
general  rule  is,  that  an  account  is  of  course,  unless  the  party  has  slept 
upon  his  rights,  (c) 

Lapse  of  time  may  bar  the  right  to  demand  an  account.  Qr,  Must  this 
defence  be  relied  on  in  the  answer  to  be  available  to  the  defendant? 

A  partnership  was  dissolved  by  the  death  of  one  partner  in  1825;  from  1821 
to  that  period,  the  other  partner  had  been  entrusted  to  wind  up  the  con- 
cern, at  an  annual  salary,  but  no  administration  was  taken  out  upon  the 
deceased  partner's  estate  until  1832,  and  the  bill  was  filed  in  1837. 
Under  such  circumstances,  lapse  of  time  is  not  a  bar  to  a  bill  filed  for 
an  account  by  the  administrator  of  the  deceased  partner,  [d) 

Appeal  from  the  Court  of  Cbancery.  On  the  5th  April,  1837,  the 
appellant  filed  his  bill  in  Chancery,  charging  a  partnership  between 
his  intestate  and  the  appellee,  the  surviving  partner,  who  took  pos- 
session of  the  effects  of  the  partnership,  and  proceeded  to  sell  the 
same,  collect  its  debts,  compromise  and  extinguish  claims  against  it; 
and  that  a  large  surplus  was  in  bis  hands;  that  the  appellee  had  re- 
fused to  come  to  a  fair  and  final  settlement,  or  to  render  any  account 
of  the  partnership;  that  he  was  in  the  possession  of  the  books,  and 
refosed  the  inspection  of  them ;  and  that  the  appellee  was  largely  in- 
debted to  complainant.  Prayer  for  an  injunction  to  prevent  further 
collection  of  debts ;  for  answer  to  various  special  interrogatories ;  for 
an  account  of  the  partnership,  and  for  further  relief.  Letters  of 
administration  were  filed  with  the  bill. 

The  defendant  answered  the  bill,  and  alleged,  ^Hhat  it  not  being 
required  by  the  articles  of  copartnership,  that  either  of  the  parties 
should  pat  into  the  concern  at  any  particular  time,  any  particular 
sum,  each  of  the  parties  put  into  and  drew  out  of  the  concern  such 
sum  or  sums  as  suited  them;  that  the  stock  account  and  private 
acconnt  of  each  was  consolidated.  *  After  stating  a  variety  0,^0 
of  advances  to  the  deceased  partner,  leaving  a  balance  due  by  '^  ■  ^ 
F.  Lindenberger  to  the  firm  of  Lindenberger  &  Hebb  of  $10,950.18, 
the  answer  further  alleged,  that  defendant's  credits  amounted  to 
J78,748.^,  and  various  sums  by  him  put  Into  the  concern,  &c.,  and 
a  balance  due  him  of  $33,453.TVir-  The  answer  admitted  the  posses- 
sion of  various  books  of  account ;  that  defendant  did  not  know  when 
the  firm  stopped  payment,  and  that  the  firm  had  not  been  dissolved ; 

m  Cited  in  Mason  vs.  Mdrtin^  4  Md.  134.  When  a  cause  is  submitted  on 
Dul  and  answer,  without  replication,  the  allegations  in  the  answer  are  taken 
^  he  true.    Ibid;  Hall  vs.  CJlagett,  48  Md.  223. 

ic)  But  the  Statute  of  Limitations,  if  relied  on,  is  a  bar  to  a  bill  for  an 
^'^uut,  as  well  as  to  an  action  at  law,  by  one  partiyer  against  another  part- 
J^^^here  there  have  been  no  dealings  between  them  for  three  years  before 
™g  the  bill.     WUhelm  vs.  Caylor,  32  Md.  151. 

f)  Cited  m  Wilhdm  vs.  Caylor,  82  Md.  159.  Cf.  Hall  vs.  Clagett,  48  Md. 
'  See  the  second  appeal  in  this  cause  in  Olenn  vs.  Hebb,  17  Md.  280. 
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the  notes  of  the  firm  were  sometimes  renewed ;  sometimes  paid  in 
country  notes  or  goods.  No  list  of  balances  or  balance  sheet  were 
ever  taken;  that  varions  sums  were  due  the  firm.  The  answer  then 
proceeded  to  show  in  detail  the  mode  in  which  many  debts  of  the 
firm  were  settled  and  paid  off;  the  insolvency  of  the  firm,  and  the 
agreement  of  the  deceased  partner  to  allow  him  $1,000  per  annam, 
for  winding  it  up.  That  bis  house,  and  many  of  his  papers  and 
books  were  burnt 'in  1833;  that  the  winding  up  of  the  concern  was 
considered  by  him  as  a  very  doubtful  experiment,  and  if  he  succeeded 
in  saving  anything,  it  would  necessarily  be  his,  but  if  he  failed  in  its 
accomplishment,  he  would  lose  several  years  of  the  prime  of  his  life 
for  no  good  purpose ;  that  his  former  partner  had  drawn  more  oat  of 
the  concern  than  he  put  into  it ;  this  deficiency'  was  made  up  by  the 
capital  of  defendant,  and  by  profit  and  loss,  made  on  the  sale  and 
disposition  of  his  goods,  and  that  it  had  been  decided  by  a  compe- 
tent tribunal,  that  he  had  no  funds  of  the  said  F.  L.  in  bis  hands. 
With  this  answer  various  schedules  aud  accounts  were  also  filed, 
showing  defendant's  course  in  winding  up  the  partnership. 

In  this  stage  of  the  cause,  '^  it  was  agreed,  that  the  Chancellor 
shall  at  this  time  consider  aud  decide  upon  the  Hght  of  the  com- 
plainant to  an  account  upon  the  bill,  answer  and  general  replication.'' 

The  cause  being  submitted  to  the  Chancellor,  he  dismissed  the  bill, 
and  the  complainant  appealed. 

This  cause  was  argued  before  Buchanan,  C.  J.,  Stephen, 
Abgheb,  Dorsey,  Chambebs,  and  Spbnce,  JJ. 

O'yQ       *  ^'  «^^'****^^>  ^^^  *^®  appellant. 

•^    •^       «/.  Johnson  and  A,  C,  Magruder^  for  the  appellee. 

Aboheb,  J.  delivered  the  opinion  of  the  Court.  This  was  a  bill 
filed  by  Glenn,  administrator  of  Lindenberger,  one  of  the  firm  of 
Lindenberger  &  Hebb,  against  Hebb,  the  surviving  partner,  to  obtain 
an  account  and  settlement  of  the  partnership  transactions.  Hebb 
filed  his  answer  admitting  the  existence  of  the  partnership,  and  that 
it  continued,  until  dissolved  by  the  death  of  Lindenberger  in  1825; 
that  in  1821,  the  firm  being  embarrassed  and  involved  in  difficulties, 
Hebb  undertook  the  settlement  of  the  partnership  concerns  for  asam 
of  one  thousand  dollars,  to  be  annually  allowed  him  for  his  services 
in  this  respect,  and  became  the  purchaser  of  the  goods  on  hand  in 
1821,  to  be  paid  for,  one-fifth  in  ten  mouths,  and  the  balance  in  two, 
three,  four,  and  five  years :  that  he  proceeded  to  the  discharge  of 
his  duties  in  closing  the  accounts  of  the  concern,  and  he  avers  that 
upon  such  settlement,  the  concern  is  largely  indebted  to  him.  He 
further  avers,  that  some  of  the  books  and  papers  of  the  concern 
were  burned  by  accident  in  the  year  1833.  It  appears  that  the  com- 
plainant administered  on  the  estate  of  Lindenberger  in  the  month 
of  June,  in  the  year  1832,  and  filed  this  his  bill  on  5th  April,  1837.    By 


I 


GLENN  vs.  HBBB.— 12  G.  &  J.  189 

• 

agreement  of  the  parties,  the  case  was  sabtnitted  to  the  Chancellor, 
on  bill,  answer,  and  general  replication,  to  determine  whether  there 
should  be  a  decree  to  account.    No  replication  was  in  fact  filed. 

We  must,  as  we  apprehend,  however,  consider  the  case  as  if  a 
replication  had  in  fact  been  filed,  for  the  Hgreement  indicates  that 
the  case  was  to  be  heard  by  the  Chancellor  upon  bill,  answer  and 
replication.  Such  was  the  clear  understanding  of  the  parties,  and 
we  cannot,  without  injustice,  consider  the  answer  as  not  replied  to. 

Id  this  view  of  the  agreement,  the  cause  is  set  down  for  hearing, 
and  the  facts  set  out  in  the  answer  as  a  defence,  are  denied. 

The  partnership  is  stated  in  the  bill,  and  is  confessed  by  the  oi%  >« 
*  answer,  and  in  such  case  the  genenil  rule  is,  that  an  account  -^  ■  "* 
is  of  course,  unless  the  party  has  slept  upon  bis  rights. 

It  is  objected,  that  this  case  furnishes  an  exception  to  the  general 
mle,  and  that  lapse  of  time  bars  an  account.  We  shall  not  examine 
the  question,  whether  this  defence  should  have  been  relied  upon  in 
the  answer,  to  be  available,  because  we  do  not  believe  that  such  a 
defence  would  be  legitimately  made  under  the  circumstances  of  this 
case.  It  is  true,  the  partnership  existed  in  this  case  for  a  long 
period,  but  it  never  was  dissolved,  till  the  death  of  the  complainant's 
intestate  operated  a  dissolution,  and  this  event  never  occurred  until 
December,  1825,  and  from  1821  to  the  period  of  Frederick  Linden- 
berger's  death,  the  defendant  Hebb,  who  was  himself  one  of  the 
partners,  was  entrusted  to  wind  up  and  settle  the  concern,  at  an 
annnal  salary.  No  administration  existed  on  Lindenberger's  estate 
until  1832,  and  it  could  not  be  doubted,  but  that  the  administrator 
of  Lindenberger,  when  his  rights  accrued,  had  a  perfect  right  to  call 
npon  the  surviving  partner  for  an  account.  The  delay  of  the  admin- 
istrator for  nearly  five  years,  to  file  his  bill,  is  not  in  our  judgment 
snch  a  delay  as  would  enable  the  respondent  to  rely  on  the  lapse  of 
time,  and  to  treat  the  claim  as  a  stale  claim;  and  therefore,  not 
entitled  to  the  countenance  of  a  Court  of  equity. 

We  are,  therefore,  of  opinion,  that  the  case  should  have  been  sent 
to  the  auditor ;  that  an  account  should  be  taken  of  the  copartner- 
ship transactions. 

From  the  above  views,  it  will  follow,  that  the  decree  of  the  Chan- 
cellor, dismissing  the  complainant's  bill,  should  be  reversed,  and  that 
the  cause  should  be  remanded  to  the  Chancellor  for  further  proceed- 
^H^  Decree  reversed^  and  came  remanded. 
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^  ^      •  Thomas  H,  Clagett,  Administrator  of  J.   H.  Beanss 
'^  •  ^  V8.  David  Ceawford,  Trustee  of  Meliobnt  Magbu- 

DEB. — December,  1841. 

Since  the  Act  of  1880,  chap.  185,  an  order  of  the  Court  of  Chancery,  which 
is  not  a  final  decree,  nor  in  the  nature  of  a  final  decree,  does  not  author- 
ize an  appeal,  (a) 

A  preparatory  order  directing  the  auditor  to  state  an  account,  with  a  view 
to  a  future  decree,  and  containing  various  opinions  and  directions  ac- 
cording to  the  then  existing  views  of  the  Chancellor,  for  the  guidance 
of  the  auditor,  is  not  an  adjudication  of  any-right  between  parties.  (6) 

Under  such  an  order,  although  the  auditor  may  report  in  strict  compliance 
with  the  Chancellor's  expressed  views,  still  he  may  overrule  the  ac- 
count, order  another  upon  different  principles,  or  even  dismiss  the  pro- 
ceedings if  justice  requires  it.  (c) 

Where  a  testator  appoints  a  trustee,  and  directs  a  sale  of  his  real  and  per- 
sonal estate  by  him,  the  proceeds  constitutes  an  aggregate  of  personal 
estate,  which  can  only  pass  as  such.  Legacies  for  life,  with  remainder 
over  in  such  cases,  only  entitle  the  tenant  for  life  to  annual  interest  on 
dividends.    Per  Bland,  Chancellor. 

The  petitions  of  various  legatees  under  such  a  will,  in  the  sam,e  Court, 
being  in  relation  to  the  same  subject-matter,  must  be  treated  as  one 
entire  and  blended  course  of  judicial  proceedings,  to  which  such  lega- 
tees are  all  considered  as  parties.    Per  Bland,  C. 

Where  some  of  the  co-legatees  in  such  a  case  were  sureties  for  the  trustee, 
who  sold  the  land  and  wasted  the  funds,  and  the  nature  and  extent  of 
their  liability  as  sureties  appeared  on  the  record,  they  can  receive  noth- 
ing until  the  other  co-legatees  are  paid  in  full  their  portions  of  the  mis- 
applied funds.    Per  Bland,  C. 

Although  it  is  true  as  a  general  rule,  that  where  money  is  directed  to  be  in- 
vested on  good  security,  it  cannot  be  put  out  on  mere  personal  security 
of  any  kind,  yet  where  a  testator  has  recognized  the  propriety  of  mak- 
ing an  investment  in  stocks,  bonds  or  other  securities,  any  such  securi- 
ties as  have  been  received  by  the  trustee  under  his  will,  may  be  con- 
sidered as  a  proper  investment,  unless  it  should  appear  they  had  been 
since  lost  by  his  misconduct  or  negligence.    Per  Bland,  C. 

In  such  case,  the  trustee  would  be  held  accountable  as  for  so  much  money, 
for  all  mere  simple  contract  evidences  of  debt  below  the  grade  of  spe- 
cialty securities,  received  by  him.    Per  Bland,  C. 

• 

Appeal  from  the  Court  of  Chancery.  On  the  2nd  July,  1833, 
James  A.  Magruder  and  wife  filed  their  petition  on  the  equity  side 

(a)  See  Rev.  Code,  Art.  71,  sees,  41,  42;  Snowden  vs.  Dorsey,  6  H.  &  J.  94, 
note. 

(b)  Affirmed  in  Owings  yb.  Worthington,  4:  Md.  261;  WUhelm  vs.  Oaylor, 
82  Md.  162;  Barton  vs.  Higgina,  41  Md.  546;  Meyer  vs.  Steuxxrt,  48  Md.  425; 
Nally  vs.  Long^  56  Md.  571.  See  also,  Hagthorp  vs.  Hook.  1  O.  &  J.  129, 
note  (a). 

(c)  Approved  in  Peyton  vs.  Ayres,  2  Md.  Ch.  69. 
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of  Prince  George^s  County  Court,  praying  for  the  appointment  of  a 
irostee,  to  sell  real  •  estate  under  the  will  of  William  Beanes,  ^1%^ 
deceased,  exhibiting  with  it  the  will  of  said  Beanes.  The  '^  •  ^ 
trustees  appointed  by  the  will  were  dead.  Another  trustee  was  ap- 
pointed, who  gave  bond,  and  reported  several  sales,  which  were  rati- 
fied. The  case  was  then  referred  to  the  auditor,  who  reported  ac- 
counts, and  distributed  the  balance  to  John  H.  Beanes  and  Meliceut 
Magrader  in  moieties.  This  account  was  confirmed  on  the  14th 
November,  1835.  On  the  llth  July,  1837,  David  Crawford,  as  trus- 
the  of  Melicent  Magrnder,  filed  his  petition,  suggesting  that  she  was 
entitled  to  certain  sums  under  the  said  will,  and  requiring  the  trus- 
tee, John  B.  Brooke,  through  whose  hands  they  were  to  pass,  not  to 
pay  them  over,  except  to  the  petitioner.  This  petition  was  demurred 
to,  the  demurrer  overruled,  and  the  trustee  in  the  cause  ordered  to 
retain  in  his  hands  the  amount  allowed  to  J.  H.  Beanes,  out  of  the 
proceeds  of  the  property  decreed  to  be  sold  until  the  further  order  of 
the  Court.  The  petition  was  then  answered  by  the  appellant,  and 
the  cause  removed  from  Prince  George's  County  Court  to  the  Court 
of  Chancery,  where,  after  various  proceedings,  that  Court  (Bland, 
Chancellor,)  passed  the  following  order: 

Ordei'ed,  that  this  cause  be  and  the  same  is  hereby  referred  to  the 
HQditor,  with  directions  to  state  an  account  from  the  proceedings  and 
proofs  now  in  the  case,  and  from  such  other  proofs  as  may  be  laid 
before  him,  shewing  how  much,  if  any,  of  principal  or  interest  yet 
temains  unsatisfied  or  uninvested,  of  the  legacies  due  to  Melicent 
Magrnder  and  others,  under  the  will  of  William  Beanes,  deceased. 
The  auditor  will  observe,  that  the  proceeds  of  the  sale  directed  to  be 
made  by  the  testator  of  certain  portions  of  his  real  and  personal 
estate,  constitutes  an  aggregate  amount  of  personal  estate,  which 
can  only  pass  as  such ;  and  that,  so  considered,  the  bequest  to 
Philip -Key  passes  only  a  life  estate  to  him;  and  thence,  on  the  hap- 
pening of  the  specified  contingency,  a  similar  estate  to  Melicent 
Magrnder,  remainder  to  her  children  absolutely;  and  consequently 
those  tenants  for  life  could  take  no  more  than  the  annual  interest  or 
dividends  of  the  specified  legacy.  The  Chancellor  conceives  that  his 
opinion  accords  with  that  which  •  must  have  been  the  opinion  ^^^ 
of  the  County  Court,  as  indicated  by  the  decree  of  the  2d  '*•  • 
Jnly,  1833,  and  the  order  of  the  llth  July,  1837,  confirming  the  audi- 
tor's report.  Taking  this  view  of  these  bequests,  it  follows,  that  the 
petition  of  Philip  Key,  filed  on  the  2d  of  April,  1831 ;  and  the  peti- 
tion of  James  A.  Magrnder  and  wife,  filed  on  the  2d  of  April,  1833, 
with  that  of  David  Crawford,  as  trustee  of  Melicent  Magrnder,  filed 
on  the  10th  of  July,  1837,  together  with  the  proceeding  under  each 
of  them,  must  necessarily  be  treated  as  one  entire  and  blended  course 
of  judicial  proceedings  in  the  same  Court,  in  relation  to  the  same 
wbject,  to  which  all  who  claim  any  portion  of  the  sum  so  directed 
by  the  testator  to  be  raised  by  the  sale  of  portions  of  his  real  and 


192  CLAGETT  vs.  CRAWFORD.— 12  G.  &  J. 

personal  estate,  must  be  considered  as  having  been,  and  now  being 
parties.  From  all  which  it  clearly  follows,  that  no  one  of  such  par- 
ties can  have  awarded  to  him  any  thing,  until  he  has  made  good  all 
that,  the  safety  of  which  he  had  become  bound  to  assure  to  his 
co-distributees  or  co-legatees,  so  that  neither  Philip  Key,  Colmore 
Beanes,  nor  John  H.  Beanes,  or  either  of  their  representatives,  can 
be  allowed  to  receive  any  thing,  either  principal  or  interest,  until 
Melicent  Magruder  has  obtained  a  full  satisfaction  of  her  share,  or 
so  much  thereof  as  has  been  in  any  way  lost  by  the  misconduct  of 
James  A.  Magruder,  who,  as  trustee,  must  be*  regarded  as  an  officer 
of  the  Court,  for  whom  Philip  Key,  Colmore  Beanes  and  John  H. 
Beanes,  were  sureties  in  his  trustee's  bond.  For  although  an  action 
at  law  might  have  been  sustained  against  them  on  their  bond,  yet 
as  it  forms  a  part  of  these  proceedings,  and  the  nature  and  extent 
of  their  liability  to  Melicent  Magruder  has  been  thus  placed  upon 
the  record,  they  cannot  be  allowed  here  to  clear  themselves  from  it, 
to  her  prejudice,  or  to  the  prejudice  of  those  who  may  claim  after 
^  her.  The  auditor  will  further  observe,  that  although  it  is  true  as  a 
'  general  rule,  that  where  money  is  directed  to  be  invested  on  good 
security,  it  cannot  be  put  out  on  mere  personal  security  of  -any  kind, 
yet  here,  as  the  testator  has  recognized  the  propriety  of  making  an 
investment  in  stocks,  bonds,  or  other  securities,  any  such  securities 
which  had  been  received  by  the  trustee,  James  •  A.  Magruder, 
-^  •  ^  may  be  considered  as  a  proper  investment,  for  which  he  may 
be  allowed,  unless  it  should  appear,  that  they  had  been  since  lost  by 
his  misconduct  or  negligence^  but  that  he  is  to  be  held  accountable, 
as  for  so  much  money,  for  all  mere  simple  contract  evidences  of  debt, 
below  the  grade  of  specialty  securities,  which  have  been  received  by 
him ;  the  order  of  the  10th  of  April,  1838,  as  connected  with  the 
subsequent  proceedings  in  relation  to  this  matter,  not  appearing  to 
have  been  a  final  allowance  to  him  of  any  such  simple  contract  evi- 
dences of  debt  as  an  investment. 

The  parties  are  hereby  authorized  to  take  testimony  in  relation  to 
the  said  account,  before  any  justice  of  the  peace,  on  giving  three 
days  notice  as  usual ;  provided,  that  the  said  testimony  be  taken 
and  filed  in  this  case  in  the  Chancery  office,  on  or  before  the  first 
day  of  January  next. 

The  administrator  of  John  H.  Beanes,  one  of  the  legatees,  appealed 
to  this  Court,  where  the  appellee  moved  to  dismiss  the  same.  The 
motion  to  dismiss  was  argued  before — 

Buchanan,  C.  J.,  Stephen,  Abgheb,  Dobset,  Ghambebs,  and 
Spenge,  JJ. 

J.  Johnsouj  for  the  motion,  maintained,  that  the  order  appealed 
from,  was  interlocutory  merely;  did  not  finally  decide  any  right,  and 
hence  the  appeal  was  premature. 
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Tuck  aud  C  G,  Magruder^  contra.  A  fund  was  already  in  Court, 
to  which  the  appellant  was  entitled  by  the  auditor's  account,  ratified 
by  the  Court.  The  appellee  filed  his  petition,  claiming  that  a  certain 
<lemaud  should  be  satisfied  out  of  the  appellant's  interest  in  that 
fund.  The  Chancellor  passed  an  order  for  an  account,  in  which  he 
directs  that  the  auditor  shall  assume  certain  principles,  as  established 
and  settled,  and  by  which  the  appellee  was  admitted  to  participate 
in  the  appellant's  ascertained  interest  in  the  fund.  The  case  pre- 
sented two  questions — 1st.  Whether  the  appellee  was  entitled  to  any 
portion  of  the  fnndY  2d.  To  what  amount  he  was  entitled  f  The 
appellant  denied  his  claim  to  any  part  of  it ;  and  the  Chancellor,  in 
directing  an  account,  of  course  determines  this  first  question  against 
the  appellant. 

.    The  real  question  now  before  the  Court  is,  whether  the  order  of 

:  the  Chancellor  does  so  affect  the  appellant's  right  as  to  give  him  an 

immediate  right  of  appeal.    They  cited  Thompson  vs.  McKim,  6  H.  dt 

J.  328;  Williamson  vs.  Caman,  6  O.  <&  J.  215;  BaneU  vs.   Tagari^  1 

0.  ce  J.  321. 

This  is  not  a  case  of  mutual  dealing,  where  something  may  or  may 
uot  be  done,  and  an  account  is  indispensable  to  the  final  decree.  We 
say  the  appellee  has  no  claim.  The  Chancellor,  in  directing  an  ac- 
eoant,  has  decided  that  he  has  a  fair  *  claim;  that  the  qnes- 
tion  of  right  is  against  the  appellant.  If  upon  the  whole  case,  '^^^ 
this  Court  should  determine  that  the  appellee  has  no  claim,  the  whole 
controversy  will  be  ended,  and  the  appellant  will  be  entitled  to  the 
ose  of  his  money,  otherwise  it  will  remain  tied  up  in  Court  until  the 
record  can  be  sent  back;  the  account  stated,  and  brought  here  again, 
because  the  Chancellor  has  already  decided  the  case  against  the  ap- 
pellant. In  this  case  the  appellant  alone  is  interested,  because  the 
appellee  will  be  paid,  if  at  all,  his  whole  demand — principal  and  in- 
terest— so  long  as  the  fund  in  Court  continues  to  be  large  enough  for 
this  purpose.  In  the  productiveness  of  the  fund,*the  appellee  alone 
is  concerned,  and  the  order  is  therefore  irreparable  in  its  character 
to  biro  alone,  and  not  equal  or  mutual  in  its  injurious  consequences. 
The  appellee's  claim  is  bearing  interest,  the  appellant's  money  in 
Court  Is  not. 

The  Court  should  have  dismissed  the  petition,  and  not  put  the 
fond  (that  is  the  appellant,)  to  the  cost  of  the  accounts.  They  were 
Qot  necessary  to  a  decree  in  his  favor.  The  claim  of  appellee's  de- 
pends on  the  construction  of  William  Beanes'  will.  It  is  obvious, 
then,  that  any  direction  involving  the  construction  of  that  instru- 
ment, is  a  decision  of  the  whole  controversy  between  the  parties,  and 
the  same  in  character  with  Thompson  vs.  McKim. 

lu  all  the  cases  referred  to  by  the  appellee's  counsel,  the  directions 

of  the  Chancellor  were  prefatory  to  the  order,  which  is  the  judicial 

«ct.    Here  they  form  parts  of  the  order  itself.    Every  sentence  of 

the  order  is — not  an  opinion — but  a  decision  of  the  questions  involved, 

13  12  G.  &  J. 
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and  *^  bears  the  impress  of  the  Chancellor's  judicial  opinion  upon  the 
merits  of  the  case." 

The  Chancellor  should  have  passed  a  final  decree  in  favor  of  the 
appellant.  I'here  was  no  necessity  for  an  account  to  this  end.  No- 
interlocutory  proceeding  was  necessary,  and  in  fact  this  order  is  deci- 
sive of  the  right  involved,  and  is  to  that  extent  final.  An  order  is 
interlocutory,  where  it  happens  that  some  material  circumstance  or 
fact  necessary  to  be  made  known,  is  either  not  stated,  or  so  imper- 
fectly ascertained,  that  the  Court,  by  reason  of  that  defect,  cannot 
determine  finally  between  *  the  parties,  and  a  reference  ia 
'^^'^  necessary  to  have  the  doubts  occasioned  by  that  defect  re- 
moved. See  Maryland  Ch.  Prac,  122.  Here  there  was  no  fact  re- 
quired to  be  more  fully  ascertained,  to  enable  the  Court  to  determine 
finally  between  the  parties.  Upon  the  whole  case  as  it  then  appeared^ 
he  should  have  decreed  in  favor  of  the  appellant.  It  was  ready  for 
a  final  decree,  because  all  the  circumstances  and  facts  material  and 
necessary  to  a  complete  explanation  of  the  matters  in  controversy, 
were  brought  before  the  Court,  and  so  fully  ascertained  by  the  plead- 
ings and  proofs  that  the  Chancellor  could  have  collected  the  respec- 
tive merits  of  the  parties,  and  determined  fully  and  finally  that  the 
appellee  was  not  entitled  to  relief. 

This  is  an  order  in  the  nature  of  a  final  decree,  in  the  contemplation 
of  chap.  185,  of  1830.  It  decides  the  rights  of  the  parties.  It  con- 
cludes the  mind  of  the  Chancellor  upon  all  the  points  on  which  he 
has  expressed  himself,  and  leaves  him  nothing  to  do  but  to  ratify 
what  the  auditor  may  report  in  pursuance  of  the  order. 

The  Chancellor  has  given  a  construction  to  the  will  of  Beanes,  by 
which  the  appellee  is  entitled  to  this  fund ;  that  the  whole  proceed- 
ings must  be  considered  as  one  entire  suit  about  the  same  subject- 
matter  ;  that  the  appellee  need  not  look  alone  to  his  suit  at  law  or 
the  bond,  &c.  &c.  (See  his  order.-)  And  as  stated  in  Thompson  vs. 
McKinij  329,  ^'  he  has  passed  an  order  upon  the  issue  in  the  canse 
relative  to  the  subject-matter  in  dispute,  and  involves  a  decision  of 
the  question  of  right  between  the  parties."  It  aggrieves  the  party, 
and  is  the  subject  of  appeal. 

The  answer  of  the  appellant  also  maintains  the  position,  that  the 
petitioner  cannot  recover  in  this  proceeding,  because  he  was  not 
properly  a  party  thereto ;  that  the  petition  was  not  sworn  to,  and 
was  in  other  respects  informal,  and  these  questions  were  certainly  in- 
cluded in  the  Chancellor's  order,  and  if  so,  the  appellant  did  properly 
take  an  appeal.     Wolf  vs.  Wolf,  2  H.  d;  Q.  383. 

*  Abgheb,  J.  delivered  the  opinion  of  the  Court.     The     J 
order  of  the  Chancellor  of  16th  November,  1840,  appealed  from 
in  this  case,  is  not  a  final  decree,  or  in  the  nature  of  a  final  decree, 
so  as  to  authorize  an  appeal  since  the  Act  of  1830,  chap.  185.    The 
order  does  not  abjudicate  any  right  between  the  parties.    It  is  pre- 
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paratory  only,  and  directs  the  auditor  to  state  an  account,  with  a 
Tiew  to  a  future  decree,  and  that  such  account  should  be  stated,  in 
conformity  with  the  then  existing  views  of  the  Chancellor,  various 
opiDions  are  expressed  in  the  order  and  suggested  to  the  auditor.  But 
nothing  has  been  done  by  the  Chancellor  which  settles  any  right,  or 
from  which  he  might  not  have  departed  in  any  future  stage  of  the 
canse,  although  the  auditor  may  have  reported  in  strict  compliance 
with  the  Chancellor's  views  as  indicated  by  the  order;  still  it  was  in 
the  Chancellor's  power  to  overrule  the  account,  and  to  have  ordered 
another  account  to  have  been  stated  upon  different  principles  or 
even  to  have  dismissed  the  petition,  if  in  his  judgment  justice  re- 
quired it.    The  appeal  is  accordingly  dismissed. 

Appeal  dismissed. 


Jonathan  Pbout  et  al.  vs.  Zaohabiah  Bebbt  and  Wife,  (a) 

December  Term,  1841. 

Under  the  Act  of  1826,  ch.  200,  sec.  6,  upon  an  appeal  from  the  Court  of 
Chancery,  the  record  must  be  transmitted  to  this  Court  within  forty 
days  from  the  entry  of  the  appeal,  otherwise  the  appeal  will  be  dis- 
missed on  motion,  (b) 

The  clerk  of  the  Court  is  not  authorized  to  strike  out  a  judgment  and  rein- 
state a  cause,  except  by  order  of  the  Court,  although  he  may  be  so 
directed  by  Act  of  Legislature,  (c) 

*  See  the  Acts  of  Assembly  at  the  end  of  this  case  in  relation  to  ap-  ooo 
peals.  '^CJO 

Appeal  from  the  Court  of  Chancery.  At  this  term,  Pratt^  Alex- 
ander^ and  Boioie^  moved  to  dismiss  this  appeal,  upon  this  ground, 
that  the  record  was  not  transmitted  within  the  period  required  by 
the  Act  of  1826,  ch.  200,  sec.  6. 

The  motion  was  resisted  by  Tuck  and  Randall^  for  the  appellants. 

Buchanan,  C.  J.,  Stephen,  Abgheb,  Dorset,  Chambers,  and 
Spence,  J  J.  heard  the  motion. 

Archer,  J.  delivered  the  opinion  of  the  Court.  A  decree  of  the 
Court  of  Chancery,  dated  3rd  November,  1838,  and  an  order  of  same 
Coort,  made  on  the  25th  January,  1839,  were  appealed  from  in  that 
Court  on  the  26th  January,  1839.  The  record  never  was  transmitted 
to  this  Court  until  the  20th  February,  1840.  The  motion  to  dismiss 
the  appeal,  entered  in  this  case,  must  be  governed  by  the  decision  of 


(a)  See  the  second  appeal  in  this  case  in  Prout  vs.  Berry ^  3  Gill,  147. 
(6)  See  Rule  37  of  the  Court  of  Appeals. 
(c)  Cited  in  Dorsey  vs.  D&rsey,  37  Md.  78. 
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this  Court  in  the  case  of  Chayter  and  others  vs.  Oliver^s  Executors^  De- 
<5eraber  Term,  1839. 

The  record  should  have  been  transmitted  to  this  Court  within  forty 
days  from  the  entry  of  the  appeal.  Appeal  dismissed. 

At  June  Term,  1843,  the  appellants  moved  the  Court  to  reinstate 
this  appeal,  and  produced  to  the  Court  the  Act  of  1842,  ch.  168, 
passed  on  the  25th  February,  1843. 

The  first  section  of  which  enacted,  "  That  the  Clerk  of  the  Court 
of  Appeals  for  the  Western  Shore,  be  and  he  is  hereby  authorized 
and  directed,  from  and  after  the  day  of  the  passage  of  this  Act,  to 
reinstate  and  place  this  cause  on  the  docket  of  said  Court." 

The  2nd  section,  directed  the  clerk  to  bring  forward  this  cause 
upon  the  docket  by  regular  continuance,  so  as  to  be  placed  on  the 
^  trial  docket  of  June,  1843,  to  be  heard  and  ♦  determined  by 
•^^  •  the  said  Court  of  Appeals,  as  if  the  said  transcript  had  been 
transmitted  to  and  filed  In  said  Court  within  the  time  required  by 
law. 

The  3rd  section  declared.  That  nothing  herein  shall  authorize  the 
Court  of  Appeals  to  review,  reverse  or  correct  the  orders  of  the 
Chancellor,  appealed  from  as  aforesaid,  in  favor  of  any  of  the  parties 
to  the  writ,  excepting  the  appellants,  as  aforesaid ;  and  if,  on  the 
hearing  of  the  said  appeal,  the  said  orders  shall  be  reversed,  and  it 
shall  be  determined  that  the  said  appellees,  Z.  Berry  and  wife,  were 
not  entitled  to  a  share  of  the  fund  distributed  by  the  said  orders, 
then  in  such  case,  the  said  appellees  shall  be  entitled  to  retain  out 
of  the  moneys  which  they  may  be  required  to  pay  the  appellants,  iD 
consequence  of  such  reversal,  such  proportions  of  the  sums  of  money 
which  they  may  have  paid  to  the  annuitants  under  the  last  will  and 
testament  of  Levi  Gantt,  deceased,  as  the  Court  may  deem  just  and 
equitable,  and  the  said  appellants  shall  be  substituted  in  the  place 
of  the  said  appellees,  as  against  the  annuitants,  to  the  extent  of 
such  retainer. 

This  motion  was  made  to  the  Court,  in  consequence  of  the  clerk 
of  the  Court  declining  to  reinstate  the  cause  without  the  order  of 
the  Court  to  that  effect,  and  was  resisted  by  the  appellees. 

By  the  Court —  Motion  overruled. 

By  the  Act  of  1841,  ch.  46,  on  any  appeal  being  entered  in  the 
County  Court,  or  in  the  Chancery  Court,  or  County  Court  as  a 
Court  of  equity,  or  upon  production  of  a  writ  of  error,  it  is  the  duty 
of  the  clerk  or  register  of  such  Court  to  transmit  to  the  Court  of 
Appeals  a  full  transcript  of  the  record  within  nine  months  after 
the  appeal  taken  or  writ  of  error  produced ;  and  upon  receipt  of 
such  transcript  by  the  clerk  of  the  Court  of  Appeals,  he  shall  enter 
the  case  upon  the  docket,  as  of  the  term  next  after  the  date  of  the 
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appeal,  or  of  the  writ  of  error  in  such  case.     If  filed  as  aforesaid,  not 
to  be  dismissed  by  the  Court  of  Appeals. 

1842,  cb.  28.  Upon  appeals  from  the  decrees  of  the  Orphans' 
Court,  the  record  to  be  transmitted  within  sixty  days  ♦  after  ^^^ 
the  appeal,  or  to  the  next  Court  of  Appeals  (as  the  case  may  '^^^ 
be,)  after  the  appeal  is  entered,  and  not  to  be  dismissed  if  this  Act 
is  complied  with. 

1842,  ch.  288.  Appeals  to  be  entertained,  although  the  record 
shall  not  have  been  transmitted  within  the  time  required  by  law,  if 
it  shall  appear  to  the  Court  of  Appeals,  that  the  delay  of  transmis- 
sion, was  by  the  neglect  or  omission  of  the  register  or  clerk,  and 
without  default  of  the  party. 

1843,  ch.  41.  The  dismissal  of  any  appeal,  because  of  the  failure 
of  the  clerk  or  register  below  in  sending  up  a  transcript  of  the  re- 
cord, within  the  time  required  by  law,  not  a  bar  to  any  subsequent 
appeal,  provided  it  be  taken  within  the  time  limited  by  law  for 
appealing  from  such  judgment  or  decree. 

1843,  ch.  73.  Appeals  under  Act  of  1832,  ch.  197,  from  rei'usals  to 
grant  or  continue  injunctions,  will  lie  without  a  previous  order  from 
one  of  the  Judges  of  the  Appellate  Court. 


JUNE   TERM,  1842. 

Stephen  L.  Lee  vs.  Thomas  N.  Pindle  and  Bmeline  his  Wife 

and  others. — June  Term,  1842. 

•^'ter  an  appeal  taken  from  an  order  of  the  Court  of  Chancery,  and  dis- 
missed by  this  Court,  the  cause  was  again  brought  to  the  notice  of  the 
Chancellor  by  petition  for  further  proceedings;  it  is  then  in  the  same 
situation  as  if  no  appeal  had  been  taken. 

The  principle  is  settled,  that  Chancery  will  not,  on  further  directions,  decide 
a  question,  not  reserved  by  the  original  decree. 

But  in  a  decree  for  the  sale  of  negroes,  to  warrant  the  Court  in  granting 
full  and  complete  relief  for  their  hire  and  annual  value,  as  prayed  by 
the  bill,  it  is  not  necessary  to  riserve  any  equity  for  further  directions 
as  to  those  subjects. 

neither  does  this  general  rule  prevent  the  Court  from  giving  interest  on 
further  directions,  though  the  question  of  interest  was  not  reserved  by 
the  decree. 

''^ere  it  is  necessary  to  determine  the  value  of  the  hire  of  "negroes,  by  an 
average  of  opinions,  the  estimates  of  those  who  did  not  know  the  ne- 
groes, ought  not  to  be  mixed  up  with,  and  allowed  equal  weight  and 
Influence  with  the  valuations  of  those  who  did  know  them,  and  who 
testified  from  such  their  personal  knowledge. 

"^  making  such  estimates,  proper  allowances  ought  also  to  be  made  oq^^ 
for  the  expense  of  maintaining  and  clothing  the  whole,  as  well  -^^^ 
those  incapable  of  labor,  as  those  able  to  work:  and  the  hire  of  those 


L. 
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killed  by  accident,  ought  not  to  be  carried  further  than  the  day  of  the 
death. 
Interest  may  be  charged  on  the  annual  hire  of  negroes  or  value  of  their 
services,  where  it  constitutes  a  debt,  from  the  time  it  becomes  due  and 
payable. 

A  will  and  codicil  are  to  be  construed  together  as  one  instrument,  and  are 
to  be  reconciled  as  far  as  practicable:  but  if  there  be  any  conflict  or 
repugancy  between  them,  the  codicil,  as  the  last  indication  of  the  testa- 
tor ^s  mind,  must  operate  in  preference  to  the  will,  (a) 

The  testator  having  by  his  will  declared  as  follows:  ^''Item. — Ck>nsidering 
the  term  of  six  years  after  my  decease,  ample  and  sufficient  time  out  of 
the  profits  of  my  estate  bequeathed  to  my  wife  Elizabeth  Lee,^^  (to 
whom  he  had  previously  bequeathed  for  life  the  chief  part  of  his 
slaves,)  '^to  provide  for  the  payment  and  discharge  of  all  my  just  debts, 
and  to  pay  off  the  legacies  hereinbefore  bequeathed;''  afterwards,  by  a 
codicil,  revoked  ^^the  bequest  of  any  of  my  slaves  as  made  in  my  nvill, 
but  will  and  direct,  that  the  whole  of  my  slaves  remain  in  the  possession 
of  my  wife  during  her  life,  for  the  benefit  of  her  and  my  children,  in 
common,  in  working  and  cultivating  the  lands  and  premises  whereon  I 
now  reside,  for  the  purpose  as  heretofore  set  forth  in  my  will;  and  after 
her  decease,  the  same  shall  be  equally  divided  among  my  children,  that  is 
to  say,"  naming  them:  HeZd,  that  by  the  codicil  the  slaves  were  given  to 
the  widow  for  life,  and  at  her  death  to  the  children  named  therein,  and 
that  the  pecuniary  legatees  under  the  will,  and  the  personal  representa- 
tives of  the  widow  could  not  be  affected  by  the  decree  in  this  cause, 
and  were  not  therefore  necessary  parties.  From  the  death  of  the  widow, 
the  hire  and  profits  of  the  negroes  ceased  to  be  a  fund  for  the  payment 
of  legacies. 

Neither  were  the  legatees  of  the  slaves,  under  the  codicil,  obliged  to  await 
the  expiration  of  the  six  years  before  they  could  claim  the  negroes  and 
their  hires.  Their  rights  attached  immediately  upon  the  death  of  the 
widow. 

Costs  in  Chancery  are  in  the  discretion  of  the  Court. 

Where  an  executor  interposes  no  improper  obstacles  to  the  ascertainment  of 
the  right  to  property,  found  in  the  possession  of  his  testator,  the  costs 
are  properly  chargeable  on  the  fund;  but  if,  in  the  progress  of  a  cause, 
he  changes  his  conduct,  and  offers  untenable  and  vexatious  grounds  of 
defence,  equity  may  award  costs  against  him  upon  the  final  decree. 

Under  the  bill  in  this  cause,  the  distributive  share  of  each  legatee  should 
have  been  liquidated  and  finally  s^tled  by  the  decree,  so  as  to  prevent 
all  future  controversy  and  litigation  upon  the  subject;  and  it  was  error 
to  stop  the  account  for  hires  and  profits  at  a  period  anterior  to  the  sale, 
reserving  directions  for  a  further  account  from  such  period  to  the  day  of 
sale,  when  that  should  in  fact  take  place. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  cause  was  filed 

on  the  2nd  December,  1837,  *  by  T.  N.  Pindle  and  wife,  praying 

^^"  subpoena  against  the  executors  of  Stephen  Lee,  Elizabeth  Ann 

(a)  Approved  in  Johns  Hopkins  University  vs.  Pinckney^  55  Md.  881;  Bo^ 
vs.  JParker,  3  Md.  Ch.  45.  Where  the  devise  in  the  will  is  clear,  the  inten- 
tion to  revoke  by  the  codicil  must  be  e(iually  clear.    Ibid, 
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Lee,  the  appellant,  and  others.  The  object  of  the  bill  was  to  procure 
a  distribution  ol*  certain  slaves,  devised  by  Stephen  Lee  to  his  wife 
for  life,  remainder  to  certain  of  his  children,  possessed  by  the  appel- 
lant at  the  death  of  his  mother,  and  for  an  accoant  of  profits  and 
increase. 

With  the  bill,  the  will  of  Stephen  Lee  was  filed,  which  is  as  fol- 
lows: 

I,  Stephen  Lee,  of,  &c.,  do  make  and  constitute  this  my  last  will : 

Item.— I  give  and  beqneath  to  my  affectionate  wife,  Elizabeth 
Lee,  the  whole  of  my  estate,  real  and  personal,  of  every  description, 
to  be  held  by  her  for  the  benefit  and  maintenance  and  support  of 
my  family,  under  age,  at  the  time  of  my  decease,  during  her  life  or 
widowhood,  but  that  no  part  thereof  shall  be  subject  or  liable  to  the 
payment  of  any  debts  to  be  contracted  by  her ;  but  at  her  demise, 
or  in  the  event  of  her  marriage,  I  then  give  and  bequeath  as  follows, 
to  wit: 

Item.— I  give  and  beqneath  to  my  son,  Stephen  Lewis  Lee,  the 
plantation  on  which  I  now  reside,  to  him  and  his  heirs,  in  fee  simple, 
provided,  &c. 

Item.— I  give  and  bequeath  unto  my  said  son,  Thomas  Daniel 
Lee,  my  two  tracts  of  land  on,  &c. 

Item.— I  give  and  bequeath  to  my  said  son,  Stephen  Lewis  Lee, 
one  negro  man,  to  be  selected  by  him,  &c.,  giving  to  him  the  right 
of  first  choice. 

Item.— I  give  and  bequeath  to  my  son,  Thomas  Daniel  Lee,  one 
negro  man,  to  be  selected  by  him,  having  the  right  of  second  choice. 

Item.— I  give  and  bequeath  to  my  son,  Stephen  Lewis  Lee,  my 
l^rge  fowUng  piece,  and  the  second  choice  of  my  two  small  guns,  one 
feather  bed,  bedstead  and  furniture,  and  my  black  horse. 

Item.— I  give  and  bequeath  to  my  son,  Thomas  Daniel  Lee,  my 
two  mnskets,  and  the  choice  of  my  two  small  guns,  and  one  feather 
^)  bedstead  and   nrniture. 

•Item.— It  is  my  will  and  desire,  that  each  of  my  daughters  ^^^ 
^ide  with  their  mother,  during  their  single  lives,  to  be  sup-  -^Wl 
ported,  at  her  discretion,  out  of  the  proceeds  of  the  whole  estate 
Noeathed  to  my  wife,  as  before  mentioned,  and  that  the  same  be 
^nsidered  as  given  to  her  for  that  purpose. 

Item.— I  give  and  bequeath  unto  my  daughter,  Susan  Bird,  and 
^ns,  John  Lee  and  Edward  Lee,  and  to  each  of  them,  five  hun- 
^^d  dollars,  to  be  paid  to  them  and  each  of  them,  their  heirs  or 
^^gQs,  at  the  expiration  of  six  years  after  my  decease,  without 
'^terest;  but  should  the  said  legacies  not  be  punctually  paid  at  the 
^^Piration  of  six  years,  as  above  mentioned,  then,  and  in  that  case, 
^°o  same  shall  bear  legal  interest  until  paid. 

Iteni.-_x  give  and  beqneath  to  my  daughters,  Elizabeth  Lee,  Louisa 
|**ckall  Lee,  Emeline  Priscilla  Lee,  Rachel  Maria  Lee  and  Margaret 
^^hns  Linthicum,  the  whole  of  my  household  furniture,  not  herein- 
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before  beqaeathed,  to  be  eqaally  divided  between  them,  share  and 
share  alike. 

Item. — The  balance  of  my  property,  not  hereinbefore  bequeathed,  of 
whatever  nature  or  kind  the  same  may  consist,  I  give  and  bequeath 
to  my  daughters,  Margaret  Johns  Linthicnm,  Elizabeth  Ann  Lee^ 
Louisa  Mackall  Lee,  Emeline  Priscilla  Lee  and  Bachei  Maria  Lee, 
to  be  equally  divided  between  them. 

Item. — In  case  Stephen  Lewis  Lee  or  Thomius  Daniel  Lee,  or  either 
of  them,  should  die  without  lawful  issue,  it  is  my  will,  that  the  prop- 
erty hereinbefore  bequeathed  to  them  in  this  my  will,  shall  go  to  my 
daughters,  hereinbefore  mentioned,  share  and  alike. 

Item. — I  give  and  bequeath  to  my  sou,  Benjamin  Lee,  two  hun- 
dred and  fifty  dollars,  to  be  paid  to  him  on  the  same  terms,  as  before 
mentioned,  of  the  legacies  of  five  hundred  dollars  each,  to  Susan 
Bird,  John  Lee  and  Edward  Lee. 

Item. — Considering  the  term  of  six  years  after  my  decease  ample 
and  sufficient  time  to  provide,  out  of  the  profits  of  my  estate,  be-, 
queathed  to  my  wife,  Elizabeth  Lee  to  provide  for  the  payment,  and 
discharge  of  all  my  just  debts,  and  pay  off  the  legacies  hereinbefore 
oo*>  hequeathed,  it  is  my  will  and  desire,  ♦  that  should  my  wife  die 
^^'^  before  the  expiration  of  the  term  limited,  and  the  debts  and 
legacies  shall  not  have  been  paid  and  discharged,  then,  and  in  that 
case,  the  property  so  bequeathed  to  my  said  wife  as  aforesaid,  shall  be 
the  right  and  estate  of  my  son  Stephen  Lewis  Lee,  on  the  same  terms 
and  for  the  same  purposes  for  which  it  is  bequeathed  to  my  wife, 
Elizabeth  Lee,  as  aforesaid,  and  at  the  expiration  of  which  term,  I 
will  and  direct,  that  the  division  and  distribution  of  my  estate,  as 
hereinbefore  bequeathed,  shall  take  place  agreeably  to  this  my  will. 
In  testimony  whereof,  I  have  hereunto  set,  &c.;  this  ICth  June,  1827, 

Tlie  first  codicil  is  not  material  to  the  cause,  and  is  therefore 
omitted. 

Second  Codicil. — Whereas  I,  Stephen  Lee,  of,  &c.,  having  made 
and  duly  executed  my  last  will  and  testament,  bearing  date  the  six- 
teenth day  of  June,  in  tlie  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-seven,  and  every  clause  and  bequest  therein  con- 
tained, I  do  hereby  ratify  and  confirm,  except  so  far  as  is  altered  by 
this  my  codicil: 

Item. — Whereas  since  the  making  and  executing  my  last  will  and 
testament,  I  have  acquired,  by  purchase,  a  plantation,  in  South  Kiver 
Neck,  called  Hasling,  or  by  whatsoever  name  the  same  may  be  called, 
containing  about  one  hundred  and  thirty-nine  and  three-quarter 
acres  of  land,  more  or  less.  I  give  and  bequeath  the  same  to  my 
son,  Thomas  Daniel  Lee,  his  heirs  or  assigns,  in  fee  simple,  ui)on 
the  same  terms,  and  under  the  same  restrictions  as  the  bequests 
made  to  him  in  my  will;  and  I  do  hereby  revoke  the  bequest  made 
to  my  son,  Thomas  Daniel  Lee,  in  my  will,  so  far  as  relates  to 
the  lands  and  premises  therein  mentioned  and  bequeathed  to  him: 
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the  estate  in  South  River  Neck,  being  given  to  him  in  lieu  of  my 
bequest  made  to  him  of  any  part  of  my  landed  estate,  as  mentioned  in 
my  said  will ;  and  it  is  my  will  and  desire,  that  in  case  my  said  son, 
Thomas  Daniel  Lee,  should  die  without  lawful  issue,  or  before  his 
arrival  at  lawful  age,  the  Unds  and  premises  herein  beqneathed  to 
him,  shall  go  and  be  divided  between  my  other  children,  as  before 
provided  for  in  my  said  will. 

•Item. — ^It  is  my  will,  and  1  do  hereby  desire,  that  all  my  ^^^ 
jost  debts  shall  be  provided  for  and  discharged,  as  soon  as  -^^^ 
circumstances  will  permit,  at  the  discretion  of  my  executors  herein- 
after named. 

Item. — I  will  and  direct,  that  in  addition  to  what  1  have  already 
given  to  my  daughter  Susan  Bird,  in  my  will,  that  she  shall  have  and 
receive  one  hundred  and  fifty  dollars,  current  money,  to  be  provided 
for  and  paid  to  her  as  before  directed. 

Item. — I  further  will  and  direct,  that  in  addition  to  what  I  have 
already  given  to  my  son  John  Lee,  in  my  will,  that  he  shall  have  and 
receive  one  hundred  and  fifty  dollars,  current  money,  to  be  provided 
for  and  paid  to  him  as  before  directed. 

Item.— I  further  will  and  direct,  that  in  addition  to  what  1  have 
already  given  to  my  son  Edward  Lee,  in  my  will,  that  he  shall  have 
and  receive  one  hundred  and  fifty  dollars,  current  money,  to  be  pro- 
Tided  for  and  paid  to  him  as  before  directed. 

Item.— I  do  hereby  revoke  the  bequest  of  any  of  my  slaves,  as 
roade  in  my  will,  but  will  and  direct  that  the  whole  of  my  slaves 
shall  remain  in  the  possession  of  my  wife,  during  her  life,  for  the 
benefit  of  her  and  my  children,  in  common,  in  working  and  culti- 
vating the  lands  and  premises  whereon  I  now  reside,  for  the  pur- 
poses, as  heretofore  set  forth  in  my  will,  and  after  her  decease,  the 
same  shall  be  equally  divided  among  uiy  children,  that  is  to  say, 
Elizabeth  Ann  Lee,  Louisa  Mackall  Lee,  Emeline  Priscilla  Lee, 
Margaret  Johns  Linthicura,  Stephen  Lewis  Lee  and  Thomas  Daniel 
Lee,  to  them  and  their  heirs. 

Item.— And  lastly,  I  do  hereby  constitute  and  appoint  Stephen 
I^wis  Lee,  and  my  friend  and  relation,  Eobert  Welch  of  Ben.,  to  be 
so^e  executors  of  this  my  last,  will  and  codicil,  revoking  and  annulling 
allformer  wills  and  codicils,  contirin-  this  and  none  other  to  be  my 
last  will  and  codicil. 

Item.— It  is  my  will  and  desire,  and  I  do  hereby  so  will  and  direct, 
that  niy  son  Stephen  Lewis  Lee,  shall  not  have  or  receive  any 
^niniission,  as  one  of  the  executors  of  this  my  last  will  and  codicil, 
having  made  provision  for  him  for  what  he  shall  receive  of  my 
estate. 

*In  testimony  whereof,  I  have  hereunto  set,  &c.,  this  5th  ^0/1 
I^ecember,  1832.  '^^^ 

After  various  answers  filed,  the  defendants,  Stephen  L.  Lee  and 
^^n  Welch  of  Ben.,  executors  of  Stephen  Lee  and  Stephen  L. 
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Lee,  objected  to  the  sufficiency  of  the  allegations  in  the  com- 
plainant's bill,  and  to  the  relief  thereby  songht,  and  assigned  the 
following  reasons: 

1st.  Because  Susan  Bird,  John  Lee,  Benjamin  Lee,  Edward  Lee 
and  Margaret  Johns  Linthicum,  executrix  of  Elizabeth  Lee,  de- 
ceased, legatees  of  the  testator,  are  material  and  necessary  parties 
to  a  full  and  final  adjustment  of  the  matters  set  forth  in  the  bill,  and 
have  been  omitted  to  be  parties  thereto. 

2nd.  Because  all  the  estate  of  the  testator,  real  and  personal,  hath 
been  disposed  of  by  his  last  will  and  codicil,  and  there  are  many 
legacies  specifically  bequeathed,  and  it  is  obvious,  that  the  whole 
cannot  be  paid  over  to  legatees,  and  there  must  be  abatement  and 
contribution  among  them,  and  yet  there  are  no  such  averments  in 
the  bill  or  parties  made  thereto  as  will  enable  the  Court  to  adjust 
fully  and  finally  these  conflicting  claims. 

3rd.  Because  it  is  not  alleged  in  the  bill,  that  the  executors  of 
Stephen  Lee,  deceased,  assented  to  the  legacy  claimed  by  the  bill 
and  there  is  a  denial  thereof  in  the  answer  of  executors. 

4th.  Because  the  bill  does  not  state,  that  the  legatees,  entitled  to 
pecuniary  legacies  under  the  will  and  codicil,  have  been  paid  off. 

5th.  Because  the  pecuniary  legacies  are  a  charge  upon  the  real 
and  personal  estates. 

6th.  Because  there  are  no  facts  stated  in  the  bill  to  give  jurisdic- 
tion to  this  Court — the  complainants,  if  entitled  to  anything,  are 
entitled  to  remedy  therefor  in  a  Court  of  law. 

At  the  same  time,  there  was  filed  in  the  cause  an  agreement  in  the 
words  following : 

^^It  is  admitted  that  the  personal  assets  of  Stephen  Lee,  the 
testator,  exclusive  of  the  negroes,  now  remaining  in  the  hands  of 
Stephen  Lewis  Lee,  one  of  the  executors,  are  sufficient  to  pay  the 
f^oi^  debts  of  the  testator,  but  it  is  not  admitted  *  that  these  assets 
^"&  are  sufficient  to  pay  the  pecuniary  legacies  also. 

^^  It  is  further  admitted,  that  of  the  negroes  returned  in  the  in- 
ventory, the  following  are  now  dead,  that  is  to  say,  Philip,  Abraham, 
Mary  and  William,  the  son  of  Judy ;  Philip,  William  and  Mary  died 
in  the  life-time  of  the  widow,  but  Abraham  was  drowned  since  the 
property  came  to  the  possession  of  Stephen  Lewis  Lee,  that  is  to 
«ay,  on  the  3rd  of  June,  1838. 

"  It  is  further  admitted,  that  Philip,  the  child  of  Judy,  was  bom 
in  the  year  1834,  during  the  life  of  the  widow." 

The  general  replication  to  the  answers  of  the  defendants  was  then 
filed,  and  at  the  same  term  the  Chancellor  passed  an  order  in  said 
eause  in  the  words  following: 

Ordered,  that  this  case  be,  and  the  same  is,  hereby  referred  to  the 
auditor,  with  directions  to  make  a  statement  from  the  pleadings  and 
proofs  now  in  the  case,  and  from  such  other  proofs  as  may  be  laid 
before  him,  of  the  present  value  of  all  and  each  one  of  the  slaves  of 
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the  said  testator,  together  with  their  increase  from  the  time  of  the 
death  of  the  said  testator,  to  the  day  of  raakiDg  the  said  statement, 
and  then,  if  practicable,  to  make  an  equal  division  of  the  said  slaves 
and  their  increase,  among  the  said  legatees,  Elizabeth  Ann  Lee, 
Loaiaa  Mackall  Cole,  Emeline  Priscilla  Pindle,  Margaret  Johns 
Linthicom,  Stephen  Lewis  Lee,  and  Thomas  Daniel  Lee ;  but  if  an 
equal  division  of  the  said  slaves  cannot  be  made  withont  a  sale,  then 
to  state  the  same  accordingly  to  the  end,  that  the  Court  may  be 
enabled  to  order  a  delivery  of  the  said  slaves  or  the  payment  of  the 
proceeds  of  the  sale  of  them  in  due  proportions  to  the  said  legatees. 
And  it  is  further  ordered,  that  the  defendant,  Stephen  Lewis  Lee, 
accoQDt  for  the  hire  and  profits  of  the  said  slaves,  and  their  increase, 
after  the  death  of  the  testator,  to  the  said  legatees,  from  the  death 
of  the  said  widow  of  the  said  testator,  until  the  same  shall  have 
been  delivered  up  or  sold ;  and  the  auditor  is  directed  to  state  an 
acooant  accordingly  of  such  hires,  profits  and  increase,  from  the 
pleadings  and  proofs  now  in  the  case,  and  from  such  other  proofs 
•as  may  be  laid  before  him,  and  the  parties  are  hereby  ^oo 
anthorized  to  take  testimony  in  relation  to  the  said  statement,  -^^^ 
division  and  account,  before  any  justice  of  the  peace,  on  giving  three 
days'  notice  as  usnal,  provided,  that  the  said  testimony  be  taken  and 
filed  in  the  Chancery  office  on  or  before  the  twenty-fifth  day  of  Sep- 
tember next. 

While  the  cause  was  pending  before  the  auditor,  testimony  was 
taken  under  the  interlocutory  order,  which  is  sufficiently  stated  in 
the  opinion  of  this  Court. 

On  the  21st  January,  1839,  the  auditor  reported  to  the  Honorable 
the  Chancellor,  that  he  had  examined  the  proceedings  in  this  cause, 
and  in  execution  of  the  order  of  the  1st  August,  1838,  stated  four 
accoQuta  of  the  hire  of  the  negroes  of  Stephen  Lee's  estate,  from  the 
time  of  the  death  of  Mrs.  Elizabeth  Lee,  the  tenant  for  life,  to  this 
day,  herewith  submitted.  A,  B,  C  and  D. 

Accoont  A,  is  stated  according  to  the  average  testimony  of  the 
eomplainants'  witnesses. 

Acconnt  B,  according  to  the  average  of  the  defendant's  witnesses. 

Aocoant  G,  according  to  the  average  of  all  the  witnesses* 

On  each  of  these  three  accounts  hire  is  included  for  all  the  negroes 
to  this  day,  and  interest  has  been  charged  in  the  usual  manner. 

Acooant  D,  is  stated  according  to  the  instructions  of  the  solicitors 
of  the  defendants,  without  interest. 

The  anditor  further  reports,  that  all  the  witnesses  examined  on 
that  subject  testify,  that  the  said  negroes,  and  their  increase,  cannot 
be  equally  divided  among  the  six  legatees  thereof  without  a  sale,  and 
that  he  has  not  assigned  to  the  several  legatees  their  respective 
shares,  awaiting  the  Chancellor's  final  order  therefor. 

The  defendant,  Stephen  L.  Lee,  excepted  to  the  auditor's  report 
and  accoonts  filed  January,  1839,  marked  A,  B  and  C,  for  the  follow- 
ing caoses: 
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Ist.  Because  the  witnesses  on  whose  testimony  said  accounts 
are  founded,  do  not  know  the  said  negroes  or  the  value  of  their 
^^^  •  hire,  and  do  profess  to  have  no  such  knowledge  in  their 
'^^*    depositions. 

2d.  Because  the  said  witnesses,  in  their  depositions,  omit  to  state 
what  allowances  should  be  made  the  defendant  for  the  clothing,  med- 
ical attendance,  and  other  expenses  of  said  negroes  who  could  work ; 
and  also,  what  for  the  support  of  the  old  and  young  negroes  that 
could  not  work. 

3d.  Because  the  said  witnesses  include  in  their  estimates  of  hire, 
negro  man  Abraham  who  was  drowned,  as  is  proved  without  any 
neglect  of  said  Lee,  during  the  time  for  which  hire  is  allowed  for 
him,  for  which,  of  course,  no  service  was  received  by  the  said  Lee. 

4th.  Because  interest  is  charged  on  the  whole  amount  of  the  said 
estimated  hire,  whereas  a  majority,  if  not  all  the  legatees  agreed, 
that  by  the  will  and  intention  of  the  testator,  said  Stephen  L.  Lee 
was  entitled  to  the  said  hires. 

5th.  Because  in  accounts  A  and  G,  the  auditor  has  assumed  that 
the  average  value  of  the  negroes,  according  to  the  testimony  of  Wil- 
liam H.  Journey,  is  $200;  whereas,  it  is  evident,  that  the  said  value 
was  intended  to  be  reduced  by  an  estimate  of  the  expense  of  main- 
taining 3'oung  and  infirm  negroes,  as  shewn  in  account  D. 

The  complainants  also  excepted  to  the  auditor's  report  and  ac- 
counts filed  on  the  2l8t  of  January,  1839,  marked  B,  C,  and  D,  for 
the  following  causes : 

1st.  Because  in  account  B,  the  estimate  of  the  witnesses,  Joseph 
Carr  and  John  Tydings,  is  reduced  ten  dollars  each  for  the  cost  of 
supporting  two  infant  children,  when  it  is  evident  the  said  witnesses, 
in  speaking  of  the  net  annual  value  of  the  negroes,  made  an  allow- 
ance for  such  expense. 

2d.  Because  in  account  C,  the  estimates  of  the  same  witnesses  are 
subjected  to  similar  reductions,  and  because  the  two  accounts  B  and 
G  diff'er  from  account  A,  and  they  insist  upon  those  differences,  each 
and  all  of  them,  as  grounds  of  exception,  and  that  the  account  A 
should  be  confirmed. 

3d.  To  account  D  the  complainants  except,  because  it  is  founded 
oott  "P^^  ^^^  estimate  of  a  single  witness,  and  because  •  even 
'^^^  that  estimate  is  reduced  by  an  allowance  for  the  sup- 
port of  the  old  woman,  girl  and  boy,  for  which  there  is  no  foundii- 
tion,  and  because  it  contains  no  charge  for  interest  on  the  hire  of 
the  negroes,  which  the  complainants  insist  is  erroneous. 

On  the  16th  day  of  March,  1839,  the  cause  being  submitted  hy 
coHvsent,  the  Ghancellor  passed  the  following  decree: 

This  case  standing  read^^,  &c.,  and  it  appearing  by  the  auditor's 
report  of  the  21st  January,  1839,  made  in  pursuance  of  the  order  of 
the  first  day  of  August  last,  that  the  negro  slaves  in  the  proceedings 
mentioned  and  their  increase,  are  not  susceptible  of  division  among 
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the  parties  entitled  without  a  sale  thereof,  and  the  said  report  to 
that  extent  not  being  excepted  to  by  any  of  the  parties,  it  is  there- 
upon, this  16th  March,  1839,  by  Theodorick  Bland,  Chancellor, 
by,  &c.,  adjudged,  &c.,  that  the  said  report  of  the  auditor,  so  far  as 
the  same  assumes  that  the  said  slaves  and  their  increase  cannot  be 
divided  among  the  parties  without  a  sale,  be  and  the  same  is  hereby 
ratified  and  confirmed. 

And  it  is  further  adjudged,  ordered  and  decreed,  by  the  authority 
aforesaid,  that  the  said  slaves  and  their  increase  be  sold ;  that  Alex- 
auder  Bandall  and  John  Johnson,  of  the  City  of  Annapolis,  be  and 
they  are  hereby  appointed  trustees  to  make  such  sale,  &c.,  ana  that 
the  course  and  manner  of  their  proceedings  shall  be  as  follows,  &c. 

From  which  decree  the  defendant,  Stephen  L.  Lee,  afterwards,  on 
the  twenty-seventh  day  of  March,  eighteen  hundred  and  thirty-nine, 
pmyed  an  appeal. 

The  said  appeal  was  granted,  and  the  proceedings  were  accordingly 
transmitted. 

On  the  29th  day  of  March,  1841,  complainants  filed  their  petition 
in  Chancery,  representing  briefly,  the  history  and  progress  of  the 
cause,  and  that  an  appeal  was  prosecuted  by  the  said  Stephen  L. 
Lee,  one  of  the  defendants  from  said  decree,  to  the  Court  of  Appeals 
for  the  Western  Shore  of  Maryland,  which  Court,  at  December  Term 
eighteen  hundred  and  forty,  dismissed  the  said  appeal,  upon  the 
ground,  as  your  petitioner  is  advised,  that  no  decree  had  been  passed 
by  yoar  •  honor,  ascertaining  the  amount  of  hires  and  profits  ^^^^ 
to  which  the  legatees  were  entitled.  They  further  state,  that  -^"W 
DO  account  of  such  hires  can  be  stated  up  to  the  day  of  the  sale  of 
said  negroes,  as  directed  by  your  honor's  order  of  August,  eighteen 
hundred  and  thirty-eight,  because  the  operation  of  the  decree  order- 
ing a  sale,  is  superseded  by  the  appeal  bond,  and  as  the  Court  of 
Appeals  will  not  review  your  honor's  decree  until  an  account  of  hires 
is  ratified  by  your  honor,  your  petitioners,  as  the  case  now  stands, 
are  without  the  means  of  procuring  an  adjudication  upon  their 
rights,  and  they  refer  to  a  copy  of  the  order  of  the  Court  of  Appeals, 
dismissing  the  appeal  as  aforesaid,  marked  A,  and  pray  that  the 
same  may  be  taken  as  a  part  of  their  petition.  And  your  petition- 
ers now  pray  your  honor  to  reinstate  the  said  cause  in  this  Court, 
and  to  decide  upon  the  exceptions  to  the  auditor's  account  for  hires 
and  profits,  as  to  your  honor  may  seem  right,  and  to  grant  them 
such  other  and  further  relief  as  the  nature  of  the  case  may  require; 
and  they  will  pray,  &c. 

Exhibit  A. — Stephen  L.  Lee  vs.  Thomas  N,  Pindle  and  Wife  and 
oikers.  Court  of  Appeals  for  the  Western  Shore.  December  Term, 
1840.  This  appeal  being  submitted  by  counsel  for  the  parties,  upon 
the  question  whether  the  merits  thereof  could  at  this  time  be  con- 
sidered, and  this  Court  being  of  opinion  that  the  decree  from  which 

^he  appeal  is  prosecuted,  is  not  final  within  the  intent  and  meaning 
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of  the  Act  to  prevent  aunecessary  expense  and  delay  in  prosecuting 
appeals  from  Courts  exercising  equity  jurisdiction  in  tiiis  State, 
passed  at  December  Session  in  the  year  eighteen  hundred  and  thirty, 
chapter  one  hundred  and  eighty-five,  and  that  the  record  thereof 
ought  not  to  have  been  transmitted  at  this  time  to  this  Goui*t. 

It  is  thereupon,  this  sixth  day  of  February,  in  the  year  eighteen 
hundred  and  forty-one,  by  the  Court  of  Appeals  for  the  Western 
Shore  adjudged,  ordered  and  decreed,  that  the  said  appeal  in  this 
Court  be  and  the  same  is  hereby  dismissed  with  costs,  and  the  cause 
be  remanded  to  the  Court  of  Chancery,  that  such  proceedings  thereon 
may  be  had  as  the  case  may  require. 

^  •  On  the  30th  March,  1841,  the  Chancellor  (Bland,)  passed 

"^^  the  following  decree : 

In  Chancery,  March  Term,  1841.  This  case  coming  before  the 
Court  upon  the  petition  of  the  complainants,  filed  on  the  20th  of 
March,  1841,  and  upon  the  agreement  heretofore  filed,  submitting 
the  case  upon  exceptions,  and  standing  ready  for  hearing  upon  the 
said  exceptions,  the  proceedings  were  read  and  considered. 

It  is  thereupon,  this  thirtieth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  forty-one,  by  THEOBOEfcK  Bland, 
Chancellor,  and  by  the  authority  of  this  Court  adjudged,  &c.,  that 
the  account  reported  and  filed  by  the  auditor,  on  the  2 1st. of  January, 
in  the  year  1839,  and  marked  C,  be  and  the  same  is  hereby  ratified 
and  confirmed,  and  that  the  exceptions  thereto  filed,  be  and  the 
same  are  hereby  overruled.  And  it  is  further  adjudged,  ordered  and 
decreed,  that  the  defendant,  Stephen  L.  Lee  pay,  or  bring  into  this 
Court  to  be  paid  to  the  complainants  and  others,  the  legatees  of  the 
said  slaves  in  the  proceedings  mentioned,  the  sum  of  five  hundred 
and  ninety-five  dollars  and  thirteen  cents,  with  interest  on  the  sum 
of  five  hundred  and  seventy-five  dollars  and  forty-seven  cents,  part 
thereof  from  the  twentieth  day  of  January,  in  the  year  eighteen 
hundred  and  thirty-nine,  until  paid  or  brought  in  to  be  paid  as  afore- 
said, and  that  a  further  account  of  the  hires  and  profits  of  saidslaves 
with  their  increase,  shall  be  hereafter  taken  by  the  auditor  from  the 
said  twentieth  day  of  January,  in  the  year  eighteen  hundred  and 
thirty-nine,  until  the  said  slaves  shall  be  sold  as  provided  by  the 
decree  of  the  16th  day  of  March,  in  the  year  aforesaid,  from  the 
proofs  and  proceedings  now  in  the  case,  and  from  such  other  evidence 
as  may  be  laid  before  him ;  provided  that  such  proof  be  taken  before 
some  justice  of  the  peace  on  three  days  notice  as  usual,  and  filed  in 
the  Chancery  office  on  or  before  the  final  ratification  of  the  sale  as 
before  provided. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the  said 
defendant,  Stephen  Lewis  Lee  pay,  or  bring  into  this  Court  to  be 
paid  to  the  complainants,  their  costs  in  this  Court,  to  be  taxed  by 
the  register. 
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*From  this  decree  the  Fiaid  Stephen  L.  Lee  also  a))pealed.      301 

The  cauvse  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dor- 
set, and  Ghambebs,  JJ. 

T.  S.  Alexander,  for  the  appellant,  insisted. — The  cause  having 
beeu  submitted  on  the  16th  of  March,  1839,  the  Chancellor  pasvsed  a 
decree  confirming  so  much  of  the  auditor's  report  as  stated  that  the 
negroes  could  not  be  divided,  and  directed  the  same  to  be  sold,  and 
thereout  the  costs  of  suit  to  be  paid. 

From  this  decree  the  defendant,  Stephen  L.  Lee,  appealed,  and  on 
the  6th  of  February,  1841,  the  appeal  was  dismissed  by  the  Court  of 
Appeals,  on  the  ground  that  the  decree  was  not  final. 

On  the  29th  of  March,  1841,  the  complainants  filed  their  petition, 
praying  that  the  case  might  be  refnstated,  and  that  the  Court  would 
decide  on  the  exceptions  to  the  auditor's  report. 

On  the  30th  of  March,  1841,  the  Chancellor,  without  any  notice 
whatever  to  the  defendant,  passed  a  further  decree,  ratifying  and 
confirming  account  C,  and  overruling  the  exceptions  thereto,  direct- 
ing the  defendant,  Stephen  L.  Lee,  to  pay  or  bring  into  Court  to  be 
paid  to  the  complainants  and  others,  legatees  of  the  slaves,  the  sum 
of  1595.13,  with  interest  and  costs  of  suit,  and  directing  a  further 
account  to  be  taken  of  hires  which  should  accrue  until  the  sale 
thereof.   From  this  decree  the  defendant  has  likewise  appealed. 

•  J.  Johnsonj  for  the  appellees,  contended.  1.  That  upon  q^.^ 
the  true  construction  of  the  will  and  codicil  of  the  testator.  •*^«' 
the  negroes  and  their  increase,  were  to  be  divided  among  the  six 
legatees  named  in  the  second  codicil,  immediately  after  the  death  of 
the  widow. 

2.  That  the  rights  of  these  legatees  to  the  enjoyment  of  the  prop- 
erty specifically  bequeathed  to  them,  did  not  depend  in  any  degree 
npon  the  sufficiency  of  the  provision  for  the  payment  of  pecuniary 
legacies,  and  that  consequently  the  negroes  and  their  profits  stand 
wholly  exempt  from  the  claim  of  the  pecuniary  legatees. 

3.  That  the  only  necessary  parties  to  the  bill  were  the  executors 
and  the  persons  among  whom  the  slaves  were  to  be  divided  upon  the 
death  of  the  widow. 

4.  That  the  Chancellor  did  right  in  ratifying  account  C. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  In  the  discus- 
sion of  this  carte,  several  points  have  been  raised  and  argued  by  the 
counsel  of  the  appellant,  which  this  Court  now  have  to  consider  and 
decide.  The  first  objection  is,  that  the  final  decree  of  the  Chancel- 
lor was  premature,  the  case  not  being  at  that  time  ready  for  the  judi- 
cial action  of  the  Court,  we  think  there  is  nothing  in  this  objection. 
Before  the  first  decree  was  passed,  and  prior  to  the  first  appeal,  which 
was  dismissed  by  this  Court  as  illegally  taken,  the  cause,  by  consent 
of  parties,  had  been  submitted  to  the  Chancellor  u{K)n  the  auditor's 
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report,  and  when  the  case  was  dismissed  from  this  Goart,  and  the 
cause  went  back  to  the  Conrt  of  Chancery  for  farther  proceedings,  it 
was  broaght  to  the  notice  of  that  Conrt  by  the  petition  of  the  appel- 
lee,  which  placed  it  in  the  *  same  situation  as  if  no  appeal  had 
ai9^  been  taken,  and  the  cause  had  never  been  removed  from  that 
jurisdiction.    We  think  the  second  objection  of  the  appellant  equally 
untenable  and  unfounded.    No  reservation  of  any  equity  for  further 
directions  was  necessary  in  the  first  decree  for  a  sale  of  the  nefini*oes, 
to  warrant  the  Court  in  granting  full  and  complete  relief  to  the  ap- 
pellee for  the  hire  and  annual  value  of  the  negroes,  when  the  final 
decree  was  passed.    The  principle  seems  to  be  settled,  that  the  Court 
will  not,  on  further  directions,  decide  a  question  not  reserved  by  the 
decree ;  the  rule,  however,  does  not  prevent  the  Court  from  giving  in- 
terest on  further  directions,  though  the  question  of  interest  be  not  re- 
served by  the  decree.    For  this  principle,  see  2  ISmiWs  C.  P.  403, 404. 
The  same  principle  which  would  warrant  the  allowance  of  interest  with- 
out any  reservation  to  that  effect  in  the  decree,  would,  we  think,  upon 
fair  and  reasonable  grouqds  of  analogy,  sanction  the  allowance  of  hire 
and  value  for  the  negroes,  without  any  reservation  having  been  made 
upon  that  subject,  when  the  decree  for  a  sale  was  passed.   Upon  the  ap- 
pellant's third  point,  which  charges  error  in  the  principles  assumed  by 
the  auditor  in  stating  the  account,  which  was  adopted  by  the  decree  of 
the  Chancellor,  we  think  the  objection  is  well  founded,  so  far  as  he  has 
relied  upon  the  estimates  of  witnesses,  who  did  not  know  the  negroes 
in  question.    Their  estimates  ought  not  to  have  been  mixed  up  with, 
and  allowed  equal  weight  and  influence,  with  the  valuations  of  those 
who  knew  the  negroes,  and  who  testified  from  such,  their  personal 
knowledge.    An  average  of  hire  and  value  founded  upon  such  a  prin- 
ciple, might  work  great  and  serious  injustice.     Proper  allowances 
ought  also  to  be  made  for  the  expense  of  maintaining  and  clothing 
the  whole,  as  well  those  incapable  of  labor  as  those  whx)  were  able  to 
work.    The  hire  of  the  negro  man  Abraham,  who  was  drowned, 
ought  to  have  been  carried  up  to  the  time  of  his  death ;  and  ought 
not,   certainly,  to  have  been  extended  beyond  that  period,  as  a 
charge  against  the  appellant.     We  think  there  was  no  error  in  the 
charge  of  interest  on  the  annual  hire  or  value  of  the  negroes'  ser- 
vices  ;  at  the  expiration  of  each  ♦  year  he  was  a  debtor  to  that 
^^^  amount,  and  interest,  we  think,  was  properly  charged  upon  it. 
We  think  that  the  appellant's  fourth  point  is  clearly  untenable. 

The  will  and  codicil  are  to  be  construed  together  as  one  instrument, 
and  are  to  be  reconciled  as  far  as  practicable;  but  if  there  be  any 
<20uflict  or  repugnancy  between  them,  the  codicil,  as  the  last  indica- 
tion of  the  testator's  mind,  must  operate  in  preference  to  the  will. 
By  the  second  codicil,  the  negroes  are  given  to  the  wife  for  life,  in 
language  too  clear  to  be  misunderstood ;  and  at  her  death  the  direc- 
tion is  equally  explicit,  that  they  are  to  be  divided  amongst  the  leg- 
atees therein  named.    If  this  construction  be  correct,  the  fifth  point 
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is  wholly  nntenable ;  because  the  pecuniary  legatees,  and  the  perso- 
nal representative  of  the  widow,  have  no  interest  which  can  be  af- 
fected by  this  decree,  and  are  therefore  not  necessary  parties  to  this 
suit.  From  the  death  of  the  widow,  the  hire  and  profits  of  the 
negroes'  services  ceased  to  be  a  fund  for  the  payment  of  their  lega- 
cies, and  they  were  no  longer  interested  in  any  question,  touching 
that  subject. 

For  reasons  already  assigned,  we  think  that  the  sixth  point,  which 
objects  that  the  suit  waa  prematurely  brought,  is  wholly  unavailing. 
Upon  the  death  of  the  widow,  the  right  of  the  specified  legatees  to 
call  for  a  distribution  immediately  attached,  and  their  standing  in 
Court  cannot,  of  course,  be  impeached,  upon  the  ground  that  their 
bill  was  prematurely  filed.  The  seveuth  and  eighth  points  relative  to 
costs,  cannot  be  sustained.  The  principle  is  well  settled,  that  the 
question  of  costs  in  Chancery  is  discretionary.  At  the  time  of  the 
first  decree,  the  costs  were  properly  charged  on  the  fund,  because  at 
that  time  no  improper  obstacles  had  been  interposed  by  the  appel- 
lant, to  the  attainment  of  the  objects  of  the  suit ;  but  afterwards  the 
case  assumed  a  different  aspect;  and  the  untenable  and  vexatious 
groands  of  defence  taken  by  the  defendant,  well  warranted  the  Chan- 
cellor in  the  course  which  he  pursued  in  his  final  decree  upon  the 
subject  of  costs,  which  was,  that  the  defendant,  Lee,  should  pay  to 
the  complainants  their  coats  in  that  Court.  Upon  the  ninth  point, 
we  think  there  is  error  in  •  the  decree  of  the  Court  below,  q^^ 
The  distributive  share  of  each  legatee  should  have  been  liqui-  •*^" 
^ted,  and  finally  settled  by  the  decree,  so  as  to  prevent  all  future 
controversy  and  litigation  upon  the  subject ;  an  object  which  the 
€oart  of  Chancery  is  always  studious  to  accomplish,  and  which  is  the 
main  and  leading  purpose  of  the  rule,  which  requires  tha.t  all  proper 
parties  should  be  made  to  every  suit  therein  instituted.  Upon  these 
views  of  the  case,  disagreeing  as  we  do  with  the  Chancellor  in  the 
particulars  mentioned  above,  we  think  that  the  decree  of  the  Court 
below  ought  to  be  reversed  with  costs,  and  the  cause  remanded  for 
farther  proceedings  according  to  the  principles  herein  contained. 

Decree  reversed^  with  cosu. 


John  Bbooks  vs.  Walter  B.  Brooke  and  James  B.  Belt, 
Adm'r  of  Edward  W.  Belt,  and  T.  Hodgkin,  Adm'r  of 
Alex.  H.  Boteler. — June  Term,  1842. 

A  bill  which  sets  out  the  previous  proceedings  of  the  Court  as  a  portion  of 
the  facts  out  of  which  the  complainants^  equity  arises,  though  alleged 
to  be  on  its  face  a  supplemental  bill,  yet  did  not  seek  to  alter  or  amend 
any  decree  or  order  passed  in  this  cause,  is  neither  a  supplemental  bill, 
nor  a  bill  in  the  nature  of  a  bill  of  review,  but  is  an  original  bill. 

14  12  a.  &  J. 
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The  general  rule  is,  that  a  Court  of  Chancery  has  no  power  over  the  securi- 
ties of  a  trustee  of  the  Court,  but  this  has  some  exceptions,  (a) 

Where  properjty  is  sold  under  a  decree  of  a  Court  of  equity,  the  proceeds  of 
sale  are  considered  in  the  custody  of  the  Court,  and  no  person,  whether 
a  party  to  the  bill  or  otherwise,  can  maintain  a  suit  at  law  for  the  re- 
covery of  any  portion  thereof,  until  the  payment  of  a  claim,  thus  prose- 
cuted, shall  have  been  awarded  by  the  Court,  and  notice  of  such  award, 
and  a  demand  of  payment,  shall  have  been  made  of  the  trustee  or  other 
officer  in  whose  hands  the  funds  may  have  remained  as  the  fiduciary 
agent  of  the  Court,  (b) 

But  where  the  trustee  is  delinquent,  and  having  wasted  the  fund  dies  intes- 
tate, without  any  administrator,  or  estate  on  which  administration  could 
be  had,  and  a  claimant  could  not  place  himself  in  a  situation  to  proceed 
at  law,  by  obtaining  a  previous  award  against  the  trustee,  accompanied 
with  notice  and  demand  of  payment,  then  equity  will  afiford  relief 
against  the  securities,  (c) 

Evidence  by  an  under  clerk  employed  in  the  office  of  a  clerk  of  the  County 
Court,  that  he  had  made  a  careful  examination  for  a  trustee ^s  bond,  of 
all  the  papers  connected  with  the  cause  in  which  the  bond  had  been 
given,  and  of  all  the  other  equity  cases  in  the  office  since  for  the  origi- 

QA<y  ^^  bond,  *  and  could  not  find  it,  and  did  not  know  where  it  was 

^"  '  to  be  found,  and  that  every  bundle  of  papers  in  the  office,  and 
every  part  of  the  office,  where  he  thought  there  was  a  possibility  of 
finding  it,  he  had  also  examined,  and  that  he  verily  believes  it  to  be  lost, 
with  proof  that  the  bond  once  existed,  is  sufficient  proof  of  its  loss  to 
warrant  the  interposition  of  a  Court  of  equity  as  far  as  that  fact  would 
give  it  jurisdiction,  but  the  loss  of  the  bond  was  not  material  in  this 
cause. 

Where  mortgaged  premises  are  decreed  to  be  sold ,  prior  incumbrancers  not 
parties  to  the  bill,  nor  before  the  Court,  are  not  bound  to  seek  payment 
of  their  claims  out  of  the  proceeds  of  sale  in  the  hands  of  the  trustee  to 
make  the  sale,  and  if  not  paid  ofif,  may  prosecute  their  liens  upon  the 
lands  sold,  after  the  conveyance  to  the  purchaser,  notwithstanding  be 
had  paid  the  whole  purchase  money,  and  the  land  had  been  sold  to  him 
by  the  trustee  free  from  all  incumbrances,  (d) 

Where  a  trustee  for  the  sale  of  mortgaged  property  sells  the  same  free  of 
incumbrancer,  wastes  a  portion  of  the  purchase  money,  and  dies  in 
default,  without  having  complied  with  an  order  of  the  Court  directing 


(a)  Cited  in  Eden  vs.  Gary,  46  Md.  36.  See  Boteler  vs.  Brookes^  7  Q.  &  J* 
104. 

(b)  Cited  in  State  vs.  Mayugh,  13  Md.  378;  Thniston  vs.  Blachiston.  36  Md. 
508;  Gott  vs.  State,  44  Md.  339.  See  Oyster  vs.  Annan,  1  G.  &  J.  245. 
Where  a  trustee  dies  before  the  completion  of  his  trust  and  the  ascertain- 
ment of  his  indebtedness  to  the  trust  estate,  equity  will  entertain  a  bUI 
filed  against  the  sureties  on  his  bond,  by  his  successor  in  the  trust,  and  will 
decree  payment  by  the  sureties  of  the  amount  found  to  be  due  to  the  trnst 
estate.     Thruston  vs.  Blackiston,  supra. 

(c)  Cited  in  State  vs.  Digges,  21  Md.  243;  Gorsuch  vs.  Briscoe,  56  Md.  576: 
Brent  vs.  Maryland,  18  Wallace,  435. 

(d)  Relied  on  in  Cockey  vs.  MUne,  16  Md.  207;  Farmers  Bank  vs.  Thotnos, 
37  Md.  256:  Walter  v^,  Rtehl,  38  Md.  217;  Plummer\%.  Jarman,  44  Md. 
Duvall  vs.  Speed,  1  Md.  Ch.  236.    Distinguished  in  Brawner  vs.  Watkins, 
Md.  525. 
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him  to  pay  ofF  the  prior  incumbrances,  and  a  second  trustee  is  then 
appointed,  the  Court  may  order  him,  with  the  funds  that  come  to  hand, 
to  discharge  these  prior  incumbrances,  in  order  to  protect  the  purchaser, 
though  the  first  trustee  had  received  funds  sufficient  for  their  payment. 
Those  who  lose  claims  by  this  application  of  the  funds,  could  sue  at  law 
on  the  bond  of  the  first  trustee,  to  the  extent  of  the  funds  wasted,  and 
if,  by  accident,  they  are  remediless  at  law,  equity  will  give  them  relief 
against  the  sureties  on  such  bond,  (e) 

Where  a  judgment  became  a  lien  on  the  equity  of  redemption  of  the  defend- 
ant, in  land  previously  mortgaged  by  him,  and  afterwards  on  a  bill  filed 
by  the  mortgagee  against  the  mortgagor,  the  land  was  sold  and  the  trus- 
tee ordered  to  pay  o£f,  first  prior  incumbrancers,  not  parties  to  the  pro- 
ceeding, then  the  mortgagee,  and  then,  by  an  informal  order,  the  above 
mentioned  judgment;  and  the  trustee  wasted  a  portion  of  the  purchase 
money  received  by  him,  and  a  second  trustee  was  api)ointed  who  was 
directed  to  apply  other  funds  to  the  payment  of  the  prior  incumbrances, 
whereby  the  said  judgment  failed  to  be  satisfied,  and  the  superseder  of 
that  judgment  was  compelled  to  pay  it,  and  not  having  a  remedy  at  law 
against  the  sureties  of  the  delinquent  trustee,  by  reason  of  the  death  of 
the  trustee  without  administration  on  his  estate,  and  before  the  judg- 
ment creditor  had  obtained  an  order  awarding  him  the  sum  due  on  the 
judgment,  and  the  superseder  filed  his  bill  in  equity  against  the  sure- 
ties of  the  delinquent  trustee,  hdd^  that  the  said  sureties  cannot  defend 
themselves  on  the  ground  that  the  money  paid  by  the  second  trustee  to 
the  prior  incumbrancers  should  have  been  paid  in  satisfaction  of  the 
judgment:  because,  conceding  that  were  so,  the  judgment  creditor 
would  be  subrogated  to  the  rights  of  the  prior  incumbrancers,  and 
would  have  a  remedy  by  substitution  against  the  sureties  of  the  first 
trustee,  to  the  extent  of  the  misapplied  funds. 

By  a  decree  under  which  a  sale  was  made,  the  trustee  was  ordered  to  re- 
port the  sale  and  to  bring  the  proceeds  of  sale  into  Court;  disobedience 
to  the  latter  branch  of  this  decree  is  a  breach  of  the  condition  of  his 
bond,  for  which  he  and  his  securities  may  be  sued  at  law  by  any  person 
who  can  show  himself  damnified,  and  clothed  with  the  requisite  author- 
ity to  sue. 

A  Court  of  equity  will  do  nothing  to  extend  the  liability  of  securities  beyond 
the  clear  intent  and  import  of  their  contract;  but  if  to  such  an  extent 
they  cannot  be  held  liable  at  law,  by  reason  of  fraud,  accident  or  mis- 
take, equity  will,  to  prevent  a  failure  of  justice,  interfere,  and  enforce 
the  execution  of  their  contract  according  to  its  obvious  meaning  and 
design. 

Chancery  jurisdiction  was  originally  assumed  upon  the  great  principle,  that 
without  it  there  would  be  a  total  failure  of  justice,  a  Court  of  law 
being  incompetent  to  grant  adequate  relief. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  cause  was 
filed  by  the  appellant  on  the  25th  August,  1837,  and  prayed  snb- 
poenas  against  Walter  B.  Brooke,  Alexander  H.  Boteler,  and  Ed- 
ward W.  Belt,  and  commenced —  "  The  supplemental  bill  of  complaint 
of  J.  B.,  shows,  that  upon  a  bill  of  com  plaint  filed  in  Prince  George's 

[t]  Cited  in  Well  vs.  Canton  Co,  8  Md.  248,  as  to  payment  of  prior  incum- 
brances. 
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County  Court  as  a  Court  of  equity,  by  Lucy  8.  Brooke,  complainant, 
against  Walter  B.  Brooke,  such  proceedings  were  had,  that  on  or 
about  the  27th  July,  1830,  a  decree  was  passed  in  the  cause  appoiot- 
^         ing  Edward  M.  Dorsey,  since  deceased,  a  trustee,  with  •  an- 
^^^  thority  to  sell  certain  mortgaged  premises  for  the  purposes  men- 
tioned in  said  cause,  and  by  said  decree,  said  E.  M.  D.  was  required, 
before  he  proceeded  to  execute  the  trusts  thereby  reposed  in  him,  to 
file  with  the  clerk  of  said  Court  a  bond  with  security,  &c.  as  trustee, 
&c. ;  that  the  said  E.  M.  D.  accepted  the  said  trust,  and  on  or  about 
the  month  of  August,  1830,  filed  in  said  Court  a  bond  to  the  State  of 
Maryland,  executed  by  himself  with  the  said  A.  H.  B.  and  E,  W.  B. 
as  his  sureties,  in  the  penalty  of  ¥5,000,  with  the  condition,  as  re- 
quired by  said  decree;  that  afterwards,  the  mortgaged  premises  were 
sold  to  Richard  H.  Brookes  for  the  sum  of  $11,500;  said  sale  duly 
reported  and  confirmed,  and  the  greater  part  of  the  purchase  money 
paid  to  the  trustee,  E.  M.  D. ;  that  the  mortgaged  premises  were 
sold  clear  of  all  incumbrances,  and  that  the  proceeds  of  sale  greatly 
exceeded  the  claim  of  the  complainant :  it  was  by  the  said  Court,  on 
or  about  the  26th  October,  1830,  ordered  and  decreed,  that  the  trus- 
tee apply  the   necessary   amount  of  .the  purchase  money,  when 
receired,  to  the  payment  of  incumbrances  existing  prior  to  the  com- 
plainant's mortgage,  and  that  the  residue  of  the  purchase  money  be 
brought  into  Court  to  be  subject  to  further  order;  that  in  obedience 
to  said  order,  the  auditor  of  said  Court,  on  or  about  the  11th  Janu- 
ary, 1831,  made  a  partial  report,  and  thereby  applied  parcel  of  the 
proceeds  of  the  aforesaid  sales  to  the  payment  of  several  claims 
against  said  estate ;  that  on  the  14th  January,  1831,  a  certain  Philemon 
Chew,  on  behalf  of  the  creditors  of  himself,  and  a  certain  Henry  M. 
Chew,  theretofore  trading  under  the  style  of  Henry  M.  Chew  and 
Company,  filed  his  petition  in  said  cause,  and  therein  alleged,  that 
he  had  theretofore,  for  the  use  of  the  creditors  of  H.  M.  C.  &  Co., 
recovered  a  judgment  against  the  aforesaid  W.  B.  B.  for  a  large  sam 
of  money,  upon  which  a  writ  oi  fieri  facicLS  was  issued,  and  levied  on 
the  defendant's  equity  of  redemption  in  the  aforesaid  proi)erty,  and 
the  petitioner  therefore  insisted,  that  the  said  judgment  and  execn- 
tion  bound  the  aforesaid  property,  and  prayed,  that  the  same  might 
be  paid  and  discharged  out  of  the  surplus  proceeds  of  sales  as  afore- 
Qno  ®^^^'  *°^  *  ^^^*  upon  said  petition  the  said  P.  6.  County  Court 
oUil  passed  an  order,  and  thereby,  amongst  other  things,  directed 
the  auditor  of  said  Court  to  state  an  account  between  the  mortgaged 
estate  in  the  proceedings  mentioned,  and  the  late  and  present  trus- 
tees applying  the  balance  that  will  remain  of  the  proceeds  of  the  said 
estate,  after  paying  off  the  incumbrances  directed  to  be  discharged 
by  the  order  of  said  Court  in  the  following  order,  that  is  to  say ;  first, 
to  the  extinguishment  of  the  debt  due  the  complainants  with  interest 
and  costs  of  suit,  and  secondly,  to  the  extinguishment  of  the  judg- 
ment mentioned  in  the  aforesaid  petition,  and  other  debts,  if  any 
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d'  a  similar  grade;  that  the  auditor  afterwards  reported  sundry 
accoants,  aud  thereby,  amongst  other  things,  applied  the  sum  of 
1932.54,  parcel  of  the  proceeds  of  sale  actually  received  and  remain- 
ing in  the  hands  of  the  said  E.  M.  D.,  as  trustee  as  aforesaid,  to  the 
payment  (»f  the  aforesaid  judgment  claim,  mentioned  in  said  petition 
of  P.  C,  and  the  said  auditor  having  made  said  sum  payable  to  the 
creditors  of  H.  M.  C.  &  Co.,  the  said  P.  G.  County  Court,  afterwards, 
to  wit,  &c.,  ratified  the  said  report,  and  ordered  that  the  said  trustee 
pay  over  to  the  creditors  of  H.  M.  C.  &  Co.,  the  aforesaid  sum  of 
money ;  that  aft-er  notice  to,  demand  of,  and  refusal  to  pay  by  the 
said  trastee  of  the  said  order,  an  action  at  law  was  brought  upon  the 
bond  of  the  said  trustee  to  enforce  payment  of  said  sum. 

The  bill  further  alleged,  that  execution  on  the  aforesaid  judg- 
ment had  been,  some  time  before  the  passage  of  the  last  order, 
superseded  by  the  said  W.  B.  Brooke,  aud  the  complainant  and 
some  other  person  as  his  sureties;  and  that,  upon  the  expiration  of 
the  stay  thereby  obtained,  such  proceedings  were  had  that  your 
orator  was  compelled  to  pay  the  sum  due  on  the  aforesaid  judg- 
ment; that  this  payment  was  made  sometime  after  the  commence- 
mant  of  the  aforesaid  action  at  law  against  said  trustee  and  his 
sureties,  and  your  orator  having  thereby  become  entitled  to  all  the 
rights  of  the  original  judgment  creditor  and  to  the  benefit  of  all 
remedies  which  the  said  creditor  might  have  used  for  recovery  of 
his  demand,  procured  the  aforesaid  action  at  law,  to  be  entered 
for  his  nse,  •and  the  same  was  continued  in  prosecution  by  q^^ 
him  until  its  conclusion,  as  hereinafter  mentioned.  tllv 

The  bill  then  further  alleged,  that  the  said  equity  cause  was  re- 
moved from  P.  6.  County  Court  into  this  Court,  and  being  depend- 
ing herein,  the  complainant  filed  his  petition,  therein  suggesting  his 
rififhts  in  the  premises,  and  that  the  said  E.  M.  D.,  the  trustee,  had 
departed  this  life,  and  praying,  that  the  said  A.  H.  B.  and  B.  W.  B., 
as  his  sureties,  might  be  campelled  to  pay  him,  the  aforesaid  sum  of 
money,  ui)on  which  said  petition  such  proceedings  were  had,  that 
the  Chancellor  passed  an  order  directing  the  said  sureties  to  pay 
the  aforesaid  sura  of  money  to  this  complainant,  but  from  the  said 
order  the  said  sureties  appealed  to  the  Court  of  Appeals,  by  which 
Conrt  the  said  order  was  reversed,  upon  the  ground,  that  this  com- 
plainant was  not  entitled  to  the  benefit  of  a  summary  remedy  by 
petition  and  attachment. 

The  bill  further  alleged,  that  the  aforesaid  action  at  law  was  after- 
wards tried  in  P.  G.  County  Court,  and  a  verdict  was  rendered  therein 
for  the  plaintiff  for  the  whole  amount  of  the  demand  against  the  said 
A.H.B.  and  B.  W.  B.,  (the  said  Dorsey,the  trustee,  having  departed 
this  life  pending  said  suit,)  and  judgment  was  rendered  in  conformity 
thereto,  but  upon  an  appe<il  taken,  this  was  also  reversed,  upon  the 
ground  of  uncertainty  in  the  description  of  the  persons  to  whom 
the  aforesaid  sum  of  money  was  directed  to  be  paid  by  P.  G.  County 
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Goart  as  a  Court  of  equity,  so  that,  although  your  orator  is  indabita- 
bly  entitled  to  the  benefit  of  the  original  judgment,  recovered  by 
the  said  Philemon  Chew  against  Walter  B.  Brooke,  and  the  amoaut 
of  said  judgment  is  rightly  payable  out  of  the  proceeds  of  said  sale, 
yet  he  is  in  danger  of  losing  his  demand  by  some  oversight  or  omis- 
sion of  the  said  Court  of  equity.  But  he  is  advised,  that  the  afore- 
said order,  directing  payment  of  the  aforesaid  sum  of  money  unto 
the  crediters  of  H.  M.  G.  &  Co.,  being,  by  reason  of  its  generality 
and  uncertainty,  adjudged  to  be  inoperative,  will  be  treated  by  this 
Honorable  Court  as  a  nullity,  so  far  as  to  entitle  him  to  another 
order  on  the  report  of  the  auditor  aforesaid,  directing  payment 
^  -  •of  the  aforesaid  sum  of  money,  unto  your  orator  as  the  equita- 
^'-^  ble  assignee  and  holder  of  said  judgment,  or  that  such  order^ 
at  his  instance,  will  be  reviewed  and  reversed  or  modified,  so  as  to 
assure  to  your  orator,  as  assignee,  the  benefit  thereof,  and  chat  inas- 
much  as  the  said  E.  M.  D.,  the  trustee,  has  long  since  departed  this  life 
intestate,  without  having  any  personal  representative,  and  without 
having  any  personal  estate  upon  which  an  administration  might  be 
taken  out,  and  without  having  any  other  estate  whatever,  your  Honor 
will  proceed  at  once  to  give  unto  your  orator  an  adequate  relief,  by  an 
immediate  decree  against  the  said  A.  H.  B.  and  E.  W.  B.,  as  sureties 
of  the  said  E.  M.  D.    Prayer  for  general  relief. 

The  answer  of  A.  H.  B.,  admitted  the  de<;ree  upon  the  bill  of 
L.  S.  B.  The  appointment  of  E.  M.  D.  as  trustee,  but  whether 
surety  of  E.  M.  D.  in  that  case,  neither  admits  or  denies,  though  he 
was  surety  for  him  with  E.  W.  B.  in  some  bond;  that  he  has  do 
knowledge  of  the  sales  made  by  E.  M.  D.,  nor  the  payments  made 
to  him  as  trustee ;  that  large  sums  of  money  were  paid  by  the  pur- 
chaser of  the  land  to  E.  M.  D.,  as  attorney  for  judgment  creditors, 
and  not  as  trustee.  The  answer  admitted  the  proceedings  in  Court, 
as  alleged  in  the  bill,  and  insisted,  that  the  order  ratified  in  favor  of 
the  creditors  of  H.  M.  C.  &  Co.,  was  in  full  force,  having  been  neither 
reversed  nor  appealed  from,  and  that  it  was  not  now  competent  for 
this  Court,  in  this  way,  to  set  aside  or  modify  the  same  in  any  mao- 
ner,  and  he  relies  on  said  order  as  a  bar  to  the  relief  now  sought, 
and  prays  to  be  allowed  every  benefit  of  the  same  at  the  final  hear- 
ing. The  answer  also  admitted,  that  the  judgment  against  Walter 
B.  Brooke  was  superseded  by  the  complainant  and  others ;  the  re- 
moval of  the  equity  cause  from  P.  G.  County  Court  to  Chancery,  and 
the  subsequent  proceedings  thereon,  as  also  the  final  judgment  upon 
the  case  at  law,  appealed  from,  as  a  further  bar  to  the  claim.  The 
death  of  E.  M.  D.,  the  trustee,  was  also  admitted,  but  whether  intes- 
tate or  insolvent,  this  respondent  has  no  knowledge,  and  that  now 
since  his  death,  it  is  not  in  the  power  of  this  Court  to  reverse  or 
modify  the  order  in  favor  of  the  creditors  of  H.  M.  •  C.  &  CJo^ 
•'*'*  or  to  adopt  any  proceedings,  or  pass  any  order  to  affect  the 
rights  of  this  defendant.    The  answer  then  denied,  that  E.  M.  D* 
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<lid,  as  trustee,  receive  any  money  applicabte  to  the  payment  of  the 
claim  now  attempted  to  be  charged  upon  the  defendant  by  this  com- 
plainant, or  to  which  the  creditors  of  H.  M.  C.  &  Co.,  were  ever  in 
any  manner  entitled;  and  also  the  jurisdiction  of  the  Court,  and  if 
liable  at  all,  it  was  at  law. 

The  answer  of  W.  B.  K,  stated  that  he  had  no  knowledge  of  the 
matters  of  the  bill  except  as  disclosed  by  the  proceedings  at  law  and 
equity,  which  he  admitted.  After  the  death  of  E.  W.  B.,  his  admin- 
istrator, James  B.  Belt,  answered  the  bill,  and  relied  substantially  on 
the  same  defences  set  up  in  the  answer  of  A.  H.  B. 

The  general  replication  being  filed,  the  defendants  admitted — 

1.  The  recovery  of  the  judgment  at  law  by  Philemon  Chesv,  for 
the  nse  of  the  creditors  of  H.  M.  Chew  &  Co.,  against  Walter  B. 
Brooke. 

2.  The  supersedeas  of  that  judgment  by  the  complainant  and 
others. 

3.  The  levy  of  a  fi,  /a.,  issued  on  the  supersedeas  judgment,  on  the 
property  of  the  complainant,  and  that,  in  consequence  of  such  levy, 
he  paid  the  amount  due  on  the  judgment  to  the  attorney  of  the 
plaintiff,  and  the  judgment  was  duly  assigned  to  and  entered  for  the 
Q86  of  the  complainant. 

The  other  facts  established  in  the  cause,  appear  sufBciently  in  the 
opinion  of  this  Court. 

When  the  cause  was  submitted  for  final  hearing,  all  objections  to 
the  sufficiency  of  the  allegations  of  the  bill  and  answer  were  waived, 
80  as  to  entitle  the  parties  to  such  decree  as  they  may  be  entitled  to  on 
the  proofs,  and  that  a  decree  may  be  passed  in  the  Court  pro  forma 
dismissing  the  bill,  from  which  the  complainant  will  appeal;  and 
if  such  decree  be  reversed,  the  cause  is  to  be  remanded  to  the 
Court  of  Chancery  for  an  account  of  assets  of  the  original  defend- 
ants, Boteler  and  Belt,  in  the  hands  of  their  adminstrators,  with 
sach  other  directions  touching  the  amount  of  the  plaintiflfs'  claim  or 
the  liability  of  the  defendants  therefor,  as  the  Court  of  Appeals 
may  think  right. 

*  Under  this  agreement,  the  Chancellor  [Bland]  dismissed  qiq 
the  bill,  pro  forma,  and  the  complainant  appealed  to  this  «*^«* 
Court. 

This  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
SBY,  and  Chambers,  JJ. 

T.  Q,  Ftatt  and  Alexander,  for  the  appellant,  contended:  1st. 
That  it  clearly  appears,  that  A.  H.  Boteler  and  E.  W.  Belt  were  the 
^wretieson  the  bond  executed  by  E.  M.  Dorsey,  as  trustee,  for  the 
sale  of  the  real  estate  of  Walter  B.  Brooke. 

2u(!.  That  it  is  clearly  established,  that  the  judgment  of  Philemon 
Chew  against  Walter  B.  Brooke,  which  was  entered  for  the  use  of 
the  creditors,  Henry  M.  Chew  &  Co.,  was  paid  by  the  appellant  as 
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sarety  for  said  Brooke,  and  that  the  appellant  is  now  entitled  to  alt 
the  rights  nnder  said  judgment  whieh  at  any  time  belonged  to  the 
original  plaintiff. 

3rd.  That  the  fact  is  clearly  established,  that  E.  M.  Dorsey,  as 
trustee,  did  receive  a  snm  of  money  applicable  to  the  payment  of 
said  judgment,  and  equal  to  its  full  payment. 

4th.  That  the  order  of  the  17th  April,  1832,  directing  the  payment 
of  the  money  applied  by  the  auditor  to  the  said  judgment,  is  not 
sufficient  to  authorize  a  recovery  at  law  upon  the  trustees'  bond  of 
Dorsey. 

5th.  That  said  E.  M.  Dorsey  being  now  dead,  insolvent  and  with- 
out administration  on  his  estate,  no  order  could  be  obtained  which 
would  authorize  a  suit  at  law  upon  his  said  bond,  and  that  the  only 
remedy  of  the  appellant  is  in  a  Court  of  equity. 

6th.  That  independent  of  the  last  objection,  the  appellant  was 
entitled  to  relief  in  equity  on  the  ground,  that  the  original  bond  is 
lost. 

T.  F.  Bowie  and  J.  Johnson,  for  the  appellees.  The  Prince 
George's  County  Court  in  equity,  passed  a  decree  on  the  27th  July, 
1830,  upon  a  bill  filed  by  the  mortgagee,  for  the  sale  of  certain 
property  which  had  been  mortgaged  by  Walter  B.  Brooke  to  Lucy  S. 
Brooke. 

^E.  M.  Dorsey  was  appointed  trustee  to  sell,  and  it  is 
•'■^'*  alleged,  that  the  intestates  of  the  appellees  became  sureties 
in  his  bond  as  trustee.  He  made  the  sale  on  the  9th  of  September, 
1830,  to  B.  H.  Brookes,  who  afterwards  assigned  the  purchase  to 
Otho  B.  Beall,  by  whom  certain  sums  were  paid  to  Dorsey,  the  exact 
amount  of  which  does  not  appear. 

Dorsey's  appointment  was  revoked  on  the  17th  of  December,  1830, 
and  another  trnstee  appointed  in  his  place. 

Prior  to  the  revocation,  his  sale  had  been  reported  to,  and  ratified 
by  the  Court;  and  the  auditor  on  the  9th  of  January,  1832,  reported 
three  accounts,  numbered  1,  2  and  3. 

In  number  2,  the  sum  of  $932.54  was  stated  to  be  due,  and  payable 
to  "  the  creditors  of  Henry  M.  Chew  and  Company." 

Upon  this  account,  the  Court,  on  the  17th  of  April,  1832,  passed 
the  following  order:  '* Ordered  by  the  Court,  sitting  as  a  Court  of 
equity,  that  the  within  report  of  the  auditor  be,  and  the  same  is 
hereby  ratified  and  confirmed,  and  that  Edwin  M.  Dorsey,  the 
trustee,  is  hereby  directed  and  required  to  pay  over  to  the  creditors 
of  Henry  M.  Chew  and  Company,  the  amount  appearing  to  be  dae 
to  them,  by  the  within  report  of  the  auditor." 

The  claim  thus  stated  to  be  due  to  the  creditors  of  Henry  M. 
Chew  and  Company,  was  founded  upon  a  judgment  against  Walter 
B.  Brooke  the  mortgagor,  rendered  at  April  Term,  1829,  for  the  use 
of  the  creditors  of  Henry  M.  Chew  and  Company,  which  judgment 
was  superseded  by  the  complainant  and  another,  and  the  money 
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being  paid  by  the  complaiDant,  it  was  endorsed  for  his  use  by  an 
order  filed  on  the  15th  January,  1833. 

Before  this,  to  wit,  on  the  19th  of  April,  1832,  a  suit  had  been 
commenced  on  the  bond  of  the  trustee  against  him,  and  his  alleged 
sureties,  which  was  afterwards  prosecuted  for  the  use  of  the  com- 
plainant, and  which  resulted  in  a  verdict  and  judgment  against  the 
sureties,  (Boteler  and  Belt,)  Dorsey  the  principal  being  dead,  for  the 
amoant  of  the  claim. 

Upon  appeal,  this  jndgment  was  reversed  at  December  Term, 
1836.    See  S  G.  dt  J.  359. 

•The  complainant  then,  on  the  25th  of  August,  1837,  filed  q^  - 
tbe  present  bill,  in  which,  after  setting  forth  the  various  pro-  *'-^^ 
eeedings  in  the  case  of  Lucy  S,  Brooke  vs.  Walter  B.  BrooJce,  and 
other  matters  not  therein  contained,  prayed  the  Chancellor,  either  to 
regard  the  order  of  the  17th  of  April,  1832,  as  a  nullity,  and  to  pass 
another  order  on  the  report  of  the  auditor,  directing  the  payment  of 
the  money  by  the  defendants  to  him,  or  that  the  order  might  be  re- 
viewed and  reversed  or  modified,  so  as  to  give  the  complainant  the 
benefit  of  the  said  judgment  as  against  these  defendants,  the  alleged 
sureties  of  Dorsey. 

The  defendants  in  their  answer,  do  not  admit,  that  they  signed  the 
bond  in  question,  though  they  do  admit,  that  about  its  date,  they  did 
sign  a  bond  as  Dorsey 's  sureties ;  but  not  having  themselves  read,  or 
beard  the  condition  thereof  read,  they  are  unable  to  say,  whether 
they  did  sign  this  particular  bond  or  not. 

They  do  not  admit,  that  Dorsey,  as  trustee,  received  any  money 
applicable  to  the  payment  of  the  claim  of  the  complainant,  nor  that 
Dorsey  in  his  life-time,  was  ever  served  with  an  order  to  pay,  or  that 
any  demand  was  ever  made  on  him  for  the  payment  of  the  money. 
They  admit  tbe  action  at  law  on  the  bond  against  them  and  Dorsey, 
as  alleged  in  the  bill.  That  there  was  a  judgment  against  them  in 
the  Gonnty  Court,  and  that  upon  appeal,  said  judgment  was  re- 
versed/and final  judgment  rendered  in  their  favor,  which  they  rely 
upon  as  a  bar  to  the  present  proceeding.  The  defendants  allege,  that 
the  order  of  the  17th  of  April,  1832,  is  in  force,  and  deny  the  power 
of  the  Chancery  to  review,  or  set  it  aside;  and  they  also  insist,  that 
their  contract,  if  they  did  sign  the  bond,  is  a  merely  legal  contract,, 
and  cannot  be  the  foundation  of  a  bill  in  equity. 

Proof  was  taken  tending  to  establish  the  execution  of  the  bond,, 
and  that  the  original  was  lost  or  mislaid. 

Evidence,  however,  was  offered  on  the  part  of  the  defendant,, 
that  many  official  copies  of  the  bond  are  in  existence,  and  on  file  in 
the  clerk's  office,  and  were  so  before  and  at  the  time  this  bill  was 
lUed,one  such  attested  copy  being  filed  under  the  commission  in  this 
case. 

•It  was  agreed,  that  the  papers  in  the  case  of  Lncy  S.  q^^ 
Brooke \s,  Walter  B,  BrooJce^  might  be  read  at  the  hearing;   ^^^ 


218  BROOKS  V8.  BROOKE  BT  al.— 12  G.  &  J. 

that  the  opinion  of  the  Coart  of  Appeals  in  the  case  before  referred 
to,  in  8  ^.  <£  J.  359,  might  be  read ;  that  Dorsey  died  intestate 
without  property,  and  that  there  had  been  no  administration  upon 
his  estate ;  that  objections  to  the  averments  of  the  bill  and  answer 
be  waived;  that  a  decree  pro  forma  be  signed  dismissing  the  bill; 
and  that  should  the  Court  of  Appeals  reverse  the  decree,  the  case 
should  be  remanded  to  Chancery  for  an  account  of  assets,  and  such 
further  directions  as  the  Court  might  think  proper  to  give. 

Upon  this  agreement,  the  Chancellor,  upon  the  2nd  of  June,  1841, 
dismissed  the  bill  pro  forma  with  costs,  and  the  complainant 
appealed. 

In  support  of  the  decree,  it  will  be  contended :  1.  That  it  is  not 
competent  for  the  Court  of  Chancery,  either  by  original  or  supple- 
mental bill,  or  by  petition,  to  reverse,  alter  or  review,  the  decrees  or 
orders  of  the  County  Courts  as  Courts  of  equity. 

2.  That  if  such  power  can  be  exercised  by  the  Chancellor  in  any 
case,  the  time  which  intervened  between  the  order  sought  to  be  re- 
versed or  altered,  and  the  time  of  filing  the  present  bill,  is  an  in- 
superable objection  to  the  exercise  of  the  power  in  this  case. 

3.  That  in  no  event  could  the  intestates  of  the  appellees  be 
charged  by  a  bill  in  Chancery,  their  contract,  if  they  signed  the 
bond,  being  a  strictly  legal  contract,  for  which  they  are  liable  only  in 
a  Court  of  law. 

4.  That  the  evidence  shews,  that  Dorsey,  the  original  trustee,  never 
did  receive  any  money  applicable  to  the  payment  of  the  complainant's 
claim,  or  at  least  it  does  not  appear,  that  he  did  receive  any  money 
applicable  to  the  payment  of  said  claim. 

DoBSET,  J.,  delivered  the  opinion  of  this  Court.  Much  time  has 
been  spent  in  discussing  the  question,  whether  this  be  a  supplemental 
bill  or  a  bill  in  the  nature  of  a  bill  of  review,  seeking  to  alter  or 
^^^  amend  some  decree  or  order,  *  passed  in  a  cause  heretofore 
^*  •  depending  in  Court.  In  neither  of  these  aspects  can  it  be 
sustained ;  nor  is  it  so  regarded  by  us.  We  deem  it  an  original  bill, 
stating  the  previous  proceedings  of  the  Court,  not  with  a  view  to 
their  alteration  or  amendment,  but  as  a  portion  of  the  facts  oat  of 
which  the  complainant's  equity  arises.  The  case  of  Boteler  and  BeU, 
1  O,  &  J.  143,  has  been  relied  upon  as  a  clear  adjudication  against 
the  rights  now  asserted  by  the  appellant,  and  as  settling  the  doc- 
trine, that  a  Court  of  Chancery  has  no  power  over  the  securities  of 
a  trustee,  their  responsibility  existing  only  at  law.  As  a  general 
rule,  this  doctrine  is  undeniably  true ;  but  like  other  general  rules,  it 
is  obnoxious  to  some  exceptions,  of  which  we  think  the  case  before 
us  is  one.  The  case  referred  to,  in  our  view  of  it,  contains  nothing 
adverse  to  the  appellant's  right  to  recover  in  the  present  form  of 
proceeding;  on  the  contrary,  the  Court  explicitly  declares,  that  it 
means  to  express  no  opinion  upon  that  subject. 
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Where  property  is  sold  under  a  decree  of  a  Court  of  equity,  the 
proceeds  of  sale  are  considered  in  the  custody  of  the  Court ;  and  no 
person,  whether  a  party  in  the  snit  or  otherwise,  can  maintain  a  suit 
at  law  for  the  recovery  of  any  portion  thereof,  until  payment  of  the 
claim  thus  prosecuted  shall  have  been  awarded  by  the  Court,  and 
(according  to  the  case  of  Oyster  and  Annan,  1  0,  dt  J.  450,)  notice 
of  snch  awards  and  a  demand  of  payment,  shall  have  been  made  of 
the  trustee,  or  other  officer  in  whose  hands  the  fund  may  have  re- 
mained, as  the  fiduciary  agent  of  the  Court.  This  Court,  in  the  case 
afBoteler  and  Belt  vs.  State,  use  of  Chew  dt  Co,  8  0.  &  J.  360,  having, 
in  effect,  declared  the  order  in  favor  of  the  creditors  of  Henry  M. 
Chew  &  Co.  a  nullity,  no  order  of  Court  has  been  passed  for  the  pay- 
ment of  the  judgment  owned  by  the  appellant,  in  virtue  of  his  hav- 
ing paid  it  as  one  of  its  superseders.  Nor  can  such  an  order  now  be 
passed — the  delinquent  trustee,  after  wasting  the  fund,  having  died 
intestate,  without  any  administration  or  estate  on  which  an  admin- 
istration could  be  had.  To  place  himself  in  a  condition  to  prosecute 
at  law,  his  claim  against  the  sureties,  on  the  trustees'  •  bond,  q^  ^^ 
is,  to  the  appellant,  wholly  impracticable;  and  if  relief  be  «*^® 
denied  him,  in  the  mode  in  which  he  now  seeks  it,  he  is  remediless, 
indeed,  both  at  law  and  in  ^quity. 

The  search,  proved  to  have  been  made  for  the  original  bond,  is, 
we  think,  sufficient  evidence  of  its  loss  to  warrant  the  interposition 
of  a  Court  of  equity,  as  far  as  that  fact  would  give  it  jurisdiction. 
But,  in  our  opinion,  the  question  of  jurisdiction  does  not  depend 
upon  the  loss  of  the  bond.  If  the  bond  were  in  existence,  the  juris- 
diction is  sustained,  if  sustainable  at  all,  by  the  other  facts  in  the 
canse. 

It  bas  been  insisted,  that  E.  M.  Dorsey,  the  trustee,  having  been 
ordered  to  pay  off  the  prior  incumbrancers,  snch  incumbrancers 
thereby  became  creditors  of  the  fund  in  Dorsey's  hands,  and  were 
bound  to  abide  its  loss  by  Dorsey's  insolvency,  so  far  as  the  residue 
of  the  proceeds  of  sale  and  the  other  claimants  thereof,  were  con- 
cerned. And  consequently,  that  the  order  of  Mundel  to  pay  off  the 
prior  incambrancers  with  the  fund  to  which  the  appellant  and  other 
Bobseqaent  incumbrancers  were  entitled,  is  erroneous.  Without 
Btopping  to  inquire  what  benefits  would  ultimately  result  to  the 
appellees  if  the  positions  thns  urged  in  their  behalf  were  established ; 
uid  whether,  nnder  the  well  settled  principles  of  substitution,  a  Court 
of  Chancery  would  not  subrogate  the  appellant  to  all  the  rights  of  the 
prior  incambrancers,  whose  claims  being  ordered  by  the  Court  to  be 
Nd  by  the  trustee,  for  whom  the  appellees  were  securities,  stand 
exempt  from  one  of  the  strongest  grounds  of  defence,  which  has  been 
^lied  on  in  bar  of  the  relief  sought  by  the  appellant ;  let  us  examine 
whether  the  incumbrancers  were  in  the  predicament  which  has  been 
bribed  to  them.  Had  they  been  parties  to  the  proceedings  before 
the  Conrt,  the  consequences  asserted  by  the  appellees  might  have 
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been  urged  with  much  plausibility.  But  these  incumbraucers  were 
never  before  the  Court,  nor  made  parties  to  its  proceedings,  and 
were  in  no  wise  bound  to  seek  payment  of  their  claims  out  of  the 
proceeds  of  sale  in  the  hands  of  the  trustees,  and  if  not  paid  off, 
might  have  prosecuted  their  liens  upon  the  lands  sold  after  their 
^-  conveyance  to  the  purchaser,  •  notwithstanding  he  had  paid 
•'^•^  the  whole  purchase  money,  and  the  land  had  been  sold  to  him 
by  the  trustee  free  from  all  incumbrances.  To  rescue  the  purchaser 
from  such  glaring  injustice  and  oppression,  the  Court  very  properly,  on 
the  failure  and  inability  of  Dorsej  to  pay  them  out  of  the  funds  in  his 
hands,  ordered  their  payments  by  Mundel,  the  second  trustee. 

It  has  been  stated  by  the  appellees'  solicitor,  that  there  was  no 
breach  of  the  bond  in  the  life-time  of  the  trustee,  he  having  com- 
plied with  every  order  of  the  Court  obligatory  upon  him.  This  state- 
ment, we  conceive,  is  not  warranted  by  the  proofs  and  proceedings 
before  us.  By  the  original  decree,  under  which  the  sale  was  made^ 
the  trustee  was  ordered  to  report  the  sale  and  to  bring  the  proceeds 
of  sale  into  Court ;  the  latter  branch  of  which  order  he  has  wholly 
disobeyed,  and  thus  broken  the  condition  of  his  bond.  For  the  con- 
sequences of  which  breach,  both  he  and  his  securities  are  liable  to 
be  sued  at  law  by  any  person  who  can  shew  himself  damnified  thereby, 
and  clothed  with  the  requisitie  authority  to  sue.  A  forfeiture  of  the 
bond,  attended,  with  similar  consequences,  occurred  when  the  trus- 
tee failed  to  comply  with  the  order  of  the  Court  of  the  26th  of  Octo- 
ber, 1830,  commanding  him  to  pay  off  the  prior  incumbrances,  and  to 
bring  into  Court  the  residue  of  the  purchase  money  in  his  hands.  At 
law,  then,  the  securities  were  not  only  not  absolved  from  their  con- 
tract, but  were  liable  to  be  sued  thereon,  the  moment  the  requisite 
sanction  to  the  claims  should  be  given  by  the  Court  in  which  the 
proceedings  were  pending.  Is  it  then  consistent  with  reason  or 
equity,  that  a  violated  contract,  in  full  force  and  operation  at  law, 
should  be  discharged  by  the  mere  accidental  circumstances  of  the 
trustee's  death,  before  the  final  adjudication  of  the  Court,  upon  the 
claims  before  it  ?  But  it  is  said,  that  the  order  of  the  26th  of  October, 
1830,  to  pay  off  prior  incumbrances,  is  a  rescission  of  that  part  of  the 
original  decree,  requiring  the  proceeds  of  sale  to  be  brought  into 
Court.  This  is  not  the  fact.  The  funds  being  retained  by  the  trustee, 
instead  of  being  brought  into  Court,  no  other  order  could  well  be 
passed,  consistently  with  the  existing  condition  of  things.  The 
order  •  too  of  the  26th  of  October,  was  not  confined  to  the 
*''*^  payment  of  prior  incumbrances,  but  enjoined  the  trustee  to 
bring  into  Court  the  residue  of  the  proceeds  of  sa  e  remaining  in  bis 
hands,  after  the  making  of  such  payment.  Thus,  in  respect  to  sacb 
residue,  reiterating  the  order  in  the  original  decree,  as  to  the  bring- 
ing into  Court  of  the  proceeds  of  sale.  Upon  both  branches  of  this 
latter  order,  was  the  bond  of  the  trustee  forfeited  in  his  lifetime: 
and  the  liability  of  him  and  his  sureties,  to  be  sued  at  law  for  such 
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torfeitare,  fixed  and  undeniable ;  the  commencement  of  suit  being  de- 
layed only  until  the  damnified  party  should  have  been  recognized  as 
such  bj  the  Court ;  and  he  should  have  gone  through  the  form  of 
notice  to  the  trastee  and  demand  of  payment.    If  relief  in  the  mode 
ill  which  he  has  now  sought  it,  be  denied  to  the  appellant,  he  is 
wholly  without  remedy.    And  what  is  it  that  has  placed  him  in  this 
lamcDtable  condition  ?    The  simple  accident,  that  before  payment  of 
his  claim  has  been  ordered,  and  notice  given  and  demand  made,  the 
trastee  has  departed  this  life.    To  place  himself  in  a  condition  to 
assert  his  rights  in  a  legal  forum,  has  by  this  accident,  become 
impracticable.    Can  a  stronger  case  than   that  now  before  us,  for 
the  interposition  of  a  Court  of  equity  upon  one  of  its  well  established 
beads  of  equitable  jurisprudence,  be  well  imagined,  unless  indeed  the 
objection  to  relief  set  up  by  the  appellees,  on  the  ground  of  their  surety- 
ship, can  be  sustained.    The  appalling  consequences  resulting  from 
such  a  defence,  are  such,  that  before  it  would  be  sanctioned  by  any 
Coart,  much  less  a  Court  of  equity,  the  most  imperative  and  unan- 
swerable authorities  must  be  adduced  to  support  it.    To  none  that 
we  regard  as  such,  have  we  been  referred.    It,  in  fact,  establishes 
the  principle,  that  whenever  a  trustee,  having  funds  in  his  hands 
arigiog  from  property  sold  under  a  decree,  dies  before  the  appropri- 
ation of  the  fund  amongst  the  claimants  has  been  ordered  by  Court, 
and  a  demand  of  payment,  accordingly  made  of  the  trustee,  his 
^curities  in  his  bond  are  absolved  from  all  liability  thereon.    In 
support  of  this  starting  proposition,  the  solicitor  of  the  appellee 
asks,  "Will  you  do  any  thing  to  enlarge  the  liabilities  of  ^ 
•securities!"    A  Court  of  equity  will  do  nothing  to  extend  «*'** 
the  liability  of  securities  beyond  the  clear  intent  and  import  of  their 
'  contract.    But  if  to  such  an  extent  they  cannot  at  law  be  held  liable, 
by  reason  of  fraud,  accident  or  mistake,  a  Court  of  equity,  to  prevent 
a  failure  of  justice,  will  interfere,  and  enforce  the  execution  of  their 
contract  according  to  its  obvious  meaning  and  design.    As  author- 
ities for  this,  see  the  cases  of  Crosby  vs.  Jonathan  Niddleton  Colleson 
^  al,  Pre,  Ch.  309  j  Ship  vs.  Busy  and  aZ.,  3  Atk.  93,  and  Berg  vs. 
McUff,  6  John.  C.  C.  302.    The  death  of  E.  M.  Dorsey,  under  the 
circumstances  in  which  it  took  place,  is  such  an  accident  as  would 
entitle  the  appellant  to  relief  in  a  Court  of  equity  in  the  manner  in 
which  he  seeks  it. 

But  suppose,  that  we  are  wrong  in  sustaining,*  under  the  circum- 
stances of  this  case,  the  jurisdiction  of  the  Chancery  Court  on  the 
S^ound  of  accident,  it  ought  to  be  sustained  upon  that  great  prin- 
cipte  in  which  Chancery  jurisdiction  was  originally  assumed — that 
without  it,  there  would  be  a  total  failure  of  justice,  a*  Court  of  law 
^ing  incompetent  to  grant  any  adequate  relief.  This  doctrine  is 
^%  supported  by  the  Supreme  Court  of  Appeals  of  Virginia,  in  the 
^^  of  iSpotswood  vs.  Dandridge  and  otherSj  4  Munfordh  Rep.  289.  A 
tase  in  principle  not  distinguishable  from  that  before  us.    In  Vir- 
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ginia,  if  an  executor  commits  a  devastavit,  suit  upon  his  bond,  agaiost 
his  securities,  cannot  be  maintained,  until  the  devastavit  against  tbe 
executor  be  established  in  a  suit  at  law.  In  the  case  cited,  theexecn- 
tor  died  without  any  personal  representation  after  a  devastavit,  but 
before  its  establishment  by  suit.  Relief  was  granted  against  the 
sureties  on  their  bond  by  a  bill  in  Chancery.  Speaking  in  reference 
to  proving  the  devastavit  otherwise  than  by  a  suit  at  law,  the  Court 
say,  '^  if  this  cannot  be  done  in  one  tribunal,  owing  to  its  particular 
forms  of  proceeding,  it  may  be  done  in  another,  for  it  is  a  funda- 
mental principle,  that  there  is  no  right  without  a  remedy."  This 
case  is  cited  with  approbation  in  the  case  of  Carow^  Ea?r  of  MovoaU 
vs.  MowaWs  AdmW^  2  Edwards^  CK'y  Eep.  67,  where  it  was  decided, 
^^  that  an  administrator  committing  a  devastavit,  *  being  dead, 
•''^'^  before  action  establishing  it  at  law,  a  Court  of  equity  will  take 
cognizance  of  a  suit  against  his  sureties  or  their  representatives,  and 
the  persons  interested  in  any  estate  he  may  have  left,  and  make 
them  liable  for  waste  or  misapplication  of  aasets.  But  this  would 
not  be  done  in  an  ordinary  case,  where  the  administrator  is  in  full 
life  and  within  the  reach  of  a  Court  of  law.  The  same  principle  is 
settled  in  Moore  and  al.  vs.  Armstrong  and  aZ.,  9  Porter^s  Reports,  697, 
where  the  administrator  being  dead  and  insolvent,  a  bill  in  Chancery 
was  filed  against  his  surviving  surety  and  the  executors  of  his  de- 
ceased surety.  The  right  thus  to  proceed  in  Chancery  was  fully 
recognized,  although  no  previous  judgment  was  obtained  at  law 
against  the  administrator;  the  Court,  at  the  same  time,  declaring, 
'^  ihat  no  one  can  proceed  against  the  sureties  in  the  administration 
bond,  at  law,  who  has  not  first  recovered  a  judgment  against  the 
administrator."  That  ^Hhere  is  nothing  in  the  constitution  of  a 
Court  of  equity  which  should  induce  it,  in  an  ordinary  case,  to  depart 
from  the  rules  of  law  in  the  administration  of  justice,  yet,  as  its 
mode  of  procedure  is  materially  different,  more  enlarged  and  liberal, 
it  must  of  necessity  take  jurisdiction  of  cases  which  the  ordinary 
forums  cannot  reach."  And  the  Court  further  add,  that  if  it  were 
not  allowable  to  proceed  against  the  sureties  alone,  'Hhe  plaintifiBs, 
though  they  had  just  ground  of  complaint,  would  be  remediless. 
This  cannot  be,  for  it  is  the  just  boast  of  the  common  law,  that 
every  right  has  its  appropriate  remedy,  if  not  in  the  ordinaiy 
forum,  at  least  in  Chancery,  which  exercises  an  extraordinary  juris- 
diction." 

This  Court  will  sign  a  decree  reversing,  with  costs,  the  pro  forma 
decree  of  the  Chancellor,  and  making  such  provision  for  the  final 
adjudication  of  the  rights  of  the  parties  in  this  cause  as  is  in  ac- 
cordance with  their  agreement  in  the  record. 

Decree  reversed  with  costs,  and  cause  remanded. 


LEE  V8.  BOTELBR  BT  al.— 12  G.  &  J.  223 


•Benjamin   Lee  vs.  Administrators  of  Botelee   and    323 

Belt.— June,  1842. 

Where  there  is  a  senior  and  a  junior  mortgage,  hy  the  same  mortgagor,  of 
the  same  land,  to  different  parties,  and  both  file  a  bill,  and  obtain  a  de- 
cree for  a  sale,  but  the  sale  in  fact  took  place  under  the  proceedings 
upon  the  senior  mortgage,  there  is  no  objection  to  the  junior  mortgagee 
claiming  payment  of  his  debt  out  of  the  surplus,  after  the  discharge  of 
the  elder  mortgage  debt,  (a) 

It  is  in  many  instances  perfectly  consistent  to  pursue  two  different  remedies, 
when  either  may  avail,  taking  care  only  to  obtain  the  fruits  of  one. 

Where  an  audit  is  confirmed  by  a  Court  of  equity,  the  approved  practice  is 
also  to  pass  an  order  to  pay  the  claims  which  were  thereby  allowed ;  but 
the  judgment  of  the  Court  is  effectually  pronounced  on  a  claim  by  con- 
firming the  auditor's  report,  if  no  steps  are  taken  to  revoke  or  overrule 

it- 

Appeal  from  the  Court  of  Chancery.    The  bill  in  this  case  was 
filed  on  the  6th  April,  1835,  by  the  appellant,  and  alleged,  that  in  a 
suit  in  equity  in  Prince  George's  County  Court,  between  Lucy  S. 
Brooke,  complainant,  and  Walter  B.  Brooke,  defendant,  such  pro- 
ceedings were  had  that  on  the  27th  July,  1830,  a  decree  was  passed 
for  the  sale  of  certain  mortgaged  premises ;  that  E.  M.  D.  was  ap- 
pointed trustee  to  make  said  sale }  gave  a  bond  with  A.  H.  B.  and  E. 
W.  B.  as  his  securities,  which  was  approved  and  filed  in  the  said 
cause;  that  E.  M.  D.  made  and  reported  a  sale,  which  was  ratified 
by  the  Court ;  that  anterior  to  the  time  of  the  execution  of  the  said 
mortgage,  sundry  judgments  were  obtained  against  W.  B.  B.,  and 
that  after  the  execution  of  the  said  mortgage,  on  the  15th  June, 
1829,  he  executed  another  mortgage  of  same  lands  to  the  appellant, 
to  secure  a  sum  due  him ;  that  the  proceeds  of  the  mortgaged 
premises  having  been   more  than  sufficient  to  pay  oft'  the  first 
mortgage  debt,  and  judgments  before  the  mortgage,  other  creditors, 
and  among  the  rest  the  appellant,  were  permitted  to  come  in  and  be 
made  parties  to  the  proceedings  in  said  suit;  and  thereupon  orders 
^ere  passed  by  said  Court,  sitting  as  a  Court  of  equity,  whereby  it 
was  referred  to  the  auditor  of  said  Court  to  state  an  account,  who 
made  a  report  and  account,  showing  the  sum  due  the  appellant 

' ;  that  said   E.  M.  D.  was  removed  from  his  •trus-   q^^ 

teeship,  and  A.  M.  was  appointed  in  his  place,  but  previously  .*''*^ 
the  said  E.  M.  D.  had  received  considerable  sums  of  money,  and  the 

mouey  in  his  hands  was  charged  with  the  payment  of  the  claim  of 
your  orator,  as  will  be  seen  by  reference  to  the  report  and  statements 

aforesaid ;  and  a  further  report  having  been  made  by  the  auditor  of 


(a)  Approved  in  Ducker  vs.  Belt,  3  Md.  Oh.  17. 
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the  said  Court,  showing  that  the  money  in  the  hands  of  the  said  B. 
M.  D.,  as  trustee,  was  sufficient  to  pay  (in  addition  to  other  liens  of 
an  elder  date,)  the  claim  of  the  appellant,  the  said  County  Court  did, 
on  the  17th  April,  1834,  ratify  and  confirm  the  said  report;  that  the 
proceedings  of  the  said  cause  in  the  year  1834  were  duly  transmitted 
to  the  High  Court  of  Chancery,  to  which  reference  is  craved;  that 
E.  M.  D.  died  intestate  and  insolvent;  and  that  no  letters  of  ad- 
ministration have  been  granted  on  his  estate;  that  his  successor  in 
the  trust,  A.  M.  is  also  dead ;  that  appellant  could  not  obtain  from 
said  E.  M.  D.,  in  his  life-time,  payment  of  his  said  claim,  and  that 
since  his  death  he  has  demanded  payment  of  his  sureties  A.  H.  B. 
and  E.  W.  B.,  who  refused  to  pay  the  same ;  that  the  said  sureties 
are  answerable  on  their  bond  for  the  same;  that  appellant  could 
have  recovered  on  such  bond,  but  after  diligent  search  made  for  said 
original  bond  it  cannot  be  found,  having  been,  as  it  is  believed, 
fraudulently  taken  out  of  the  office  of  the  clerk  of  P.  G.  County 
Court  and  destroyed,  by  reason  of  which  your  orator  would  be  un- 
able to  produce  the  same,  if  the  execution  thereof  was  denied,  and 
the  same  not  having  been  recorded,  the  appellant  is  unable  to  obtain 
an  authenticated  copy  of  the  same,  upon  which  to  proceed  at  law: 
by  reason  whereof  the  appellant  is  without  remedy,  except  by  the 
interposition  of  this  Court,  in  which  a  person  having  a  claim  upon  a 
bond  which  has  been  lost,  can  obtain  a  relief  in  the  same  manner  as 
he  can  obtain  it  at  law  upon  the  bond,  if  in  existence  and  in  his 
possession.    Prayer  for  general  and  special  relief. 

The  audit  filed  with  the  bill  shewed  an  account  between  the 
mortgaged  estate  of  Walter  B.  Brooke  with  E.  M.  Dorsey,  the  former 
trustee,  and  allowed  the  appellant  on  his  mortgage  dated  15th  June, 
1829,  ¥1,338.26,  out  of  the  proceeds  of  the  sales,  which  amounted  to 
111,500. 

^  •  The  defendants,  the  securities,  A.  H.  B.  and  B.  W.  B.,  who 

9Zo  j^pQ  since  dead,  answered  the  bill,  and  put  the  appellant  to  the 
proof  of  his  case,  and  also  denied  the  jurisdiction  of  the  Court. 
Proof  was  taken  to  establish  the  facts  of  the  bill ;  and  that  the  ap- 
pellant had  filed  a  bill  on  the  equity  side  of  P.  6.  County  Court, 
against  W.  B.  B.,  on  his  mortgage  of  the  13th  June,  1829,  and 
obtained  a  decree  for  a  sale.  The  Chancellor  (Bland,)  dismissed 
the  bill  pro  forma,  and  by  consent  of  parties.  The  complainant 
below  appealed. 

The  appeal  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
8EY,  and  Chambers,  JJ. 

Fratt,  and  A.  C,  Magrudet^  for  the  appellant,  cited  Boteler  vs. 
State,  5  0.  &  J,  520 ;  Boteler  and  Brooke  vs.  John  Brooke,  7  O.  eft  J. 
143. 

J.  Johnson  and  1\  F.  Bowie,  for  the  appellees. 
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Chahbebs,  J.  delivered  the  opinion  of  the  Court.  The  claim 
upon  which  this  suit  is  founded,  like  that  in  the  preceding  case, 
against  the  same  appellees  by  John  Brookes,  was  originally  due 
from  Walter  B.  Brooke,  and  was  filed  in  the  case  of  Lucy  S.  Brooke 
against  him. 

With  the  exception  of  a  very  few  and  unimportant  particulars,  it 
is  snhject  to  the  same  considerations,  and  must  be  decided  by  the 
same  principles. 

Besides  the  defences  common  to  the  two  cases,  the  appellees  have 
in  tbis  case  urged — 

1st.  That  the  appellant  has  resorted  to  a  different  mode  of  pro- 
ceeding, and 

2Ddk.  That  no  order  for  the  payment  of  the  claim  was  overpassed 
in  the  cause  of  Lucy  S.  Brooke  vs.  W,  B.  Brooke. 

The  appellant's  claim  arises  on  a  mortgage  executed  to  him  by  W. 
6.  Brooke,  junior  in  date  to  the  mortgage  to  Lucy  S.  Brooke,  and 
for  the  same  land.  Pending  the  proceeding,  and,  as  it  would  seem, 
before  the  decree  in  the  case  of  Lucy  S.  Brooke,  the  appellant  filed 
abill  to  July  Term  of  Prince  George's  County  Court  against  W.  B. 
Brooke,  to  sell  the  mortgaged  property,  and  obtained  a  decree  at  the 
same  term,  it  is  said — for  amongst  other  evidences  on  this  record,  of 
a  want  of  proper  and  usual  attention  to  the  preparation  and  arrange- 
ment of  the  proceedings,  it  is  quite  a  curious  as  it  certainly  is  a 
novel  fact,  that  the  decree  is  neither  signed  by  one  of  the  Judges  of 
the  •Court,  nor  has  it  any  date  upon  its  face  by  which  to  de-  .j»*^ 
termine  when  it  passed.  o^W 

The  decree  in  the  suit  by  Lucy  S.  Brooke,  on  the  elder  mortgage, 
was  obtained  on  the  27th  July,  in  the  same  year,  appointing  a  dif- 
ferent trustee,  who  doubtless  proceeded  promptly  to  execute  it,  as 
the  sale  by  him  was  actually  made  on  the  9th  September,  following. 
It  is,  then,  perfectly  manifest,  that  the  appellant  did  not  derive 
any  benefit  from  the  proceeding  instituted  by  him,  and  it  would  be 
as  mncb  at  variance  with  the  plain  demands  of  justice  and  equity, 
as  it  is  against  the  principles  of  the  law,  and  the  decisions  of  this 
OoQft,  to  make  the  fruitless  attempt  to  obtain  relief  by  one  process, 
abar  to  (he  pursuit  of  another.  It  is  in  many  instances  perfectly 
consistent  to  pursue  two  different  remedies,  when  either  may  avail, 
taking  care  only  to  obtain  the  fruits  of  one — much  more  allowable  is 
it  to  resort  to  a  second  remedy,  when,  by  a  circumstance  not  arising 
out  of  any  act  or  omission  of  the  party  prosecuting,  the  first  remedy 
attempted  becomes  unavailing.  Nor  do  we  think  the  second  objec- 
tion noticed  well  founded. 

It  certainly  would  have  been  more  in  conformity  to  the  approved 
practice,  to  have  accompanied  the  order  of  confirmation  with  an 
order  to  pay  the  claims  which  were  thereby  allowed. 

It  may  be,  that  the  peculiar  circumstances  of  the  case  created 
Bome  difficulty  in  respect  to  the  proper  person  by  whom  the  payment 
15  12  a.  &  J. 
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should  be  made.  The  decree  required  the  trustee  to  sell  for  cash, 
and  bring  the  proceeds  into  Court. 

Another  decree  or  order  had  dismissed  the  first  trustee  and  ap- 
pointed a  second— each  of  the  trustees  bad  acknowledged  the  receipt 
of  a  part  of  the  proceeds  of  sale — various  orders  had  been  passed 
directing  the  application  of  the  funds  in  the  hands  of  the  trustees, 
and  so  much  difficulty  and  confusion  was  produced  by  the  failure  of 
the  first  trustee  to  account  for  the  proceeds  of  sale,  as  his  duty  re- 
quired, that  it  is  now  made  a  grave  question  in  the  argument  of  this 
cause,  whether  the  funds  received  by  the  first  trustee  were  applicable 
to  the  •  payment  of  appellant's  claim.  That  question  has  been 
o^H  disposed  of  in  the  opinions  expressed  in  the  previous  case, 
and  it  is  now  therefore  made  to  appear,  that  the  order  would  have 
been  rightfully  made  upon  E.  M.  Dorsey,  the  first  trustee.  But  we 
cannot  agree,  that  the  failure  so  to  make  it,  affected  the  validity  of 
the  claim. 

The  judgment  of  the  Chancery  Court  is  effectually  pronounced  on 
a  claim  by  confirming  the  auditor's  report,  and  if  no  steps  are  taken 
to  revoke  or  overrule  such  judgment,  it  is  as  conclusive  as  if  it  had 
been  accompanied  with  an  order  on  the  trustee  to  pay  the  amount. 
After  such  adjudication  upon  the  rights  of  the  party,  an  order  to 
pay,  would  at  any  time  be  passed  as  a  matter  of  course. 

The  Court,  for  the  reasons  assigned  in  the  previous  case,  do  not 
regard  the  other  grounds  of  objection  sufficient  to  defeat  the  appel- 
lant's right  to  recover,  and  will  therefore  sign  a  decree  which  shall, 
pursuant  to  the  agreement  in  this  cause,  remand  the  case  to  the 
Chancery  Court,  that  an  account  may  be  taken  of  the  assets  of  the 
original  defendants,  and  such  other  proceedings  be  had  as  may  be 
necessary  to  give  to  the  appellant  the  relief  to  which  he  is  entitled. 

Decree  reversed  with  costs^  and  cause  remanded* 


Randall  Hall  and  others  vs.  The  State— Benjamin  T.  Pin- 

DLE,  Informer. — June,  1842. 

Where  a  Justice  of  the  Peace,  professiDg  to  act  under  the  authority  of  an 
Act  of  Assembly,  adjudges  a  fine  to  be  due,  the  party  sentenced  may 
remove  the  sentence  to  the  County  Court  by  writ  of  certiorari^  and  the 
certiorari  being  there  quashed,  and  the  cause  remanded,  the  same  party 
may  by  writ  of  error  bring  the  record  from  the  County  Ck)urt  to  the 
Appellate  Court,  where,  if  the  justice  have  no  jurisdiction,  the  jadg- 
ment  of  the  County  Court  will  be  reversed,  and  the  proceedings 
quashed,  (a) 

(a)  Approved  in  Bandle  vs.  Sutton,  48  Md.  67;  Rayner  vs.  State,  52  Md. 
877.    See  JR.  R.  Co.  vs.  Condon,  8  G.  &  J.  285,  fwte. 
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Wkit  op  Ebbob  to  Anno  Arundel  County  Court.  On  the  17th  Feb- 
ruary, 1842,  the  plaintiffs  in  error  filed  their  •  petition  ad-  qq^ 
dressed  to  the  Judges  of  Anne  Arundel  County  Court,  stating  «*«*^ 
that  on  the  15th  day  of  February,  1842,  W.  G.,  Esquire,  one  of  the 
justices  of  the  State  of  Maryland,  in  and  for  A.  A.  County,  adjudged 
and  ordered  that  they  pay  the  sum  of  fifty  dollars  per  week,  commenc- 
iug  from  the  first  day  of  January,  1837,  up  to  the  said  15th  day  of  Febru- 
ary, for  haring  come  into  this  State,  contrary  to  the  Act  of  Assembly, 
passed  at  December  Session,  1831,  chap.  323,  a  copy  of  which  order 
and  judgment  they  herewith  submit  as  a  part  of  their  petition,  by 
which  they  aver,  that  they  have  suffered  wrong,  for  that  the  said 
justice  had  no  jurisdiction  in  the  premises,  and  the  said  judgment  is 
in  other  respects  erroneous,  as  they  are  advised.  They,  therefore, 
pray  yonr  honors  to  grant  to  them  the  writ  of  certiorarij  to  be  issued 
by  the  Clerk  of  Anne  Arundel  County  Court,  and  directed  to  the 
said  W.  G.,  Esquire,  ordering  and  commanding  him  to  certify  and 
return  his  judgment,  and  all  other  proceedings  in  the  premises, 
touching  your  petitioners,  to  this  honorable  Court,  to  be  heard, 
adjudged  and  determined  by  this  honorable  Court,  as  to  law  and 
justice  shall  appertain.        Cornelius  MoLean, 

Thos.  S.  Alexander,  for  Petitioners. 
To  this  petition  was  appended  an  affidavit  by  one  of  the  attorneys 
of  its  truth. 
The  judgment  referred  to  was  as  follows: 

BtaU  vs.  Randall  Hall,  Kvtsey  Lane,  Henry  Lane,  Richard  Lane, 
Mary  Lane,  February  15,  1842.  It  is  on  this  15th  day  of  Febru- 
ary, 1842,  adjudged  and  ordered,  that  Randall  Hall,  Kissey  Lane, 
Henry  Lane,  Kichard  Lane,  Mary  Lane,  pay  the  sum  of  fifty  dollars 
per  week,  commencing  from  the  1st  of  January,  1837,  up  to  this  time, 
for  having  come  into  the  State  contrary  to  the  Act  of  Assembly, 
passed  at  December  Session,  1831,  chap.  323.  Witness  my  hand  and 
aeal,  this  16th  day  of  February,  1842.  W.  Glover,    [Seal.] 

The  Honorable  Nicholas  Brewer,  A.  J.,  of  A.  A.  County  Court, 
ordered  the  certiorari  as  prayed.  It  was  issued  on  the  17th  Febru- 
ary, 1842,  directed  to  W.  G.,  Esq.,  J.  P.,  and  commanded  him  to 
send  under  his  hand  and  seal,  the  record  of  •  the  proceedings  ^^ 
aforesaid,  in  the  plea  aforesaid,  with  all  things  touching  the  «*«*^ 
same,  &c.,  unto  the  County  Court,  &c.,  to  be  held  on  the  3d  Monday 
of  April  next,  at,  &c.,  when  both  parties  appeared  in  the  County 
Court— and  the  justice  aforesaid,  made  his  return  to  the  Court  with 
the  writ  aforesaid,  as  follows : 

State  of  Maryland — Benjamin  T.  Pindle,  Informer  agst.  Randall 
^all,  Kissey  Lane,  Henry  Lane,  Richard  Lane  and  Mary  Lane.  Feb- 
^ary  15,  1842.  This  case  having  been  heard  and  considered,  it  is 
this  day  adjudged  and  ordered,  that  Kandall  Hall,  K.  L.,  H.  L.,  B, 
L.  and  M.  L.,  who  have  been  proved  before  me  to  be  free  negroes 
immigrating  to  this  State  from  the  State  of  Virginia,  in  the  year 
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1836,  and  remaining  in  it  contrary  to  the  provisions  of  the  Act,  en- 
titled, an  Act  relating  to  free  negi'oes,  porssed  at  December  Session, 
1831,  chap.  323,  each  pay  to  the  sheriff  of  Anne  Arundel,  the  sum  of 
fifty  dollars  per  week,  for  each  and  every  week,  commencing  from  the 
1st  day  of  January,  1837,  and  ending  the  10th  day  of  February,  1842, 
and  each  and  every  of  said  negroes  refusing  or  neglecting  to  pay  said 
fine,  to  be  sold  by  the  said  sheriffat  public  sale,  for  such  time  as  may 
be  necessary  to  pay  said  fine,  he  first  giving  ten  days  notice  of  such 
sale.  The  said  sheriff,  after  deducting  prison  charges,  and  a  com- 
mission often  per  centum,  to  pay  over  one-half  of  the  net  proceeds 
to  the  informer,  and  the  balance  to  the  County  Commissioners  for 
the  use  of  the  county.  Wm.  Glovbk. 

To  this  was  appended  the  certificate  of  said  justice,  under  his  hand 
and  seal — *'that  by  virtue  of  the  annexed  writ,  to  me  delivered, 
hereby  certify  the  record  and  proceedings  in  the  suit  in  the  said  writ 
mentioned,  unto  Anne  Arundel  County  Court,  together  with  all 
things  touching  the  same,  as  fully  and  wholly  as  the  same  is  now 
depending  before  me."    Given,  &c. 

Thereupon,  the  State  prayed  that  the  said  writ  of  certiorari  be 
quashed,  and  a  procedendo  awarded  to  the  said  justice,  because — 
^^  1st.  The  County'  Court  has  no  jurisdiction  to  order  the  writ 

•'•''•   of  ^  certiorari,  to  bring  the  proceedings  oi  the  justice  before 
them  in  the  present  case  for  revision. 

2nd.  Because  conceding  the  power  of  the  Court  to  issue  the  writ, 
still  as  the  justice  had  jurisdiction  to  pass  the  ndgment  which  he 
has  returned,  this  Court  cannot  interfere  with  such  judgment,  and 
should  award  a  procedendo. 

The  County  Court  [DoRSBY,  C.  J.,  and  Bbeweb,  A.  J.,]  quashed 
the  writ  of  certiorari^  and  remanded  the  cause  to  the  justice  for 
further  proceedings,  upon  which  the  writ  of  error  was  sued  out  from 
the  Court  of  Chancery. 

The  Act  of  1831,  chap.  323,  sec.  1,  under  which  the  judgment  in 
this  case  was  rendered,  declared,  ^'  that  after  the  [>a8sage  of  this 
Act,  no  free  negro  or  mulatto  shall  immigrate  or  settle  in  this  State; 
and  no  free  negro  or  free  mulatto,  belonging  to  any  other  State,  dis- 
trict or  territory  shall  come  into  this  State,  and  therein  remain  for 
the  space  often  consecutive  days,  whether  such  free  negro  or  mulatto 
intends  settling  in  this  State  or  not,  under  the  penalty  of  fifty  dol- 
lars for  each  and  every  week,  such  person  coming  into,  shall  there- 
after remain  in  this  State ;  the  one-half  to  the  informer,  and  the 
other  half  to  the  sheriff,  for  the  use  of  the  count}',  to  be  recovered  on 
complaint  and  conviction  before  a  justice  of  the  peace  of  the  county 
in  which  he  shall  be  arrested;  and  any  free  negro  or  mulatto  refus- 
ing or  neglecting  to  pay  said  fine  or  fines,  shall  be  committed  to  the 
jail  of  the  county,  and  shall  be  sold  by  the  sheriffat  public  auction, 
ior  such  time  as  may  be  necessary  to  cover  the  aforesaid  penalty/' 
&c.     See  Act  of  1839,  ch.  38,  post^  335. 
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The  writ  of  error  was  argaed  before  Buchanan,  C.  J.,  Stephen, 
Aboheb,  Chambers,  and  Spenoe,  J  J. 

At  this  term,  the  defendants  in  error  moved  to  dismiss  the  writ. 

Murray^  in  support  of  the  motion,  maintained — that  error  would  not 
lie  in  this  case  upon  the  principles  of  the  common  law,  out  of  which 
the  Court  could  iiot  look.  The  whole  original  jurisdiction  of  this  State, 
in  cnminal  matters,  is  vested  in  •  the  magistrates  and  County  qqq 
Courts.  These  have  a  jurisdiction  by  statute,  and  all  the  •'•'•' 
Coarts  of  cnminal  jurisdiction  are  on  a  level,  except  where  appeals 
are  given  by  Act  of  Assembly.  There  is  no  case  of  a  writ  of  error 
from  the  County  Courts,  directed  to  the  magistrates'  Courts,  yet  the 
County  Courts  have  the  powers  of  the  Court  of  King's  Bench,  Latrohe^ 
107,  except  where  restrained  by  statute  directly,  or  by  judicial  con- 
struction. The  authority  given  to  the  justice  to  try  this  case  is  an  ex- 
clusive power,  and  independent  of  the  County  Court.  No  appeal  is 
given.  Hartley  qui  tarn,  vs.  Hooker^  Gowper,  523.  Where  a  new  offence 
is  created,  and  directed  not  to  be  tried  according  to  the  course  of  the 
common  law,  writ  of  error  will  not  lie.  2  Coke^  288  b.  Error  lies 
to  pronounce  upon  the  error  of  a  Court  of  record — error  of  judgment 
only.  But  the  justice  is  not  a  Court  of  record.  A  certiorari  will  not 
lie  where  error  will.  1  Salk,  03, 144.  A  writ  of  error  lies  to  an  infe- 
rior Court,  which  proceeds  according  to  the  course  of  the  common 
law.  Writs  of  error  lie  only  to  Courts  of  common  law.  2  Co,  a,  260, 
Then,  are  the  proceedings  in  this  case  according  to  the  course  of  the 
common  law  ?  It  is  a  summary  proceeding  ^  no  pleadings ;  no  trial 
by  jnry ;  not  according  to  the  course  of  that  law.  Error  will  not  lie 
then.  Has  the  cause  been  amended  by  the  action  of  the  County 
Court  ?  The  certiorari  was  error.  Again,  error  will  not  lie  where 
proceedings  in  any  of  their  stages  are  not  according  to  the  course  of 
the  common  law.  Alelven  vs.  Bridge,  3  Mass.  305 ;  Buhlman  vs.  Com- 
inonwealth  of  Penn,  5  Binny^  24. 

A  certiorari  is  not  in  the  nature  of  a  writ  of  error,  and  there  has 
been  one  review  already  of  this  cause  in  a  Court  of  superior  jurisdic- 
tion. Will  this  Court  in  effect  sanction  a  double  appeal  ?  The  case 
of  W.  &  S.  Railroad  Co.  vs.  Condon,  8  0.  iSb  J.  443,  shows  the  duty 
of  the  County  Court  where  no  appeal  is  given  in  cases  of  condemna- 
tion, and  so  here. 

Alexand^,  against  the  motion  to  dismiss — The  certiorari  issued 
properly.  May  error  then  act  on  that  writ,  and  the  judgment  upon  it. 
Does  the  further  remedy  *  exist  ?  Certiorari  is  a  common  law  qq^ 
vrit,  and  proceeds  from  a  common  law  Court.  Our  object  is  to  •'•'* 
review  the  judgment  of  such  a  Court,  and  no  more.  4  Inst.  21 ;  6 
Qmyn  I>ig.  441;  10  Viner,  22 ;  3  Black.  35,  411 ;  FiUh.  N.  B.  21. 

tn  1  Let.  149,  CornhiWs  Case.  The  judgment  of  an  inferior  Court 
^^8  removed  hy  certiorari  to  the  King's  Bench,  and  then  by  error  to 
<ihe  House  of  Lords.    2  JSalk.  504. 
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In  New  York,  a  more  extensive  jarisdiction  is  exercised.  Clnson 
vs.  Shotwell,  12  John.  31,  43,  60,  66 ;  Melvin  vs.  Bridge^  3  jfa««.  305; 
Ruhlman  vs.  Commonwealth  of  Penn.  5  ^tnny,  24.  This  case  merely 
shows,  that  appeal  is  not  the  remedy.    %  O.  db  J.  443. 

There  is  no  case,  civil  or  criminal,  in  which  the  record  disclosed 
error  in  matter  of  law,  in  which  this  Court  has  refased  to  exercise 
the  reviewing  power. 

1.  An  appeal  will  lie  on  a  motion  in  arrest  of  judgment — or  writ 
of  error  will  lie,  and  it  is  not  so  in  England.  CharloUe  Hall  School 
vs.  Oreenwell,  4:  0.  dh  J.  407 ;  Noland  vs.  Ringgold,  S  H.  d^  J.  216. 

2.  An  appeal  will  lie  from  a  judgment  on  an  award. 

3.  Upon  a  case  stated  an  appeal  will  lie,  and  it  is  not  necessary  to 
reserve  the  right  of  appeal. 

4.  Various  cases,  not  according  to  the  course  of  the  common  law. 
Motions  to  quash  executions.  Appeals  allowed  in  various  cases  dis- 
tinguishable from  the  English  rule.  The  counsel  here  referred  to — 
Nesbit  vs.  Dallam,  7  0.  dk  J.  494 ;  Harden  and  Carson  vs.  Moores,  7 
H.  i&  J.  4:'y  Charlotte  Hall  School  vs.  Oreenwell,  4  (?.  cfc  J.  408 ;  Waters 
vs.  Buvall,  6  O.  dJ.  76 ;  Turner  vs.  Walker,  3  G.  &  J.  377  ;  Wall  vs. 
Wall,  2  H.  d!  0.  SI;  Johnson  vs.  Medtart,  4  H,  &  J.  24:]  Michael  vs. 
Schrceder,  4  H.  dt  J,  227;  Queen  vs.  Neale,  3  H.  db  J.  158.  Error 
ai)parent  on  the  face  of  the  record  will  be  reviewed.  Queen  vs.  State, 
5  H.  db  J.  232. 

Error  lies  ex  debito  justitiw.    There  many  offences  over  which  some 
of  our  judicial  institutions  have  exclusive  jurisdiction,  and  the  citi- 
zen would  be  without  redress  for  excess  of  jurisdiction,  usurpation — 
if  the  principles  of  this  motion  were  to  prevail. 
^^  •J.  Johnson,  in  reply:    This  Court  has  no  jurisdiction  over 

•'•'^  the  County  Courts,  sitting  in  review  over  the  proceedings  of 
magistrates.  In  such  cases  no  appeal  is  given  by  the  Act  creating 
this  offence.  The  case  in  3  Mass,  305,  is  like  the  one  at  bar,  and  in 
Williamson  vs.  Carnan,  1  G.  dt  J.  196,  the  extent  of  this  authority  is 
stated.  Ruhlman  vs.  Commonwealth,  5  Binny,  24 ;  Isaac  vs.  Clurke^ 
9  G.  (&  J.  107,  are  conclusive  of  this  motion. 

The  Court  having  overruled  the  motion  to  dismiss  the  writ  of 
error,  the  cause  was  further  argued. 

Alexander,  for  the  plaintiff  in  error:  We  are  concerned  here  with 
the  judgment,  the  conviction  pronounced  by  the  justice.  It  took 
place  under  the  1st  section  of  the  Act  of  1831.  By  the  Act  of  1839, 
chap.  38,  an  additional  supplement  to  the  Act  of  1831,  ^<  no  free 
negro  or  mulatto  belonging  to  or  residing  in  any  other  State,  shall 
come  into  this  State,  whether  such  free  negro  or  mulatto  intends 
settling  in  this  State  or  not,  under  the  penalty  of  twenty  dollars  for 
the  first  offence,"  and  no  free  negro  or  mulatto  shall  come  into  this 
State  a  second  time  where  he  or  she  has  been  arrested  under  the 
provisions  of  this  Act,  under  the  penalty  of  five  hundred  dollars — 
one-half,  &c.,  to  be  recovered  on  complaint  and  conviction  before  the 
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County  Court  of  the  county,  or  dnriug  the  recess  of  the  Orphans^ 
Coart  of  said  county  in  which  he  or  she  shall  be  arrested^-on  refusal 
to  pay  the  offender,  to  be  committed  and  sold,  "  to  serve  in  the 
character  and  capacity  of  a  slave,"  &c. 

If  the  whole,  or  any  part  of  the  Act  of  1831,  is  inconsistent  with 
the  Act  of  1839,  it  is  repealed.  Under  the  first  Act,  no  negro  can 
come  into  Maryland  and  there  remain  ten  days — under  the  latter, 
the  coming  in  is  the  offence ;  the  first  relates  to  States,  districts  or 
territories — the  latter  only  to  States  from  whence,  &c.  The  one  im- 
poses a  penalty  of  $50;  the  other  of  only  120.  The  first  gives 
jurisdiction  to  a  single  justice;  the  latter  to  the  County  Courts  and 
Orphans'  Court.  The  Act  of  1831  imposes  a  fine  only  on  the  first 
offence.  That  of  1839  creates  •a  second  offence.  In  the  qq^ 
one  case,  the  offender  is  to  be  sold  for  a  fine ;  in  the  other  "  as  •'•'^ 
a  slave  for  life ; "  and  lastly,  the  penalty  when  received  is  differently 
distributed. 

Then  this  was  no  offence  at  common  law.  It  was  first  made  an 
offence  by  the  Act  of  1806,  chap.  56.  9  Law.  Lib,  32;  1  Eng,  Crown 
0flw«,429;  MiUer^s  Case^l  SirW.Bl<ick,^!yl]  Rex  \%.  Edicard  Caton, 
4  Burr.  20,  26. 

Where  a  subsequent  statute  revises  the  whole  subject-matter  of  a 
former  one,  and  is  intended  as  a  substitute  for  it,  it  is  a  repeal. 
Leach  Cro,  Cases,  253 :   U.  8.  vs.  Passmore,  4  Dallas,  372. 

A  second  penalty,  enacted  for  the  same  offence,  is  a  repeal  of  the 
first;  there  is  no  right  of  election  in  the  public  to  proceed  for 
either,  Nichols  vs.  Squire,  5  Pick.  168;  Commonwealth  vs.  Cooly,  10 
Pick.  39. 

There  can  be  no  judgment  for  a  penalty  except  under  a  law  in 
force  at  the  time  of  the  judgment.  Commonwealth  vs.  Marshall,  11 
Pick  350. 

The  Act  of  1839  is  a  repeal  of  the  Act  of  1831.  They  are  incon- 
sistent  with  each  other,  which  disposes  of  this  proceeding. 

a  Pinhney,  for  the  defendant  in  error,  referred  to  the  Acts  of  1806, 
ch.56;  1831,  ch.  323;  1839,  ch.  38,  and  maintaine<l  that  the  Act  of 
1839  was  merely  a  supplement  to  the  Act  of  1831,  and  not  designed 
npon  established  rules  of  construction  to  interfere  with  it.  The  first 
i^tated  to  cases  coming  in  and  remaining,  and  imposed  a  higher 
penalty  than  upon  those  who  merely  came  in,  and  did  not  remain  ten 
%8,  bat  remained  long  enough  to  incur  the  penalty  of  the  lesser 
amount  under  the  Act  of  1839.  He  cited  Bwarris  on  Stat.  631 ;  1 
Salk.  263. 

Murray,  on  same  side:  The  writ  of  certiorari  improperly  issued. 
The  magistrate,  with  reference  to  this  offence,  is  not  an  inferior 
^oart,  and  hence  not  amenable  to  that  writ.  Neither  is  his  a  Court 
of  common  law,  nor  of  record,  and  there  is  no  record  to  certify  to  the 
County  Court.     Fitz.  N.  B.;  2  Co.  Lit.  260,  a  ;  Evans^  Practice,  384. 
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QQ»y  *  Cases  in  which  the  writ  of  certiorari  has  been  granted  in 
^*  '  Maryland  will  be  found  in  1  jff.  <fe  McH.  186 ;  3  H.  dc  McH. 
122,  348.    It  was  refused.    Ibid,  352. 

It  is  said  in  Kiliy^s  Report  on  the  Statutes,  278,  "  If  on  certiorari  it 
be  returned  that  the  prisoner  is  condemned  by  judgment,  he  shall  be 
remanded.    2  Hen.  5,  st  1,  ch.  2. 

There  was  no  notice  of  intent  to  sue  out  certiorari.  Commonwealth 
vs.  Downing,  6  Ma^s,  72 ;  1  Burr.  1840 ;  Hartly  vs.  Hooker,  Coicper, 
523. 

There  is  a  right  vested  in  the  informer  under  the  Act  of  1831,  and 
the  Legislature  cannot  repeal  it.    2  Lev.  221)  3  Black.  160. 

McLean^  in  reply :  The  Act  of  1830  was  a  merciful  modification  of 
the  Act  of  1831.  It  assumed  that  a  single  penalty  of  twenty  dollars 
might  keep  this  class  of  persons  out  of  the  State;  a  penalty  which 
they  could  pay,  and  be  not  subject  to  sale  as  slaves.  Both  cannot 
be  in  force,  occupying  common  ground,  and  imposing  penalties  for 
the  same  Act.     Cro.  Jac.  644 ;  Leach  Cro.  Causes,  252,  253. 

The  judgment  was  passed  in  1842.  It  was  for  a  money  penalty,  a 
debt  accruing  weekly  from  1837,  until  the  rendition  of  the  judgment. 
By  the  Act  of  February,  1777,  chap.  6,  it  is  declared,  that  no  "prose- 
cution or  suit  shall  be  commenced  for  any  fine,  penalty  or  forfeitni-e, 
unless  within  one  year  from  the  time  of  the  offence  committed." 
The  judgment  upon  its  face  is  barred  by  that  Act.  This  Court  can- 
not deal  with  it  or  modify  it.  The  facts  of  the  cause  are  not  here, 
and  this  Court  has  no  jurisdiction  to  examine  them.  It  cannot  de- 
cide from  what  period,  if  any,  within  the  year,  the  penalty  should 
commence.  The  parties  were  in  Maryland  when  the  Act  of  1839 
went  into  operation,  and  there  is  no  case  under  that  Act. 

The  writ  of  certiorari  is  essential  to  the  liberty  of  the  citizen ;  it 
is  especially  so  in  those  cases  of  summary  jurisdiction  before  magis- 
trates with  power  to  fine,  imprison  and  sell,  and  no  remedy  by  appeal 
secured.  It  goes  to  Courts  of  record  with  cause ;  and  to  Courts  pot 
of  record  as  a  matter  of  course,  to  correct  their  errors  in  matters  of 
law,  and  indeed  is  never  withheld.  *The  statute  2  Ben.o, 
""^  does  not  apply  to  this  State.  As  to  the  nature  of  the  writ,  he 
cited  2  Comyn  Certio.  A.  No.  1,  187;  1  Lord  Ray.  580;  1  Salk.  544. 

By  the  Court — 

Judgment  of  Anne  Arundel  County  Court  reversed,  and  judgment 
of  the  justice  of  the  peace  quashed  for  want  of  jurisdiction. 


William  House  vs.  Samuel  Wiles. — June,  1842. 

The  record  of  a  decree  of  a  Court  of  equity  for  the  sale  of  land,  in  which 
infants  are  concerned,  upon  the  allegation  that  it  was  not  susceptible  of 
division  between  them  and  the  other  parties  interested  therein,  is  ad- 
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missible  as  evidence  in  another  action,  as  a  link  in  a  chain  of  title  in 
behalf  of  a  purchaser  under  the  decree,  although  no  testimony  was 
taken  in  the  cause  in  which  it  was  pronounced,  nor  other  proof  than 
the  answers  of  the  infants  by  guardian  admitting  the  facts  of  the  bill. 

(a) 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
ejectment  brought  by  the  lessee  of  William  House  against  Samuel 
Wiles,  tenant  in  possession,  on  the  19th  February,  1833,  to  recover  a 
tract  of  land.  The  defendant  pleaded  not  guilty,  and  took  defence 
on  warrant. 

At  the  trial  of  the  cause  the  plaintiff  offered  evidence  of  his  title, 
which  included,  among  other  documents,  the  record  of  certain  pro- 
ceedings on  the  equity  side  of  Frederick  County  Court,  to  sell  the 
real  estate  of  a  certain  Daniel  House,  on  the  ground  that  it  would, 
not  admit  of  division  among  all  the  parties  entitled,  without  injury 
and  loss  to  all  concerned ;  but  that  it  would  be  for  the  interest  of  all 
said  tenants  in  common,  to  have  the  said  real  estate  sold  by  a  trustee 
appointed  for  that  purpose,  and  the  money,  the  proceeds,  distributed 
under  the  direction  of  this  Court  as  a  Court  of  equity.  Pra^-er 
accordingly.  The  bill  alleged  that  several  of  the  defendants  were 
infants,  who  answered  the  bill  by  a  guardian  appointed  for  that  pur- 
pose, under  a  commission  from  Frederick  County  Court,  and  admitted 
all  the  facts  charged.  The  adult  defendants  •  consented  to  a  qqq 
decree  on  the  7th  June,  1832,  without  a  commission  being  •'•'«' 
issued  to  take  testimony;  the  County  Court  decreed  a  sale  of  the 
land,  and  it  was  sold  to  the  lessor  of  the  plaintiffs  and  the  sale  duly 
ratified. 

To  the  admissibility  of  which  said  decree,  and  the  i)roceedings  on 
which  the  same  is  founded,  to  shew  title  in  the  plaintiff,  the  defend- 
ant by  his  counsel  objected,  on  the  ground  that  there  were  infants 
who  were  parties  defendants  in  said  bill,  and  no  proof  or  evidence, 
other  than  the  mere  answers  of  said  infants,  was  taken  or  offered  in 
said  case  to  support  the  allegations  in  the  said  bill  of  complaint,  or 
to  prove  that  a  sale  of  the  land  mentioned  in  said  proceedings  would 
have  been  for  the  benefit  and  advantage  both  ot*  the  said  infants  and 
the  other  persons  concerned,  without  which  being  made  to  appear  to 
the  Court  by  testimony,  other  than  the  admission  in  the  said  answers 
of  said  infants,  the  said  equity  Court  possessed  no  power  or  jurisdic- 
diction  to  pass  said  decree ;  which  said  objection  the  Court  [Bucha- 
nan, 0.  J.  and  Buchanan,  A.  J.,]  sustained,  and  refused  to  let  the 
said  decree  and  proceedings  go  to  the  jury  as  evidence  of  title  on  the 


(a)  Cited  in  Davis  vs.  Helbig,  27  Md.  466;  Doionin  vs.  Sprecher,  35  Md.  479. 
^t  Kent  vs.  TaneyhUl^  6  G.  &  J.  1.  The  judgment  of  a  Court  of  competent 
jurisdiction,  coming  incidentally  in  question  in  another  Court,  is  conclu- 
sive.   Raborg  vs.  Hammond,  2  H.  &  G.  88,  note. 


^ 
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part  of  the  plaintiff,  on  the  grounds  on  which  the  same  was  objected 
to  by  the  defendant's  counsel ;  to  which  refusal  and  opinion  of  the 
Gonrt,  the  plaintiff  by  his  counsel  excepted. 

And  the  verdict  and  judgment  being  against  him,  he  prosecuted 
the  present  appeal. 

The  cause  was  argued  before  Stephen,  Dobsey,  Chambers,  and 
Spencb,  J  J. 

1\  (7.  Worthington  and  Palmer^  for  the  appellants.  This  decree, 
which  relates  to  the  same  land  as  that  claimed,  and  passed  in  acaose 
over  which  the  County  Court  had  jurisdiction,  is  proper  evidence. 
It  is  collateral  evidence,  offered  in  a  different  cause  from  the  one  in 
which  it  was  passed,  and  cannot  be  impeached  here.  The  fact  that 
no  evidence  was  offered  to  affect  the  infants,  does  not  affect  the 
decree  so  long  as  it  remains  unreversed.  Error  in  the  decree  can 
only  be  shown  by  appeal  or  by  bill  of  review.  Harris  vs.  Harris^  5 
^  -  ^  ^  O.  dt  J.  Ill ;  Comegys  vs.  State^  use  of  Dykes^  10  O.  dt  J.  175 ; 
34:11  1^  Peters,  328, 240. 

The  error  here  complained  of  arises  from  defect  of  proof,  but  want 
of  proof  does  not  aff'ect  jurisdiction  ;  it  may  affect  the  judgment  in 
the  case,  but  not  the  power  of  the  Court  to  decide  the  case  made 
either  way.  Defect  in  proof  is  matter  to  be  considered  upon  appeal. 
Besides,  the  infants  after  arrival  at  age  might  review  this  decree. 
Such  is  their  right :  but  if  they  acquiesce  in  it,  no  other  party  can 
object,  nor  can  they,  so  long  as  the  decree  remains. 

W,  Schley,  for  the  appellee,  admitted — ^that  if  jurisdiction  existed, 
errors  in  the  decree  could  not  be  reviewed  collaterally.  The  objec- 
tion is  want  of  jurisdiction  to  transfer  title.  The  question  arises  in 
an  action  of  ejectment  where  the  plaintiff  must  show  title,  which 
this  record  does  not  establish.  This  arises  from  the  fact  that  some 
of  the  defendants  were  infants,  and  the  case  does  not  destroy  their 
title.  1785,  chap.  72.  sec.  12,  gives  the  power,  and  sales  should  be  in 
pursuance  of  that  Act.  The  plaintiff  first  proved  title  in  the  chil- 
dren, and  he  must  proceed  to  show  it  out  of  them.  Chancer}'  has 
no  original  independent  power  to  sell  the  real  estate  of  infants. 

The  Court  of  equity  is  bound  to  examine  the  circumstances,  and 
see  that  it  has  jurisdiction. 

The  case  in  10  0.  it-  J.  175,  is  independent  of  our  legislation,  and  is 
not  as  contended,  an  express  decision  on  the  point  at  bar.  It  was 
the  case  of  a  non-resident  infant  defendant,  and  publication  there 
was  equivalent  to  proof.    It  gave  jurisdiction  as  proof  would  give  it. 

By  the  Court — 

Judgment  reversed,  and  procedendo  awarded. 
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•  Hemby  Eepp,  Senior,  and  others  v».  Henry  Repp,  Junior,    341 

and  others. — June,  1842. 

A  father,  seized  of  land,  conveyed  it  in  fee  to  one  of  his  sons,  hut  retained 
possession,  and  ahout  a  year  after  agreed  with  him  in  writing,  under 
the  seal  of  hoth  parties,  that  the  father  should  retain,  use  and  cultivate 
the  land  at  a  nominal  rent  during  his  life,  and  if  his  widow  survived 
him,  she  should  retain  part  of  the  dwelling  house,  with  a  garden,  for  her 
life.  The  son  agreed  on  his  part,  to  execute  bonds  to  his  brothers  and  sis- 
ters  for  the  payment  of  four-fifths  of  the  value  of  the  land,  to  become 
due  after  the  decease  of  his  father,  being  the  balance  of  the  whole  pur- 
chase money.  The  son  executed  the  bonds  to  his  four  brothers  and  sis- 
ters, and  the  father  continued  in  possession  from'  1834  to  1888,  the  time 
of  filing  the  bill,  meanwhile  the  son  became  an  insolvent  debtor,  and 
conveyed  the  land  to  trustees  for  the  benefit  of  his  creditors  under  the 
insolvent  laws,  among  whom  were  various  judgment  creditors.  The 
agreement  between  the  father  and  son  was  neither  acknowledged  nor 
recorded,  and  pending  a  bill  filed  by  the  father,  brothers  and  sisters,  to 
prevent  a  sale  of  the  land  until  their  bonds  were  paid,  the  father  died. 
Held,  that  a  lien  existed  for  the  payment  of  the  bonds  out  of  the  pro- 
ceeds of  the  land,  as  against  the  son,  his  trustees  and  judgment  and 
general  creditors,  (a) 

Appeal  from  the  equity  side  of  Frederick  County  Court.  The 
bill  ill  this  cause  was  filed  on  the  26th  September,  1838,  by  Henry 
Bepp,  Senior,  Jacob  Repp,  Susanna  Long,  Henry  Smeltzer,  and 
others,  and  alleged,  that  on  and  prior  to  16th  May,  1823,  Henry 
Bepp,  Senior,  was  seized  and  possessed  of  certain  parcels  of  land,  &c. ; 
that  being  desirous  to  make  such  an  arrangement  for  )the  benefit  of 
his  several  children,  as  would  secure  to  them  after  his  decease  the 
value  of  his  said  estate  in  equal  shares,  the  said  Henry  Repp,  Senior, 
the  father,  and  Henry  Repp,  Junior,  the  son,  as  a  means  and  mode  of 
effecting  the  said  arrangement,  agreed,  that  the  former  should  sell 
and  convey  to  the  latter,  the  said  real  estate  hereinbefore  described, 
at  the  price  of  860  per  acre,  to  be  paid  for  after  the  decease  of  the 
said  Henry  Repp,  Senior,  in  instalments,  except  as  to  one-fifth  part 
thereof,  which  was  to  be  retained  by  the  said  Henry  Repp,  Junior, 
as  his  own  share ;  and  that  the  said  Henry  Repp,  Senior,  notwith- 
fttanding  this  said  sale  and  conveyance,  should  be  permitted  to  occupy 
and  caltivate  the  said  farm,  with  restrictions  only  as  to  the  right  ta 
cot  green  timber ;  •  except  for  fencing,  repairs  and  fuel ;  and  ^^ 
that  after  the  decease  of  the  said  Henry  Repp,  Senior,  the   ^^^ 


(a)  Approved  in  Carson  vs.  Phelpa,  40  Md.  99;  Dyson  vs.  Simmons^  48  Md. 
217;  Hartsock  vs.  Rusael,  52  Md.  625;  Dixo7i  vs.  Dixon,  1  Md.  Ch.  221;  Spald- 
wgvs.  Brent  3  Md.  Ch.  417;  Ringgold  vs.  Bryan,  Ibid,  496.  As  to  the  en- 
forcement of  equitable  mortgages  against  the  contracting  party  and  his- 
creditors,  see  Alexander  vs.  Ghiselin,  5  Gill,  1S8. 
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said  Henry  Bepp,  Junior,  should  enter  upon  the  said  land,  and  hold 
the  same  subject  to  the  payment  of  the  purchase  money,  except  as 
to  one  fifth -part  as  aforesaid;  that  in  pursuance  of  such  agreement, 
and  in  part  performance  thereof,  the  said  H.  B.  Sr.,  on  the  16th  May, 
1823,  did  convey  to  the  said  H.  B.  Jr.,  the  said  first  mentioned  three 
pieces  or  parcels  of  land,  containing,  &c.,  for  the  consideration  of 
$9,120,  and  that  afterwards,  to  wit,  on  the  26th  May,  1823,  the  said 
H.  B.  Sr.,  in  further  pursuance  of  said  agreement,  and  in  part  per- 
formance of  the  same,  did  convey  to  the  said  H.  B.  Jr.,  his  heirs  and 
assigns,  the  other  piece  or  parcel  of  land,  containing,  &c. ;  that  at 
the  time  of  the  execution  of  said  deeds  the  said  agreement  rested  in 
parol,  although  the  provisions  and  stipulations  thereof  were  fully  and 
distinctly  understood,  and  that  the  said  two  conveyances  were  made 
and  delivered  by  the  said  H.  B.  Senior,  in  pursuance  and  in  part  exe- 
cution of  the  said  agreement,  and  not  otherwise ;  that  afterwards, 
the  said  H.  B.  Junior,  complained  that  the  price  at  which  he  was  to 
pay  for  the  said  lands  was  unreasonably  high,  and  that  he  was  not 
content  and  willing  to  keep  and  hold  the  said  lands  at  the  said  price, 
and  that  the  said  H.  B.,  Senior  and  Junior  called  upon  one  David 
Bowlus,  an  intelligent  surveyor,  and  the  person  by  whom  the  said 
conveyances  had  been  prepared,  and  upon  consultation  with  him, 
and  in  consideration  of  a  contingent  provision  to  be  made  for  the 
wife  of  the  said  H.  B.  Senior,  with  whom  he  had  intermarried  since 
the  execution  and  delivery  of  the  said  conveyances,  the  amount  of 
purchase  money  was  reduced  to  $10,000,  and  it  was  then  agreed  as 
before,  that  of  the  sum  of  $10,000,  the  said  H.  B.  Junior  should  re- 
tain the  sum  of  $2,000,  part  thereof  as  his  own  share  of  the  purchase 
money  so  rendered,  and  that  he  should  pay  as  the  residue  of  the 
purchase  money,  to  the  said  other  children  severally,  the  sum  of  $2,000 
«ach,  in  his  six  equal  annual  instalments,  the  first  of  which  instal- 
ments was  to  be  paid  at  one  year  after  the  decease  of  the  said  H.  B. 
Senior,  and  it  was  also  at  the  same  time  agreed  as  before,  that 
•  he,  the  said  H.  B.  Senior,  during  his  natural  life,  should  hare 
^^^  the  right  to  cultivate  said  farms  in  every  respect  tis  he  might 
think  proper,  with  restrictions  only  as  aforesaid  as  to  the  right  to 
cut  green  timber;  that  it  was  further  also^agreed,  that  in  case  Chris- 
tina Bepp,  the  wife  of  H.  B.  Senior,  should  survive  him,  she  shoold 
also,  during  her  natural  life,  be  permitted  to  occupy  unmolested  and 
undisturbed,  the  south-east  lower  room  in  the  mansion  house  on 
said  property,  with  a  sufficient  portion  of  the  garden  for  her  reason- 
able convenience ;  that  the  said  Christina  has  since  departed  this 
life,  leaving  her  husband  ;  that  the  said  David  Bowlus  was  requested 
by  both  parties  to  prepare  all  the  necessary  legal  instruments  for 
carrying  said  agreement  into  full  effect,  so  as  to  secure  to  each  child 
his  or  her  equal  part,  according  to  said  agreement ;  that  a  series  of 
bonds,  dated  3d  May,  1824,  were  accordingly  prepared  and  executed 
by  H.  B.  Junior,  one  set  to  Jacob  Bepp,  one  to  Susanna  Long,  one  to 
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Henry  Smeltzer,  and  another  series  to  Daniel  Eepp.  The  bill  further 
st>ated,  that  the  said  D.  B.,  at  the  same  time,  also  prepared  a  certain 
agreement  in  writing,  which  was  executed  by  the  said  E.  Senior  and 
Jonior,  and  left  in  the  hands  of  the  said  D.  B.  for  safe-keeping,  and 
in  whose  possession  the  same  now  remains,  a  copy  whereof  is  here- 
with shown  as  a  part  of  this  bill ;  that  since  the  execution  of  the 
aforesaid  deeds,  the  said  Henry  Bepp,  Senior,  has  continued  in  the 
086  and  occupation  of  said  lands,  and  is  now  in  the  use  and  occupa- 
tion of  the  same. 

The  bill  then  further  charged,  that  on  the  3d  March,  1838,  the  said 
fl.  R.  Junior  executed  and  delivered  to  Suratt  D.  Warfield  and 
Jacob  Fox,  a  certain  deed  of  trust  for  the  benefit  of  his  creditors, 
which  includes  the  real  estate  aforesaid ;  that  the  said  trustees  have 
offered  said  property  for  sale,  and  allege  and  pretend  that  they  have 
good  right  and  authority  to  sell  the  same,  and  invest  the  purchaser 
with  an  absolute  title  in  fee  simple,  disburthened  of  the  particular 
estate  of  Henry  Repp,  Senior,  and  free  of  any  lien  or  claim  of  the 
eomplainants  for  the  unpaid  purchase  money ;  that  the  said  trustees 
had  fall  notice  of  the  agreement  under  which  the  conveyances  were 
made  by  H-.  R.  Senior  to  H.  R.  Junior. 

•The  bill  then  claimed  that  the  bonds  were  a  lien  on  the  q^ - 
land,  and  that  H.  R.  Senior  was  entitled  to  the  use  and  occu-  •''*'* 
pation  of  the  land,  and  that  the  written  agreement  in  the  hands  of 
D.  B.  is  apt  and  sufficient  to  create  a  trust  and  cx)nfidence  arising 
from  the  execution  of  the  deeds,  and  that  the  same  will  be  enforced 
as  well  against  his  trustees,  as  the  said  H.  R.  Junior,  and  prayed 
that  a  trust  might  be  declared,  established  and  enforced,  and  that 
H.  B.  Senior  might  be  quieted  in  his  possession,  and  their  liens  estab- 
lished.   Prayer  for  subpoena  and  general  relief. 

With  the  bill  was  exhibited — 

1.  Indenture  of  16th  May,  1823,  from  Henry  Repp,  Senior,  to 
Henry  Repp,  Junior,  consideration  99,130,  for  a  part  of  the  land  in 
the  bill  described. 

2.  Indenture  of  26th  May,  1823,  from  and  to  same,  consideration 
16,000,  for  another  portion  of  the  land. 

3.  The  agreement  between  the  father  and  son,  as  follows : 
Agreement  made  this  3d  May,  1824,  between  Henry  Repp,  Junior, 

of,  &c.,  of  the  one  part,  and  Henry  Repp,  Senior,  of,  &c.,  of  the 
other  part.  Witnesseth,  that  whereas  the  said  Henry  Repp,  Senior, 
execated  deeds  of  conveyance  to  the  said  Henry  Repp,  Junior, 
which  are  now  duly  recorded  amongst  the  land  records  of  Frederick 
County,  for  the  quantity  of  224  acres  of  land,  more  or  less ;  and 
whereas,  the  said  Henry  Repp,  Junior,  executed  sundry  bonds  to 
his  brothers  and  sisters,  bearing  equal  date  with  these  presents  for 
the  payment  of  the  said  land,  the  amount  of  $8,000,  agreeably  to 
the  request  of  the  said  Henry  Repp,  Senior,  all  of  which  bonds  be- 
comes due  after  the  decease  of  the  said  Henry  Repp,  Senior,  said 
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bonds  being  the  balance  of  the  whole  purchase  money ;  and  where- 
as, the  said  Henry  Bepp,  Junior,  hath  this  day  rented  anto  the  said 
Henry  Eepp,  Seqior,  the  aforesaid  lands  upon  which  the  said  Henry 
Kepp  now  resides,  situate,  lying  and  being  in  the  county  aforesaid, 
containing  about  224  acres  of  land,  for  and  during  the  life-time  of 
him  the  said  Henry  Bepp,  at  and  for  the  sum  of  five  dollars,  current 
money,  per  year,  during  the  time  aforesaid,  which  said  sum  of  money 
he  the  said  Henry  Bepp  agrees  to  pay  unto  the  said  Henry  Bepp, 
Junior,  at  the  expiration  •  of  each  and  every  year  the  amount 
•***^  of  five  dollars  as  aforesaid ;  the  said  Henry  Bepp,  Senior,  may 
during  his  life  cultivate  the  said  farm  or  farms,  lands  aforesaid,  in 
every  respect  as  he  may  think  proper,  during  his  life  as  aforesaid, 
under  this  express  proviso  and  restriction,  however,  that  he  the  said 
Henry  Bepp,  Senior,  shall  not  be  allowed  to  cut  or  destroy  any  green 
timber  on  the  said  land,  more  than  is  necessary  in  repairing  the 
fencing  on  the  laud,  or  other  improvements  which  may  be  made 
thereon,  and  his  fire-wood ;  and  it  is  further  agreed,  that  in  conse- 
quence of  the  said  Henry  Bepp,  Senior,  having  sold  the  aforesaid 
land  to  the  said  Henry  Bepp,  Junior,  at  a  moderate  price,  he  the 
said  Henry  Bepp,  Junior,  doth  hereby  agree,  that  if  in  case  Chris- 
tiana Bepp,  wife  of  the  said  Henry  Bepp,  Senior,  should  survive 
him  the  said  Henry  Bepp,  Senior,  that  she  the  said  Christiana  shall 
and  may  during  her  life,  undisturbed  and  unmolested,  occupy  the 
south-east  lower  room,  in  the  mansion  house  in  which  the  said  Henry 
Bepp,  Senior,  now  resides,  situated  on  the  within  mentioned  land, 
together  also  with  a  sufficient  spot  of  ground  in  the  garden  as  may 
be  deemed  necessary  for  her  to  have  as  garden.  In  due  performance 
of  this  agreement,  the  parties  hereunto  bind  themselves,  each  to  the 
other,  their  heirs,  executors  or  administrators,  in  the  i>enal  sum  of 
five  thousand  dollars,  current  money. 

•In  testimony  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  hereinbefore  written.  Possession 
is  given  from  this  date,  3d  May,  1824.        Henry  Bepp,    [Seal. 

Henby  Bepp,    [Seal. 

Signed,  sealed  and  delivered  in  the  presence  of  us, 
John  Dill,  David  Bowlus. 

I  do  hereby  certify,  that  the  above  and  foregoing  is  a  true  copy 
left  in  my  possession  for  safe-keeping.  David  Bowlus. 

February  26th,  1834. 

4.  Deed  of  trust  of  3d  March,  1838,  from  H.  B.,  Junior,  to  Snratt 
D.  Warfield  and  Jacob  Fox,  reciting  that  H.  B.,  Jr.,  was  an  appli- 

cant  for  the  benefit  of  the  insolvent  laws,  and  that  the 
o4:0  •  grantees  had  been  appointed  his  trustees,  conveyed  all  his 
property  for  the  benefit  of  his  creditors  generally. 

5.  Various  bonds  of  H.  B.,  Junior,  for  the  payment  of  money  of 
the  3d  May,  1824,  to  his  brothers  and  sisters,  were  also  filed  with  the 
bill. 
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The  answer  of  Henry  Repp,  Junior,  admitted  the  seizin  of  his 
Mhev,  and   the  execution  of  the  two  deeds  of  the  16th  and  26th 
May,  1823,  but  denies  at  the  time  he  purchased  said  lands  or  prior 
thereto,  there  was  any  agreement  between  him  and  his  father,  that 
the  said  defendant  should  pay  for  the  said  lands  after  the  decease 
of  H.  B.,  Senior,  by  instalments,  &c.,  and  also  denies  that  there  was 
aDj  agreement  prior  to  or  on  the  16th  May,  1823,  that  H.  R.,  Senior, 
shoald  be  permitted  to  occupy  and  cultivate  said  lands,  or  that  after 
bis  father's  decease,  should  the  same  subject  to  the  payment  of  the 
instalments;  and  also  denied  that  H.  R.,  Senior,  in  pursuance  of 
any  such  agreement  did  convey  to  the  said  defendant  the  said  lands 
iu  part  performance;  that  if  there  ever  was  as  stated  in  said  bill  the 
agreement  therein  set  forth,  as  above  denied,  resting  in  parol,  there 
was  never  any  part  performance  thereof.    The  answer  then  relied 
upon  the  Statute  of  Frauds,  and  alleged  that  at  the  time  he  con- 
tracted for  the  said  lands  the  purchase  money  was  to  be  paid  to  H. 
B.,  Senior,  and  to  no  other  person  ;  that  defendant  bought  the  said 
lands  as  he  would  of  any  other  person,  and  considered  himself  as  a 
debtor  to  H.  R.,  Senior,  and  no  other  person,  and  that  no  direction 
was  at  that  time  given  to  pay  the  purchase  money  to  his  other  chil- 
dren.   The  defendant  further  alleged,  that  the  agreement  between 
him  and  H.  R.,  Senior,  other  than  the  contract  of  purchase,  as  con- 
tained in  the  deeds,  is  the  agreement  of  3d  May,  1824,  a  true  copy 
of  which  is  filed  with  the  bill.    The  answer  then  denied  that  instruc- 
tions were  given  by  H.  R.,  Senior  and  Junior,  to  D.  B.,  to  draw  an 
instrament  different  from  the  one  thus  exhibited,  and  that  if  any 
other  exists,  it  is  not  in  writing  and  is  void  in  the  absence  of  fraud 
or  mistake.    The  answer  admitted  the  execution  of  the  bonds  and 
thense,  possession  and  enjoyment  of  the  land  by  H.  R.,  Senior,  and 
objected  that  the  agreement  •  of  3d  May,  1824,  was  not  acknow- 
ledged  nor  recorded,  and  therefore  inoperative  to  pass  a  free-   •**  • 
hold;  and  then  admitted  the  deed  to  Warfield  and  Fox,  and  their 
attempt  to  sell  the  land,  but  denied  that  the  bonds  were  a  lien  on 
the  land  in  the  hands  of  his  said  trustees  or  those  purchasing  from 
them.    The  answer  also  denied  that  there  was  any  agreement  be- 
tween him  and  his  father  or  brothers  and  sisters,  that  the  said  bonds 
shonld  be  iens,  but  that  he  held  a  free  and  unincumbered  estate  in 
the  laAd ;  that  he  was  forced  to  apply  for  relief  under  the  insolvent 
laws,  and  there  are  many  judgments  against  him  now  unpaid.    The 
defendant  also  answered  that  it  was  true  the  bonds  were  given  in 
consideration  of  the  whole  purchase  money,  which  remains  to  be 
paid. 

The  answer  of  Warfield  and  Fox,  the  trustees,  &c.,  took  sub- 
Btantially  the  same  grounds  of  defence  as  that  of  their  co-defendant. 

The  general  replication  was  filed,  and  a  commission  issued  to  take 
proof. 
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Under  the  commissioD,  the  draftsman  of  the  ag^reement  was  ex- 
amined, who  prored  that  he  drew  the  deed  of  16th  May,  1823,  hat 
it  was  not  executed  in  his  presence;  that  when  the  parties,  the 
father  and  son  came  before  him  to  execute  the  agreement  of  3rd 
May,  1824,  they  had  not  agreed  upon  the  amount  of  the  purchase 
money,  but  ultimately,  in  consideration  of  H.  R.  Junior,  contending 
that  the  land  did  not  hold  out  as  stated  in  the  two  deeds  of  1823, 
and  in  consideration  of  the  provision  for  Mrs.  G.  Repp^the  price  was 
reduced  from  a  sum  not  recollected,  to  $10,000,  and  that  no  part  of 
the  consideration  had  been  paid  at  that  time.  The  same  witness 
proved  the  bonds,  and  the  object  of  giving  them,  viz :  to  secure  four- 
fifths  of  the  purchase  money ;  and  that  the  agreement  and  bonds 
contained  and  carry  out  the  views  and  purposes  of  the  parties,  and 
that  he  had  no  knowledge  of  any  other  agreement.  There  was  some 
other  proof  not  deemed  material,  as  the  facts  are  admitted  in  the 
answers.  Proof  of  various  judgments  against  H.  R.,  Junior,  ren- 
dered in  1836, 1837  and  1838,  was  also  filed,  with  the  record  of  his 
application  for  relief  under  the  insolvent  law. 

•  The  case  was  submitted  for  final  decree,  waiving  all  matters 
•'^^  of  form  and  want  of  parties,  agreeing  that  the  land  had  been 
sold  for  $10,710,  and  that  the  bond-holders  should  have  the  same 
remedy  and  rights  against  the  proceeds  as  the  land  itself,  and  the 
County  Court,  [A.  Shbivek,  A.  J.,]  by  consent,  dismissed  the  bill 
pro  forma  on  the  22nd  July,  1841,  when  the  complainants  appealed 
to  this  Court. 

The  cause  was  argued  before  Buohanan,  C.  J.,  Stephen,  Aboheb, 
Dorset,  Chambers,  and  Spence,  JJ. 

Palmery  for  the  appellant — After  adverting  to  the  fa<3ts,  main- 
tained, that  a  deed  to  take  efl'ect  in  futuroj  was  not  a  deed  of  bar- 
gain and  sale,  but  a  covenant  to  stand  seized  until  the  future  day 
comes.  The  agreement  of  1824,  under  hand  and  seal,  worked  that 
result  upon  the  deeds  of  1823,  as  respects  Repp,  Junior,  and  those 
claiming  under  him,  and  also  left  the  merits  open  on  this  argument. 

As  a  general  rule,  the  vendor  has  a  lien  for  purchase  money. 
What  are  the  exceptions  to  that  rule  ?  Upon  what  are  they  founded  f 
Are  the  children  of  Repp,  Senior,  entitled  to  that  lien  ?  The  bonds 
were  not  given  to  the  vendor,  but  to  those  children!  The- father 
intended  the  children  should  have  the  laud.  This  is  the  same  here 
as  a  conveyance  to  them.  The  vendee  must  pay  the  purchase  money 
before  he  gets  clear  of  the  lien.  The  lien  exists  in  equity,  and  there 
the  land  is  the  vendor's  until  paid  for.  It  is  against  conscience  to 
take  and  not  to  pay.  The  vendee  is  a  trustee  for  the  vendor  until 
payment.  This  is  so  in  part  or  in  the  whole.  If  the  property  is  sold 
by  the  vendee  and  not  paid  for,  the  purchaser  may  be  affected  by 
this  lien  for  the  sum  due  the  vendor.  Payment  to  the  vendee,  by  ft 
purchaser  after  notice  of  such  lieu,  would  not  discharge  the  vendor's 
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right.  2  8to.  Eq.  462,  464.  Liens  generally  arise  from  constructive 
trosts — as  contracts  to  convey.  Trusts  raised  by  implication  of  law 
are  not  within  the  Statute  of  Frauds.  If  the  vendor  agrees  to  trust 
the  personal  credit  of  the  buyer,  this  is  an  exception,  and  a  waiver 
of  the  lien.  lb,  470.  The  burthen  of  proof  of  displacing  a  lien  is 
•  on  the  purchaser.  If  doubtful  the  lien  attaches.  lb.  471. 
Taking  a  security  is  only  a  presumption  of  waiver  under  cir-  •**" 
camstances,  that  is,  a  security  independent  of  the  purchaser,  yet 
this  only  shifts  the  burthen  of  proof.    1  Simon  and  Stuart,  434. 

Then  a  purchaser  with  notice  is  affected  before  purchase  money 
paid.  2  Sto.  Eq.  483.  By  the  agreement  of  May,  1834,  the  purchase 
money  was  to  be  paid  to  the  brothers  and  sisters,  and  at  the  father's 
death.  The  money  belonged  to  the  children.  There  was  a  privity 
of  contract  in  equity.  It  was  a  family  arrangement.  In  equity  it 
is  the  father's  land,  hence  his  children,  owners  of  the  purchase  money, 
have  the  same  equity.  Such  is  the  reason  and  common  sense  of  the 
thing,  and  there  is  no  reason  why  the  lien  does  not  exist. 

It  is  supposed  the  children  are  third  parties  and  not  entitled  to 
the  lien.  The  case  of  7  Wheatonj  46,  presented  that  question,  but  it 
was  not  decided.  The  case  of  ^  Aik.  272,  and  2  P.  Wim.  291,  are  at 
the  hase  of  the  opinion,  that  a  lien  will  not  pass  to  third  persons, 
but  they  are  overruled.  It  has  been  extended  to  legatees  and 
assignees.  In  4  H.  &  J.  522,  it  was  awarded  to  a  third  party.  So 
where  a  security  pays  the  debt,  the  law  assigns  the  lien  as  an  inci- 
dent of  the  debt^  The  lien  may  be  transferred  by  contract.  The 
cases  relied  on  against  the  right  are  overruled  by  15  Ves.  345 ;  9  Ves. 
209;  4  Ru»s.  423;  8  Simons,  189.  In  favor  of  the  assignees  of  the 
father,  the  children,  and  to  show  the  lien  passes  to  them,  the  coun- 
sel cited— 2  Burr.  969 ;  2  Gallison^  155 ;  4  Pick.  131 ;  5  Cow.  202 ; 
IJohn.  581 ;  3  John.  Cases,  322;  11  John.  598;  7  0.  &  J.  120;  2  Am. 
Bq.  IHg.  515 :  4  LittelU  289 ;  5  Munroe,  287 ;  Yorger,  84 ;  4  Dana, 
1834;  3  Simon,  499. 

Judge  Story,  in  his  Commentaries  on  Equity,  2  vol  483,  sec.  1233,  is 
in  error  in  citing  3  Sim.  499,  as  showing  that  third  persons,  to  whom 
a  part  of  the  purchase  money  is  to  be  paid,  stand  in  no  privity  to 
establish  a  lien ;  that  case  decides  a  contrary  doctrine,  at  least,  does 
not  decide  the  question  of  lien  against  the  assignee. 

Again,  if  the  children  here  have  a  lien  at  all,  they  are  in  ^ 
•before  the  trustee  and  judgment  creditors.  The  Act  of  ^^^ 
1805,  eh.  110,  sec.  5,  only  relates  to  the  insolvent's  funds  and  the 
mode  of  their  distribution,  and  provision  is  made  for  judgments, 
liens  and  incumbrances ;  it  does  not  disturb  the  general  law,  and 
i^^nees  under  deeds  of  trust  take  the  thing  conveyed,  subject  to 
all  the  equities  which  exist  at  the  date  of  their  deeds.  2  Sto.  Eq. 
481;  2  Svg.  on  V.  82,  74;  6  Ves.  n,  a,  95,  collects  all  the  cases  on  this 
bead.  34  Law  Lib.  327 ;  12  Ves.  346 ;  2  Ves.  i&  Bea.  309 ;  2  Ed. 
&p.  505 ;  1  S^g.  513. 

16  12  G.  &  J. 
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Is  a  judgment  against  Bepp,  Junior,  before  his  application  nnder 
the  insolvent  law,  a  preferred  lien  to  our  claim.  A  judgment  is  a 
general  lien,  contracts  are  specific  liens.  A  judgment  binds  what 
the  defendant  had.  It  gives  no  interest.  It  is  but  an  authority  to 
sell,  a  bare  authority  to  convert  the  property,  so  that  it  ought  not 
to  prevail  over  a  specific  right.  2  H.  &  J.  64;  1  P.  Wms.  278;  1 
Faige^  125. 

The  possession  of  Bepp,  Senior,  is  sufficient  to  put  all  parties  upon 
enquiry.  It  was  notice  at  the  time  of  the  judgments  rendered  to 
the  trustee.  A  secret  equity  cannot  be  set  up  against  a  judgment. 
But  this  is  not  a  latent  equity  so  long  as  the  father  remained  in  open 
use  and  occupation,  which  is  notice.  10  O.  &  J.  324;  16  VeB.  220;  1 
Sto.  JEq.  388. 

There  is  a  trust  of  some  kind  for  the  benefit  of  the  children,  the 
bond-hol.ders.  The  deed  is  not  in  fact  what  it  purports  in  fact  to  be. 
It  is  contradicted  by  the  fact  which  shows  a  family  settlement,  that 
ought  to  be  enforced  upon  the  death  of  the  father,  and  denies  that  all 
the  estate  should  be  given  to  Bepp,  Junior.  The  agreement  of  the 
3d  May.  The  bonds  and  possession  of  the  father  demonstrate  the 
transaction,  and  let  in  the  parol  proof  to  explain  doubtful  parts, 
not  to  create  the  trust,  but  merely  to  mark  its  character.  Thus 
the  case  is  not  within  the  Statute  of  Frauds.  Willis  on  Trusij  20, 
21.  Any  form  of  writing  admitting  the  existence  of  a  trust,  lets  in 
parol  proof  to  show  its  character  and  nature.  The  recitals  of  the 
agreement  of  3rd  May  bring  this  cause  within  ^hat  principle.  4 
Bro.  a  R.  472;  1  Wash.  Va.  14,  17;  4  Evss.  423;  7  O.  ct-  J.  163; 
1  John,  a  E.  128. 

•The  answer  is  overruled  by  slight  circumstances.    Chreslii/ 
3^*    JEvid.  4;  9  Fm.  584;  1  PaigCj  209;  1  Edw.  Rep.  442. 

Brengle  and  T.  C.  Worthingion^  for  the  appellees :  1.  The  hen  of 
the  vendor  for  the  purchase  money  of  land,  after  a  conveyance  doly 
acknowledged  and  recorded,  will  not  prevail  against  the  jadgment 
creditors  of  the  vendee,  claiming  under  the  deed  of  trust  of  sach 
vendee,  under  the  Act  of  1805,  ch.  110,  and  its  supplements;  soch 
judgments  being  rendered  prior  to  the  application  of  said  debtor  for 
the  benefit  of  the  said  insolvent  laws,  for  debts  contracted  subse- 
quent to  said  conveyance,  and  without  notice  of  the  said  lien.  2  Fes* 
iSb  B.  149 ;  2  Serg.  Ven.  83,  75 ;  2  Ves.  &  Be.  83 ;  12  Yes.  192. 

2.  The  lien  of  the  vendor  was  extinguished  or  waived  by  the  agree- 
ment, marked  Exhibit  G,  and  the  bonds  for  the.  purchase  money 
executed  to  third  persons  by  direction  of  vendor.    1  Baige^  20. 

3.  The  lien  of  the  vendor  is  confined  to  him,  and  his  persoDftl 
representatives,  after  his  death,  and  is  not  assignable ;  but  if  assign- 
able, the  assignment  must  be  in  writing,  and  cannot  be  established 
by  parol  in  favor  of  the  assignee.    1  Bland^  519, 522 ;  Ambler,  724. 

4.  If  the  bonds  are  tantamount  to  an  assignment  of  the  purchase 
money,  they  contain  no  guarantee  on  the  part  of  the  assignor,  for 
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the  payment  thereof;  and  the  assignee  having  no  recourse  against 
the  assignor,  cannot  assert  through  him,  the  lien  of  the  vendor  for 
the  purchase  money. 

The  obligees  are  assignees  of  the  debt  and  not  of  the  lien.  The 
vendor  directed  the  purchase  money  to  be  paid  to  them.  The  debt 
existed  eleven  months  before  the  execution  of  the  bonds.  Then  they 
are  only  an  assignment  of  so  much  of  the  purchase  money.  1  Paigcj 
501;  2  Sto.  Eq.  428,  No.  2;  4  fl.  <fc  J.  522;  2  H.  &  J.  89,  87;  2  E.  i& 
J.  508;  6  jBT.  <fc  J.  42 ;  10  Ohio  Rep.  318;  1  Q.  &  J.  120. 

*5.  The  obligees  in  said  bonds  claim  as  donees  under  the  q» ^ 
vendor,  and  can  only  claim  as  such  obligees;  or  in  other  ^^^^ 
words,  as  bond  creditors  of  the  vendee,  and  as  such  they  cannot  come 
in  competition  with  the  judgment  creditors  of  the  said  vendee,  under 
the  said  insolvent  laws. 

6.  That  there  is  no  trust  arising  by  construction  or  implication  of 
law,  and  that  there  is  no  express  trust  sufficiently  created  or  made. 

7.  That  the  said  bonds  are  not  a  lien  as  against  the  said  trustees 
of  H.  Repp,  Junior,  nor  as  against  creditors  generally. 

By  the  Coxjet — 

This  Court  being  of  opinion  that  a  lien  for  the  balance  of  the  pur- 
chase money  on  the  land  conveyed  by  Henry  Eepp,  Senior,  to  Henry 
Bepp,  Junior,  for  the  amount  of  the  bonds  of  said  Henry  Eepp, 
Junior,  (principal  and  interest,)  in  favor  of  his  four  brothers  and 
sisters,  is  established,  as  well  against  the  said  Henry  Bepp,  Junior, 
his  judgment  and  general  creditors,  and  all  the  defendants  in  this 
caose,  to  be  paid  out  of  the  proceeds  of  the  said  land,  do  hereby  re- 
verHe  the  decree  of  Frederick  County  Court,  with  costs,  and  order 
that  this  cause  be  remanded  to  said  Court  as  a  Court  of  equity,  for 
the  purpose  of  taking  an  account,  and  that  the  rights  of  the  com- 
plainants may  be  ascertained  and  decreed  upon  in  severalty,  accord- 
ing to  the  principles  and  terms  of  this  decree,  and  their  equity  in 
the  premises.  Decree  reversed  with  cosiSj  and  cattse  remanded. 

Buchanan,  C.  J.,  dissented. 


*  William  H.   Washington  vs.  Thomas   Hodgskin,    353 
Garnishee  of  J.  T.  Boteler. — ^December,  1842. 

The  Act  of  November,  1795,  chap.  56,  directing  the  manner  of  suing  out 
attachmeDts  against  absent  debtors,  in  its  2nd  section  enacts,  that  the 
oath  or  affirmation  of  a  creditor  made  as  aforesaid,  before  a  Judge  of 
any  other  of  the  United  States,  (than  Maryland,)  shall  not  be  good  and 
sufficient  evidence,  unless  there  be  thereto  annexed  a  certificate  of  the 
clerk  of  the  CJourt  of  which  he  is  Judge,  or  of  the  Governor,  Chief 
Hagistrate  or  Notary  Public  of  such  State,  that  the  said  Judge  hath 
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authority  to  administer  such  oath  or  affirmation.  Held^  that  a  literal 
compliance  with  the  law  in  relation  to  the  certificate  was  not  required, 
and  where  the  Governor  of  a  State  certified  that  the  Judge  before  whom 
the  affidavit  of  debt  was  made,  was  a  Judge,  that  his  attestation  is  in 
due  form  of  law,  made  by  the  proper  officer,  and  full  faith  and  credit 
are  due  to  all  his  official  acts;  this  was  deemed  a  substantial  compliance 
with  the  Act  of  1795,  and  sufficient,  (a) 

In  determining  the  sufficiency  of  the  Governor's  certifieate  in  such  cases,  it 
will  be  construed  in  connexion  with  the  affidavit  to  which  it  is  ap- 
pended, with  a  view  to  show  that  the  particular  facts  demanded  by  the 
Act  of  1795,  really  exist  in  the  case  made  by  the  documentary  proof. 

The  appeal  in  this  case  was  properly  taken  from  the  judgment  quashing  the 
attachment,  and  not  from  the  refusal  of  the  Court  to  strike  out  the 
judgment,  (b) 

Appeal  from  Prince  George's  County  Court.  This  was  an  attach- 
ment cause,  commenced  on  the  22nd  June,  1841,  upon  the  following 
proofs : 

The  State  of  Mississippi,  Hinds  County,  set  : 

Be  it  remembered,  that  on  this  2nd  of  June,  1841,  personally  ap- 
pears before  me,  Isaac  E.  Nicholson,  one  of  the  Judges  of  the  Circuit 
Court  of  the  State  of  Mississippi,  fully  commissioned  and  qualified 
as  such,  William  H.  Washington,  a  resident  and  citizen  of  said 
State,  and  made  oath  on  the  Holy  Evangely  of  Almighty  God,  that 
John  T.  Boteler  is  bona  fide  indebted  to  him,  the  said  William  H. 
Washingt'On,  in  the  sum  of  $2,206,  on  a  promissory  note,  over  and 
above  all  discounts ;  and  the  said  William  H.  Washington  at  the 
same  time  produces  the  said  promissory  note,  dated  Madisonville, 
October  21st,  1837,  made  by  said  Boteler  to  the  said  Washington,  for 
the  sum  of  $1,821.06,  due  one  day  after  date,  with  two  credits 
thereon,  the  first.  May  18th,  1838,  for  $31.75,  the  second, 
o54  #  October  22nd,  1838,  for  $26:  said  note  is  hereunto  annexed, 
by  which  the  said  Boteler  is  so  indebted.  And  the  said  Washington 
also  makes  oath,  that  he  is  credibly  informed  and  verily  believes, 
that  the  said  John  T.  Boteler  is  not  a  citizen  of  the  State  of  Main- 
land, and  does  not  reside  therein. 

William  H.  Washingtox. 

Sworn  to  before  me,  this  2nd  June,  1841. 

1.  B.  Nicholson,  Judge,  &c. 

(a)  Approved  in  Case  vs.  McGee,  8  Md.  15;  Evesson  vs.  Selby,  32  Md.  346. 
Substance,  and  not  form,  is  to  control  the  construction  of  legislative  enact- 
ments prescribing  a  mode  in  which  acts  are  to  be  done.  Young  vs.  State,  T 
G.  &  J.  183. 

(b)  Cited  in  Cushica  vs.  Cvshira.  9  Gill.  247;  Hall  vs.  Holmes,  30  Md.  560. 
An  appeal  lies  from  an  order  overruling  a  motion  to  strike  out  a  judgment, 
whether  the  motion  be  made  during  the  same  term  or  at  a  subsequent  term. 
Hall  vs.  Holmes, 
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Copy  of  the  note  annexed : 
« 11,821.06.  Madison ville,  Oct.  21st,  1837. 

"One  day  after  date  I  promise  to  pay  William  H.  Washington,  or 
order,  the  sum  of  one  thousand  eight  hundred  and  twenty-one 
dollars  and  six  cents,  for  value  received.         John  T.  Boteleb." 

On  the  back  of  which  note  is  thus  endorsed,  to  wit : 

Received  on  the  within  note  $31.75,  18th  May,  1838.  Credit  the 
within  by  this  amount,  $26,  October  22nd,  1838. 

ByALBXANDBB  G.   McNUTT, 

Governor  of  the  State  of  Mississippi : 

To  all  who  shall  see  these  presents,  greeting :  Be  it  known  that 
Isaac  E.  Nicholson,  whose  name  is  subscribed  to  the  annexed  certifi- 
cate, was,  the  2nd  day  of  June,  A.  D.  1841,  Judge  of  the  Circuit 
Court  in  the  7th  Judicial  District  in  the  State  of  Mississippi; 
that  his  attestation  to  the  annexed  certificate  is  in  due  form  of  law, 
and  made  by  the  proper  officer,  and  that  full  faith  and  credit  are  due 
to  all  his  official  acts. 

Id  testimony  whereof,  I  have  caused  the  Great  Seal  of  the 
The  Great  Seal  of  gtatc  to  be  hercunto  affixed.    Given  under  my  hand, 

the  State 

of  uiasiflsippi.    at  the  City  of  Jackson,  this  2nd  day  of  June,  A.  D.  1841. 

A.  G.  MoNUTT. 
Thomas  B.  Woodward,  Secretary  of  State. 

Upon  these  documents  a  warrant  against  the  goods,  &c.  of  J. 
T.  B.  was  directed  by  a  justice  of  the  peace,  and  an  attachment 
issued  with  a  capias  and  short  note  as  us.ua].  The  attachment  was 
levied  upon  J.  T.  B's  interest  in  several  tracts  of  land,  and  so  re- 
turned with  a  schedule,  the  sheriff  *  certifying  the  lands  to  be  q  s  s 
in  his  possession.    The  capias  was  returned  non  est  ooo 

At  the  return  term  of  the  writ  of  attachment  and  capias,  and  after 
the  defendant  had  been  called,  the  plaintiff  moved  for  a  judgment 
of  condemnation,  and  Thomas  Hodgskin  prayed  leave  that  he  might 
appear  as  garnishee  of  J.  T.  B.,  without  bail,  to  defend  the  action. 
The  garnishee  was  permitted  to  appear,  and  the  motion  for  a  judg- 
ment overruled.  The  garnishee  appeared,  and  moved  the  County 
Ooart  to  quash  the  attachment. 

Ist.  Because  it  appears  from  the  cause  of  action  itself  produced, 
and  filed  ^ith  the  affidavit  made  by  the  plaintiff  in  this  cause,  on 
which  the  attachment  was  issued,  that  the  amount  stated  in  said 
affidavit  as  due  to  the  plaintiff,  is  not  due,  but  another  and  a  differ- 
ent sum,  if  there  be  any  amount  due. 

2d.  Becaase  the  certificate  of  the  Governor  of  Mississippi  does  not 
state  or  set  forth,  that  the  Judge  before  whom  the  oath  was  made 
was  aathorized,  or  had  any  authority  to  administer  such  oath. 

The  Court  quashed  the  attachment. 

At  the  same  term  the  plaintiff  moved  for  a  re-hearing,  and  that 
the  judgment  be  struck  out,  which  motion  the  Court  overruled,  and 
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the  plaintiff  prayed  an  appeal  from  the  judgment  of  the  Court  here 
so  as  aforesaid  rendered. 

The  cause  was  argued  before  Stephen,  Dobset,  and  Ghambebs^ 
JJ. 

C.  C.  Mdgruder^  for  the  appellant.     T.  jP.  Bowie^  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  The  appeal  in 
this  case  was,  we  think,  properly  taken  from  the  judgment  of  the 
Court  below,  quashing  the  attachment,  and  not  from  the  refusal  of 
the  Court  to  grant  a  re-hearing.  There  is  but  one  question  in  the 
case,  which  it  is  necessary  to  decide,  and  that  relates  to  the  suffi- 
ciency of  the  Governor's  certificate,  as  to  the*^power  of  the  Judge  to 
QKA  ^™*°ister  the  oath,  *  which  was  taken  before  him  by  theat- 
^^^  taching  creditor.  The  Judge,  after  stating  that  the  oath  was 
taken  before  him,  attaches  to  the  foot  of  his  certificate  the  following 
attestation :  ^'  Sworn  to  before  me,  this  2d  June,  1841.  I.  E.  Nich- 
olson, Judge,  &c."  The  Governor  certified  that  he  was  a  Judge  of 
the  State  of  Mississippi  on  that  day,  and  '^  that  his  attestation  to 
the  annexed  certificate  is  in  due  form  of  law,  and  made  by  the  proper 
.  officer,  and  that  full  faith  and  credit  are  due  to  all  his  official  acts.'^ 
The  Act  of  1795,  chap.  56,  sec.  2,  provides,  that  the  oath  shall  not 
be  good  and  sufficient  evidence  when  made  before  a  Judge  of  any 
other  of  the  United  States,  unless  there  be  thereto  annexed  a  cer- 
tificate of  the  clerk  of  the  Court  of  which  he  is  a  Judge,  or  certificate 
of  the  Governor,  Chief  Magistrate  or  Notary  Public  of  such  State, 
<<  that  the  said  Judge  hath  authority  to  administer  such  oath."  The 
question  therefore  is,  whether  the  certificate  of  the  Governor  has 
substantially  complied  with  the  requisition  of  the  Act  of  Assembly, 
as  to  the  capacity  of  the  Judge  to  administer  the  oath  in  this  case; 
for  it  is  not  understood  that  a  literal  compliance  with  the  law  is 
necessary,  if  the  certificate  is  substantially  sufficient,  the  case  of 
Shivers  vs.  Wilson^  in  5  iZ.  d^  J.  Rep^  130,  having  decidecf  that  a  sub- 
stantial conformity  to  the  requirements  of  the  law,  is  all  that  is 
necessary.  A  few  years  after  the  passage  of  the  Act  of  Assembly 
under  which  this  proceeding  was  had,  a  similar  question  arose  before 
the  late  General  Court,  and  was  decided  by  that  tribunal ;  it  occurred 
in  the  year  seventeen  hundred  and  ninety-nine,  very  recently  after 
the  passage  of  the  law,  and  before  a  Court  of  acknowledged  legal 
learning  and  ability.  In  that  case  the  Court,  speaking  of  the  Gov- 
ernor's certificate,  say,  <Mt  does  appear  to  the  Court  that  the  certifi- 
cate is  sufficient.  The  Governor  certifies  to  the  affidavit  of  the  jus- 
tice of  the  Court  of  Common  Pleas,  that  full  faith  and  credit  is  to 
be  given  to  his  attestation."  He  has  attested  that  Smith  was  sworoi 
and  this  shows  that  he  could  administer  an  oath.  4  jET.  <i;  MeH. 
Rep,  294.  The  certificate  in  the  case  now  before  this  Court,  seems 
to  be  of  equivalent  import,  and  entitled  to  the  same  construction. 
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The  Governor  certifies  that  •the  Judge's  attestation  to  Q|^,y 
his  certificate,  is  in  due  form  of  law,  and  made  by  the  proper  ^^* 
officer,  and  that  fall  faith  and  credit  are  due  to  all  his  official  acts. 
The  Judge  attests  and\^rtifies  that  he  administered  the  oath ;  that 
the  attaching  creditor  was  sworn  by  him,  and  the  Gk)vernor  certifies 
that  the  attestation  or  certificate  of  the  Judge,  stating  that  the  oath 
was  administered  by  him,  was  made  by  the  proper  oflicer.  The  infer- 
ence seems  to  be  not  only  fair,  but  irresistible,  that  if  he  was  the 
proper  officer  to  make  such  a  certificate,  he  must  have  had  authority 
to  administer  the  oath ;  for  if  he  had  not  the  power  to  administer 
the  oath,  which  he  states  he  did  administer,  his  certificate  that  he 
did  administer  it,  could  not  be  said,  with  propriety,  to  have  been 
made  by  the  proper  officer.  He  was  not  the  proper  officer  to  certify 
the  fact.  Instead  of  being  an  official  act,  or  one  appertaining  to  his 
office,  to  which  full  faith  and  credit  ought  to  be  given,  it  would  have 
been  an  illicit  and  unwarrantable  usurpation  of  power.  The  case  in 
^H.dt  J,  192,  referred  to  in  the  argument,  does  not,  when  properly 
considered,  conflict  with  this  view  of  the  question.  The  clerk  in  that 
case  only  certified  that  he  was  a  Judge,  ^^  and  that  full  faith  and 
credit  ought  to  be  given  to  his  legal  attestations  in  Court,  and  not 
in  bis  said  capacity,"  but  as  was  argued  by  the  counsel,  he  did  not 
certify  that  the  particular  act  in  question  was  a  legal  one,  to  which 
faH  faith  and  credit  ought  to  be  given,  if  he  had  the  certificate  would 
have  been  full  and  sufficient,  and  have  been  sustained  by  the  case 
decided  in  4  H.  it  McH.y  294,  above  referred  to.  The  Court,  in  4 
iE.deJ.  192,  do  not  require  the  certificate  to  state  in  express  terms, 
that  the  Judge  had  authority  to  administer  an  oath )  they  only  say, 
that  as  it  did  not  appear  by  the  certificate  of  the  clerk,  that  the 
Jadge  had  authority  to  administer  an  oath,  the  proceedings  were 
defective.  Considering  the  certificate  of  the  Governor  in  this  case, 
as  to  the  power  of  the  Judge  to  administ'Cr  an  oath  to  be  sufficient, 
we  think  that  there  was  error  in  the  judgment  of  the  Court  below, 
qaasbing  the  attachment  upon  that  ground,  and  that  the  same 
oagbt  to  be  reversed. 

Judgment  reversed^  and  'procedendo  ordered. 


•Geoegb  Sbmmes,  use  of  Jambs  Baden  vs.  James  Nay-  Qcft 
LOK  of  Isaac,  Survivor  of  Charles  L.  Boteleb.  368 
December,  1842. 

l^efenoes  arising  after  the  commencement  of  an  action,  should  be  pleaded 
puu  darrein  continuafice^  or  against  the  further  maintenance  of  the  suit. 

G'  Was  the  deputy  sheriff  of  8.  and  gave  bond  with  B.  as  his  surety,  both 
were  sued  to  judgment;  after  this,  G.  with  J.  as  his  surety,  gave  an 
injunction  hond,  and  procured  an  injunction  to  stay  proceedings  upon 


248  8BMMES  vs.  NAYLOE.— 12  G.  &  J. 

the  judgment  against  him.    His  bill  was  finally  dismissed.    In  an  action 
upon  the  injunction  bond. entered  for  the  use  of  B.  against  J.  the  snrety, 
who  pleaded  that  G.  had  prosecuted  his  injunction  with  efifect,  and  per- 
formed all  he  was  bound  to  do  by  the  condition  of  that  bond;  it  ap- 
peared that  B.  the  equitable  plaintiff,  had  paid  off  the  judgment  against 
him,  part  before  and  part  after  the  commencement  of  the  action  against 
J.    Held,  that  under  the  state  of  the  pleadings,  the  defendant  J.  could 
not  give  in  evidence  the  payment  by  B.  made  after  the  commencement 
of  this  action,  and  that  B.  by  virtue  of  his  payment  of  the  original 
judgment  against  him,  was  not  entitled  to  an  assignment  from  S.  of  the 
injunction  bond,  so  as  to  enable  him  to  proceed  against  J.    The  princi- 
ples of  contribution  between  co-sureties  do  not  apply  to  such  a  case,  [b) 
The  surety  in  the  first  bond  would  be  entitled  on  the  ground  of  substitution, 
to  the  benefit  of  any  lien  upon  his  own  property,  either  real  or  personal, 
which  the  principal  debtor  might  give  to.  the  creditor,  as  a  security  for 
the  payment  of  his  debt,  or  as  the  means  of  re-imbursement  and  in- 
demnity against  loss,  if  in  his  character  of  surety  he  should  be  com- 
pelled to  satisfy  such  debt,  and  that,  no  matter  when  the  lien  was  cre- 
ated. 

Appeal  from  Prince  Greorge's  County  Court.  This  was  an  action 
of  debt,  commenced  on  the  3d  January,  1839,  by  the  appellant 
against  James  Naylor  of  George,  and  James  Naylor  of  Isaac,  sar- 
viving  obligors  of  Charles  L.  Boteler.  The  plaintiffs  declared  upon 
a  bond  of  the  defendants  for  tl,000,  dated  4th  December,  1827,  pay- 
able when  thereanto  required.  ^ 

The  bond  was  exhibited  with  the  narr,  and  contained  a  condition, 
reciting  that  James  iNaylor  of  George  had  obtained  an  injunction 
out  of  P.  G.  County  Court,  upon  a  judgment  therein  rendered  in 
favor  of  George  Semmes,  for  $474.27  damages,  $16.43  costs,  and 
that  the  said  J.  !N.  of  G.  would  prosecute  his  Injunction  with  effect, 
and  satisfy  and  pay  the  said  G.  S.  as  awarded,  &c.  The  appellee  only 
was  arrested,  and  he  pleaded  •general  performance.  The 
ooH  plaintiff  replied  that  the  injunction  had  been  discontinued 
and  dissolved,  and  the  bill  on  which  it  was  granted  struck  off  and 
discontinued,  and  he  not  satisfied  or  paid  his  judgment.  The  defend- 
ant rejoined,  that  J.  N.  of  George,  did  prosecute  his  said  writ  of  in- 
junction with  effect,  and  did  perform  all  he  was  bound  to  do  accord- 
ing to  the  condition,  &c.,  on  which  issue  was  joined.  Tbe  jury  found 
for  the  defendant. 

At  the  trial  of  this  cause,  which  was  commenced  without  the  entry 
of  any  use,  the  plaintiff  to  maintain  the  issues  joined  on  his  part, 
read  to  the  jury  the  bond  upon  which  the  action  was  brought,  and 
the  record  of  the  judgment  at  law  recited  in  the  said  bond.  He 
also  proved  by  the  production  of  the  record  of  the  proceedings  upon 
the  equity  side  of  the  said  County  Court,  that  the  bill  filed  by  the 


(a)  Approved  in  Bank  of  U,  8,  vs.  Merchants  Bank^  7  Gill,  428. 

(b)  Approved  in  Smith  vs.  Aiui*>T8on,  18  Md.  527.    See  Sotheren  vs.  ReedA 
H.  &J,  UQ^note  (a). 
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said  James  Naylor  of  George,  had  been  dismissed  with  costs  by  the 
said  Court  as  a  Court  of  equity,  at  January  Term,  1830,  as  stated  in 
the  plaintiff's  replication,  and  there  rested  his  case. 

The  defendant  thereupon,  to  maintain  the  issues  joined  on  his 
part,  offered  to  prove  to  the  jury  by  competent  evidence,  that  James 
Baden,  for  whose  use  this  suit  is  now  entered  and  prosecuted,  was 
one  of  the  sureties  of  the  said  James  Naylor  of  George,  in  a  bond 
given  by  him  to  the  legal  plaintiff  in  this  action,  as  his  deputy,  he, 
the  said  legal  plaintiff,  being  then  the  high  sheriff' of  Prince  George's 
CouDty;  and  that  at  October  Term,  1827,  judgment  was  rendered 
against  him  as  principal  in  said  bond,  in  favor  of  the  said  legal 
plaintiff.     And  the  defendant  further  proposed  to  prove  by  compe- 
tent evidence,  that  a  judgment  was  rendered  at  the  same  time  in 
favoi  of  the  said  plaintiff  against  James  Baden,  the  cestui  que  use^  of 
this  action  on  the  same  bond,  and  for  the  same  debt ;  and  the  de- 
fendant  further  offered  to  prove  by  competent  evidence,  that  the 
judgment  against  the  said  James  Kaylor  of  George  was  taken  by 
him  to  the  Court  of  Appeals,  on  exceptions  filed,  and  that  two  appeal 
bonds  were  filed  by  him,  one  dated  October  18th,  1827,  and  the  other 
November  15th,  1827,  and  the  said  James  Baden  was  one  of  the 
sureties  therein,  and  that  the  *  judgment  against  said  James   q^^ 
Baden  was  entered  to  abide  the  decision  by  the  Court  of  ^^^ 
Appeals  of  the  case  against  Naylor  of  George.    And  the  defendant 
farther  offered  to  prove  by  like  evidence,  that  th^  bond  upon  which 
this  action  was  brought,  was  given  by  the  said  James  Naylor  of 
George,  upon  filing  a  bill  for  an  injunction  to  stay  proceedings  upon 
the  said  judgment,  so  rendered  against  him  at  October  Term,  1827, 
and  affirmed  by  the  Court  of  Appeals  in  favor  of  the  said  George 
Semmes ;  and  then  offered  to  prove,  that  James  Baden,  who  was  the 
surety  of  the  said  James  Naylor  of  George,  in  the  bond  given  by 
him  as  deputy  sheriff  as  aforesaid,  paid  part  of  the  said  judgment 
rendered  against  him,  before  this  suit  was  brought,  and  that  he  paid 
the  balance  of  the  judgment  against  himself  soon  thereafter,  and  no 
assignment  was  ever  made,  or  any  use  entered  of  the  judgment 
against  said  James  Naylor  of  George  for  James  Baden.    But  the 
plaintiff,  by  his  counsel,  objected  to  the  evidence,  first,  upon  the 
ground  that  the  same  was  not  admissible  under  the  pleadings  in 
this  cause,  and  secondly,  because  the  said  payment  of  the  said  judg- 
ment against  himself  by  James  Baden,  the  cestui  que  use  of  this  suit 
^titled  him  to  an  assignment  of  the  debt  from  the  creditor,  George 
Semmes,  together  with  all  the  liens  and  remedies  held  by  him  for  the 
^ecnrity  of  the  same,  including  the  bond  sued  on  in  this  action.    The 
Court,  however,  overruled  both  said  objections,  being  of  opinion  that 
the  evidence  so  offered  by  the  defendant  was  admissible  under  the 
pleadings,  and  that  if  the  jury  should  find  from  the  said  evidence 
that  the  judgment  against  the  said  James  Baden,  as  surety  for  the 
said  James  Naylor  of  George,  was  paid  as  aforesaid  by  the  said 
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James  Baden,  such  payment  gave  him  no  right  of  action  against,  or 
to  an  assignment  of  the  creditor's  claim  on  the  bond  on  which  this 
suit  is  bronght,  and  that  in  such  case  their  verdict  must  be  for  the 
defendant.  To  both  of  whicb  opinions  and  judgments  of  the  Goart^ 
[Glehbnt  Dobsey,  a.  J.]  the  plaintiff  excepted ;  and  the  verdict 
and  judgment  being  against  him,  he  prosecuted  this  appeal. 

^^-       •The  cause  was  argued  before  Stephen,  Abgheb,  Doe- 
^^'-  SEY,  and  Ghambebs,  J  J. 
J.  Johnsofij  for  the  appellant.    Pratt  and  TucJc^  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Gourt.  Under  the 
pleadings  in  this  cause,  the  Gourt  below  were  clearly  wrong  in  ad- 
mitting the  evidence  of  the  payment  made  by  Baden,  afber  the  suit 
was  instituted.  Defences  arising  after  the  commencement  of  the 
action,  should  be  pleaded  puis  darrein  oantinuanoey  or  against  the 
further  maintenance  of  the  suit.  Agnew  vs.  The  Bank  of  Gettysburg^ 
2  H,  &  O.  478.  ^'The  rule  is,  that  where  matter  of  defence  has 
arisen  after  the  commencement  of  the  suit,  it  cannot  be  pleaded  in 
bar  of  the  action  generally;  but  must,  when  it  has  arisen  before  plea 
or  continuance,  be  pleaded  as  to  the  further  maintenance  of  the  suit, 
and  when  it  has  arisen  after  issue  joined,  puis  darrein  continuanoeP 
See  the  authorities  referred  to  in  2  Kinneh  Law  Com,  476. 

The  other  question  decided  by  the  Gourt  below  was,  we  think,  cor- 
rectly adjudicated.  Upon  principles  of  reason,  as  well  as  of  sound 
law,  the  payment  made  by  Baden  to  Semmes,  as  the  surety  of 
Naylor,  in  his  official  bond  as  deputy  sheriff,  did  not  entitle  him  to  an 
assignment  of  the  injunction  bond  upon  which  that  action  had  been 
instituted.  The  bond  was  given  to  Semmes  by  Naylor,  long  after 
Baden  had  contracted  his  responsibility  as  the  surety  of  Naylor,  and 
could  have  constituted  no  inducement  to  his  assumption  of  snob 
liability,  as  the  means  of  indemnity  against  loss.  The  principles  of 
justice  and  equity,  upon  which  the  doctrine  of  contribution  between 
co-sureties  is  founded,  do  not  seem  to  apply  to  such  a  case.  Their 
claim  certainly  has  its  foundation  in  the  clearest  principles,  not  only 
of  law,  but  of  morals.  For  where  all  are  equally  bound  by  a  common 
burthen,  and  are  equally  relieved,  justice  demands  that  all  shoold 
contribute  in  proportion  towards  a  benefit  obtained  by  all,  upon  the 
rule  of  equity,  qui  sentit  •  commodum^  sentire  debet  et  OMW. 
oD^,  The  doctrine  held  by  the  Court  below  seems  to  be  coun- 
tenanced and  sustained  by  the  reasoning  of  this  Gourt  in  several 
cases,  the  decisions  in  which,  involved  principles  strongly  applicablfl^ 
to  the  present  controversy.  In  the  case  of  Hollingsworth  vs.  Fhoyd^ 
reported  in  2  H,  &  O.  87,  judgments  were  obtained  against  principal 
and  surety,  and  the  debt  was  paid  by  the  surety;  to  reimburse  to 
him  such  payment,  an  execution  was  issued  upon  the  supersedeas 
judgment  of  the  principal,  against  him  and  his  sureties;  in  that 
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case,  this  Ck)art  (when  speaking  in.  reference  to  the  liability  of  the 
sureties  in  the  supersedeas  judgment,  to  refund  to  the  surety  in  the 
bond  npon  which  the  judgments  were  obtained,  the  money  paid  by 
him  for  his  principal,)  held  the  following  language:    '^The  process 
was  moreover  issued  npon  the  supersedeas  judgment  against  Joseph 
P.  Floyd,  and  his  snperseders,  Henry  Abell  and  Edward  Spalding, 
Jnn'r,  on  whom  William  Floyd,  in  justice,  could  have  no  claim.    If 
be  had  satisfied  the  whole  debt,  we  should  have  said  he  was  entitled 
equitably  to  an  assignment  of  the  judgment  against  his  principal^ 
and  all  liens  which  the  principal  had  given  to  the  creditor;  but 
beyond  this  we  should  have  been  indisposed  to  have  gone.    We 
eonld  not  have  rendered  other  persons  liable  to  William  Floyd,  whose 
lesponsibility  was  in  no  sort  contemplated,  when  he  entered  surety 
for  bis  principal."    In  5  B.  dt  J.  Rep.  241,  speaking  in  reference 
to  the  liability  of  bail  to  reimburse  to  a  surety  money  paid  for  his 
principal,  for  whom  the  bail  had  become  bound,  this  Court  express 
themselves  in  terms  of  similar  import.    It  is  there  said,  ^<  what  equity 
has  the  surety,  who  became  bound  with  his  principal,  to  look  to  the 
bail  of  the  latter,  and  who  were  not  fixed  at  the  date  of  the  assign- 
ment for  bis  indemnity  t    Their   engagements  were  not  contem- 
poraneous or  of  the  same  nature.    The  undertaking  of  the  surety 
was  long  prior  in  point  of  time  to  that  of  the  bail,  and  the  extent 
and  nature  of  their  obligations  were  essentially  different."    '^  The 
Boiety,  when  he  became  bound  for  the  principal,  looked  to  him,  and 
sach  fixed  securities  as  ho  had  given  to  the  creditor  for  his  indemnity, 
and  to  permit  him  to  proceed  against  the  *bail,  who  were   .^^^ 
not  fixed  at  the  time  of  the  assignment,  would  be  contrary  to   ••^•r 
the  first  principles  of  justice."    This  was  the  case  of  an  appeal  from 
Chancery,  and  the  decision  of  the  Court  in  reference  to  the  liability 
of  bail  was  governed  exclusively  by  the  general  principles  of  equity, 
without  regard  to  any  remedy  or  responsibility  in  this  State,  created 
by  statotory  enactment.    The  principle  is  well  settled,  that  where 
the  snrety  pays  off  a  debt,  he  is  entitled  to  have  from  the  creditor  an 
assignment  of  the  security,  to  enable  him  to  obtain  satisfaction  for 
what  he  had  paid  beyond  his  proportion.    In  1  John.  C.  Rep.  413, 
ChanceUor  Kent  says,  "  if  the  creditor  to  a  bond  exacts  the  whole  of 
his  demand  of  one  of  the  sureties,  that  surety  is  entitled  to  be  sub- 
Btitnted  in  his  place,  and  to  a  cession  of  his  rights  and  securities,  as 
if  he  was  a  purchaser,  either  against  the  principal  debtor  or  the  co- 
snreties;''  and  in  1  Storyh  Equity^  474,  it  is  said,  "it  matters  not,  in 
^s»{i{  a  debt,  whether  the  sureties  are  jointly  and  severally  bound, 
or  only  Boverally,  or  whether  their  suretyship  arises  under  the  same 
obligration  or  instrument,  or  under  divers  obligations  or  instruments, 
^  they  are  for  the  same  identical  debt."    In  the  same  book  at  page 
^77,  the  principle  is  stated  to  be  that,  "  if  there  should  be  separate 
oonds  given  with  different  sureties,  and  one  bond  is  intended  to  be 
8Qb8idiary  to,  and  a  security  for  the  other,  in  case  of  a  default  in 
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payment  of  the  latter,  and  not  a  primary  concurrent  secarity;  in 
such  a  case,  the  sureties  in  the  second  bond  would  not  be  compellable 
to  aid  those  in  the  first  bond  by  any  contribution.'' 

In  the  1st  vol.  of  the  Law  Library^  160,  it  is  said,  that  ^^the 
right  to  contribution  exists  between  all  sureties  of  the  same  degree, 
whether  they  are  engaged  jointly  or  severally,  and  if  ^severally, 
whether  they  are  engaged  all  in  one  instrument,  or  in  several  instra- 
ments.  and  whether  they  have  a  knowledge  of  one  another's  engage- 
ments or  not ;  because  in  all  these  different  cases,  a  payment  by  one 
surety  is  equally  a  benefit  to  all  the  other  sureties."  All  these  cases 
it  is  to  be  observed,  speak  of  the  sureties  as  being  co-sureties ;  also 
as  being  sureties  of  the  same  degree,  and  bound  for  the  same  identi-  ^ 
QA/f  ^^^  debt,  by  an  obligation  at  least  concurrent  in  its  character 
^^^  •  and  effect,  if  not  known  to  the  surety  claiming  contribution 
at  the  time  his  responsibility  was  contracted.  The  only  case  having 
a  different  bearing  and  recognizing  a  different  principle,  is  the  case  of 
Parsons  Y^,  Briddoch^2  Vernon^  608;  and  that  case,  this  Court  say  in 
5H.  db  J.  242,  <'  has  pushed  the  doctrine  of  substitution  to  its  utmost 
verge."  There  the  principal  had  given  bail  in  an  action;  judgment 
was  recovered  against  the  bail ;  afterwards  the  surety  was  called 
upon  and  paid,  and  it  was  held,  '^  that  he  was  entitled  to  an  assign- 
ment of  the  judgment  against  the  bail."  That  case  was  decided  on 
the  ground,  that  the  bail  stood  in  the  place  of  their  principal,  and 
could  not  be  relieved  on  other  terms,  than  on  payment  of  principal 
and  interest  and  costs;  and  standing  in  the  shoes  of  the  principal, 
who  would  have  been  responsible  to  the  surety,  it  was  a  necessary 
consequence  of  that  relation,  that  they  should  be  subject  to  a  similar 
liability.  But  in  this  case,  where  the  same  reason  for  responsibility 
does  not  exist  to  make  the  sureties  in  the  last  bond  responsible  to 
the  sureties  in  the  first,  for  the  purpose  of  re-imbursement  and  in- 
demnity, would  be  to  reverse  the  general  rule  regulating  the  order  of 
liability  in  analogous  cases,  without,  as  it  seems  to  us,  any  valid  and 
sufiScient  ground  to  justify  the  establishment  of  such  a  principle.  At 
the  same  time,  however,  that  we  hold  the  surety  in  the  last  bond  not 
responsible  to  the  surety  in  the  first,  we  are  clearly  and  decidedly  of 
opinion  that  the  surety  in  the  first  bond  would  be  entitled  on  the 
ground  of  substitution  to  the  benefit  of  any  lien  upon  his  own  prop- 
erty, either  real  or  personal,  which  the  principal  might  give  to  the 
creditor  as  security  for  the  payment  of  his  debt,  as  the  means  of  re- 
imbursement and  indemnity  against  loss,  if  in  his  character  of  surety, 
he  should  be  compelled  to  satisfy'  such  debt.  Of  his  rightful  claim  to 
the  benefit  of  such  a  lien,  in  that  event,  we  think  there  can  be  no 
doubt,  and  his  title  would  be  equally  valid,  whether  its  existence  was 
prior,  contemporaneous,  or  subsequent  to  the  time  of  his  suretyship* 

The  judgment  of  the  Gourt  below,  for  the  reasons  herein  stated, 
must,  however,  be  reversed,  but  no  procedendo  will  be  ordered. 

Judgmetit  reversed. 
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•Clarissa  Oabdineb  and  William  F.  Bowling  vs. 

EiGHABD  B.  Habdet  and  Edwabd  Simms.— Decern-   ^^^ 
ber,  1842. 

B.  and  G.  as  executor  and  executrix  of  the  deceased  husband  of  G.  were 
sued  at  law  upon  a  claim  passed  by  the  Orphans'  Court.  B.  was  re- 
turned c^y  and  confessed  judgment  in  1885.  G.  was  returned  non 
est.—wsLS  arrested  on  the  renewal  of  the  writ,  and  also  confessed  judg- 
ment in  1836,  ignorant  of  any  defence  to  the  action.  In  1887,  after  she 
had  been  informed  by  her  co-executor,  who  had  possession  of  her  hus- 
band's papers,  and  after  it  was  too  late  to  move  for  a  new  trial,  that  he 
had  searched  her  husband's  papers,  and  that  no  receipt  could  be  found, 
she  determined  upon  a  search  herself,  and  discovered  a  receipt  for  the 
money  claimed  of  her,  given  nine  years  before  the  action  at  law  was 
instituted.  Upon  a  bill  filed  to  obtain  relief,  the  fact  of  the  receipt 
being  admitted  by  the  answer,  and  no  proof  taken  to  avoid  it:  JBeZd, 
that  the  judgments  against  both  executors  should  be  stricken  out,  and 
the  action  brought  forward  by  regular  continuances  for  trial,  (a)  ' 

Where  a  witness  is  excepted  to  in  the  Court  of  Chancery,  as  incompetent, 
on  the  ground  of  interest — as  being  a  defendant  to  the  bill,  and  as  the 
legal  plaintiff  in  an  action  at  law  sought  to  be  enjoined,  the  Court  will 
consider  the  admissibility  of  the  witness  under  the  circumstances,  and 
not  the  sufficiency  of  the  objections  assigned. 

How  far  can  the  answer  of  a  co-defendant,  the  legal  plaintiff  in  an  action 
sought  to  be  enjoined,  but  who  has  no  interest  in  the  controversy,  re- 
sponsive to  the  bill,  he  relied  on  as  evidence  for  the  other  defendant, 
the  real  party  in  interest?    Qr.  (h) 

Where  a  defendant  answers  the  interrogative  part  of  a  bill,  fully  and  dis- 
tinctly, as  put  to  him,  and  then  proceeds  to  allege  a  variety  of  facts,  not 
enquired  of  the  bill,  nor  of  which  he  had  been  interrogated,  to  do  away 
the  effect  of  his  previous  answer,  such  facts  constitute  matters  of  avoid- 
ance. 

Facts  in  an  answer  not  responsive  to  the  bill,  nor  sustained  by  proof,  at  the 
final  hearing  of  the  cause  are  entitled  to  no  consideration. 

When  a  defendant,  executrix,  at  law  had  confessed  judgment,  and  sought 
to  set  it  aside  in  equity,  for  the  purpose  of  obtaining  a  new  trial,  on  the 
ground  of  subsequent  discovery  of  a  receipt  for  the  money  claimed,  the 
denial  on  oath  of  all  previous  knowledge  of  the  existence  of  the  receipt, 


(a)  Equity  will  not  restrain  the  execution  of  a  judgment  unless  it  appear 
that  the  applicant  for  the  injunction  had  a  valid  defence  of  which  he  could 
not  have  availed  himself  at  law,  or  of  which  he  could  have  availed  himself, 
but  was  prevented  from  doing  so  by  mistake,  surprise,  or  fraud,  unmixed 
with  any  fault  or  negligence  of  his  own.  HUl  vs.  Reif snider^  46  Md.  555. 
^^  Talier  vs.  Castle^  12  Md.  144,  where  the  facts  showed  that  there  was  a 
''^sapprehension  on  the  part  of  a  defendant,  which  prevented  him  from 
appearing  and  defending  an  equity  suit,  it  was  held  that  he  was  entitled  to 
relief.  In  all  cases  of  mistake,  equity  requires  the  injured  party  to  seek 
relief  promptly;  and  if  he  has  been  guilty  of  laches  his  complaint  will  not 
^  listened  to.     Hunt  vs.  Stewart,  53  Md.  225. 

m  Cited  in  Olenn  vs.  Baker,  1  Md.  Ch.  78. 
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and  statement  of  the  time  and  manner  of  its  discovery  by  the  complain- 
ant in  her  bill  for  relief,  she  being  the  custodiary  of  the  papers  of  her 
testator,  must,  in  the  absence  of  all  proof  impeaching  its  verity,  be  re- 
ceived by  the  Court  as  evidence,  and  weighed  in  connexion  with  the 
other  facts  in  the  cause. 

Where  the  circumstances  are  such  as  to  induce  an  executrix,  desirous  of 
acting  in  good  faith,  to  confess  a  judgment  against  her  deceased  hus- 
band ^s  estate,  the  subsequent  discovery  by  her  of  a  receipt  for  the 
money  claimed,  of   which  she  was  utterly  ignorant  previously,  will 

nglgl  enable  her  to  apply  *  successfully  to  a  Court  of  equity  for  a  new  trial 

^''''  at  law,  where  the  defence  may  be  investigated. 

One  administrator,  in  nowise  assenting  thereto,  is  not  liable  for  the  conse- 
quences of  the  negligence  or  misconduct  of  a  co-administrator,  (c) 

Where  executors  were  sued  in  a  joint  writ,  but  from  a  failure  to  arrest  one 
of  them,  judgments  were  rendered  against  them  at  dififerent  terms,  and 
one  of  them  subsequently  obtained  a  decree  in  equity  for  a  new  trial, 
that  Court  must,  to  accomplish  its  own  purposes,  direct  both  judgments 
to  be  stricken  out. 

Appeal  from  the  equity  side  of  Charles  County  Court.  The  bill 
iu  this  cause  was  filed  on  the  27th  April,  1837,  by  the  appellants,  and 
alleged,  that  sometime  in  the  year  1832,  a  certain  Richard  B.  Gardi- 
ner, the  husband  of  your  oratrix,  departed  this  life  without  a  will ; 
that  letters  of  administration  on  his  estate  were  granted  to  your  ora- 
trix and  William  F.  Bowling ;  that  to  March  Term  of  Charles  County 
Court,  1835,  two  suits  were  instituted  by  Richard  B.  Hardey,  use  of 
Edward  Simms,  against  your  oratrix  and  orator,  W.  F.  B.,  as  the  ad- 
ministrators of  R.  B.  G.  One  suit  was  instituted  on  a  single  bill, 
signed  and  sealed  by  the  said  R.  B.  G.,  on  the  11th  March,  1829,  pay- 
able to  Richard  B.  Hardey,  two  years  after  date,  for  $1,815 ;  and  the 
other  suit  was  instituted  for  the  recovery  of  a  balance  of  ¥419,  appear- 
ing to  be  due  from  the  said  R.  B.  G.  to  the  said  R.  B.  H.,  as  his  ward, 
with  interest  from  the  13th  June,  1817,  true  copies  of  both  causes  of 
action  as  filed  in  Charles  County  Court,  are  herewith  exhibited  as  a 
part  of  this  their  bill  of  complaint ;  that  said  claims  were  passed  by 
the  Orphans'  Court  of  Charles  County,  and  to  both  affidavit  is  at- 
tached by  R.  B.  H.,  of  their  justness  and  correctness.  And  your 
orator  and  oratrix  further  showeth  unto  your  honors,  that  W.  F.  B. 
was  returned  cepi  at  March  Term  of  Charles  County  Court,  and  that 
your  oratrix  was  not  taken  by  the  sheriff  to  that  term  of  Charles 
County  Court ;  that  he  api>eared  by  Peter  W.  Crain  his  attorney  to 
both  suits,  and  when  asked  by  said  attorney  if  he  should  resist  the 
payment  of  said  claims,  he  replied,  that  they  appeared  to  be  just,  and 
he  was  not  aware  of  any  defence  to  be  made  to  said  suits,  and  in- 
structed him  to  confess  judgments  in  both  cases;  that  judgments 
•  were  accordingly  confessed  by  the  said  attorney  as  will 
*"*  •    appear  by  short  copies  of  both  judgments  against  said  Wil- 


(c)  Cited  in  MeCann  vs.  Sloan,  25  Md.  587. 
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liam  F.  Bowling,  one  of  the  administrators  of  Richard  B.  Gardiner, 
at  Aagost  Term  of  Charles  County  Conrt,  1835,  herewith  exhibited  as 
a  part  of  this  their  bill  of  complaint ;  that  sabseqaently,  or  at  March 
Term  of  Charles  County  Court,  1836,  your  oratrix  was  returned  eepi 
to  the  suits  of  R.  B.  H.,  and  was  advised  by  her  friends  to  employ 
Peter  W.  Crain  as  her  attorney;  that  upon  reaching  Court  and  hav- 
ing an  interview  with  Mr.  Crain,  she  was  much  surprised  to  hear  that 
her  co-administrator  had  confessed  judgments  in  both  cases,  and 
commanicated  to  her  attorney  her  distrust  of  the  correctness  of  said 
claims;  that  her  late  husband,  R.  B.  G.  had  informed  her  that  he  had 
settled  with  Mr.  R.  B.  H.,  and  that  she  could  not  pay  the  open 
acconnt  unless  she  was  satisfied  that  it  was  correct ;  that  her  attor- 
ney then  informed  her  that  the  assets  of  the  estate  were  bound  for 
the  payment  of  the  judgments  confessed  by  her  co-administrator,  and 
unless  she  could  show  the  incorreetuess  of  the  claim,  it  would  be  folly 
to  contest,  and  that  he  would  investigate  the  claim  and  ascertain  its 
correctness ;  and  further,  that  the  single  bill  and  account  were  both 
sworn  to  be  correct  by  R.  B.  H.,  who  was  a  reverend  minister  of  the 
Roman  Catholic  Church,  and  he  concluded  that  they  were  correct; 
that  her  attorney  then  addressed  a  letter  to  William  L.  Brent,  desir- 
iDg  to  know  the  origin  of  both  claims,  when  he  received  a  letter  from 
Edward  Simms,  informing  him  that  one  was  for  the  real  and  the 
other  for  the  personal  estate,  which  letter  is  herewith  filed  and 
marked  Exhibit  C,  and  made  a  part  of  this  her  bill  of  complaint. 
That  at  August  Term  of  Charles  County  Court,  1836,  her  attorney 
not  knowing  of  any  defence  to  be  made,  so  as  to  overreach  the  judg- 
ment confessed  by  BowHng,  one  of  the  administrators  of  R.  B.  G., 
and  ignorant  of  any  receipt  from  R.  B.  H.  to  the  said  R.  B.  G.,  con- 
fessed the  judgments  without  making  any  defence  to  the  same,  copies 
of  which  judgments  are  herewith  exhibited  as  a  part  of  this  bill. 
And  your  oratrix  further  sheweth  unto  your  honors,  that  she  is  not 
much  acquainted  with  business,  indeed  she  may  with  truth   q^^ 
•  affirm,  that  she  is  ignorant  in  the  forms  of  the  law,  and  in  con-   •'^^ 
seqaence  of  a  misunderstanding  with  her  co-administrator,  she  has 
received  no  aid  from  him,  but  being  convinced  and  satisfied  of  the 
inJQstice  of  the  claim  of  R.  B.  H.  for  the  open  account,  she  addressed 
several  urgent  letters  to  her  attorney,  begging  an  interview  with  him, 
in  the  hopes  of  being  enabled  to  satisfy  him  of  its  incorrectness  and 
obtaining  redress;  that  said  attorney  did  see  her  about  1st  April,  and 
fully  stated  to  her  the  nature  of  the  claims,  the  manner  in  which  the 
judgments  were  confessed,  and  also  his  opinion  of  thieir  correctness, 
unless  she  could  exhibit  some  settlement  between  Gardiner  and  Har- 
dey,  or  a  receipt  from  Richard  B.  Hardey  to  Richard  B.  Gardiner, 
bis  gnardian.    Your  oratrix  knowing  nothing  of  business  when  she 
with  William  F.  Bowling  administered  on  Richard  B.  Gardiner's 
^tate,  submitted  all  the  papers  to  Mr.  Bowling  to  examine,  expect- 
ing that  he  would  communicate  to  her  if  there  were  any  important 
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receipts  amongst  theiu,  but  he  either  did  not  find  the  receipt  of  B.  B. 
H.  to  E.  B.  G.,  his  guardian,  or  finding  it,  failed  to  avail  himself  of 
it  and  did  not  communicate  it  to  your  oratrix;  that  she  then  re- 
solved to  examine  every  paper  connected  with  the  business  of 
B.  B.  G.,  and  about  the  3rd  of  April,  1837,  and  since  the  ooo- 
feasion  of  said  judgments,  she  found  a  receipt  signed  by  B.  B.  H.  to 
E.  B.  G.,  his  guardian,  dated  15th  March,  1827,  acknowledging  the 
receipt  of  $3,247.88  in  full  for  the  real  estate  of  the  late  John  F.  Har- 
dey,  and  in  full  of  dividend  of  the  personal  estate  of  the  late  John  F. 
Hardey,  deceased,  it  being  in  full,  and  duly  acknowledged  the  same 
before  Edmund  Turner,  a  justice  of  the  peace  for  Charles  County, 
which  receipt  is  herewith  exhibited  as  a  part  of  this  her  bill.  Kow 
your  oratrix  expressly  charges,  that  she  was  ignorant  of  the  existence 
of  said  receipt  at  the  time  the  said  judgments  were  confessed,  and  has 
not  received  the  benefit  of  said  receipt  in  consequence  of  her  ignor- 
ance of  its  existence,  and  that  the  single  bill  was  evidence  and  con- 
clusive of  all  dealings  between  the  parties ;  and  she  further  represents, 
that  believing  the  judgments  in  the  single  bill  to  be  correct,  she  has 
*  proceeded  to  make  payments  to  Edward  Simms,  in  addition 
^^^  to  the  payments  endorsed  on  the  bond,  to  the  amount  of 
9750;  that  the  money  was  paid,  to  be  applied  to  the  judgment  in 
the  bond,  and  expressly  directed  the  credits  to  be  so  entered,  bat 
against  the  positive  instruction  of  your  oratrix.  The  said  Edward 
Simms  hafi  given  a  receipt  in  one  case  without  designating  in  the 
judgment  one  receipt  to  be  applied  in  part  payment  of  both  judg- 
ments, and  the  third  receipt  against  the  wishes  of  your  oratrix;  and 
in  violation  of  her  instructions  he  has  applied  to  his  bond  the  judg- 
ment on  the  admitted  balance,  so  far  back  as  1817.  This  condact 
has  excited  the  suspicions  of  your  oratrix,  and  she  has  distrusted  its 
correctness,  and  believes  something  was  rotten,  from  their  wish  to 
credit  the  judgment  on  the  open  account,  when  she  expressly  charges 
her  agent,  Mr.  Thomas  E.  Gardiner,  to  have  it  applied  to  the  judg- 
ment on  the  bond,  which  receipts  are  herewith  exhibited  as  a  part 
of  this  her  bill.  And  your  oratrix  further  represents,  that  said 
Edward  Simms,  to  whose  use  said  judgments  are  entered,  now 
threatens  to  issue  fieri  facias  on  both  judgments,  all  of  which  is 
contrary  to  equity  and  good  conscience.  Prayer  for  an  injunction, 
&c.;  that  all  the  money  paid  by  your  oratrix  may  be  applied  to  the 
judgment  on  the  single  bill  as  directed  by  her,  and  until  it  is  so 
applied,  she  prays  your  honors  to  enjoin  and  prohibit  them  from 
issuing  on  said  judgment,  as  it  would  be  manifestly  unjust;  and 
also  of  subpoena  to  the  said  Eichard  B.  Hardey  and  Edward  Simms; 
that  the  said  Edward  Simms  may  answer  particularly  to  the  appli- 
cation of  the  payments,  and  that  the  said  Eichard  B.  Hardey,  upon 
his  corporal  oath,  may  answer  all  and  singular  the  matters  and 
things  herein  contained,  as  fully  and  particularly  as  if  he  was  again 
interrogated,  of  and  concerning  the  same ;  and  that  he  may  fully  and 
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diBtinctly  answer  what  consideration  passed  for  the  single  bill  exe- 
cuted bj  the  said  Richard  B.  Gardiner  to  the  said  Bichard  B.  Har- 
dej,  for  $1,815,  and  whether  or  not  he  executed  the  receipt  here- 
with exhibited,  and  purporting  to  be  in  fall  satisfaction  to  his  guar- 
dian, and  whether  said  receipt  did  not  include  the  balance  appear- 
ing doe  of  9419.65,  and  for  which  he  has  *  obtained  judgment  q^t^ 
against  the  administrator  of  Bichard  B.  Gardiner^  and  for  ^'^ 
general  relief.    This  bill  was  sworn  to  by  0.  G. 

Exhibit  Aj — referred  to  in  the  aforegoing  bill  of  complaint :  The 
Estate  of  Bichard  B.  Gardiner,  deceased, 

To  his  ward,  Bichard  B.  Hardey,  Db. 

To  9419.66,  a  balance  admitted  to  be  due  by  the  accounts  of 

the  deceased,  and  to  be  allowed  upon  the  production  of  the 

proper  vouchers 8419.66 

To  interest  on  the  above  sum,  from  the  13th  June,  1817,  until  paid. 

This  account  was  verified  by  oath  of  Bichard  B.  Hardey,  on  the 
12th  December,  1833,  and  passed  by  the  Orphans'  Gourt  of  Oharles 
County. 

Two  years  after  date,  I  promise  to  pay  Bichard  Benedict  Hardey 
or  order,  eighteen  hundred  and  fifteen  dollars,  with  legal  interest 
thereon,  from  this  date,  it  being  for  value  received.  Given  under 
my  hand  and  seal,  this  eleventh  day  of  March,  eighteen  hundred 
and  twenty-nine. 

91,815.00.  BiGHABD  B.  GABDINEB. 

Beceived  23rd  August,  1830,  five  hundred  dollars. 

1500.  B.  B.  Habdey. 

Received  19th  of  November,  1832,  two  hundred  dollars. 

1200.  BiOHABD  B.  Habdey. 

Received  April  12th,  1833,  five  hundred  and  seventy  dollars  on 
the  within  note. 

1570.  Edw'd.  SIMMS. 

22nd  November,  1833.    Beceived  three  hundred  dollars. 

1300.  EDW'D.   SIMMS. 

$1,815  00 
Interest  on  ¥1,815,  for  16  months,  12  days,  to  23rd 
August,  1830 148  33 


Amount 1,963  33 

{  August  23rd— By  cash 500  00 

m  

i  

Amount 1,403  33 

•Interest  for  27  months,  to  Nov.  19, 1832 196  66  371 

R 

Amount 1,659  89 

}  Nov.  19th,  1832— By  cash 200  00 

1  

Amount 1,469  89 

17  12  O.  &  J. 
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Brought  forward $1,159  89 

Interest  fo.  4  months  and  23  day,  12th,  1833 35  64 

Amount 1,495  53 

April  12ch— By  cash 570  00 

Amount 925  53 

Interest  for  7  months  to  November  12th,  1833 32  75 

Amount 958  38 

November  23rd  By  cash 300  00 

This  note  and  the  credits  thereon  were  also  verified  on  the  20th 
August,  1833,  by  the  oath  of  B.  B.  H.,  and  passed  by  the  Orphans' 
Court. 

Exhibit  B, — referred  to  in  the  aforegoing  bill  of  complaint: 
Charles  County  Court,  August  Term,  1835 : 

Richard  B.  Hardey,  use  of  Edward  Simms  vs.  WiUiam  F.  Bowling^ 
one  of  the  Adm^rs.  of  Richard  B.  Gardiner.  Debt.  Judg^t  for 
91,815  debt,  and  91,815  dam's,  and  costs.  The  dam's  to  be  released 
on  pay't.  of  int.  on  the  debt,  from  the  11th  day  of  March,  1829,  until 
paid.  Pl'fiPs.  admit  the  receipt  of  $500  on  the  23rd  day  of  Augnst, 
1830;  the  sum  of  two  hundred  dollars  on  the  19th  day  of  November, 
1832 ;  the  sum  of  $570  on  the  12th  day  of  April,  1833,  and  the  further 
sum  of  1300  on  the  22nd  day  of  November,  1833,  in  part. 

Cost,  $7.30.  Test.— John  Babnes,  Cl'k. 

Charles  County  Court,  August  Term,  1835 : 

Richard  B.  Hardey,  use  of  Edward  Simms  vs.  WiUiam  F.  Bowling, 
one  of  the  Adm'^rs,  of  Richard  B.  Gardiner.  Dam's.  Judg't  for 
91,500 — released  on  pay't.  of  9419.66,  with  interest  thereon  from  the 
13th  day  of  June,  1817,  until  paid. 

Cost,  98.90.  Test,— John  Babnes,  Cl'k. 

^^^       •  Exhibit  C, — referred  to  in  the  aforegoing  bill  of  complaint : 
•*• -*    Charles  County  Court,  March  Term,  1836: 

Richard  B.  Hardey,  use  of  Edward  Simms  vs.  Clarissa  Gardiner, 
Adrn^x.  of  Richard  B.  Gardiner.  Debt.  Judg't.  for  91,815  debt, 
and  91,815  dam's,  and  costs.  The  dam's,  to  be  released  on  pay't.  of 
int.  on  the  debt,  from  the  11th  day  of  March,  1829,  until  paid.  Pl'ff. 
admits  the  rec't.  of  9500  on  the  23rd  day  of  August,  1830;  the  sum 
of  9200  on  the  19th  of  November,  1832 ;  the  sum  of  9570  on  the  12th 
day  of  April,  1833,  and  the  further  sum  of  9300  on  the  22nd  day  of 
November,  1833,  in  part. 

Cost,  96.35.  Test,— John  Babnes,  Cl'k. 

Charles  County  Court,  Augnst  Term,  1836: 

Richard  B.  Hardey,  use  of  Edward  Simms  vs.  Clarissa  Gardiner, 
Adm^x.  of  Richard  B.  Gardiner.  Dam's.  Jud't.  for  91,500,  dam'^ 
and  costs.  The  dam's,  to  be  released  on  pay't.  of  9419.66,  with  int. 
thereon  from  the  13th  day  of  June,  1817,  until  paid. 

Cost,  97.05.  Test,— John  Babnes,  Cl'k, 
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Exhibit  D, — referred  to  in  the  aforegoing  bill  of  complaint : 

Washington,  10th  May,  1836. 

Peter  W.  Grain,  Esq.  Sir, — Col.  Brent  called  on  me  this  morning 
for  explanations  respecting  the  judgments  against  the  estate  of 
Richard  B.  Gardiner;  the  open  account  you  will  perceive  was  for 
amoant  due  Richard  B.  Ilardey,  for  and  on  account  of  balance  for 
the  personal  estate ;  the  note  was  given  for  the  share  of  the  land. 
All  of  which  I  have  more  fully  explained  to  Mrs.  Gardiner  when  she 
visited  the  city  last. 

Respectfully  your,  ob't.  Edwabd  Simms. 

Exhibit  E, — ^referred  to  in  the  aforegoing  bill  of  complaint : 

Beceivod  this  13th  March,  1827,  of  Richard  B.  Gardiner,  my  guar- 
dian, thirty-two  hundred  and  forty-seven  dollars  eighty-eight  cents, 
in  foil  for  the  real  estate  of  the  late  John  F.  Hardey,  deceased,  sold 
under  an  order  of  the  honorable  Justices  of  Prince  George's  County 
Court.  At  the  same  time,  received  •  my  full  proportion  of  ^.^q 
dividend  of  the  personal  estate  of  the  said  John  F.  Hardey,  •*  •  •» 
deceased,  it  being  in  full.  Richard  B.  Habdey. 

Acknowledged  by  R.  B.  H.,  before  a  justice  of  the  peace. 

Exhibit  Fj — referred  to  in  the  aforegoing  bill  of  complaint : 
(Copy.)    Estate  of  Richard  B.  Gardiner,  deceased, 

To  his  ward,  Richard  B.  Hardey,  Db. 
To$'il9.60,  balance  admitted  to  be  due  by  accounts  of  de- 
ceased   $419  60 

To  interest  on  the  above  sum  of  money,  from  the  13th  June,  1817, 
until  paid. 

Passed  by  the  Court.  Test, — H.  Beawneb, 

Feb.  13th,  1833.  Register  of  Wills  for  Charles  County. 
To  amount  of  the  above,  with  interest  to  13th  June,  1835,  $872  77 
Balance  on  note  to  Ist  July,  1836,  is 756  27 


$1,629  04 


On  the  back  of  the  above  is  thus  written,  to  wit: 

1836,  Sept.  11th.  Received  of  T.  E.  Gardiner,  two  hundred  dol- 
lars on  the  within  claim,  now  due  from  the  estate  of  the  late  R.  B. 
<Jardiner.  Edw'd.  Simms. 

Exhibit  G, — ^referred  to  in  the  aforegoing  bill  of  complaint: 

Washington  City,  13th  January,  1836.  Received  of  Mrs.  Clarissa 
Gardiner,  three  hundred  and  fifty  dollars,  on  account  of  my  claim 
agaiuRt  the  estate  of  Richard  B.  Gardiner,  late  of  Charles  County, 
State  of  Maryland  deceased. 

•350.  Edw'd.  SI30IS. 

Exhibit  H, — referred  to  in  the  aforegoing  bill  of  complaint : 

•200.  Received,  Washington,  October  22d,  1836,  of  Thos.  I.  Gar- 
<liner,  Esq.,  two  hundred  dollars,  on  account  of  two  judgments 
obtained  against  the  estate  of  Richard  B.  Gardiner,  deceased. 

Edw'd.  Simms. 


I 
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InjnDction  and  sulipffina  issoed  accordingly. 

•  At  August  Term,  1837,  B.  B.  H.  filed  his  demurrer  to  part, 
•*'*  and  bis  answer  to  other  parts  ol' the  said  bill  This  dereod- 
ant  H.  B.  H.,  by  protestation  as  Co  so  muob  of  tbe  said  bill  as  seeks 
to  set  aside ''^r  impeach,  or  have  any  relief  against  the  jndgmeiits 
rendered  at  Charles  County  Court,  at  August  Term,  1835,  in  faror 
of  this  det'etidant,  for  the  use  of  Edward  Simms  the  other  defendant, 
against  the  said  William  F.  Bowling,  for  the  sum  of,  &c.  &c.,  and 
against  tbe  Judgment  rendered  by  said  Court  at  the  August  Term  of 
the  year  1836,  in  favor  of  thiK  defendant  for  tbe  use,  &c.,  against 
the  said  Clarissa  Gardiner,  of  a  like  sam  of,  &c.;  or  that  prays  an 
injunction  against  this  defendant  to  stop  his  proceedings  at  law 
against  the  said  Clarissa  Gardiner  and  William  F.  Bowling,  this 
defendant  doth  demur  thereunto,  and  for  cause  of  demurrer  shewetb, 
that  it  appears  by  the  complainant's  own  shewing,  that  the  defend- 
ant, for  tbe  nse  of  the  said  Edirard  Simms,  the  other  defendant,  bath 
obtained  the  said  judgments  complained  against  on  the  law  side  of 
your  honor's  Oourt,  in  due  course  of  law,  and  this  defendant  is  ad- 
vised that  said  judgments  cannot  and  oaght  not  to  be  called  iu  qnes- 
tion  in  this  honorable  Court;  and  for  further  cause  of  demurrer  this 
defendant  sheweth,  that  there  is  not,  as  he  is  advised,  any  matter  or 
thing  set  forth  in  and  by  the  said  bill,  as  a  tbuodation  of  equity  for 
this  Court  to  interpose  iu  relation  to  the  said  two  judgments  at  law, 
but  that  all  matter  and  things  relative  thereto  were  properly  cogni- 
zable at  law,  and  that  the  said  complainants  cannot  now  avail  them- 
selves in  your  honor's  Court,  the  defences  as  set  up  by  them  here, 
and  which  was  above  cognizable  upon  said  trials  at  law,  when  above 
they  could  have  availed  themselves  of  the  benefit  of  the  same,  if  the 
same  be  true,  for  which  reasons,  and  for  divers  other  causes,  this 
defendant  doth  demur  to  so  much  of  the  said  bill  as  aforesaid,  and 
humbly  prays  tbe  judgment  of  this  honorable  Court,  whether  he 
shall  make  any  further  or  other  answer  thereto. 

And  as  to  so  much  of  said  bill  as  this  defendant  hath  not  before 
demurred  to,  this  defendant  in  no  sort  waiving,  &c.  This  defendant, 
for  answer  to  tbe  residue  of  the  complainant's  •  said  bill,  this 
*■'"  defendant,  speaking  for  himself,  and  not  for  the  other  defend- 
ant, he  tliifl  defendant  doth  answer  and  says  as  follows :  that  it  is 
true  that  letters  of  administration  upon  the  estate  of  tbe  deceased 
\\.  B.  G.  were  granted  as  stated  iu  said  bill  to  thecoinplainauls,  and 
that  tlie  Ruits  as  stated  in  said  bill  were  instituted  to  March  Term, 
1835,  of  Charles  County  Court,  on  the  law  side,  and  forthe  amounts 
and  upon  tlie  cause  of  actions  therein  stated;  and  it  is  also  true, 
that  judgments  were  confessed  in  said  causes  at  the  severitl  terms  of 
said  Court,  aa  stated  in  said  l>ill  of  complaint,  and  for  the  amounts 
as  stated  and  shewn  by  exhibits  B  and  C,  accompanying  said  hill, 
and  that  final  judgments  were  rendered  in  said  cases  at  the  limes 
stated  iu  said  bill.    This  defendant  says,  he  knows  nothing  of  what 
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<»nversation8  were  had  between  said  complainants  and  their  attor- 
ney, Peter  W.  Grain,  Esquire,  and  cannot  admit  that  the  eonversa- 
tioDS  stated  in  said  bill  did  take  place;  that  it  is  also  true,  that  Ed- 
ward Simms  the  other  del'endant,  did  write  the  letters  named  in  said 
bill,  and  marked  as  exhibit  D;  it  is  also  true,  that  this  defendant 
did  give  the  receipt  marked  E,  as  an  exhibit  accompanying  the  com- 
plainant's bill,  to  his  late  guardian  B.  B.  G.,  but  under  circumstances 
this  defendant  will  hereafter  in  this  answer  disclose  and  state  to 
your  honors.  This  defendaut  further  states,  in  answer  to  the  inter- 
rogatories put  to  him  in  the  bill  of  the  complainauts,  that  the  con- 
sideration for  which  the  note  of  $1,815  was  given,  was  the  balance 
doe  for  the  real  estate  of  this  defendant,  the  amount  of  which  the 
deceased  B.  B.  G.  had  received  as  this  defendant's  guardian  when  a 
minor 

This  defendant  states  that  he  did  sign  and  execute  the  receipt 
exhibited  with  the  said  bill,  and  purporting  to  be  in  full  satisfaction ; 
and  that  it  did  include  the  said  balance  appearing  to  be  due  of  four 
hundred  and  nineteen  dollars  and  —  cents,  and  for  which  one  of  said 
judgments  was  obtained;   but  positively  denies  that  said  sum  of 
four  hundred  and  nineteen  dollars  and  —  cents  were  paid  at  that 
time,  before  or  since,  by  B.  B.  G.,  or  any  other  pei^son,  and  was  never 
received;  that  the  time  said  receipt  was  given,  the  said  deceased, 
B.  B.  G.,  promised  •  to  meet  this  defendant  at  Upper  Marl-   q.^^ 
boro',  in  Prince  George's  County,  Maryland,  some  days  there-   ••  ■  ^ 
ailer,  and  to  pay  to  him  said  sum,  which  was  a  balance  due  him  on 
the  personal  estate,  and  that  he  disappointed  him,  and  did  not  meet 
him  as  promised,  nor  did  he  ever  pay  the  same,  nor  any  person  for 
him,  or  any  part  of  the  same;  that  said  receipt  was  made  at  request 
of  said  B.  B.  G.,  deceased,  in  whose  promise  this  defendant  had  a 
<X)Dfldence  that  induced  him  to  give  it  under  the  circumstances  he 
didf  and  that  upon  said  B.  B.  G's  not  complying  with  his  promise, 
this  defendant  wrote  him,  in  his  life-time,  one  or  more  letters,  stat- 
ing the  fact  to  him,  and  complaining  of  his  not  doing  so,  and  asking 
payment,  some  of  which  letters  are  now  in  the  possession  of  said 
Clarissa,  one  of  the  eompiaiuants,  who  found  said  letters  among  said 
B.B.  G's  papers,  after  his  death ;    and  this  defendant  is  informed 
by  Edward  Simms,  the  other  defendant,  and  he  believes  it  to  be  true, 
that  the  said  Clarissa  saw  and  read  said  letters  among  said  deceased's 
Papers,  in  the  presence  of  her  said  agent  Thomas  B.  Gardiner,  and 
Edward  Simms,  one  of  said  defendants,  before  she  filed  said  bill  of 
^iQplaint,  or  made  affidavit  to  the  same,  and  that  said  bill  was 
n^ade  by  her  after  she  knew  that  said  sum  of  four  hundred  and 
nineteen  dollars  and  —  cents  had  never  been  paid,  and  that  said 
^ceipt  was  given  under  the  circumstances  before  stated.      And 
Mher  this  defendant  says  and  states,  that  at  the  time  he  gave  his 
*^»d  receipt  for  the  amount  of  his  real  estate  to  his  said  guardian, 
<^  said  gnardian  in  payment  gave  him  his  note  of  hand  for  a  large 
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amonnt,  and  that  apon  the  day  of  the  date  of  the  said  uote  of  eigh- 
teen hundred  and  fifteen  dollars,  his  said  guardian  settled  the  first 
note  in  part  with  this  defendant,  and  gave  him  his  said  note  for  the 
eighteen  hundred  and  fifteen  dollars,  payable  in  two  years  from  its 
date,  which  was  the  time  asked  by  said  guardian,  it  being  the  bal- 
ance due  at  said  settlement  for  the  real  estate,  and  he  then  took  np 
the  first  note;  and  that  said  note  of  eighteen  hundred  and  fifteen 
dollars  was  given,  a  sum  for  the  balance  due  and  unpaid  to  this  de- 
fendant on  the  note  first  given  at  date  of  the  aforesaid  receipt,  and 
Qiyiy  ^^  ^^^  ^^®  balance  due  upon  the  •  real  estate,  and  did  not 
•*•  •  embrace  the  amount  due  for  the  personal  estate,  as  before 
stated.    And  this  defendant  denies  all  and  all  manner  of,  &c. 

The  demurrer  of  Edward  Simms,  one  of  the  defendants,  to  part 
and  his  answer  to  other  parts  of  the  bill. 

The  demurrer  was  the  same  as  that  of  the  other  defendant. 

This  defendant  for  answer  to  the  residue  of  the  complainant's  bill 
doth  say  as  follows :  that  he  did  write  the  letter  D.  It  is  also  true, 
that  the  other  defendant  did  give  the  receipt  marked  E ;  but  that 
the  same  were  given  as  this  defendant  understood  and  believed,  under 
circumstances  he  will  hereafter  name.  This  defendant  further  states^ 
in  answer  to  the  interrogatories  put  to  him,  that  he  always  under- 
stood from  the  difierent  parties  connected  with  the  note  of  eighteen 
hundred  and  fifteen  dollars  that  it  was  given  for  a  balance  due  to 
the  other  defendants  by  his  late  guardian  Eichard  B.  Gardiner,  for 
the  real  estate  of  the  said  other  defendant,  being  a  balance  due  upon 
a  note  for  a  larger  amount,  given  by  said  guardian  at  a  prior  time 
for  said  real  estate  alone,  a  part  of  which  prior  note  was  paid  at  the 
time  said  note  of  eighteen  hundred  and  fifteen  dollars  was  given — 
and  said  note  of  eighteen  hundred  and  fifteen  dollars  was  given  for 
said  balance,  and  the  first  note  taken  up.  This  defendant  also 
states,  that  he  also  understood  and  believes,  that  the  aforesaid 
receipt  did  include  the  said  sum  of  four  hundred  and  nineteen  dol- 
lars and  —  cents,  but  that  the  same  was  not  paid  at  the  time;  hot 
to  save  multiplying  receipts,  the  said  Bichard  B.  Gardiner  promised 
the  other  defendant  that  if  he  would  include  the  said  sum  in  said  re- 
ceipt, that  he  the  said  Bichard  B.  Gardiner  would  meet  him  in  a  short 
time  thereafter,  at  Upper  Marlboro',  Prince  George's  County,  Mary- 
land, and  would  then  pay  him  the  said  sum  of  money,  which  this  de- 
fendant says  he  never  did.  This  defendant,  since  the  death  of  the 
said  B.  B.  G.,  and  subsequent  to  the  date  of  said  receipt  and  note, 
has  seen  and  read  letters  from  the  other  defendant  to  the  said  B.  B. 
G.,  shewn  to  him  by  the  said  Clarissa  Gardiner,  and  in  her  posses- 
sion, and  which  lettera  were  after  the  said  receipt,  and  to  the  best 
of  his  recollection,  after  said  notes  were  given,  and  •  in  the 
o7o  life-time  of  said  B.  B.  G.,  in  which  the  other  defendant  com- 
plained to  said  deceased,  that  he  had  not  met  him  at  Upper  Marl- 
boro' aforesaid,  to  pay  the  said  sum  of  money  as  aforesaid,  and  which 
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was  incloded  in  said  receipt,  after  the  promise  of  said  deceased  to 
pay  the  same  subsequent  thereto,  &nd  as  aforesaid,  and  that  the  said 
letters  were  in  the  proper  hand-writing  of  the  other  defendant.    This 
defendant  being  well  acquainted  with  the  same,  having  often  seen 
said  other  defendant  write,  and  that  said  letters  were  received  by 
said  deceased,  in  his  life-time;  .and  your  honors  are  prayed  to  order 
tbe  complainants  to  produce  the  same.     This  defendant  further 
states,  that  the  said  letters  were  read  in  presence  of  said  Clarissa 
Gardiner,  who  gave  them  to  this  defendant  to  read  after  said  judg- 
ments were  rendered,  and  before  she  made  her  affidavit  to  the  said 
bill  of  complaint,  and  that  the  agent  of  said  Clarissa  Gardiner,  Thomas 
I.  Gardiner,  was  present  when  the  same  was  shewn,  and  saw  and 
heard  them  read  at  Clarissa's  own  house.    This  defendant  further 
states,  that  his  recollection  is,  that  when  the  agent  of  said  Clarissa 
Gardiner  made  the  payments  alluded  to  in  the  bill,  he  did  request 
this  defendant  to  credit  them  upon  the  note  judgment,  and  that  he 
stated  the  sum  to  be ;  that  said  Clarissa  wished  the  note  judgment 
to  be  paid  first,  bnt  denies  positively  that  said  agent  or  said  Clarissa, 
or  any  one,  ever  stated  that  it  was  because  the  other  judgment  wa8 
not  justly  due.    This  defendant  also  positively  denies,  that  he  did 
give  the  credits  on  the  judgments  for  the  reasons,  and  with  the  views 
stated  in  the  said  bill  of  complaint,  or  that  he  ever  thought,  or  had 
leason  to  think,  that  the  judgment  complained  against  was  not  just; 
bat  on  the  contrary,  he  knew  that  the  saiid  sum  of  money  for  which 
said  judgment  was  obtained,  had  never  been  paid.    This  defendant 
also  positively  denies  that  said  Clarissa  was  ignorant  of  said  receipt 
at  the  time  said  judgments  were  given,  for  it  was  in  her  possession, 
as  administratrix  upon  said  deceased's  estate.    And  this  defendant 
further  denies  that  said  note  is  evidence,  conclusive  and  final,  of  all 
demands  between  the  parties ;  and  this  defendant  denies  all  and  all 
manner  of,  &c. 

*  The  general  replication  was  then  filed,  and  a  commission  Qiyo 
issaedto  take  proof,  but  no  witness  was  ejramined  except  the  •'•^ 
Bev.  B.  B.  Hardey,  one  of  the  defendants,  who  was  objected  to  as 
incompetent,  for  the  reasons  stated  in  the  opinion  of  this  Court,  and 
his  evidence  rejected. 

At  August  Term,  1841,  the  cause  was  set  down  by  consent  for  final 
hearing  upon  the  bill,  answers,  exhibits  and  proofs  taken,  the  com- 
plainant^i  still  excepting  to  the  competency  of  the  defendant,  E.  B. 
H.,  as  a  witness  for  his  co-defendant.  The  County  Court  [C.  DOB- 
SBT,  A.  J.,]  dismissed  the  bill  with  costs,  and  the  complainants  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Aboheb,  Dorset,  and  Chambebs, 

^»  Johfuan^  for  the  appellants.    B.  J.  Brent,  for  the  appellees. 
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Dorset,  J.,  delivered  the  opiDion  of  this  Goart.  Against  the 
making  the  injanction,  perpetaal,  to  the  judgments  against  the  ap- 
pellants a«  administraters  of  Bichard  B.  Gardiner,  each  to  be  re- 
leased on  the  payment  of  $419.66,  &c.,  or  to  the  granting  a  new  trial 
in  the  cases  in  which  they  were  rendered,  the  testimony  of  Richard 
B.  Hardey  has  been  relied  on  by  the  appellee,  Simms,  who  insists, 
that  thereby  the  whole  equity  of  the  bill  is  disproved,  and  that  sub- 
stantial justice  ajipearing  to  have  been  administered  to  the  parties 
by  the  rendition  of  the  judgments  complained  of,  the  complainants 
are  entitled  to  relief,  neither  in  the  specific  mode  in  which  they  have 
sought  it  by  their  bill,  nor  in  that  in  which  it  has  been  claimed  for 
them  in  the  argument  before  this  Court.  But  to  the  admissibility  of 
this  testimony,  exceptions  have  been  taken,  any  one  of  which,  iCsos- 
tained,  must  exclude  it  from  the  consideration  of  this  Court.  The 
exception  mainly  urged,  was,  that  being  a  party  to  the  suit,  his  tes- 
timony was  taken  before  a  commissioner  without  a  previous  order  of 
the  Court  for  that  purpose.  In  answer  to  which  it  has  been  insisted 
in  behalf  of  the  appellees,  that  the  exceptions  filed  to  the  admissi- 
^^  bility  of  *  Hardey's  testimony  do  not  present  the  point  or 
ground  of  objection  now  asserted  in  this  Court,  and  that  under 
the  Act  of  1832.  ch.  302,  and  the  decisions  of  this  Court,  it  must 
affirmatively  appear,  that  the  point  raised  in  the  Court  of  Appeals 
was  the  point  presented  to  the  consideration  of  the  Court  below,  and 
by  it  decided.  Conceding  this  doctrine  to  the  fullest  extent  to  which 
it  can  reasonably  be  carried,  we  think  the  exception  filed  below  does 
with  sufficient  precision  present  the  very  points  now  raised  before 
us.  The  appellants  excepted  to  the  competency  of  Hardey  as  a  wit- 
ness, upon  three  several  grounds — Ist,  '^  because  he  is  interested  in 
the  event  of  the  suit.  2ndly,  because  he  is  one  of  the  defendants  in 
the  suit.  3rdly,  because  he  waa  the  legal  plaintiff  in  the  cause." 
Looking  at  the  three  exceptions  in  connection,  what  point  can  it 
rationally  be  conceived  is  raised  in  the  second,  unless  it  be  that  now 
urged  before  this  Court  t  But  whether  it  be  so  or  not  is  wholly  im- 
material, this  Court  having,  on  more  than  one  occasion,  decided,  that 
on  an  objection  to  testimony,  the  point  decided  by  the  Court  is  its 
admissibility  or  inadmissibility,  not  the  sufficiency  or  insufficiency  of 
the  reasons  assigned  for  its  rejection.  The  exception,  therefore,  we 
think  sufficiently  pointed,  and  that  the  testimony  to  which  it  is  ad- 
dressed is  excluded  by  it.  See  the  case  of  Jones  vs.  Hardesty  and  oiL 
10  G.  i&  J,  414.  On  the  part  of  the  appellees  it  is  insisted,  that  the 
rejection  of  the  testimony  taken  under  the  commission  issued  for  that 
purpose,  cannot  operate  to  their  prejudice,  or  in  the  slightest  degree 
influence  the  results  to  which  the  Court  must  have  arrived,  had  the 
testimony  been  rescued  from  the  objections  made  to  its  reception. 
That  the  same  grounds  against  perpetuating  the  injunction  or  grant- 
ing a  new  trial  at  law,  are  established  by  the  answers  of  the  appel- 
lees, as  the  entire  record  would  have  presented,  had  no  exceptions 


GABDINBR  ET  AL.  vs.  HARDBY  BT  AL.— 12  G.  &  J.   265 

ft 

been  taken  to  the  testimony.    Without  stopping  to  moot  the  ques- 
tion, bow  far  the  answer  of  a  co-defendant,  the  legal  plaintiff  in  a 
cause,  who  has  no  interest  ii|  the  subject-matter  in  controversy,  can 
be  relied  on  as  evidence  for  his  co-defendant,  the  real  party  in  in- 
terest in  the  cause,  let  us  see  whether  the  statements  in  the  answers 
here  •  pressed  into  that  service,  are  admissible  as  evidence  to    ^  _ 
tebut  the  complainant's  equity,  as  it  appears  upon  the  bill,  ex-    ^^* 
hibits,  and  admissions  in  the  answers.    The  statements  alluded  to 
are  those  given  in  explanation  and  avoidance  of  the  receipt  of  Har- 
dey,  exhibited  with  the  bill.    The  question  turns  entirely  upon  the 
enqairy,  whether  they  are  responsive  to  the  allegations  or  interroga- 
tories contained  in  the  bill  of  complaint.    By  its  allegations,  it  has 
not  been  pretended  that  these  disclosures  were  responsively  drawn 
from  the  appellees.    But  it  is  alleged,  that  they  were  responsive  to 
the  interrogatories  propounded  to  Richard  B.  Hardey  alone.    Upon 
a  carefnl  examination  of  those  interrogatories,  we  are  clearly  of 
opinion,  that  the  statements  in  the  answers  relied  on  as  a  bar  to  the 
complainant's  equity,  are  not  responsive  to  the  bill,  but  matters  of 
defence,  set  up  in  avoidance  of  the  receipt,  the  ground  work  of  the 
complainant's  claim  to  relief.    The  bill  asserts,  that  the  receipt,  as 
upon  its  face,  it  strongly  purports,  but  does  not  conclusively  shew, 
was  given  for  the  same  cause  of  action  on  which  the  judgments  were 
rendered.    And  the  interrogatory  inquires  whether  he  executed  the 
receipt!  ^^and  whether  said  receipt  did  not  include  the  balance  ap- 
pearing due  of  four  hundred  and  nineteen  dollars  and  sixty-six  cents, 
and  for  which  he  has  obtained  judgments"  against  the  appellants t 
To  both  of  which  inquiries  he  answered  distinctly  and  fully  in  the 
affirmative ;  and  then,  as  matter  in  defence,  and  in  avoidance  of  the 
receipt,  proceeded  to  state  a  variety  of  facts,  none  of  which  were 
charged  in  the  bill,  and  in  relation  whereto  he  had  not  been  interro- 
gated.   Had  the  interrogatory  called  on  bim  to  state  whether  he  had 
not  been  paid  the  $419.66,  for  which  the  receipt  had  been  given,  the 
door  would  have  been  opened  to  the  disclosures  he  made,  and  they 
might  well  be  regarded  as  impairing  the  weight  attached  to  the  re- 
ceipt.   But  not  being  responsive  to  the  bill,  nor  sustained  by  the 
proof,  at  the  final  hearing  of  the  cause,  they  are  entitled  to  no  con- 
sideration. 

The  obstacles  alleged  to  be  interposed  by  the  proof  and  answers 
to  the  relief  prayed,  having  been  removed,  let  us  examine  the  next 
defence  which  has  been  set  up  by  the  •  appellees,  to  wit,  that  q^^^ 
the  bill  itself  does  not  disclose  a  case  in  which  it  is  competent  ^^-^ 
for  a  Court  of  equity  to  give  any  relief.  We  will  first  consider  this 
proposition  in  reference  to  the  judgment  complained  of,  which  has 
l^een  obtained  against  Clarissa  Gardiner.  The  ground  upon  which 
her  right  to  relief  is  denied,  is,  that  she  was  guiltj'  of  such  negligence, 
in  not  pleading  in  bar  to  the  judgment  recovered,  the  evidence  she 
&0W  relies  on  to  show  that  it  ought  never  to  have  been  rendered 
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againi^t  her ;  that  a  Court  of  eqaity  can  give  her  no  aid  in  avoiding 
its  payment.  It  is  apparent  from  the  record,  that  at  the  time  she 
states  her  discovery  of  the  receipt  to  her  intestate,  it  was  too  late,  by 
a  motion  for  a  new  trial  or  otherwise,  to  have  made  it  available,  at 
law,  as  a  defence  to  the  claim  for  which  judgment  had  been  rendered 
against  her.  It  roast  also  be  conceded,  that  her  denial  on  oath  of  all 
previous  knowledge  of  the  existence  of  the  receipt,  with  her  state- 
ment of  the  time  and  manner  in  which  she  discovered  it,  she  being 
the  custodiary  of  the  papers  of  her  deceased  husband,  must,  in  the 
absence  of  all  proof  impeaching  her  verity,  be  received  by  the 
Court  as  evidence  in  the  cause,  and  be  weighed  in  connection  with 
all  the  other  facts  established  by  the  bill,  answers  and  exhibits,  in 
forming  an  opinion  upon  the  appellant,  Clarissa's  claim,  to  the  relief 
she  seeks.  If  she  has  not  forfeited  all  claim  to  the  favor  of  a  Gonrt 
of  equity,  and  the  testimony  of  Hardey,  and  the  portions  of  the 
answers  deemed  not  responsive  to  the  bill,  be  excluded,  it  appears  to 
be  conceded,  that  Mrs.  Gardiner  would  be  entitled  to  the  interposi- 
tion of  a  Court  of  equity  in  her  behalf.  But  it  is  said,  that  her 
statement  that  her  husband  had  informed  her  that  he  had  settled 
the  claim  of  Hardey,  and  her  not  looking  amongst  his  papers  for  the 
receipt,  as  the  evidence  of  such  settlement,  before  the  judgment  was 
rendered,  are  such  acts  of  negligence,  as  will  deprive  her  of  all  favor 
in  the  eyes  of  the  Court  of  Chancery.  We  do  not  regard  her  conduct, 
under  the  circumstances  of  this  case,  as  forfeiting  all  claim  to  such 
favor.  It  must  be  remembered,  that  she  was  a  woman  not  presumed 
to  have  much  acquaintance  with  the  nature  of  the  business  in  which 
QfiQ  ®^®  ^^®  engaged ;  that  she  was  associated  in  •  the  administra- 
^^^  tion  with  a  man  in  whom  she  had  confidence,  to  whom  she 
confided  all  the  papers  of  the  deceased,  and  in  whose  ability  properly 
to  administer  the  assets  of  the  deceased,  it  is  fair  to  presume,  she 
reposed  confidence.  The  existence  of  any  receipt  had  never  been 
communicated  to  her  by  her  husband,  or  any  one  else.  The  claim 
had  been  sworn  to  by  Mr.  Hardey,  a  minister  of  the  Gospel  and 
passed  by  the  Orphans'  Court  of  her  county,  upon  the  records  of 
which,  in  all  probability,  it  appears  from  the  gnaixlian's  accounts, 
settled  by  Eichard  B.  Gardiner  himself,  that  the  sum  claimed  was 
due  by  him,  and  that  he  had  never  there  claimed  or  been  allowed  a 
credit  for  its  payment.  In  addition  to  this,  the  co-administrator, 
mainly  relied  on  by  her  in  the  settlement  of  the  intestate's  estate, 
who  was  in  possession  of  all  his  papers,  and  who  the  widow  had  a 
right  to  presume  had  unsuccessfully  searched  for  the  evidence  of  the 
payment  of  this  claim,  had  long  before  confessed  judgment  for  its 
amount.  Would  not  the  instance  be  rare  indeed,  where  a  widow, 
administratrix,  similarly  situated,  would  have  pursued  a  different 
course  from  that  to  which  Mrs.  Gardiner  reluctantly  yielded!  Can 
we  then,  consistently  with  that  liberality  and  justice  which  always 
control  the  decisions  of  a  Court  of  equity,  say,  that  she  has  been 
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£^i)tj  of  such  negligence,  in  not  defeating  at  law  the  judgment 
which  has  been  rendered ;  that  the  doors  of  a  Court  of  equity  are 
forever  closed  against  her,  when  apart  from  the  imputation  of  neglect, 
as  far  as  the  proceedings  before  us  permit  us  to  look,  she  appeals  to- 
snch  a  Ck>urt  to  give  her  an  opportunity  of  discharging  herself,  by  a 
trial  at  law,  from  a  claim  which,  as  far  as  the  proceedings  before  us 
will  enable  us  to  look,  appears  by  an  admitted  receipt  in  full,  to  have 
been  satisfied  and  paid  nearly  fifteen  years  ago.    Thus,  to  place  her 
beyond  the  pale  of  equitable  relief  in  a  case  of  such  apparent  in- 
justice and  hardship,  would,  we  think,  under  the  circumstances  of 
this  case,  be  inconsistent  with  the  enlightened  and  liberal  principles 
by  which  Courts  of  equity  are  governed.     So  far  from  exhibiting  that 
negligence  and  inattention  to  her  duty  a«  administratrix,  which  have 
been  imputed  to  her,  she  appears  to  have  yielded  to  the  ^^m 
•  strong  array  of  circumstances  against  her,  and  her  utter  •»^* 
ignorance  of  the  existence  of  that  receipt,  by  which  only  the  claim 
eonld  have  been  successfully  resisted.    Even  after  the  judgment,  her 
sDspicions  do  not  appear  to  have  slept.    She  called  on  Simms  to 
obtain  all  the  information  she  could  upon  the  subject;  and  when, 
subsequently,  her  suspicions  of  foul  play  wese  increased  by  Simms' 
refusing  to  credit  the  payments  she  made  to  the  judgment,  to  which 
she  directed  their  application ;  as  a  last  resource,  a  forlorn  hope,  she 
determined  herself  to  search  the  papers  in  the  hands  of  her  co- 
administrator, and  on  that  examination,  the  discovery  of  the  receipt 
took  place.    One  administrator,  in  no  wise  assenting  thereto,  is  not 
liable  for  the  consequences  of  the  negligence  or  misconduct  of  a  co- 
administrator.   And  it  would,  in  this  case,  be  rather  a  severe  measure 
of  justice  to  visit  on  Mrs.  Gardiner  the  results  which  should  attach 
to  the  delinquency  of  Bowling. 

We  are,  therefore,  of  opinion,  that  Mrs.  Gardiner  is  entitled  ta 
have  the  judgment  of  which  she  complains  stricken  out,  and  her 
case  brought  up  by  regular  continuances  to  the  ensuing  term  of 
Charles  County  Court,  where  the  case  is  to  be  tried  as  if  no  judgment 
herein  had  ever  been  rendered. 

Having  expressed  this  opinion  as  to  the  judgment  rendered  against 
Clarissa  Gardiner,  it  follows  as  a  necessary  consequence,  that  the 
judgment  against  William  F.  Bowling  must  share  the  same  fate  ^ 
^th  judgments  being  rendered  in  a  joint  action  against  the  two  de- 
fendants, the  same  judgment  must  be  rendered  against  both.  The 
judgment  against  Bowling  must,  in  like  manner,  be  stricken  out,  and 
the  case  brought  up  by  continuances,  and  both  cases  be  consolidated 
and  tried. 

As  respects  the  payments  made  to  Edward  Simms  by  Mrs. 
Gardiner,  since  the  rendition  of  the  judgments  against  her,  this 
Cowt  will,  of  course,  direct  them  to  be  altogether  credited  on  the 
judgments  rendered  against  the  appellants  on  the  note  of  the  in- 
state for  91,815.  Decree  reversed  without  costs. 
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385    •Charles  Opfutt  and  Heney  Clagett  vs.  Wiio^iam 

C.  GoTT. — ^December,  1842. 

Pending  a  caveat  to  a  nuncupative  will  appointing  an  executor,  the  Orphans^ 
Court  granted  letters  of  administration  pendente  lite.  After  this,  the 
caveat  was  overruled,  and  the  will  established  by  the  Orphans^  Ck)iirt. 
The  caveators  appealed.  This  suspends  all  further  proceedings  before 
the  Orphans'  Court,  and  while  it  is  undecided,  that  Court  cannot  pro- 
ceed to  grant  letters  of  administration,  (a) 

Appeals  from  the  Orphans'  Court  are  heard  and  determined  at  the  term  to 
which  the  appeal  is  taken. 

The  Act  of  1798,  ch.  101,  sub-ch.  2,  sec.  9,  gives  the  Orphans'  Court  jurisdic- 
tion to  decide  a  caveat  to  a  will  or  codicil  respecting  personal  property, 
or  appointing  an  executor;  the  11th  section  authorizes  either  party, 
aggrieved  by  its  decision  in  such  cases,  to  appeal,  declares,  that  such 
appeal  shall  stay  further  proceedings,  and  that  the  decree  of  the  Court 
appealed  to,  shall  be  final  and  conclusive;  and  the  19th  section  of  the 
15  sub-chap,  of  that  Act,  does  not  warrant  the  granting  letters  of  ad- 
ministration in  chief,  pending  an  appeal  from  a  decree  overruling  a 
caveat  to  a  will.  • 

Appeal  from  the  Orphans'  Court  of  Montgomery  Connty.  On 
the  1st  of  November,  1842,  the  appellants,  as  the  next  of  kin  of 
Aaron  Offutt,  deceased,  filed  their  petition  in  said  Orphans'  Ooart, 
alleging,  that  they  have  by  their  petitijon  filed  this  day,  prayed  the 
Court  to  amend  the  record  in  the  case  of  William  C.  Gott,  libellant, 
against  the  appellants,  respondents,  that  they  may  appeal  from  said 
decree  when  the  same  is  amended,  or  whether  the  same  is  amended 
or  not,  which  petition  is  now  pending  and  andecided  ]  that  they  have 
been  informed  and  believe,  that  the  appellee,  notwithstanding  the 
pendency  of  said  proceeding,  and  prayer  for  said  appeal,  is  aboat  to 
make  application  for  letters  testamentary  on  said  estate  of  Aaron 
Offutt,  deceased ;  they  therefore  pray  letters  testamentary  may  not 
be  granted  until  the  appeal  prayed  for  is  finally  decided,  because  yoar 
petitioners  allege,  that  letters  of  administration  pendeftUe  lite  have 
been  granted  the  appellants,  which  are  valid  and  in  force  until  the 
controversy  concerning  the  will  of  the  said  deceased  is  ended,  and 
because  the  said  letters  testamentary  cannot  with  propriety  be 
granted  before  the  appeal  is  decided,  and  if  the  same  are  granted, 
QfiA  ^^®  •Court  here  cannot  provide  for  conforming  to  the 
•'^"  decision  of  the  Court  above,  whether  the  said  decision  be 
eventually  for  or  against  the  appellant,  &c. 

On  the  2nd  November,  1842,  the  appellee  answered  the  said  peti- 
tion, and  alleged,  that  by  decree  of  the  28th  October,  1842,  the  nan- 


la)  Cited  in  State  vs.  WiUiams,  9  Gill,  176,  and  Eddea  vs.  Edden,  10  Md- 
«2. 
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cnpatire  will  of  Aaron  Offatt,  so  far  as  relates  to  the  appointment  of 
joar  petitioner,  executor,  was  adjudged  to  have  been  lawfully  made, 
and  accordingly  admitted  to  probat  by  said  decree.  The  only  object 
and  {!>nrpose  of  said  will,  as  set  up,  was  the  appointment  of  the 
appellee,  his  executor.  Prayer — that  letters  may  be  granted  under 
said  will. 

Od  the  9th  November,  1842,  the  Orphans'  Court  passed  a  decree, 
which,  after  reciting  the  proceedings  in  the  case,  and  upon  the  nun- 
cupative will  of  the  deceased;  its  admission  to  probat;  the  appeal 
from  that  decree  by  the  appellants,  with  the  fact  of  their  previous 
appointment  as  administrators  petMlente  lite^  decreed  as  follows :  '^  and 
the  Court,  considering  the  delay  that  may  occur  before  the  said  Court 
of  Appeals  shall  affirm  or  reverse  the  said  decree,  would  operate 
great  injury  to  the  said  estate,  adjudge,  &c.,  that  the  prayer  of  the 
said  Charles  Ofiutt  and  Henry  Clagett  be  refused,  and  that  letters 
testamentary  be  granted  to  the  said  William  C.  Gott,  upon  the  per- 
sonal estate  of  the  said  Aaron  Offutt,  upon  his  entering  into  bond, 
with  security,' to  be  approved  by  this  Court  according  to  law.  The 
petitioners,  under  the  petition  of  1st  November,  1842,  appealed  to 
this  Court. 

The  cause  was  argued  before  Stephen,  Dobsey,  and  Chambebs, 
JJ. 

R.  L  Bowie^  for  the  appellants.  No  counsel  argued  for  the  ap- 
pellee. 

DoESEY,  J.  delivered  the  opinion  of  this  Court.    The  appeal  in 
this  case  has  been  well  taken.    The  9th  section  of  the  Act  of  1798, 
chap.  101,  sub-chap.  2,  provides,  that  if  any  person  caveat  a  "will  or 
codicil  respecting  personal  property  or  appointing  an  executor,'^  the 
caveat  shall  be  •  decided  by  the  Orphans'  Court.    By  the  11th    ^^^ 
section  of  the  same  Act  and  sub-chap,  it  is  enacted,  that   •'^  • 
either  party  conceiving  him  or  herself  aggrieved  by  the  decision  of 
the  said  Court,  relative  to  the  probat,  may  ejiter  an  appeal ;  and  that 
such  appeal  shall  stay  further  proceedings  of  the  Orphans' Court ; 
and  that  the  decree  of  the  Court  appealed  to  shall  be  final  and  con- 
clusive.   To  grant  letters  testamentary  thereon,  pending  the  appeal 
taken  from  the  decision  of  the  Orphans'  Court,  is  an  act  clearly  pro- 
hibited bv  the  Act  of  Assembly  referred  to.    Nor  does  the  reason 
assigned  by  the  Orphans'  Court  for  its  decree,  give  to  it  the  slightest 
support.    The  Appellate  Court,  by  which  the  decree  for  admitting 
the  will  to  probat  was  to  be  reviewed,  was  to  sit  in  less  than  one 
month  from  the  time  of  awarding  letters  testamentary,  and  were 
Wnd  bylaw  to  determine  the  appeal  during  its  approaching  session, 
so  that  there  waa  no  foundation  for  the  reason  assigned  by  the 
^hans'  Court  for  their  decree  appealed  from  in  this  case,  that  great 
iiynry  would  result  to  the  estate  of  the  deceased  by  the  delay  of  the 
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Court  of  Appeals  in  deciding  on  the  appeal.  Nor  was  there  any 
ground  for  the  apprehension  of  injnry  to  the  estate,  had  the  delay 
referred  to,  actually  occurred,  which  the  granting  of  letters  testar 
mentarj  was  necessary  to  prevent;  as  there  was  no  act,  which,xiDder 
the  circumstances  of  this  case,  the  Orphans'  Court  ought  to  have 
authorized  or  required  at  the  hands  of  the  executor  thus  commis- 
sioned, which  the  administrators  pendente  lite  were  not  equally  com- 
petent to  perform.  Neither  can  the  acts  of  the  Orphans'  Coart 
complained  of,  be  sustained  under  the  19th  section  of  the  15lh  sab- 
chapter  of  the  Act  of  1798,  chap.  101,  as  the  granting  of  letters 
testamentary  was  not  in  the  case  before  us,  a  proceeding  therein, 
"which  ma3'  with  propriety  be  carried  on  before  the  appeal  is 
decided." 

The  Court  will  sign  a  decree  reversing  the  deci'ee  of  the  Orphans' 
Court,  with  costs  to  the  appellants  in  both  Courts. 

Decree  reversed^  t^ith  costt. 


388     *  Feanois  L.  Dabnal:|^  and  Wife  vs.  Phllip   Hill  aud 

others. — December,  1842. 

R.  died  in  1816,  leaviDga  widow  and  minor  children.  In  the  followiDg  year 
the  widow  married  D.  who,  with  his  wife  and  her  children  went  into 
possession  of  the  estate  of  R.  In  1820,  D.  was  appointed  guardian  of 
the  children;  he  remained  in  possession,  cultivating  and  using  the  lands 
and  negroes,  &c.  until  1882,  receiving  and  selling  the  crops,  and  using 
their  proceeds,  when  he  delivered  up  the  estate  to  the  children,  declar- 
ing he  should  not  claim  anything  for  his  wife^s  thirds  of  her  first  hus- 
band ^s  estate.  (Jpon  a  bill  filed  in  1838,  by  D.  and  wife,  against  the 
heirs  of  R.  claiming  her  third  of  the  rents  and  profits  of  the  estate,  her 
right  to  dower  being  admitted,  it  appeared  that  D.  had  delivered  the 
crop  of  1831,  to  W.  one  of  the  children.  Held^  that  if  D.  had  any  claim 
for  a  proportion  of  the  crops  of  1881,  it  was  against  W.  at  law,  and  that 
he  could  not  recover  against  the  other  defendants,  prior  to  filing  his  bill 
in  1 888,  and  that,  under  the  circumstances  the  complainants  were  not 
entitled  to  interest  on  their  portion  of  the  rents  and  profits,  when  ascer- 
tained. 

It  is  against  equity  to  permit  a  party  to  take  advantage  of  a  course  of  con- 
duct, pursued  by  another  in  consequence  of  the  declared  intentions  ot 
the  claimant,  made  with  full  kndwledge  of  his  rights. 

Where  a  widow's  right  to  dower  is  admitted,  she  is,  before  its  assignment, 
entitled  to  an  account  of  the  rents  and  profits  of  the  land,  and  one- 
third  of  the  net  amount  thereof,  as  her  proportion,  (a) 

In  a  bill  for  a  widow's  proportion  of  rents  and  profits  in  lieu  of  dower,  her 
right  being  admitted,  no  allegation  of  a  demand  for  an  assignment  of 
dower  is  necessary.  The  heir  in  possession  is  answerable  for  damages 
from  the  death  of  the  husband,  even  without  demand,  unless  he  plead 


(a)  Cited  in  Price  vs.  Hobbs,  47  Md.  889. 
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tout  temp  prist ;  and  even  then,  he  is  liable  from  the  date  of  the  Bub- 
pcBoa  against  him. 

Upon  a  bill  by  husband  and  wife,  claiming  a  portion  of  rents  and  profits,  as 
damages  for  the  detention  of  her  dower  or  in  lieu  of  dower,  the  defend- 
ants, the  heirs  of  the  first  husband,  cannot  set  off  a  demand  which  they 
may  have  against  the  second  husband,  for  the  use  and  occupation  of  the 
land  daring  their  minority.  The  two  claims  are  not  due  in  the  same 
right;  and  that  for  damages  would  survive  to  the  wife.  (6) 

Where  the  proof  shews  that  the  defendants  were  in  possession  of  land,  as 
heirs-at-law,  the  legal  presumption  would  be,  that  such  possession  con- 
tinued until  the  contrary  was  shown. 

According  to  the  practice  of  the  Court,  an  account  charging  rents  and  profits 
may  be  brought  down  to  the  date  of  the  decree  in  this  Court,  or  the 
Court  of  Chancery,  or  to  the  time  of  the  delivery  of  possession  of  the 
dower  assigned  to  a  widow. 

On  the  2nd  October,  1883,  the  complainants  filed  a  bill  claiming  an  account 
of  rents  and  profits,  and  a  proportion  thereof  as  due  one  of  them  for 
dower  in  her  deceased  husband  ^s  estate.  On  the  8rd  of  the  same  month 
the  same  *  complainants  filed  another  bill  against  the  same  de-  qq^ 
fendants,  claiming  an  assignment  of  dower,  and  an  account  and  ^^V 
proportion  of  rents  and  profits  up  to  her  assignment.  Upon  the  latter 
bill  a  commission  to  assign  dower  was  issued,  executed,  returned,  and 
finally  ratified  in  1888*,  but  the  decree  took  no  order,  and  passed  no 
judgment  upon  the  subject  of  anterior  rents  and  profits.  ffeZd,  that  the 
proceediugs  and  decree  under  the  second  bill  was  no  bar  to  a  recovery 
under  the  first. 

Under  the  Act  of  1832,  chap.  802,  sec.  6,  this  Court  will  notice  judicial  pro- 
ceediugs  embodied  in  the  record,  not  excepted  to.  neither  pleaded  in 
bar.  nor  offered  in  evidence,  but  which  may  materially  affect  the  state 
of  the  accounts  between  the  parties,  so  far  as  to  remand  the  cause  with 
instructions  for  further  proceedings,  (c) 

Where  two  bills  are  depending  in  the  same  Court,  between  the  same  par- 
ties, upon  the  same  subjects-matter,  at  the  same  time,  and  various  steps 
are  taken  by  consent  in  both,  the  Court  under  circumstances  will  infer, 
that  it  was  the  intention  of  parties  to  litigate  one  portion  of  their  claim 
nnder  one  bill,  and  another  part  under  the  other,  and  not  treat  a  de- 
cree, under  the  bill  which  covered  the  whole  ground,  as  a  technical  bar 
to  the  other. 

Appeal  from  the  Court  of  Chancery.  The  proceedings  in  this 
<5a8e  were  first  commenced  in  Prince  George's  County  Court,  and 
subsequently  removed  to  the  Court  of  Chancery. 

On  the  2nd  October,  1833,  the  appellants  filed  their  bill,  alleging, 
*bat  Richard  Hill  died  some  time  in  the  spring  of  181G,  intestate, 
ieavingthe  following  children  his  heirs  and  representatives,  to  wit: 
Philip  Hill,  aged  13  years ;  Mary  Ann,  aged  11  years ;  William,  aged 
^ years;  and  Elizabeth,  aged  6  years:  that  letters  of  administration 
^pon  his  estate  were  granted  to  Margery  Darnall,  wife  of  Francis  L. 


W  Cited  in  Scott  vs.  Scott,  17  Md.  91;  OUbibs  vs.  Cunningham,  4  Md.  Ch. 

5. 

W  Cited  in  Brown  vs.  Thomas,  46  Md.  643. 
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Darnall,  and  a  certain  Joseph  H.  Wilson,  who  returned  an  inventory 
of  said  estate,  bat  no  a<;coiint  of  their  administration ;  that  the  com- 
plainants intermarried  in  the  year  1817;  that  the  personal  estate  of 
the  said  Eichard  has  been  finally  settled,  and  his  several  representa- 
tives respectively  paid  their  portions  of  his  estate ;  that  complainant 
F.  L.  D.  in  the  year  1820,  was  appointed  guardian  to  all  the  said 
children,  and  took  possession  of  their  property,  upon  the  express  con- 
dition assented  to  by  the  Orphans'  Court,  from  which  he  derived  his 
appointment;  that  he  should,  out  of  the  interest  and  profits  of  their 
estate,  real  and  personiil,  maintain,  clothe  and  educate  the  said  wards 
^^  or  *  minor  children,  and  that  upon  so  doing  he  should  not  be 
•'^"  charged  with  said  interest,  rents  and  profits,  during  the  con- 
tinuance of  his  said  guardianship,  which  undertaking  he  has  faith- 
fully performed;  that  the  profits  of  their  proportion  of  iheir  father's 
estate,  was  not  more  than  sufficient  to  enable  him  to  execute  the 
trust  undertaken  by  F.  L.  D.  with  the  Orphans' Court;  that  his 
guardianship  has  some  time  since  expired,  and  he  has  fully  paid  off 
his  said  wards;  that  Philip  Hill  relinquished  all  his  right  to  any  part 
of  his  father's  estate,  in  consequence  of  a  devise  made  to  him  by  his 
aunt  Ann  Magruder,  as  per  Exhibit  A;  that  the  said  Richard  died 
seized  and  possessed  of  a  tract  of  land  called  Baltimore,  containing 
443  acres,  to  her  dower  in  one-third  of  which  your  oratrix  was  and 
is  entitled,  together  with  the  rents  and  profits  therefrom  arising; 
that  after  the  marriage  of  complainants  the  said  F.  L.  D.  resided 
upon  the  said  tract,  and  cultivated  the  same  until  March,  1832,  when 
he  left  the  same;  that  at  the  time  he  removed  from  the  said  tract, 
there  was  on  the  same  a  large  and  valuable  crop  of  wheat  and  tobacco, 
to  one  third  of  which  complainants  were  entitled,  in  virtue  of  the 
right  of  dower  of  the  said  Margery,  which  said  crop  has  been  since 
sold  by  William  Hill  for  a  large  sum,  the  whole  of  which  has  been 
appropriated  by  him  to  the  use  of  himself,  Mary  Ann  and  Elizabeth 
Hill ;  that  the  said  M.  A.,  E.  and  W.  H.,  do  now  reside,  and  have 
resided  upon  the  said  tract  of  land,  ever  since  your  orator  removed 
from  the  same,  and  have  made  large  crops  upon  the  same,  and  dis- 
posed thereof;  to  one-third  of  which  the  complainants  allege  they 
are  entitled,  in  right  of  the  said  M.  D.  The  bill  then  alleged,  that 
the  defendants  were  indebted  to  F.  L.  D.  for  sundry  specified  ad- 
vances and  payments  made  by  him  to  and  for  their  account,  and  that 
all  the  children  were  of  full  age  except  Elizabeth,  now  about  18  years 
of  age.  Prayer  for  subpoena,  and  an  account  of  the  rents  and 
profits  of  the  land,  and  payment  of  the  advances  made,  and  for 
general  relief,  &c. 
The  will  of  Ann  Magruder,  dated  14th  June,  1824,  and  admitted  to 
-  probat  21st  Dec.  1824,  devised  a  tract  of  land  to  •Philip 
^^^  Hill  in  consideration  that  he  would  relinquish  all  his  interest 
in  his  father's  estate  to  his  brother  and  sisters. 
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Tbe  accoant  filed  with  tlie  bill  stated  the  claims  of  F.  L.  D.  against 
the  heirs  of  Bichard  Uill,  aud  was  brought  down  to  20th  May,  1833. 

This  record  also  contains  another  bill  tiled  by  F.  L.  I),  aud  wife,  on 
the  3rd  October,  1833,  for  an  assignment  of  dower  by  commissioners, 
to  Mrs.  Daruall,  as  widow  of  Kicbard  Uill,  and  an  account  for  rents 
aud  profits,  against  the  same  defendants,  as  the  first  bill. 

The  answers  of  Mary  Ann,  William  aud  Elizabeth  Hill,  to  the  bill 
for  dower,  admitted  the  death  of  their  father,  his  seizin  in  fee,  his 
marriage  with  their  mother  and  her  subsequent  marriage  with 
F.  L.  D.;  that  after  the  intermarriage  of  complainants,  which  took 
place  in  tbe  year  1817,  the  complainants  took  possession  of  the  real 
and  personal  estate  of  B.  H.,  and  worked  the  land  with  the  negroes 
left  by  R.  H.  up  to  the  year  1832,  making  upou  the  same  large  crops, 
which  were  sold  by  F.  L.  D.,  who  after  the  mere  pittance  applied  by 
him  to  the  support,  &c.,  of  your  respondents,  applied  the  residue  of 
the  proceeds  to  his  own  immediate  purposes ;  that  F.  L.  removed 
from  the  farm  left  by  B.  H.  in  the  year  1832,  and  stated  to  these 
defendants  at  the  time,  that  he  did  not  intend  to  claim  the  dower 
of  his  wife  in  the  said  land }  that  he  never  mentioned  any  thing 
about  tbe  dower  aforesaid  until  some  time  in  the  summer  of  1833, 
at  which  time  he  claimed  one-third  of  the  crop  which  had  been  made 
since  he  left  the  land ;  that  he  was  then  informed  by  one  of  these 
defendants,  W.  H.,  that  he  F.  L.  D.  had  taken  away  all  his  wife's 
proportion  of  the  personal  estate,  and  that  the  defendants  would 
not  agree  to  give  him  any  part  of  the  crops,  but  they  were  willing 
the  dower  might  be  laid  off  whenever  he  might  think  proper  to 
apply  for  it,  and  are  now  willing  that  M.  D's  dower  may  be  assigned 
her,  as  the  Court  shall  direct,  but  are  not  willing  to  pay  the  com- 
plainants any  part  of  the  proceeds  of  the  land. 

The  answer  of  Philip  Hill  to  the  bill  for  dower,  disclaimed  all  inte- 
rest in  his  father's  land,  and  alleges  that  he  had  •  frequently  ^q^^ 
heard  F.  L.  D.  say,  that  he  never  intended  to  claim  his  wife's  •'^•^ 
dower  in  the  land  in  the  proceedings  mentioned,  and  he  also  stated, 
that  when  be  left  the  estate  the  children  should  not  owe  one  cent  to 
any  one. 

The  answers  of  P.  H.,  John  6.  Magruder  and  Mary  Ann  his  wife, 
William  and  Elizabeth  Hill,  to  the  bill  of  2nd  October,  1833,  admitted 
that  their  father  B.  H.  died  intestate,  in  1816,  leaving  the  com- 
plainant Margery,  his  widow,  and  the  above  defendants  his  children, 
heirg-at-law ;  that  M.  and  J.  H.  W.  became  his  administrators ;  that 
in  1817,  F.  L.  D.  intermarried  with  the  widow,  and  was  appointed 
their  guardian  in  1820  ;  that  he  immediately  after  his  marriage 
took  possession  of  the  valuable  real  estate  left  by  their  father  li.  H., 
and  with  the  negroes,  stock,  &c.,  left  by  him,  worked  the  same,  and 
received  and  applied  the  proceeds  thereof  from  the  time  of  his  mar- 
riage until  his  appointment  as  guardian,  to  wit,  for  the  years  1817 
to  1820  inclusive,  to  his  own  use,  except  so  far  as  finding  and  cloth- 
18  12  G.  &  J. 
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iDg  the  defendants,  who  lived  with  him  on  the  estate  of  their  father; 
that  they  are  ignorant  of  the  conditions  on  which  F.  L.  D.  became 
their  guardian,  and  deny  those  alleged  by  him,  or  that  he  faithfally 
performed  his  duty  as  guardian.  The  answer  then  imputed  varioos 
delinquencies  to  said  F.  L.  D.  as  guardian,  and  alleged,  that  ftom 
his  appointment  in  1820,  up  to  1832,  some  years  after  the  expiration 
of  his  guardianship,  he  remained  upon  the  estate  of  the  defendants^ 
and  for  the  whole  of  said  time,  except  the  crop  made  in  1831,  re- 
ceived the  proceeds  of  said  estate,  and  during  the  whole  of  said  time 
applied  the  balance,  after  paying  the  expenses  of  the  family,  to  his 
own  individual  use ;  that  he  is  largely  indebted  to  them ;  that  in 
1828,  ignorant  of  his  liability,  they  gave  him  receipts,  but  two  of  the 
defendants  were  then  minors.  The  answer  then  admitted  that  B.  H. 
died  seized  of  the  real  estate  in  the  bill  mentioned,  to  dower  in  which, 
they  also  admit  the  complainant  Margery  to  be  entitled,  but  deny 
the  right  of  complainants  to  rents  and  profits  of  said  estate,  as 
claimed  by  them ;  that  the  complainants  have  filed  a  separate  bill 
in  this  Court  for  their  dower  in  said  estate,  and  their  proportion  of 
^  ^  •  rents  and  profits,  in  virtue  of  said  right  of  dower,  which  bill 
^^^  has  been  fully  answered.  The  answer  further  stated,  that  the 
crops  alleged  by  the  complainants  to  have  been  left  by  them  oo  said 
estate,  when  they  removed  therefrom,  were  sold  by  the  defendant  Wil- 
liam Hill,  but  that  the  proceeds  were  not  applied  to  his  own  use,  but 
were  applied  to  the  payment  of  the  debts  which  had  been  contracted 
by  the  said  F.  L.  D.  and  the  defendant  W.  H.,  for  the  use  of  the  estate, 
by  the  advice  and  direction  of  F.  L.  D.;  that  complainants  never 
made  a  demand  on  defendants  to  have  the  dower  now  claimed,  laid 
off,  bpt  on  the  contrary,  F.  L.  D.  always  stated  to  the  defendants, 
that  he  should  not  claim  his  wife's  dower  in  said  land,  until  some 
time  in  the  year  1833,  when  he  for  the  first  time  stated  that  he  id- 
tended  to  claim  it.  The  residue  of  the  answer  related  to  the  per- 
sonal estate  of  R.  H.,  and  proceeds  of  the  crops,  their  receipt  and 
application. 

On  the  6th  May,  1836,  and  on  the  petition  of  complainants,  a 
commission  was  ordered  and  issued  to  lay  off  the  dower  of  Margery 
Darnall. 

On  the  1st  December,  1836,  the  commission  to  lay  off  dower  was  re- 
manded, as  erroneous,  by  the  County  Court,  to  the  commissioners. 
This  was  executed  on  the  12th  April,  1837,  and  returned  to  the 
County  Court,  with  a  plat. 

Commissions  to  take  testimony  were  also  issued,  executed  and 
returned. 

On  the  6th  February,  1838,  the  County  Court  [C.  Dorset,  A.  J] 
on  the  bill  of  3rd  October,  1833,  being  satisfied  that  the  complainant 
Margery,  as  the  widow  of  Richard  Hill,  deceased,  is  entitled  to  a 
right  of  dower  in  his  real  estate,  by  the  consent  of  parties,  decreed, 
that  the  return  made  to  this  Court  by  the  commissioners  since  the 
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commission  was  remanded,  who  were  heretofore  appointed  by  this 
Court  to  assign  and  lay  off  said  dower,  be  and  the  same  is  hereby 
ratified,  &c. 

On  the  11th  July,  1839,  by  consent  the  cause  was  referred  to  the 
auditor  to  report  accounts,  the  equities  of  the  parties  being  reserved 
until  the  hearing  of  said  accounts  on  such  exceptions  as  may  be 
taken  to  them  respectively.  The  auditor  •  stated  and  reported  q^^ 
two  accounts,  A  and  6,  which  are  sufBciently  set  forth  in  the  ^^^ 
opinion  of  the  Appellate  Court. 

On  the  16th  January,  1840,  the  causes  were  removed  from  Prince 
George's  County  Court,  upon  the  suggestion'of  the  defendants,  to  the 
Goart  of  Chancery,  where  after  exceptions  by  both  parties  to  the  proof, 
and  by  the  defendant  to  the  sufficiency  of  the  bill,  as  not  containing 
any  allegation  of  a  demand  and  refusal  of  dower,  nor  the  annual 
value  of  the  rents  and  profits,  and  that  the  bill  made  no  case.  The 
Chancellor  [Bland,]  decreed  that  the  bill  filed  on  the  2nd  October, 
1833,  be  dismissed  with  costs,  being  of  opinion  that  there  was  no 
JQSt  foundation  in  fact  for  the  claim  of  the  plaintiffs  for  rents  and 
profits  of  so  much  of  the  real  estate  in  the  proceedings  mentioned 
in  which  she  was  entitled  to  dower,  and  that  the  said  claim  for  rents 
and  profits,  having  been  fully  put  in  issue  under  the  bill  of  complaint, 
filed  by  them  on  the  3rd  October,  1833,  has  been  finally  adjudicated 
upon  and  barred  by  the  decree  passed  in  that  cause  on  the  6th  Feb- 
ruary, 1838. 

From  which  decree  the  complainants  appealed. 

The  cause  was  argued  before  Stephen,  Abgheb,  Dobsey,  and 
Chambebs,  JJ. 

Alexander  and  J.  Johnson^  for  the  appellants.  C.  C.  Magruder  and 
T.  Q,  Prattj  for  the  appellees. 

Abgheb,  J.  delivered  the  opinion  of  this  Court.  The  complain- 
ants, on  the  2nd  of  October,  1833,  filed  their  bill  in  Prince  George's 
County  Court,  alleging,  among  other  things,  that  Eichard  Hill, 
of  Prince  George's  County,  died  seized  of  certain  lands  in  the  said 
county,  leaving  one  of  the  complainants  his  widow,  who  afterwards 
intermarried  with  the  other  complainant,  and  that  she  was  entitled 
to  dower  in  the  said  lands,  and  that  the  complainant  Francis  L. 
Damall,  who  intermarried  with  Mrs.  Hill  in  the  year  1817,  was  in 
the  year  1820,  appointed  guardian  of  the  children  of  Eichard  Hill, 
and  received  the  rents  and  profits  of  the  said  lands  as  such  guardian 
nntil  the  year  1832,  and  expended  said  rents  and  profits  in  the  ^^m 
•education  and  maintenance  of  the  children  of  Eichard  Hill,  •*«^^ 
except  the  crops  of  1831,  which  the  complainant  Darnall  passed  over 
to  William  Hill  one  of  the  children  of  Eichard  Hill,  and  that  since 
the  year  1832,  the  children  of  Eichard  Hill,  except  Philip  Hill,  who 
^linqnished  his  interest  in  his  father's  estate  to  the  other  represen- 
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tatives  of  Bichard  Hill,  have  been  in  possession,  and  have  made 
large  crops  of  "  wheat,  corn,  and  tobacco,  to  one-third  of  which  they 

alleged  they  are  entitled,  in  virtue  of  the  right  of  dower  of  Mrs.  Hill.'^ 
And  they  pray  an  account  of  their  proportions  of  the  crops  and 
moneys  by  them  received,  and  for  other  and  further  relief,  a«  to  the 
Court  shall  seem  meet. 

The  answer  to  this  bill  is  filed  9th  April,  1834,  and  by  this  answer 
the  right  of  dower  is  admitted,  but  the  claim  to  the  rents  and  profits 
is  denied. 

It  appears  from  the  evidence  in  the  cause,  that  the  complainants 
occupied  the  land  from  the  day  of  their  intermarriage  in  the  year 
eighteen  hundred  and  seventeen,  until  the  year  1832,  when  the  lands 
were  given  up  to  the  devisees  of  Bichard  Hill.  It  is  further  proved, 
that  the  consplainant,  Francis  L.  Daruall,  declared,  just  before  and  a 
short  time  after  he  delivered  possession  to  the  devisees,  that  he 
should  not  claim  any  thing  for  his  wife's  thirds  of  her  husband's 
estate,  and  there  is  no  evidence  in  the  cause  that  he  interposed  any 
claim  until  the  filing  of  this  bill. 

Accounts  have  been  stated  by  the  auditor.  The  one  account  A, 
stating  the  complainant's  claim  from  the  death  of  Bichard  Hill  to 
the  time  when  it  is  alleged  dower  was  assigned  to  Mrs.  Darnall. 
The  other  account  B,  states  the  claim  from  6th  May,  1832,  to  6th 
May,  1838,  and  besides,  allows  the  complainants  one-third  of  the 
crop  raised  on  the  lands  in  1831.  In  both  these  accounts  interest  is 
allowed. 

The  complainants  having  been  in  possession  of  the  whole  lands 
until  1832,  do  not  seek,  in  this  Court,  to  recover  the  rents  and  profits 
according  to  account  A,  but  insist  that  account  B  is  stated  upon 
proper  principles,  and  they  claim  its  allowance  at  the  hands  of  this 
Court. 

•  The  allowance  in  account  B,  for  one-third  of  the  crop  of 
^^^  1831,  could  not  be  allowed  in  this  case.  The  crop  of  that 
year,  or  its  proceeds,  were,  by  Francis  Darnall,  one  of  the  complain- 
ants, placed  in  the  hands  of  William  Hill,  one  of  the  defendants, 
from  whom,  if  he  be  entitled  to  recover  it,  he  must  seek  redress  in  a 
different  form  of  proceeding,  and  before  another  forum.  The  de- 
fendants were  not  in  possession  of  the  lands  during  the  year  1831, 
but  the  complainants  were  in  possession,  and  could  have  no  pretence 
for  charging  damages  against  the  defendants  for  that  year,  nor  do 
we  think  the  complainants  could  recover  mesne  profits  at  any  time 
before  the  filing  of  the  bill  of  the  2d  October,  1833,  because,  accord- 
ing to  the  proof,  the  complainant,  Francis  L.  Darnall,  frequently 
declared  that  he  did  not  intend  to  claim  any  thing  for  his  wife's 
thirds  of  her  first  husband's  estate,  and  no  contrary  intention  is 
manifested  until  the  filing  of  the  bill  in  this  cause.  But  for  this 
declaration,  it  is  probable,  that  the  defendants  would  have  assigned 
dower  to  their  mother,  and  we  think,  therefore,  that  it  would  be 
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inequitable  to  permit  the  coDiplainaDt  to  take  advantage  of  a  coarse 
of  eondact  pursaed  by  the  defendants,  in  all  probability,  in  conse- 
qaence  of  the  declared  intentions  of  the  complainant. 

The  bill  is  inartificially  drawn,  but  the  widow's  right  to  dower  is 
distibctly  stated :  the  possession  of  the  defendants  is  also  averred, 
and  that  large  crops  were  made  on  the  lands,  and  although  strictly, 
the  widow  would  not  be  entitled  to  one-third  of  the  gross  amount  of 
the  crops,  she  would  have  a  right  to  one-third  of  the  net  amount 
thereof,  and  she  would  be  entitled  to  an  account  of  the  crops,  so  that 
the  net  annual  value  might  be  ascertained,  and  under  the  prayers  in 
the  complainant's  bill;  so  far  as  the  frame  of  the  bill  is  concerned, 
would  be  entitled  to  a  decree  for  one-third  of  such  balance  as  her 
proportion  of  the  rents  and  profits. 

JSTo  allegation  of  a  demand  for  an  assignment  of  dower  was  neces- 
sary to  have  been  made  in  the  bill.  The  heir  in  possession  is  an- 
swerable for  damages  from  the  death  of  the  husband,  even  without 
demand,  unless  the  heir  plead  tout  temp  prist  /  •  and  in  FarJc  ^^^ 
on  DoweTy  303,  it  is  asserted,  that  even  when  the  heir  plead  ^^' 
tout  temp  prist  with  success,  the  demandant  shall  recover  dam- 
ages, from  the  test  of  the  original  to  the  execution  of  the  writ  of 
enquiry,  so  that  if  we  were  to  consider  that  the  answer  in  this  case 
was  equivalent  to  a  valid  plea  at  law  of  tout  temp  pristj  and  that  it 
was  put  in,  in  time  to  be  available,  still  damages  might  be  decreed 
from  the  date  of  the  subpoena. 

We  think  the  circumstances  of  this  case  would  preclude  the  allow- 
ance of  interest  to  the  complainants,  if  the  cause  were  in  a  condition 
to  enable  us  to  decree  rents  and  profits. 

It  is  unnecessary  to  determine  whether  the  answer  was  filed  in 
time,  admitting  a  right  of  dower,  and  declaring  a  readiness  at  all 
times  to  assign  dower,  if  it  had  been  demanded,  so  as  to  enable  us 
to  determine  whether  damages  could  be  claimed  from  the  death  of 
the  husband,  or  for  any  period  anterior  to  the  filing  of  the  bill,  be- 
cause we  have  seen  that  complainants,  from  other  considerations,  are 
not  entitled  to  damage  anterior  to  the  filing  of  the  bill. 

Whether  a  claim  exists  on  the  part  of  the  heirs  against  the  com- 
plainant, Darnall,  for  the  use  and  occupation  of  the  land  from  the 
date  of  his  mairiage  in  18L7,  he  having  occupied  the  same  from  that 
period  until  1832,  and  what,  if  any,  may  be  the  amount  of  such 
claim  we  have  not  deemed  it  necessary  to  examine,  because  we  are 
satisfied  that  such  a  claim  could  not  be  set  off  against  the  demand 
of  the  husband  and  wife  for  the  wife's  proportion  of  the  rents  and 
profits  of  the  land.  The  two  claims  are  not  due  in  the  same  right, 
and  the  claim,  if  recovered  in  this  case,  surviving  to  the  wife. 

It  is  said,  that  as  there  is  no  proof  of  possession  in  the  defendants, 
after  the  year  1834,  that  no  decree  for  rents  and  profits,  accruing 
after  that  period,  could  be  passed  against  the  defendants.  But  if 
there  existed  this  defect  of  evidence,  we  apprehend,  as  the  proofs 
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show  the  defendants  to  be  in  possession,  the  legal  presumption  woald 
be,  that  such  possession  continued  until  the  contrary  is  shewn,  and 
according  to  the  practice  of  the  Court,  the  account  charging  the  rents 
and  profits  might  be  brought  down  to  the  date  of  the  decree  in  this 
•  Court,  or  the  Court  of  Chancery,  or  the  delivery  of  posses- 
^^^  sion  of  the  dower  assigned  to  the  widow. 

But  the  case,  as  we  view  it,  is  not  in  a  condition  to  enable  us  todo 
substantial  justice  to  the  parties.  There  is  no  legal  evidence  before 
us,  that  dower  has  ever  been  assigned  under  the  bill  of  the  3d  of 
October,  or  that  possession  has  ever  been  delivered  to  the  Avidow. 
The  bill  in  the  case  before  us  is  sufficient  in  its  terms  to  justify  l)oth 
a  decree  for  dower  and  rents  and  profits.  It  will  of  course  be  per- 
ceived in  the  present  state  of  the  evidence,  we  should  be  at  a  loss  to 
prescribe  the  terms  of  any  decree^ which  would  meet  the  justice  of 
the  case. 

The  decree  on  the  bill  of  the  3d  of  October  is  neither  pleaded  in 
bar,  nor  are  the  proceedings  under  that  bill  mad  eevidence  in  the 
case,  so  that  wei  could  found  any  decree  upon  them,  or  take  any  other 
judicial  notice  of  them,  than  to  furnish  grounds  to  enable  us,  nnder 
the  Act  of  Assembly  of  1832,  chapter  302,  to  remand  the  case  for 
further  proceedings  in  Chancery. 

As  this  case  must  be  remanded  to  the  ChanceHor  for  the  introduc- 
tion of  such  evidence  as  may  furnish  a  proper  foundation  for  a 
decree,  and  as  the  bill  of  the  3d  of  October,  and  the  proceedings 
under  it,  may  be  relied  upon  as  a  bar  to  the  recovery  of  rents  and 
profits,  we  deem  it  proper  to  say,  as  the  question  has  been  fully 
argued,  that  we  do  not  consider  such  proceedings  a  bar  to  the  com- 
plainant's recovery. 

It  is  apparent  to  us,  that  the  question  as  to  the  rights  to  rents 
and  profits  was  never  adjudged  by  the  Court  under  the  bill  of  the  3d 
of  October.  The  right  to  dower  had  been  assented  to  in  the  answer 
and  the  complainants  had  petitioned  the  Court  to  appoint  a  commis- 
sioner to  lay  off  the  dower,  grounded  on  the  assent  contained  in  the 
answer.  After  the  commissioners  had  made  their  return,  the  case 
is  set  down  for  hearing,  and  a  decree,  with  the  consent  of  the  par- 
ties, passes  for  the  widow's  dower.  Nothing  is  said  on  the  subject 
of  the  rents  and  profits,  although  two  commissions  had  issued,  and 
the  testimony  of  numerous  witnesses  had  been  taken,  having  refer- 
ence  to  that  question.  After  this  decree  had  thus  ♦been 
•"'*'  taken  by  consent,  the  parties  under  the  bill  of  the  2d  of  Oc- 
tober, by  consent,  obtained  the  decree  of  the  Court  for  an  account, 
and  such  equities  are  only  reserved,  as  may  be  the  subject  of  excep- 
tions to  the  account  when  stated.  From  such  proceedings  of  the 
parties  we  deduce  the  conclusion,  that  by  mutual  agreement  a  decree 
was  to  pass  for  dower  in  the  one  case,  and  that  the  question  of  the 
right  to  the  rents  and  profits  should  be  litigated  in  the  other.  Unless 
this  were  so,  it  would  be  difficult  to  account  for  the  consent  with 
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irhich  both  decrees  were  passed,  for  the  silence  of  the  decree  on  the 
bill  of  the  3d  of  October,  on  the  subject  of  the  rents  and  profits, 
and  for  the  reservation  of  the  parties'  equities,  on  such  exceptions 
as  might  be  taken  to  the  accounts,  when  stated  in  pursuance  of  the 
decree.  Cause  remanded  to  Chancery. 


The  State  of  Maryland,  use  of  Washington  County  vs. 
The  Baltimore  and  Ohio  Railroad  Company.— Decem- 
ber, 1842. 

The  proviso  in  the  5th  section  of  the  Act  of  1835,  chap.  895,  ''that  if  the 
said  Baltimore  and  Ohio  Railroad  Company  shall  not  locate  the  said 
road  in  the  manner  provided  for  is  this  Act,  then  and  in  that  case  they 
shall  forfeit  one  million  of  dollars  to  the  State  of  Maryland,  for  the  use 
of  Washington  County,^'  though  assented  to  by  the  Company,  does  not 
constitute  a  case  of  contract,  but  a  case  of  penalty,  subject  as  to  its 
enforcement  to  the  will  and  pleasure  of  the  Legislature. 

It  is  a  rule  in  the  exposition  of  statutes,  that  the  will  of  the  Legislature  is 
to  be  regarded,  and  carried  into  effect,  so  far  as  they  keep  within  the 
limits  prescribed  to  them  by  the  Constitution  or  fundamental  law. 

In  ascertaining  such  will  or  intention,  the  rule  is,  that  if  divers  statutes 
relate  to  the  same  thing,  they  ought  to  be  all  taken  into  consideration 
in  construing  one  of  them. 

It  is  a  rule  in  the  construction  of  statutes,  that  all  which  relate  to  the  same 
subject,  notwithstanding  some  of  them  may  be  expired,  or  are  not  re- 
ferred to,  must  be  taken  to  one  system,  and  construed  consistently. 

The  words  of  a  statute  are  to  be  taken  in  their  natural  and  ordinary  signifi- 
cation and  import;  and  if  technical  words  are  used,  they  are  to  be  taken 
in  a  technical  sense,  (a) 

The  term  forfeit,  in  common  parlance,  strongly  implies  penalty.  It  is  not 
the  language  of  convention  or  contract,  but  is  mandatory  in  its  charac- 
ter. 

*  Although  the  right  of  expounding  laws  belongs  to  a  different  de-  ^g^g^ 
partment  of  the  Government  than  the  Legislature,  still  the  sense  *"" 
of  the  Legislature,  subsequently  expressed  upon  the  subject  of  laws  of 
doubtful  import,  is  a  circumstance  not  entirely  to  be  disregarded. 

An  Act  or  charter  of  incorporation  is  nothing  more  than  an  offer  until  con- 
summated by  acceptance. 

hereby  Act  of  Assembly  a  penalty  or  forfeiture  is  created  for  the  benefit 
of  a  particular  county  of  the  State,  it  is  competent  for  the  Legislature 
to  release  or  remit  it  after  the  forfeiture  has  occurred.  (&) 


(a)  See  Canal  Co.  vs.  R.  R.  Co.  4  G.  &  J.  6,  note  (m). 

(b)  Affirmed  in  State  vs.  R.  R.  Co,  8  Howard,  534,  upon  the  removal  of 
this  case  to  the  Supreme  Court  by  writ  of  error.  The  case  in  the  text  is 
approved  in  RvMatid  Co.  vs.  Villags,  &c.  59  Wisconsin,  591,  598;  where  it 
^&fi  held  that  the  legislative  appropriation  to  the  county  of  all  the  funds 
•collected  from  the  sale  of  licenses,  to  be  used  for  the  support  of  the  county 
P<>o^  is  a  mere  gratuity,  which  can  be  taken  away  at  the  pleasure  of  the 
I^slature,  and  that  the  county  has  no  vested  right  in  such  fund. 
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Such  a  releasing  Act  is  not  an  ex  post  facto  law,  nor  a  law  impairing  the- 
obligation  of  contract. 

A  county  is  an  integral  part  of  the  State,  or  portion  of  the  body  politic,  and 
money  received  by  her,  would  belong  to  her  as  public  property,  in  her 
public  political  capacity,  to  be  applied  exclusively  to  the  public  use.  (c) 

A  county,  as  a  member  of  the  political  family,  has  a  right  to  participate  in 

'  the  legislative  council  of  the  State,  but  the  will  of  the  majority,  when 

expressed  according  to  the  forms  of  the  Constitution,  is  obligatory  upon 

her,  and  to  that  will,  as  the  rule  of  her  conduct,  she  is  bound, to  submit 

with  becoming  deference  and  respect. 

A  county  is  one  of  the  public  territorial  divisions  of  the  State,  established 
for  public  political  purposes,  connected  with  the  administration  of  the 
government — the  money  it  receives  in  that  character  is  public  property, 
to  be  used  for  public  purposes  only,  and  not  for  the  use  of  its  citizens 
individually.  In  that  relation  they  wqhM  have  no  immediate  interest, 
and  could  assert  no  title,  (c)  • 

No  penalty  incurred  during  the  continuance  of  a  law  can  be  enforced  after 
its  expiration  or  repeal,  without  a  saving  clause  of  special  provision  to 
that  effect,  (d) 


(c)  Approved  in  Baltimore  vs.  State,  15  Md.  463;  Hagerstoum  vs.  Sehner,  37 
Md.  193 -,  Pumphrey  vs.  Baltimore,  47  Md.  152.    See  also  Regents  vs.  WU- 
liama,  0  G.  &  J.  283.    In  Hagerstoum  vs.  Sehner,  the  Court  said  that  counties 
and  municipalities  are  ^'public  corporations  created  by  the  Legislature  for 
political  purposes,  with  political  powers,  to  be  exercised  for  purposes  con- 
nected with  the  public  good,  in  the  administration  of  civil  government. 
They  are  instruments  of  government,  subject  at  all  times  to  the  control  of 
the  Legislature  with  respect  to  their  duration,  powers,  rights  and  property. 
It  is  of  the  essence  of  such  a  corporation,  that  the  Qovernment  has  the  sole 
right  as  trustee  of  the  public  interest,  at  its  own  good  will  and  pleasure,  to 
inspect,  regulate,  control  and  direct  ihe  corporation,  its  funds  and  fran- 
chises.''   In  this  case  it  is  said  that  the  case  in  the  text  is  a  very  instructive 
one  as  to  the  power  the  Legislature  may  exercise  over  the  supposed  rights  ot 
such  corporations.    In  Talbot  Co.  vs.  Queen  Anne^s  Co.  50  Md.  259,  the  Court 
said:  ^^A  county  is  one  of  the  public  territorial  divisions  of  the  State,  created 
and  organized  for  public  political  purposes  connected  with  the  administra- 
tion of  the  State  government,  and  especially  charged  with  the  superintend- 
ence and  administration  of  the  local  affairs  of  the  community;  and  being 
in  its  nature  and  object  a  municipal  organization,  the  Legislature  may, 
unless  restrained  by  the  Constitution  or  some  one  or  more  of  these  funda- 
mental masdms  of  right  and  justice  with  respect  to  which  all  governments 
and  society  are  supposed  to  be  organized,  exercise  control  over  the  county 
agencies,  and  require  such  public  duties  and  functions  to  be  performed  by 
them  as  fall  within  the  general  scope  and  objects  of  the  municipal  organiza- 
tion. ''    And  it  was  there  held  that  the  Legislature  can,  by  a  mandatory  Act, 
require  the  commissioners  of  a  county  to  levy  taxes,  &c.  for  the  construction 
of  a  bridge,  located  within  the  limits  of  another  county,  where  the  purpose 
of  the  taxation  is  not  only  public,  but  the  object  to  be  accomplished  is  at  tbe 
same  time  local  in  its  character,  and  of  special  and  peculiar  interest  to  the 
people  sought  to  be  taxed.    This  case  is  approved  in  Washer  vs.  Bullitt  Co- 
110  U.  S.  564.    Cf.  State  vs.  Mott.  61  Md.  297. 

(d)  Approved  in  Keller  vs.  State,  12  Md.  325,  which  case  is  affirmed  i» 
Smith  vs..  State,  45  Md.  49.  The  repeal  of  a  law  imposing  a  x)enalty,  is  ot 
itself  a  remission.    State  vs.  R.  R.  Co.  3  Howard,  552.    By  the  repeal  of  an 
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A  contract  made  by  the  State,  for  the  use  and  benefit  of  one  of  its  counties, 
is  not  within  the  purview  of  that  part  of  the  Constitution  of  the  United 
States,  which  prohibits  a  State  from  passing  any  law  impairing  the  obli- 
gation of  contract,  so  far  as  to  prevent  the  Legislature  from  releasing  it 
at  pleasure,  or  discontinuing  an  action  brought  for  its  enforcement  in 
the  name  of  the  State,  [e] 

To  declare  an  Act  of  a  co-ordinate  department  of  the  Government  &,n 
an  warrantable  assumption  or  usurpation  of  power,  because  it  is  a  viola- 
tion of  a  constitutional  provision,  is  an  exercise  of  the  judicial  office  of 
a  grave  and  delicate  nature,  which  never  can  be  warranted  but  in  a  clear 

case.  (/) 

Appeal,  from  Frederick  County  Court.  This  was  au  action  of 
debt,  instituted  by  the  appellants  on  the  1st  February,  1841,  in  the 
debet  and  detinetf  for  the  snm^f  one  million  of  dollars. 

The  plaintiffs  claimed  to  recover  the  sum  declared  for,  under  the 
6th  section  of  the  Act  of  1835,  chap.  395,  passed  on  the  •  4th  ^^^ 
Jane,  1836,  entitled,  "an  Act  for  the  promotion  of  Internal  "*"* 
Improvement."    The  first  section  of  which  enacted  : 

*^  That  if  the  Chesapeake  and  Ohio  Canal  Company  and  the  Bal- 
timore and  Ohio  Bailroad  Company,  in  general  meeting  of  said  cor- 
porations, respectively  assembled,  shall  approve,  assent  and  agree  to 
the  several  provisions  of  this  Act,  so  far  as  they  are  applicable  to 
said  corporations  respectively,  and  shall  severally  communicate  said 
approval,  assent  and  agreement,  under  their  corporate  seals,  and  the 
the  signatures  of  their  Presidents,  to  the  Governor  of  this  State,  on 


Act,  without  any  reservation  of  its  penalties,  all  criminal  proceedings  taken 
under  it  fall.  U.  S.  vs.  Tynen^  11  Wallace,  88.  Where  the  jurisdiction  of  a 
cause  depends  upon  a  statute,  the  repeal  of  the  statute  takes  away  the  juris- 
diction. Ins.  Co,  vs.  Ritchie,  5  Wallace,  544;  Ex  parte  vs.  McCardle,  7  Wal- 
lace, 507.  But  when  a  right  has  arisen  upon  a  contract,  or  a  transaction  in 
the  nature  of  a  contract  authorized  by  a  statute,  and  has  been  so  far  per- 
iled that  nothing  reniains  to  be  done  by  the  party  asserting  it,  the  repeal 
of  the  statute  does  not  affect  it,  or  an  action  for  its  enforcement.  It  has 
become  a  vested  right,  which  stands  independent  of  the  statute.  Steamship 
CO'  VB.  Joliffe,  2  Wallace,  450.  The  Appellate  Court  decides  the  case  accord - 
iiig  to  the  law  as  it  exists  at  the  time  of  final  judgment,  and  not  as  it  existed 
at  the  time  of  the  appeal.    Montague  vs.  State,  54  Md.  483. 

(e)  Approved  in  State  vs.  R,  R.  Co.  8  Howard,  534.  In  such  cases,  there 
can  be  no  contract  and  no  irrepealable  law,  because  they  are  governmental , 
subjects.  *'They  involve  public  interests,  and  legislative  Acts  concerning 
them  are  necessarily  public  laws.  Every  succeeding  Legislature  possesses 
the  same  jurisdiction  and  power  with  respect  to  them  as  its  predecessors.. 
The  latter  have  the  same  power  of  repeal  and  modification  which  the  former 
l^d  of  enactment,  neither  more  nor  less.  All  occupy  in  this  respect  a  foot- 
ing of  perfect  equality.  This  must  necessarily  be  so  in  the  nature  of  things. 
It  18  vital  to  the  public  welfare  that  each  one  should  be  able  at  all  times  to 
do  whatever  the  varying  circumstances  and  present  exigencies  touching  the 
subject  involved  may  require."    Newton  vs.  Com'^rs,  100  U.  S.  559. 

(/]  Approved  in  Baltimore  vs.  State,  15  Md.  454;  Com^'rs  vs.  Albany  Co. 
20  Md.  459;  Anderson  vs.  Baker,  28  Md.  628. 
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or  before  the  Ist  day  of  Aagust  next,  the  Treasurer  of  the  Western 
Shore  of  Maryland  shall  sobscribe  to  the  capital  stock  of  each  of  said 
corporations,  the  sam  of  three  millions  of  dollars,  and  pay  for  the 
same  in  the  manner,  and  upon  the  conditions  hereinaft'Cr  mentioned ; 
and  from  the  date  of  the  said  subscription,  the  stipulation  hereto- 
fore made  by  the  Baltimore  and  Ohio  Railroad  Company,  and  so 
much  of  the  Act  of  Assembly  heretofore  passed,  restricting  the  said 
company  from  proceeding  with  the  construction  of  its  railroad  in  the 
valley  of  the  Potomac  River,  above  Harper's  Ferry,  until  after  the  C. 
^  O.  C.  Co.  shall  have  finished  its  canal  to  Cumberland,  or  otherwise, 
or  the  time  limited  by  law  for  its  being  completed  to  said  town  shall 
have  elapsed,  as  imposes  said  restrictions,  or  is  inconsistent  with  the 
provisions  of  this  Act,  be  null  and  void,  and  the  said  railroad  com- 
pany may  thenceforth  proceed  with  the  construction  of  its  work  pari 
passu  with,  but  without  preceding  the  construction  of  the  said  caual 
or  its  works  in  the  said  valley,  where  the  said  railroad  and  canal,  or 
their  works,  will  be  in  juxtaposition  ;  and,  &c. 

Sec.  5.  And  be  it  enacted^  That  the  said  treasurer  shall  be,  and  he 
is  hereby  authorized  and  directed,  to  pay  from  time  to  time,  upon  the 
requisiciou  of  the  president  and  directors  of  said  companies  respec- 
tively, after  six  months  notice,  not  exceeding  one-  million  of  dollars 
to  each  of  said  companies,  in  any  year,  in  the  whole  not  more  than 
three  millions  of  dollars  to  each  of  them,  out  of  the  n^oney  which  he 
«hall  receive  as  the  par  or  sum  of  the  State's  stocks  or  bonds  that 
may  be  issued  or  dis[)Osed  of,  for  the  purpose  of  providing  the  amoant 
-  ^  *  of  subscriptions  aforesaid,  to  the  stocks  of  said  companies, 
^"'^  and  that  the  said  several  subscriptions  and  payments  for  the 
said  stock  of  each  of  the  said  companies  are  hereby  authorized  and 
directed  only  upon  the  condition,  that  none  of  the  rights  and  reme- 
dies of  this  State,  under  any  contract  now  subsisting  between  the 
State  and  either  of  said  companies,  shall  be  in  any  anywise  impaired, 
waived,  relinquished  or  affected  by  reason  of  this  Act,  or  of  anything 
that  may  be  done  by  either  of  said  companies,  in  consequence 
thereof;  and  the  said  treasurer  shall  not  make  any  payment  afore- 
said, for  subscription  to  the  stock  of  the  Baltimore  and  Ohio  Bailroftd 
Oompany,  until  after  a  majority  of  the  directors  appointed  therein, 
on  behalf  of  this  State,  shall  have  certified  to  the  treasurer  in  writ- 
ing, supported  by  the  oath  or  affirmation  of  a  majority  of  said  direc- 
tors, that  they  sincerely  believe  in  their  certificate  and  statement, 
that  with  the  subscription  by  this  Act  authorized  to  be  made  to  said 
company's  stock,  and  with  the  subscription  which  the  City  of  Balti- 
more may  have  made  by  virtue  of  an  Act,  passed  at  December  Ses- 
sion of  the  year  eighteen  hundred  and  thirty-five  of  this  Assembly, 
or  that  independently  of  any  subscription  by  any  other  public  an- 
thority  than  the  City  of  Baltimore,  as  aforesaid,  and  of  the  Cities  of 
Pittsburg  and  Wheeling,  and  exclusive  of  any  loan  seoired  to  it,  ex- 
clusive of  all  future  profits  and  debts  due  by  the  company  on  interest, 
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the  said  Bailroad  Company  in  their  opinion  have  fands  sufficient  to 
oomplete  the  said  railroad  from  the  Ohio  River,  by  way  of,  and 
through  Cumberland,  Hagerstown  and  Boonsborough,  to  its  present 
track  near  to  Harper's  Ferry;  and  it  is  hereby  declared  to  be, 
and  made  the  dnty  of  the  said  company  to  and  they  shall  so  locate 
and  construct  the  said  road,  so  as  to  pass  through  each  of  said 
places;  which  certificate  of  said  directors  shall  be  accompanied 
by  an  estimate  or  estimates  of  one  or  more  skilful  and  compe- 
tent  engineers,  made  out  after  a  particular  and  minute  survey  of 
the  route  of  said  road  by  him  or  them,  and  verified  by  his  or  their 
affidavit,  shewing  that  the  whole  cost  of  said  work  will  not  be  greater 
than  the  amount  of  funds  the  said  directore  shall  certify  to  have 
been  received  by  said  company,  and  applicable  *  to  the  con-  ^^q 
struction  of  the  said  road ;  Provided,  that  if  the  said  Baltimore  "*"•* 
and  Ohio  Railroad  Company  shall  not  locate  the  said  road  in  the 
manner  provided  for  in  this  Act,  then  and  in  that  case  they  shall 
forfeit  one  million  of  dollars  to  the  State  of  Maryland,  for  the  use  of 
Washington  County. 

The  plaintiff  declared  upon  the  Act  of  1835,  and  alleged,  that  the 
defendants  had  not  so  constructed  and  located  their  road  as  to  pass 
throagh  Cumberland,  Hagerstown  and  Boonsborough,  as  directed 
by  the  said  $th  section.    Efrors  in  pleading  were  waived. 

The  defendants  pleaded — 1st.  Nil  debet 

2nd.  That  since  the  last  continuance,  the  Legislature  of  Maryland 
had  passed  the  following  law,  to  wit : 

Au  Act  to  repeal  certain  parts  of  the  Act.  entitled,  an  Act  for  the 
promotion  of  Internal  Improvement,  passed  at  December  Session 
eighteen  hundred  and  thirty  five,  chapter  three  hundred  and  nine- 
ty-five. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland^ 
That  so  much  of  the  fifth  section  of  the  Act,  entitled,  an  Act  for  the 
promotion  of  Internal  Improvement,  passed  June  four,  eighteen  bun- 
dred  and  thirty-six,  chapter  three  hundred  and  ninety-five,  as  makes 
it  the  duty  of  the  Baltimore  and  Ohio  Railroad  Company  to  construct 
the  said  road,  so  as  to  pass  through  Hagerstown  and  Boonsborough, 
be  and  the  same  is  hereby  repealed ;  and  that  the  forfeiture  of  one 
million  of  dollars,  reserved  to  the  State  of  Maryland  as  a  penalty,  in 
case  the  said  Baltimore  and  Ohio  Railroad  Company  shall  not  locate 
the  said  i-oad,  in  the  manner  provided  lor  in  that  Act,  be  and  the 
same  is  hereby  remitted  and  released,  and  any  suit  instituted  to  re- 
cover the  same  sum  of  one  million  dollars,  or  any  part  thereof,  be  and 
the  same  is  hereby  declared  to  be  discontinued,  and  of  no  effect. 

Section  2.  And  be  it  further  enacted,  That  the  State  of  Maryland 
hereby  reserves  the  right,  if  after  the  completion  of  the  said  railroad 
to  the  Ohio  River,  the  Legislature  should  deem  it  expedient  to  re- 
<iaire  the  said  Baltimore  and  Ohio  Railroad  Company  to  construct  a 
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-  lateral  road  or  branch  from  some  convenient  •  point  of  the 

^"^  main  stem  up  the  Antietam  valley  to  Hagerstown ;  provided, 
the  said  lateral  or  branch  toad  can  be  constmcted  at  a  cost  not  ex- 
ceeding the  sum  of  three  hundred  and  fifty  thousand  dollars,  inclad- 
ing  damages  for  the  right  of  way. 

And  thereupon  pray  judgment,  if,  &c. 

The  parties  then  filed  a  statement  of  facts,  with  an  agreement, 
that  the  County  Court  might  enter  a  judgment  pro  forma  for  the  de- 
fendants. The  questions  decided  by  the  Court  of  Appeals  render  it 
unnecessary  to  publish  the  statement  of  facts. 

The  County  Court  rendered  final  judgment  for  the  defendants 
and  the  case  was  brought  to  this  Court  upon  appeal  by  the  plaintiffs. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dorset,  and 
Chambebs,  JJ. 

Jervis  Spencer,  for  the  appellant,  contended — 1.  The  Act  of  1835, 
chap.  395,  sec.  5,  by  force  of  the  words,  '^  Provided,  that  if  the  said 
Baltimore  and  Ohio  Railroad  Company  shall  not  locate  the 'said  road 
in  the  manner  provided  for  in  this  Act,  then  and  in  that  case  tbej 
shall  forfeit  one  million  of  dollars  to  the  State  of  Maryland,  for  the 
use  of  Washington  County  " — the  same  accepted  by  the  company  is 
a  contract.  The  case  ^  O.  i&  J.  128,  sho^s  the  rules  on  this  subject. 
The  words,  '*  approve,  assent  and  agree  to,"  in  the  first  section  of 
the  Act  of  1835,  as  the  condition  to  give  effect  to  the  whole  Act,  make 
a  contract  on  the  part  of  the  appellees. 

2.  Washington  County  is  a  party  to  that  contract,  she  is  really  and 
beneficially  interested.  It  is  for  her  peculiar  benefit.  It  resembles 
an  agreement  made  between  A  and  B,  for  the  benefit  of  C,  who  maj 
sue  8U0  jure,  A  consideration  need  not  be  paid  by  the  beneficiary. 
A  benefit  moving  to  the  Railroad  Company  is  sufficient  to  bind  her 
at  law.  And  there  is  a  consideration  as  to  Washington  Coanty. 
The  relation  between  her  and  the  State,  is  like  that  of  parent  and 
child.  The  State,  as  parent,  is  the  guardian  of  the  counties.  !No 
consideration,  •  however,  is  necessary  in  this  action.  The 
4Uo  rules  of  construction  are  generally  applied  alike  to  all  descrip- 
tions of  contracts.  4  O,  dt  J.  151.  The  case  of  Oreen  vs.  Biddie,^ 
Wheaton,  1,  is  conclusive  upon  the  question  at  bar.  The  Act  of  Ken- 
tucky, attempting  to  overrule  rights  vested  under  the  compact  be- 
tween Virginia  and  that  State,  was  held  void. 

Where  a  trust  is  created  for  the  benefit  of  a  person,  though  with- 
out his  knowledge  at  the  time,  he  may  affirm  the  trust,  and  enforce 
its  execution.    Neilson  vs.  Blight,  1  John.  Cos.  208. 

An  assignment  may  be  made  of  a  contract  without  consideration. 
The  State  may  assign  at  pleasure  to  Washington  County,  and  that 
county  pays  a  consideration,  for  she  pays  a  tax  under  the  Act  of 
1835,  or  rather,  is  liable  to  pay  it.    If  the  State  had  not  interposed 
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under  the  Act  of  1840,  no  qaestion  could  have  been  raised  under  the 
Act  of  1835. 

3.  The  forfeiture  in  the  Act  of  1835,  is  in  no  sense  a  penalty.  It 
is  not  for  any  criminal  prohibited  act  amounting  to  a  public  offence. 
It  18  introduced  in  ierrorem,  but  is  a  sum  to  be  paid  for  using  the 
license  given  by  the  Act,  as  a  compensation  to  the  injured  party. 
Green  vs.  Biddle,  8  Wheat.  89  ;  2  Poth.  Oblig.  Evans^  notes,  81. 

4.  That  by  the  'use  of  the  license  by  the  company,  Washington 
County  acquired  a  vested  right  in  the  sum  stipulated  to  be  paid. 
Whittington  vs.  Polk,  1  H.  &  J.  246  ;•  Providence  Bank  vs.  Billings  dc 
Fitiman,  4  Peters,  561 ;  Canal  vs.  Railroad  Company,  4  0.  &  J.  142. 

5.  That  to  take  away  this  right  from  Washington  County  would 
be  inequitable,  unjust,  and  contrary  to  the  first  principles  of  the  social 
compact;  and  therefore  the  Act  ought  to  be  so  construed,  if  possible, 
as  to  avoid  that  result,  and  it  may  be  so  construed  by  confining  its 
operation  to  whatever  right  this  State  had,  if  any.  The  State  might 
release  her  own  power  over  the  matter,  leaving  in  force  the  right  of 
the  county.  McMechen  vs.  Mayor,  dec,  of  Baltimore,  2  U.  dt  J.  41; 
Colder  and  Wife  vs.  Bull  and  Wife,  3  Dallas,  387 ;  State  of  New 
Jersey  vs.  Wilson,  7  Craneh,  166;  Fletcher  vs.  Peck,  6  •  Cranch,  ^^^ 
130;  Toum  of  Pawlet  vs.  Clark,  9  Cranch,  335;  Hampshire  vs.  "*"® 
Franklin,  16  Mass.  84:  1840,  ch.  260;  Moseley  Rep.  43;  Winch  vs. 
Kirley,  1  Term  Rep.  358 ;  Legh  vs.  Legh^  1  Boss,  cfe  Pull.  447 ;  Carter 
vs.  United  Ins.  Co.  1  J.  C.  R.  463 ;  Owings  vs.  Piet  dk  Low,  5  O.  dk  J. 
134;  1  Wheat.  233;  Uels  vs.  Finch,  5  John.  Rep.  193;  Andrews  \s. 
Bleedcer,  1  John.  Cases,  411 ;  Wardell  vs.  Fden^  2  John.  Cases^  121 ; 
Kiersted  vs.  State,  use  of  Costello,  1  O.  db  J.  231. 

6.  If  otherwise  construed,  it  is  repugnant  to  the  State  Constitu- 
tion, and  void» 

7.  In  the  same  view  it  is  repugnant  to  the  Constitution  of  the 
United  States,  and  void. 

iVtce,  in  continuation,  for  the  appellants — ^The  case  is  of  importance 
from  the  amount  involved,  the  dignity  of  the  parties,  and  the  novelty 
of  the  questions.  It  affects  Washington  County,  an  important  mem- 
ber of  the  State,  on  the  one  hand  and  one  of  the  most  extensive  char- 
tered companies  of  the  State,  on  the  other.  The  State  exercises 
authority  over  both,  and  all  must  notice  that  the  inquiries  here  are 
of  grave  interest.  We  are  obliged  to  go  down  deep  into  the  found- 
ation of  civil  government,  and  it  is  fortunate  for  all,  that  we  may  here 
examine  them  calmly.  In  this  place,  government  is  no  mystery, 
each  citizen  may  enquire  into  it.  I  prefer  a  claim  of  right  on  behalf 
of  Washington  County,  one  of  perfect  obligation.  The  Court  have 
no  favors  to  confer.  They  must  declare  the  right.  The  history  of 
onr  right  is  brief.  The  claims  grows  out  of  the  Act  of  1835.  A 
grant  of  three  millions  was  made  by  the  State,  on  condition,  to  the 
appellees;  a  part  of  the  condition  was  to  construct  a  road  through 
Washington  County ;  another  condition  was  a  forfeiture  of  a  million 
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of  dollars  to  Washington  County,  in  case  the  road  was  not  con- 
structed. To  this  was  superadded  the  necessity  of  consent  by  the 
appellees — the  appellees  assemble  and  approve  and  agree  to  the  pro- 
visions of  the  Act  of  1835.  This  was  done  in  the  form  and  manner 
prescribed.  An  agreement  was  made  as  declared  by  the  Act  of 
1835.  You  cannot  withdraw  that  stipulation  from  the  law,  and  so 
/in<>  destroy  its  symmetry.  *  It  was  a  general  scheme.  It  contained 
*^  •  grants  to  general  schemes  of  improvement.  All  parts  of  the 
State  were  to  share  and  participate.  The  Act  was  full  of  compensa- 
tion and  compacts  from  first  to  last. 

There  was  no  provision  of  that  Act  which  could  be  carried  oat  inde- 
pendently; they  were  interlaced,  each  the  consideration  of  the  other. 
No  compensation  was  granted,  but  as  the  co-relative  of  some  provi- 
sion in  the  same  Act*    See  the  8th  section.    None  should  begin 
until  all  were  ready,  and  this  affected  several  schemes  of  improve- 
ments.   A  million  of  dollars  was  held  sacred,  and  faithfully  pledged 
to  internal  improvements  on  the  Eastern  Shore,  at  any  rate.    This 
is  a  compact — bargain  if  you  like.    The  basis  of  a  scheme  of  bur- 
thens and  benefits  to  be  distributed.    Hereafter  the  Eastern  Shore 
may  claim  her  million.    Such  bargains  are  fair,  if  open,  and  equitably 
conducted.     People  may  so  agree.    It  is  a  partnership  of  profit  and 
loss,  and  included  in  one  contract.    Modem  legislation  is  full  of  such 
compacts.    Maryland  covenanted  as  to  the  Western  Lands,  and  on 
this  condition  came  into  the  Union.  She  was  first  guarantied.  So  as  to 
slaves,  which  affected  both  representation  and  direct  taxation  under 
the  Constitution  of  the  United  States.    Communities  rally  on  sach 
points,  and  there  is  no  want  of  morality  in  the  mode  of  settling  the 
question.    Baltimore  is  not  the  whole  State.    The  Act  was  to  bene- 
fit her,  and  hence  the  equivalents  given.  *It  was  all  right,  if  adjusted 
openly  and  honorably.    If  wrong,  the  Baltimore  and  Ohio  Railroad 
Company  is  not  here  to  read  us  homilies.    She  obtained  her  three 
millions  as  the  equivalent  of  other  grants.    She  cannot  chide  this  as 
sectional  or  sordid  legislation.    She  was  to  agree  to  it,  and  all  its 
provisions.    She  might  refuse  and  defeat  the  law.      It  depended 
upon  her  assent  to  become  a  law.    That  assent  perfected  the  Act 
of  1835.    The  law  was  not  passed  in  haste.    It  was  proposed.    The 
Legislature  adjourned  in  April,  and  re-assembled  late  in  May.    The 
members  went  home-^saw  their  constituents — held  a  sort  of  family 
council — came  back,  and  thus  sanctioned  the  Act  of  1835.    They 
even  proclaimed  the  mode  in  which  they  would  levy  taxes,  if  neces- 
^    -  sary ;  they  awarded  compensation  •  in  various  instances.   All   • 
^"^  considerations  as  to  the  moral  of  the  Act  apply  with  eqoal 
force  to  both  parties  here.    The  same  principles  must  apply  throagh- 
out.    The  Legislature  of  1835  had  no  design  to  perpetrate  a  fraud, 
or  to  practice  a  joke,  and  no  disguise.    Her  proposals  were  accepted. 
They  proposed  a  duty  to  be  performed  towards  Washington  County. 
Its  failure  was  accompanied  with  a  forfeicure.    The  means  of  dis^ 
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charging  that  doty  were  provided.  The  Legislature  coald  do  no 
more  for  Washington  County,  yet  the  possible  departure  of  the  rail- 
road from  Maryland  was  anticipated,  and  now  that  company  is  as 
mach  bound  to  pay,  as  to  go  on  with  her  great  work. 

What  did  the  Legislature  intend  t  Intention  and  construction  are 
synonymous.  We  do  not  require  what  the  6.  &  O.  B.  £.  intended. 
Can  it  be  said  as  respects  W.  County,  that  this  Act  was  a  fraud  and 
a  jest  t  Take  that  stipulation  away,  and  the  system  of  contemplated 
improvement8  is  destroyed.  This  is  the  worst  sort  of  repudiation. 
If  jou  can  take  away  this  million,  why  not  the  entire  loan  f  Why 
not  repudiate  the  bonds  given  to  R.  B.  Company  t  There  is  no  com- 
pensation proposed  to  Washington  County  for  the  loss  of  the  road. 
The  company  went  into  Virginia,  and  there  expended  large  sums  of 
money,  which  cannot  be  recalled.  This  is  submitted  to,  and  Vir- 
ginia compels  them  to  go  on,  and  not  to  enter  their  State  west  of 
Onmberland.  How  was  it  that  Virginia  exacted  such  results  ?  It 
looks  contrivance.  It  was  asked  for  as  a  means  to  use  before  the 
Legislature  of  Mar3*land.  They  made  a  case  of  vis  major,  I  do  not 
make  the  charge,  but  it  looks  like  it,  and  when  I  speak  to  the  morals 
of  this  controversy,  I  am  at  liberty  at  all  points  of  the  case,  and  the 
conduct  of  the  parties  concerned. 

Is  the  Act  of  1835  a  contract  or  nott  A  State  may  contract  by 
legislation,  with  a  State,  individual,  or  a  corporation.  This  rule  is 
admitted  on  all  hands.  Legislation  and  contract  are  different  in 
their  natures.  The  Legislature  contract  for  the  State,  and  not  for 
the  Legislature.  In  contracts  they  act  as  agents  for  the  State.  A 
contract  is  guarantied  by  the  Constitution  of  the  United  States.  A 
contract  binds  per  se.  A  State  cannot  break  a  contract.  It  is  sacred 
from  State  power.  •  The  Act  of  1836  embodies  terms  of  con-  ^^^ 
tract  between  the  State  and  the  B.  &  O.  B.  B.  Co.  Is  the  ^^^ 
stipulation  in  favor  of  Washington  County,  a  contract  or  not  ?  Grant 
that  it  is  a  contract,  and  there  can  be  no  further  difficulty  in  this 
case.  Washington  County  is  a  party  to  that  contract.  The  B*  B. 
Company  was  required  to  agree ;  upon  that  condition  the  Treasurer 
Hubscribed  to  the  stock  of  certain  companies.  The  premium  in  favor 
of  W.  County  was  not  a  new  thought  in  1835.  That  county  was 
always  regarded  in  the  system  of  Maryland  improvements.  The 
assent  of  the  company  made  a  contract.  Neilson  vs.  BlighU  1  John, 
(Jos.  205;  Moses  vs.  Murgatroydj  1  J.  C.  R,  129. 

The  county  may  avail  herself  of  the  contract,  though  not  made 
with  her.    1  Kent  Com.  391,  392. 

The  prohibitory  clause  in  the  Constitution  of  the  U.  States  extends 
to  contracts,  with  trustees,  for  third  parties,  though  the  trustees  is 
not  benefited. 

Maryland  proposed  a  contract  by  the  Act  of  1835.  Canal  vs.  Rail- 
road  Company^  4  0.  dt  J.  129. 
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The  assent  makes  a  contract.  The  company  assented  withoat 
qualification  to  the  contract  as  tendered  her.  It  covers  all  the  stip- 
ulations in  that  law,  and  makes  an  entire  contract.  Was  there  any 
'  consideration  for  it  ?  If  accepted  under  seal,  it  is  a  specialty,  and 
imports  a  consideration.  So  if  the  acceptance  made  a  contract.  3 
Black.  Com.  345. 

There  was  a  grant  of  three  millions,  which  is  a  consideration,  and 
enough  too.  This  was  received  and  held  by  the  company.  The  law 
forms  the  contract,  and  shows  its  terms.  It  was  made  by  the  Legis- 
lature as  the  contracting  party.  The  statute  is  a  specialty.  Com. 
Dig.  Tit  Deht^  A,  No.  4 ;  1  Saunders  Rep.  38 ;  Cro.  Chas.  513. 

Ko  consideration  necessary  to  create  a  trust  declared  on  the  face 
of  the  instrument,  making  the  trust.    24  Law  Lib.  36. 

Here  there  was  a  consideration  of  damage  to  W.  County,  from 
failure  of  road  through  the  county.  Old  roads  and  improvemeDts 
destroyed.  It  is  a  meritorious  motive,  property  destroyed  should  be 
paid  for. 

^-  ^  •  The  penalty  imposed  by  the  Act  of  1836,  is  not  for  a  polit- 
**^  ical  offence,  nor  for  a  criminal  act,  nor  in  ierrorem.  It  arises 
upon  contract,  and  is  stipulated  damages,  intended  to  be  paid.  The 
Act  of  1840,  chap.  260,  confirms  this  idea.  It  uses  the  words,  remit 
and  release ;  hence,  the  i)enalty  had  accrued,  or  it  could  not  be  re- 
leased. 

In  the  construction  of  laws,  we  afk  what  the  intention  of  the  Leg- 
islature was  ?     Flowden,  465 ;  2  Evan^s  Foth.  79,  81,  82,  83. 

It  is  then  stipulated  damages,  and  all  is  recoverable  or  nothing. 
There  is  no  power  to  break  the  contract.  The  Legislature  did  not 
intend  to  do  more  by  the  Act  of  1840,  than  release  public  rights; 
more  is  a  nullity.  It  is  violence  and  not  law.  This  is  a  vested  right, 
and  not  to  be  disturbed.  It  is  contrary  to  natural  justice  to  impair 
a  contract.  The  Legislature  cannot  interfere;  it  cannot  unmake  a 
contract.  The  sovereignty  is  limited;  we  have  a  written  Constit a- 
tion,  and  not  an  absolute  government.  All  is  compact.  Every 
power  come^  from  agreement.  Regents  University  of  Md.  vs.  WiHr 
liams,  9  O.&J.  408,  409. 

It  is  against  the  social  compact  and  natural  justice,  to  take  away 
vested  rights.     Town  of  Fawlet  vs.  Clarke,  9  Cranchy  292. 

To  dismiss  a  suit  is  a  judicial  power.  Colder  vs.  BnU,  3  Vallai, 
387. 

The  Act  of  1840  is  against  the  Constitution  of  the  United  Ssates. 
An  Act  rescinding  a  contract  is  repugnant  to  it.  FletcJier  vs.  Peekj 
6  Cranchj  136. 

Statutes  are  not  retrospective.  The  law-giver  cannot  alter  his 
mind  as  to  a  vested  right.  Dartmouth  College  vs.  Woodward^  4 
Wheat.  576. 

Grants  are  construed  as  contracts  executed  or  executory.  RegtnU 
of  University  vs.  Williams^  9  O.  dt  J.  365, 
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Then,  as  to  the  power  of  the  trustees  to  strike  off  the  suit  in  a 
Court  of  law.  This  is  traditioual  law.  The  Courts  will  protect  the 
rights  of  equitable  plaintiffs  against  a  legal  plaintiff;  will  examine 
into  the  right,  and  that  established,  they  will  not  disturb  it.  The 
assignee  uses  the  name  of  the  assignor,  as  an  incident  of  the  transfer, 
and  Courts  protect  assignments.  Can  a  naked  trustee,  a  party  in 
that  interest,  dismiss  the  suit  f  Here  the  State  is  a  mere  trustee, 
and  we  have  no  remedy  but  in  her  name. 

SeUon,  for  the  appellee:  I  propose  to  maintain  three  proposi- 
tions : 

1.  That  the  proviso  of  forfeiture  in  the  Act  of  1835,  imposes  a 
penalty,  and  is  not  in  the  nature  of  contract. 

2.  If  a  penalty,  the  Legislature  could,  and  did  remit  it  by  the  Act 
of  1840. 

3.  If  a  contract,  the  Legislature  was  competent  to  release  it,  and 
did  release  it  by  the  Act  of  1840. 

The  corporation  was  a  private  one ;  but  the  grant  was  for  a  public 
benefit  alone,  and  of  course  is  under  public  control.  This  position  is 
well  maintained  everywhere.  2  Black,  Com.  436, 437.  Penalties  are 
to  be  recovered  in  popular  actions.  Where  there  is  an  informer,  the 
King  can  only  remit  before  action  brought,  but  Parliament  may  at 
any  time.    1  Sir  Wm.  Black.  451. 

The  Legislature  may  repeal  the  penalty  at  any  time.  The  power 
to  remit  resides  in  the  sovereign  will,  the  Legislature.  Public  interest 
and  police  regulations  are  confided  to  the  Legislature.  1  Craruih^ 
103, 104;  5  Cranch^  281 ;  6  Cranch,  329,  203 ;  2  McCord,  1. 

If  the  law  be  repealed,  the  party  is  not  punishable.  The  law 
must  remain  in  the  same  state  at  time  of  action  instituted,  as  at 
tune  of  judgment.    2  Bayley^  564;  1  Missouri^  235. 

The  State  is  a  trustee  for  Washington  County,  and  may  dispose 
of  the  i)enalty  at  pleasure.  She  may  take  the  money  of*  any  ^^  - 
county  before  or  after  it  is  due.  She  may  alter  its  direction,  **^ 
or  release  it  at  pleasure,  before  or  after  judgment.  A  county  is  but 
a  part  of  the  political  power  of  the  State. 

The  Legislature  may  repeal  penalties  and  defeat  judgments 
founded  u|)on  them.  Breeze^  114 ;  1  Marsh.  465 ;  1  Stew.  Alah.  347 ; 
2  Stew.  Alab.  KM) ;  Adam  New  H.  61. 

Suppose  the  Act  of  1835,  imports  a  contract,  is  the  repealing  law 
constitntional  t 

The  eases  cited  could  not  apply.  Much  here  depends  on  the  char- 
acter of  the  parties.  The  power  of  repeal  relates  to  that  character. 
It  is  not  the  case  of  a  citizen  of  Washington  County.  But  it  is  the 
community  of  Washington  County  in  their  public  character  as  public 
agents — as  a  political  corporation.  Its  power  is  not  inviolable.  This 
is  not  a  case  within  the  Constitution  of  the  United  States  in  regard 
to  contracts.  A  county  is  created  for  municipal  and  political  ends; 
to  promote  general  interests  in  a  particular  mode,  but  it  has  no  being 
19  12  a.  &  J. 
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independeiit  of  the  State,  who  creates  and  may  anDihilate  it.  9 
Cranch,  43;  4  Wheat  629,  659,  693,  694;  1  MisaouHj  239 ;  13  WendeU, 
337, 325. 

The  case  of  the  Mayor  and  City  Council  of  Baltimore  vs.  Robert 
Lemmonj  June  Term,  1838,  by  which  the  anction  duty  law,  takiog 
away  the  fund  from  the  city  and  transferring  it  to  the  State  was 
sanctioned,  forecloses  this  question  and  fully  sanctions  the  Act  of 
1840. 

F.  A.  Schley^  also  for  the  appellees.  The  Act  of  1840  was  passed 
deliberately,  and  is  not  to  be  assailed  lightly.  If  the  constitutionality 
of  that  Act  is  doubtful,  this  Court  will  maintain  it.    6  Cranch^  128. 

If  doubtful  on  that  point,  it  is  a  controlling  principle  in  favor  of 
the  Act.  4  Peters  S.  C.  549 ;  3  Dallas^  394;  1  Bald.  C.  C.  JR.  74;  3 
Bumn.  120;  2  Oallison,  554,  5. 

Many  cases  of  contract  have  been  decided  not  to  be  within  the 
Constitution  of  the  United  States.  4  Wheat  643,  644 ;  Bald.  Con. 
Views,  141 ;  4  Peters^  563 ;  3  Peters^  289. 

•A  contract  to  be  within  the  protection  of  the  Constitution 
4-10  qj-  |.|jg  United  States,  must  be  express;  an  implied  contract 
is  not  within  it. 

But  in  the  Act  of  1835,  which  was  for  the  general  improvement  of 
the  State,  there  was  no  contract  in  the  particular  case  relied  on. 
The  assent  to  the  whole  law  does  not  make  a  contract  in  any  case 
except  where  the  Act  intended  to  make  a  contract.  The  rules  which 
relate  to  the  construction  of  statutes  sanction  these  views.  Dvoarm 
on  Stat  707 ;  8  Barn.  <&  Cres.  74 ;  5  Bep.  119. 

In  the  5th  section  the  language  is,  you  shall  forfeit.  This  indi- 
cates penalty.  The  enormous  sum  is  in  terrorem.  It  is  not  a  vested 
interest  as  in  contract.  It  is  also  a  forfeiture  to  the  State,  and  in 
statutes  the  word  forfeiture  is  ever  used  in  connexion  with  fine  and 
penalty.  The  Act  of  1840  unlocks  the  legislative  mind,  and  shows 
that  penalty  onij  was  designed  by  the  Act  of  1835.  Then  again,  if 
a  contract,  it  is  with  the  State,  and  the  power  which  originated, 
may  release  it.  Washington  County  paid  no  part  of  the  considera- 
tion. The  commissioners  who  assert  the  right  to  the  fund  here,  are 
but  arms  of  the  State;  a  public  corporation  ;  a  political  body.  Es- 
tablish them  to  be  a  municipal  corporation,  with  public  powers,  and 
there  is  an  end  of  the  question.  In  the  case  of  the  dissolution  of  a 
public  corporation,  Chancery  interferes  only  to  protect  private  prop- 
erty under  its  care.    Angel  on  Corp.  8,  40 ;  9  (?.  d&  J.  397. 

The  community  of  Washington  County  could  not  use  this  money 
without  legislative  direction.  The  forfeit  was  to  Maryland.  The 
use  and  application  of  the  fund  must  still  be  defined.  How  would 
the  county  take  this  money  from  the  treasury  f 

The  delegated  power  to  sue  may  be  revoked  by  the  Legislature  at 
any  time  before  judgment.  2  Bayley,  584  ;  3  Wheat  319;  10  WheaL 
289,  304. 
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The  Levy  Courts  or^conmiissioDers  of  counties  can  only  receive 
money  by  authority  of  law.  Ail  tlieir  powers  are  express,  and  all 
sobject  to  legislative  revocation. 

R.  Johnson^  also  for  tbe  appellees :  1.  The  Act  of  1835  const!- 
totes  a  i)enalty. 

2.  If  a  penalty,  then  under  the  control  of  the  Legislature. 

3.  If  a  contract,  then  the  party  for  whose  use  the  contract  was 
entered  into  is  not  a  party  to  it ;  or  if  a  party,  has  no  such  interest 
as  is  protected  by  the  Constitution  of  the  United  States,  or  State  of 
Maryland,  or  the  first  principles  of  the  social  compact. 

4.  If  a  contract,  then  at  law  under  the  control  of  the  Legislature 
of  Maryland,  because  of  the  public  character  of  the  c.  q.  use — 
Washington  County — without  question  so  far  as  that  county  is  con- 
cerned. 

Be  cited  Canal  Co.  vs.  R.  B.  Co,  4  G^.  cfc  J.  1 ;  U.  8.  vs.  Morris^  10 
What  301,  304,  292;  4  Wheat.  629,  695;  2  0.  (6  J.  208,  206;  9 
Oranch,  42 ;  13  Wendell^  337 ;  1  Breeze,  315, 120;  Missouri^  238,  239 ; 
2  FeUrs,  411 ;  3  Peters^  389 ;  4  lb.  503 ;  8  lb.  100. 

John  Sergeant,  in  reply,  cited  9  Cranch,  994 ;  16  Mass.  84. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  This  is  an 
action  of  debt,  instituted  in  the  name  of  the  State  of  Maryland,  for 
tbe  use  of  Washington  County,  to  recover  the  sum  of  one  million  of 
dollars,  claimed  by  the  county  from  the  Baltimore  and  Ohio  Railroad 
Company,  for  an  alleged  violation  of  contract  contained  in  one  of  the 
proviijions  of  its  charter. 

In  bar  of  any  recovery  in  this  suit,  the  appellee  has  pleaded,  that 
DOtbiog  is  due  to  the  county :  and  also,  the  Act  of  Assembly  an- 
DQlling  the  obligation  and  releasing  the  forfeiture,  in  virtue  of  which 
the  said  sum  of  money  is  alleged  to  be  due. 

The  controversy  between  the  parties  is  one  of  considerable  magni- 
tude, not  only  as  regards  the  Rum  involved  in  the  litigation,  but  on 
account  of  the  aspect  it  has  assumed,  as  a  *  question  involv-  mn-m 
ing  grave  considerations  of  constitutional  law.  The  case  has  ^*'* 
been  argued  with  great  legal  learning  and  ability  by  the  distin- 
gnisbed  counsel  employed  to  advocate  the  cause  of  the  respective 
parties,  and  the  Court  have  derived  no  small  degree  of  assistance  in 
coming  to  the  result  at  which  they  have  arrived,  from  the  light 
which  has  been  shed  upon  the  subject  in  the  coui*se  of  the  dis- 
cuRsion. 

On  the  part  of  the  appellant,  it  has  been  treated  in  the  course  of 
tbe  argument  as  a  clear  cavse  of  contnict,  covered  by  a  constitutional 
unction, and  therefore  inviolable  b^* legislative  interference;  on  that 
^^  tbe  a|>pellee,  it  has  with  a  confidence  seemingly  and  no  doubt 
^ally,  equally  sincere,  been  treated  as  a  clear  case  of  penalty,  and 
tberefore  subject  to  legislative  control,  and  free  from  constitutional 
difficulty. 
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We  have  considered  with  that  care  and  attention  which  the  im- 
portance of  the  snbject  demanded,  the  arguments  which  have  been 
nrged  on  both  sides  of  the  question,  and  have  come  to  the  con- 
dasion  that,  according  to  the  true  construction  of  the  Act  of  the 
Legislature  from  which  the  controversy  has  arisen,  it  is  not  a  case  of 
contract,  the  obligation  of  which  has  been  impaired  by  legislative  in- 
terference, but  a  case  of  penalty,  and  therefore  subject,  as  to  its 
enforcement,  to  the  will  and  pleasure  of  the  Legislature.  It  is  a  rale 
in  the  exposition  of  statutes,  that  the  will  of  the  Legislature  is  to  be 
i^egarded,  and  to  be  carried  into  effect,  so  far  as  tbey  keep  within  the 
limits  prescribed  to  them  by  the  Constitution  or  fundamental  law, 
and  in  ascertaining  such  will  or  intention,  the  well  established  rule  is, 
that  '^  if  divers  statutes  relate  to  the  same  thing,  they  ought  to  be  all 
taken  into  consideration  in  construing  any  one  of  them.''  For  this 
principle,  see  6  Baeon^s  Abr.  382.  And  so  far  has  this  rule  been  car- 
ried, that  it  is  held  to  apply,  although  one  of  them  may  have  expired. 
For  which  doctrine,  see  also  the  same  book,  383,  where  it  is  said^'^t 
is  a  rule  in  the  construction  of  statutes,  that  all  which  relate  to  the 
same  subject,  notwithstanding  some  of  them  may  be  expired,  or  are 
not  referred  to,  must  be  taken  to  be  one  system,  and  construed  con- 
sistently." Adopting  this  rule  in  the  case  now  before  this  Court,  as 
a  •  legitimate  test  or  standard  by  which  to  indicate  the  legisla- 
*•''•  tive  mind,  we  think  the  inference  will  be  found  to  be  well 
warranted,  that  the  duty  imposed  upon  the  appellee  of  locating  the 
road  through  Cumberland,  Hagerstown  and  Boonsborough,  was  in- 
tended to  be  enforced,  not  by  the  obligation  of  contract,  but  by  the 
sanction  of  penalty  alone.  The  language  of  the  5th  section  of  the 
Act  of  1835,  chap.  395,  is  as  follows:  '^and  it  is  hereby  declared  to 
be  and  made  the  duty  of  the  said  company  to,  and  they  shall  so 
locate  and  construct  the  said  road,  as  to  pass  through  each  of  the 
said  places;"  ^"^ Provided^  that  if  the  said  Baltimore  and  Ohio  Rail- 
road Company  shall  not  locate  the  said  road  in  the  manner  provided 
for  in  this  Act,  then  and  in  that  case  they  shall  forfeit  one  million  of 
dollars  to  the  State  of  Maryland,  for  the  use  of  Washington  Conntj." 
It  is  another  well  settled  rule  in  the  construction  of  a  statute,  that 
''the  words  are  to  be  taken  in  their  natural  and  ordinary  signification 
and  import,  and  if  technical  words  are  used,  they  are  to  be  taken  in 
a  technical  sense."    1  Kenfs  Com.  462. 

Applying  these  princii)les  of  interpretation  to  the  case  before  ns^ 
and  we  think  the  conclusion  is  well  warranted,  that  penalty  and  not 
contract  was  in  the  contemplation  of  the  Legislature  when  they 
enacted  the  fifth  section  of  the  Act  of  1836,  upon  which  this  suit  has 
been  instituted,  in  case  of  non-compliance  with  the  requirements  of 
the  law,  the  company  is  to  forfeit  one  million  of  dollars  to  the  State, 
for  the  use  of  Washington  County.  The  term  forfeit,  in  common 
parlance,  strongly  implies  penalty,  and  such  appears  to  be  the  import 
ascribed  to  it  by  lexicographers  of  the  highest  respectability,  in 
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giying  with  precision  and  aocaracj,  the  meaniDg  of  oar  language. 
Mr.  Webster  defines  the  word  forfeit  to  be  that  which  is  forfeited  or 
lost  by  neglect  of  dntj,  or  in  other  words,  a  fine,  a  mnlct,  a  penalty. 
The  language,  moreover,  is  not  that  of  convention  or  contract,  but  is 
mandatory  in  its  character.    It  is  the  language  of  the  creator  to  the 
■creatare,  enjoining  a  duty  to  be  performed,  and  imposing  a  penalty 
or  forfeiture  for  disobedience  or  neglect.    It  is  therefore,  we  think, 
in  every  view  and  aspect  under  which  it  could  be  considered,  penal 
4uid  not  *  conventional,  according  to  its  sound  and  true  in-    M^n 
terpretation.    In  this  sense  it  appears  to  have  been  under-  ^^^ 
«tood  by  the  Legislature  when  they  passed  the  Act  of  1840,  chap. 
260.    In  that  Act  they  say,  ^'that  so  much  of  the  5th  section  of  the 
Act  of  1835  as  makes  it  the  duty  of  the  Baltimore  and  Ohio  Bail- 
road  Company  to  construct  the  said  road  so  as  to  pass  through 
Hagerstown  and  Boonsborough,  be  and  the  same  is  hereby  repealed ; 
and  that  the  forfeiture  of  one  million  of  dollars  reserved  to  the  State 
of  Maryland  as  a  penalty,  in  case  the  said  Baltimore  and  Ohio  Bail- 
toad  Company  shall  not  locate  the  said  road  in  the  manner  provided 
for  in  that  Act,  be  and  the  same  is  hereby  remitted  and  released ; 
and  any  suit  instituted  to  recover  the  same  sum  of  one  million  dol- 
lars, or  any  part  thereof,  be  and  the  same  is  hereby  declared  to  be 
discontinued  and  of  no  effect."    In  this  law,  the  forfeiture  to  the 
State  is  emphatically  termed  a  penalty,  imposed  for  not  locating  the 
road  as  prescribed  by  the  Act  of  1835,  and  although  the  right  of  ez- 
poQuding  laws  belongs  to  a  different  department  of  the  government, 
and  is  not  embraced  within  the  sphere  of  the  legislative  power,  still 
the  sense  of  the  Legislature  upon  the  subject  of  laws  enacted  by 
themselves,   when  of  doubtful  import,  ^is  a  circumstance  not,  we 
think,  entirely  to  be  disregarded.    In  speaking  of  the  rule  that 
•several  Acts  in  pari  materia^  and  relating  to  the  same  subject,  are  to 
be  taken  together  and  construed  as  one  system.  Chancellor  Kent 
-Miys— <<the  object  of  the  rule  is  to  ascertain  and  carry  into  effect  the 
intention;  and  it  is  to  be  inferred,  that  a  code  of  statutes  I'elating  to 
^ne  subject,  was  governed  by  one  spirit  and  policy,  and  was  intended 
to  be  consistent  and  harmonious  in  its  several  parts  and  provisions.'' 
^e  IKenfs  Com.  463, 464.    Much  stress  was  laid  in  the  course  of  the 
s^gument  upon  the  first  section  of  the  Act  of  1835,  which  requires 
the  assent  of  the  company  to  the  provisions  of  that  law,  as  indicating 
that  the  fifth  section  should  be  construed  to  operate  as  contract,  and 
not  as  penalty.    The  term  assent,  mentioned  in  that  section,  it  was 
-said,  is  a  word  peculiarly  appropriate  to  contract,  and  not  to  penalty 
or  forfeiture.    This  is  certainly  true  as  a  general  proposition,  and 
need  not  be  •  controverted  to  elude  or  avoid  the  force  of  the    m^m 
argament  upon  the  present  occasion.    The  assent  of  the  com-  ^^^ 
pauy  was  essential  to  give  to  the  law  a  binding  and  obligatory  forces 
the  principle  being  well  settled,  that  an  Act  or  charter  of  incorpora- 
tion is  nothing  more  than  an  offer  until  consummated  by  acceptance, 
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and  in  that  sense  and  for  that  parpose  it  was  manifestly  used  in  tbe 
first  section  of  the  Act.  It  was  assented  to  in  that  sense  alone  whieh 
it  ouerht  to  receive,  according  to  its  sound  and  genuine  interpreta- 
tion ;  and  to  give  to  the  term  a  different  import,  would  be  a  perver- 
sion of  the  purpose  for  which  it  was  adopted.  As  a  further  proof 
that  the  fifth  section  ought  to  be  construed  as  creating  a  penalty  »Dd 
not  contract,  it  may  be  useful  to  refer  to  the  ninth  section  of  the 
same  Act,  where  the  language  of  contract  is  clearly  and  nneqnivo- 
cally  adopted.  The  terms  there  used  are  peculiarly  appropriate  for 
that  purpose,  and  are  so  expressive  or  significative  of  that  intent,  as  . 
to  leave  not  a  shadow  of  doubt  upon  the  subject.  The  expression 
there  used,  '^stipulate,  agree  and  bind  the  said  company,"  speak  a 
language  too  explicit  to  be  misunderstood,  and  remove  every  shadow 
of  doubt  as  to  the  intent.  Nor  is  this  the  only  instance  in  which 
the  Legislature  have  spoken  an  unequivocal  language,  when  they  in- 
tended to  bind  the  company  by  the  solemnities  or  obligation  of  con- 
tract. In  the  third  section  of  the  Act  of  1827,  chap.  104,  expressions 
of  similar  import,  are  carefully  used  to  create  the  obligations  of  con- 
tract instead  of  penalty;  and  that  too  in  relation  to  the  same  subject, 
as  the  one  embraced  by  the  fifth  section  of  the  Act  of  1835,  ont  of 
which  this  controversy  has  arisen,  and  if  it  was  designed  to  deal  with 
the  company  in  the  same  manner,  and  to  im|X)se  upon  them  the 
safve  duties  and  obligations,  to  be  fulfilled  under  a  similar  responsi- 
bility in  the  5th  section  of  the  Act  of  1835,  it  is  difficult  to  conceive, 
why  the  appropriate  language  to  execute  that  intent  was  abandoned, 
and  terms  of  more  equivocal  import  adopted.  In  the  third  section 
above  referred  to,  after  specifying  certain  conditions,  U[>on  the  [)er- 
formance  of  which,  the  treasurer  should  be  authorized  to  subscribe 
on  behalf  the  State,  the  Legislature  insert  the  following  proviso: 
•  "And  provided  also,  that  the  President  and  Directors  of  the 
*•'*  said  company  shall  agree  so  to  locate  said  road,  that  it  shaD 
go  to,  or  strike  the  Potomac  Liiver  at  some  point  between  the  month 
of  the  Monocacy  River  and  the  Town  of  Cumberland,  in  Allegany 
County,  and  that  it  shall  go  into  Frederick,  Washington  and  Alle 
gany  Counties;  and  provided  also,  before  such  subscription  is  made, 
the  President  and  Directors  of  the  said  company  shall,  in  writing  to 
be  approved  by  the  Attorney-General,  bind  the  said  company  to 
allow  the  State  to  subscribe  for  the  remaining  five  thousand  shares 
on  the  same  terms,  at  any  time  during  the  session  of  the  next 
General  Assembly."  Here  it  is  not  made  the  duty  of  the  comi>any 
to  locate  the  road  in  a  particular  dire<^tion,  under  a  forfeiture  for  non- 
performance or  neglect,  as  in  the  5th  section  of  the  Act  of  1835;  bat 
in  the  language  of  contract,  they  are  made  to  agree  so  to  locate  itt 
that  it  shall  go  into  Frederick,  Washington  and  Allegany  Counties, 
and  in  reference  to  the  State's  ritrht  of  future  subscription,  it  is  stiH 
more  apparent  with  what  anxious  solicitude  the  solemnities  flod 
binding  efficacy  of  contract  are  preserved  in  the  same  section ;  npoi^ 
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that  subject,  the  company  was  to  be  bound  by  a  written  instrument, 
which  was  not  to  be  deemed  satisfactory  until  it  had  received  the 
sanction  of  the  law  ofiQcer  of  the  State.  It  is  moreover  to  be  ob- 
served, that  when  at «  subsequent  period,  it  was  found  necessary,  in 
ooDseqnenoe  of  a  conflict  of  route  with  the  Canal  Company,  to  release 
conditionally  the  Railroad  Company  from  their  contract,  as  entered 
into  by  the  Act  of  1827,  the  law  by  which  they  were  discharged, 
holds  the  same  language,  and  speaks  of  it  as  a  condition  or  agree- 
ment from  which  they  were  released. 

If  then,  the  duty  imposed  by  the  5th  section  of  the  Act  of  1835, 
was  intended  to  be  enibrced  by  penalty,  and  not  by  contract,  the 
next  question  to  be  considered  is,  were  the  Legislature  competent  to 
release  the  i>enalty  in  the  manner  they  have  done,  by  the  Act  of 
1840,  chap.  2(>0 1    In  the  exercise  of  such  a  jurisdiction,  the  Legisla- 
ture are  restrained  by  no  constitutional  prohibition.    The  relcrvsing 
Act  could  not  be  deemed  an  ex  post  facto  law  in  the  sense  of  the  Con- 
stitution, nor  could  it  be  •  considered  as  impairing  the  obliga- 
tion  of  a  contract,  indeed  it  was  not  attempted  to  be  impugned   ^^^ 
apon  either  of  these  grounds  in  the  course  of  the  argument,  but  was 
exclasively  assailed  upon  the  ground  that  the  Act  of  1835  provided 
for  a  case  of  contract,  and  not  of  penalty ;  and  that  therefore,  the 
Act  of  1840  was  a  violation  of  the  constitutional  inhibition,  forbid- 
ding the  State  Legislatures  from  passing  any  law  impairing  the  obli- 
gation of  contracts.    The  money  being  forfeited  to  the  State  as  a 
penalty  for  the  use  of  Washington  County,  one  of  the  constituent 
elements  of  the  State,  the  Legislature  had  an  unquestionable  right 
to  remit  it.    Washington  County  is  an  integral  part  of  the  State,  or 
portion  of  the  body  politic,  and  the  money,  if  received  by  her,  would 
belong  to  her  as  public  property  in  her  public  political  capacity,  to 
be  applied  exclusively  to  the  public  use.    As  a  county,  she  stands  to 
the  State  in  the  relation  of  a  child  to  a  parent,  subject  in  all  respects  to 
its  jurisdiction  and  power,  as  well  as  entitled  to  the  benefits  of  its 
fostering  care  and  protection.    As  a  member  of  the  political  family, 
she  has  a  right  to  participate  in   the  legislative  councils  of  the 
country;  but  the  will  of  the  majority-,  when  expressed,  according 
to  the  forms  of  the  Constitution,  is  binding  and  obligatory  upon 
her,  and  to  that   will,  as   the  rule  of  her  conduct,  she  is  bound 
to  8nbmit  with  becoming  deference  and  respect.    Several  instances 
were  referred  to  in  the  course  of  the  argument,  where  it  appears  that 
ft  similar  jurisdiction  has  been  exercised  by  some  of  our  sister  States, 
hot  it  is  deemed  unnecessary  more  particularly  to  refer  to  them.    If 
then  the  Act  of  1840,  releasing  the  penalty,  was  a  legitimate  exercise 
of  power,  and  it  was  within  the  constitutional  competency  of  the  Leg- 
islature to  pass  it,  what  was  the  effect  of  that  law  upon  the  rights  of 
the  plaintiff,  as  to  the  further  prosecution  of  her  suit,  and  did  it 
operate  to  bar  the  recovery  of  the  penalty  which  was  remitted  by  it  f 

l^pon  that  part  of  the  case  we  think  no  doubt  can  be  entertained,  as 
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all  the  authorities  referred  to  seem  to  speak  one  nniform  langaage 
upon  the  sabject ;  they  all  agree  that  no  penalty  incurred  daring  the 
continuance  of  a  law,  can  be  enforced  after  its  expiration  or  repeal, 
Mn^  without  a  saving  clause  or  some  *  si)ecial  provision  to  that 
^^  '  effect.  In  1  Kenfs  Com.  465,  the  principle  is  stated  to  be  that, 
'^  if  an  Act  be  penal  and  temporary  by  the  terms  or  nature  of  it,  the 
party  offending  must  be  prosecuted  and  punished  before  the  Act  ex- 
pires, or  be  repealed.  Though  the  offence  be  committed  before  the 
expiration  of  the  Act,  the  party  cannot  be  punished  after  it  has  ex- 
pired, unless  a  particular  provision  be  made  by  law  for  the  purpose." 
To  the  same  effect  see  5  Cranchy  283,  where  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  Court  says — '^  The  Court  is,  there- 
fore, of  opinion,  that  this  cause  is  to  be  considered  as  if  no  sentence 
had  been  pronounced ;  and  if  no  sentence  had  been  pronounced,  it 
has  been  long  settled  on  general  principles,  that  after  the  expiration  or 
repeal  of  a  law,  no  penalty  can  be  enforced,  nor  punishment  inflicted, 
for  violations  of  the  law  committed  while  it  was  in  force,  unless  some 
special  provision  be  made  for  t h  at  purpose  by  the  statute."  Many  other 
authorities  might  be  referred  to  in  support  of  the  same  principle,  bat 
the  rule  seems  to  be  so  well  settled,  that  it  is  deemed  unnecessaiy 
to  do  so.  If  this,  therefore,  is  to  be  deemed  a  case  of  penalty,  and 
not  one  of  contract,  the  Act  of  1840  seems  to  operate  as  a  complete 
bar  to  the  plaintiff's  recovery,  and  the  judgment  of  the  Court  below 
ought  to  be  afiSrmed. 

But  supposing  that  the  views  heret.ofore  expressed  upon  the  merits 
of  this  controversy  are  not  well  founded,  and  that  it  is  to  be  deemed 
a  case  of  contract  and  not  penalty;  is  it  a  contract  coming  within 
the  purview  of  the  Constitution  of  the  United  States,  which  prohi- 
bits a  State  from  passing  any  law  impairing  the  obligation  of  con- 
tracts, and  was  the  Act  of  1840  therefore  a  nullity  f  In  order  to  ar- 
rive at  a  just  conclusion  upon  that  subject,  it  is  material  to  consider 
who  are  the  contracting  parties,  and  in  what  relation  does  the  ceiUd 
que  use  stand  to  the  legal  plaintiff  upon  the  record  f  The  contract- 
ing parties  are  the  State  on  the  one  part,  and  the  railroad  company 
on  the  other.  The  consideration  of  the  contract  were  the  franchises 
and  privileges  derived  by  the  company  from  the  State,  and  the  aesiiii 
que  use  is  one  of  the  counties  of  the  State,  claiming  an  interest  ind- 
dentally  in  her  political  character  and  capacity,  •  in  virtue  of 
^•'^  one  of  the  provisions  contained  in  that  contract  f  The  State, 
for  reasons  which  she  deemed  sufficient,  has  thought  proper,  bj  an 
Act  of  her  Legislature,  to  annul  the  contract  and  release  the  claim 
of  the  cestui  que  use^  which  this  action  has  been  instituted  to  enforce; 
and  it  is  now  contended  on  the  part  of  the  appellant  in  support  of  it} 
that  such  legislative  Act  is  a  nullity,  because  it  violates  that  great 
moral  sanction  of  the  Constitution,  which  declares,  that  no  State 
shall  pass  any  law  which  impairs  the  obligation  of  contracts.  ^ 
declare  an  Act  of  a  coordinate  department  of  the  government  an  an- 
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warrantable  assamption  or  asarpation  of  power,  because  it  is  a  vio- 
latioD  of  a  constitational  prohibitioD,  is  an  exercise  of  the  judicial 
office,  of  a  grave  and  delicate  nature,  which  never  can  be  warranted 
bot  in  a  dear  case :  but  however  painful  and  unpleasant  the  task 
may  be,  it  is  a  duty  enjoined  upon  the  (3ourts  of  justice  sometimes  to 
execute  it,  under  the  solemn  sanctions  of  an  oath,  which  they  are  not 
at  liberty  to  overlook  or  disregard.    In  the  case,  however,  which  we 
now  have  to  decide,  we  have  no  such  duty  to  perform,  because  we 
think  the  Legislature  have  not  transcended  their  constitutional  lim- 
its in  passing  the  Act  of  1840,  by  which  they  released  the  claim  of 
the  plaintiff,  and  discontinued  the  action  which  was  brought  to  en- 
force it.    Washington  County,  by  which  the  claim  is  attempted  to 
be  enforced,  is  one  of  the  public  territorial  divisions  of  the  State, 
established  for  pnblic  political  purposes,  connected  with  the  adminis- 
tration of  the  government.    In  that  charactier  she  would  receive  the 
money  as  public  property,  to  be  used  for  public  purposes  only,  and 
not  for  the  use  of  her  citizens  in  their  private  individual  characters 
and  capacities.    In  that  relation  they  would  have  no  immediate  in- 
terest, and  could  assert  no  title.    She  is  one  of  the  instruments  of 
the  Government,  invested  with  a  local  jurisdiction  to  aid  in  the  ad- 
ministration of  public  affairs,  and  may  be  emphatically  termed  a  part 
of  the  State  itself.    If  then  it  be  public,  and  not  private  property,  it 
would  seem  to  be  completely  at  the  disposal  of  the  government,  and 
the  Act  of  1840  was  nothing  more  than  a  rightful  exercise  of  legisla- 
tive power.    In  the  forty-fourth  •  number  of  the  Federalist,  si,  ^q^ 
work  of  distinguished  merit  and  ability,  written  principally  by  ^^^ 
two  eminent  members  of  that  Convention  of  enlightened  men,  by 
whom  the  Constitution  of  the  United  States  was  formed,  Mr.  Madi- 
son, speaking  of  that  principle  contfiined  in  it,  which  prohibits  the 
States  from  passing  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts,  uses  the  following  language  as 
indicating  his  understanding  of  the  views  of  the  Convention  when 
they  adopted  that  prohibitory  clause  of  the  Constitution — ^^The  two 
former  are  expressly  prohibited  by  the  declarations  prefixed  to  some 
of  the  State  Constitutions,  and  all  of  them  are  pit)hibited  by  the 
spirit  and  scope  of  these  fundamental  charters.    Our  own  experi- 
ence has  taught  us,  nevertheless,  that  additional  defences  against 
these  dangers  ought  not  to  be  omitted.    Very  properly,  therefore, 
kave  the  Convention  added  this  constitutional  bulwark  in  favor  of 
personal  security  and  private  rights."    In  2  Dallas,  320,  Judge  Pat- 
terson, who  was  also  a  member  of  the  Convention  by  which  the  Con- 
BtitatioD  was  formed,  speaking  of  the  import  of  the  same  constitu- 
tional restriction  upon  State  legislative  power,  expresses  himself  in 
the  following  terms:     "Over  public  property   they   have   a  dis- 
posing and  controlling  i)ower,   over  private   property  they  have 
^one,  except  perhaps  in  certain  cases,  and  those  under  restrictions ; 
^d  except  also  what  may  arise  from  the  enactment  and  operation  of 
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general  laws  respecting  property,  which  will  affect  themselves  as  well 
as  their  constituents."  In  2  KenPs  Com.  275,  Chancellor  Kent  says: 
^^  Public  corporations  are  such  as  are  created  by  the  government  for 
political  purposes,  as  counties,  cities,  towns  and  villages,  and  the 
whole  interest  in  them  belongs  to  the  public."  In  the  Dartmauih 
College  Case,  the  Chief  Justice,  in  delivering  the  opinion  of  the  Court, 
observed,  that  the  provision  in  the  Constitution  never  had  been  under- 
stood to  embrace  other  contracts  than  those  which  respect  property 
or  some  object  of  value,  and  confer  rights  which  may  be  asserted  id 
a  Court  of  justice.  Dartmouth  College  was  a  private  Qleemosynary  in- 
stitution, endowed  with  a  capacit}'  to  take  property  for  objects  no- 
-  ^  connected  with  the  government,  and  its  funds  •  were  bestowed 
*^  ^  by  individuals  on  the  faith  of  the  charter,  and  thase  funds  con- 
sisted entirely  of  private  donations.  The  corporation  was  not  in- 
vested with  any  portion  of  political  power,  nor  did  it  partake  in  any 
degree,  in  the  administration  of  civil  government.  A  contract  of 
that  kind  he  held  to  be  within  the  purview  and  protection  of  the 
Constitution.  In  9  Cranch,  52,  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  Court,  says :  ^^  In  respect  also  to  public  corporations^ 
which  exist  only  for  public  purposes,  such  as  counties,  towns,  cities^ 
&c.,  the  Legislature  may,  under  proper  limitations,  have  a  right  to 
change,  modify,  enlarge  or  restrain  them,  securing,  however,  the 
property  for  the  use,  of  those,  for  whom,  and  at  whose  expense,  it 
was  originally  purchased."  In  9  0.  db  J.  Bep.,  401,  this  Court  ex- 
press themvselves  to  the  same  effect,  where  they  say:  "Public cor- 
porations are  to  be  governed  according  to  the  laws  of  the  land,  and 
the  government  has  the  sole  right,  as  trustee  of  the  public  interest, 
to  inspect,  regulate,  control  and  direct  the  corporation,  its  funds  and 
franchises.  That  is  of  the  essence  of  a  public  corporation."  Again, 
in  page  397  of  the  same  book,  it  is  said :  "  A  public  corporation  is 
one  that  is  created  for  political  purposes,  with  |>olitical  powers,  to  be 
exercised  for  purposes  connected  with  the  public  good  in  the  admin- 
istration of  civil  government ;  an  instrument  of  the  government,  sub- 
ject to  the  control  of  the  Legislature,  and  its  members,  and  officers 
of  the  government  for  the  administration  or  discharge  of  pabiio 
duties,  as  in  the  cases  of  cities,  towns,  &c." 

In  1804,  the  Justices  of  the  Levy  Courts  of  the  respective  counties 
were  incorporated,  and  all  property  belonging  to  any  county,  or 
appropriated  to  any  county  use  or  purpose,  was  vested  in  tbeinfor 
the  benefit  of  the  county;  and  by  an  Act  passed  in  1829,  ch.  31, 
commissioners  are  directed  to  be  chosen  biennially  by  the  voters  of 
the  County  of  Washington,  who  are  likewise  incorporated,  and  in 
whom  the  same  powers  and  privileges  are  vested,  as  were  given  to 
the  Justices  of  the  Levy  Courts  by  the  Act  of  1804,  and  all  property 
belonging  to  the  county  or  appropriated  to  its  use,  is  in  like  manner 
vested  in  •  the  said  commissioners.  The  money  then  for  which 
^^ '-  this  suit  has  been  brought,  if  recovered,  would  be  vested  in 
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this  body  corporate,  as  a  public  corporation,  for  pablic  or  county 
purposes,  and  would  not  be  private  property,  belon^iring  to  the  citi- 
zens of  the  county  in  their  individual  rights  or  private  capacities. 
It  would  be  held  by  the  commissioners  as  public  property  given  by 
the  State,  to  be  used  only  under  legislative  authority,  for  public  pur- 
poses, and  be  subject  in  their  hands,  in  all  respects  whatsoever,  to 
the  controlling  power  and  jurisdiction  of  the  Legislature. 

It  is  a  circumstance  moreover  worthy  of  consideration,  as  indicat- 
ing the  public  character  of  these  commissioners,  and  the  official  rela- 
tion in  which  they  stand  to  the  government  as  public  agents,  that 
the  Act  of  incorporation  provides,  that  in  case  of  death,  resignation^ 
refusal  to  act,  or  removal  from  the  county,  the  vacancy  so  occasioned^ 
fthall  be  filled  by  the  Executive  of  the  State,  until  a  new  election 
shall  take  place. 

To  put  the  question  in  a  still  stronger  light,  let  it  be  supposed  for 
the  sake  of  the  argument,  that  the  one  million  of  dollars  had  l)een 
appropriated  as  a  forfeiture  to  the  use  of  the  Eastern  Shore  of  Mary- 
land, one  of  the  two  great  divisions  of  the  State,  could  it  be  con- 
tended with  any  semblance  of  reason  or  propriety,  that  a  remission 
of  the  penalty  by  the  State  would  not  be  a  legitimate  exercise  of 
legislative  power  f    Or  to  put  the  question  in  a  still  clearer  point  of 
view,  suppose  the  money  had  been  appropriated  to  the  use  and  bene- 
fit of  all  the  counties  of  the  State,  designating  each  of  them  by  their 
respective  names,  (which  would  be  substantially  to  the  use  of  the 
State,)  could  it  be  successfully  maintained,  that  the  government,  if 
the  pablic  good  required  it,  would  have  no  right  to  remit  the  forfei- 
toref    And  if  it  could  be  lawfully  done,  where  the  interests  'of  all 
woald  be  involved,  upon  what  principle  of  sound  reasoning  could  it 
be  arged,  that  the  same  power  and  jurisdiction   would  not  exist, 
where  the  rights  of  one  alone  would  be  concerned?    If  the  interest 
of  Washington  County  could  be  merged  in  the  public  good  in  asso- 
ciatioD  with  her  sister  counties,  without  a  violation  of  constitutional 
law,  where  ♦reasons  of  State  policy  required  the  sacrifice  to  ^^^ 
be  made  upon  the  altar  of  general  welfare,  it  is  difficult  to  ^^-^ 
conceive  upon  what  ground  of  fair  reasoning  a  similar  power  could 
be  denied  to  exist,  where  her  interest  alone,  in  her  separate  capacity^ 
should  be  offered  up  as  a  victim,  to  attain  the  same  object.    A  juris- 
diction which  would  be  rightfully  exercised  in  the  one  case,  could  not 
be  wrongfully  exerted  in  the  other. 

Under  every  view,  therefore,  which  we  have  been  able  to  take  of 
this  case,  we  think  that  the  claim  of  the  appellants  is  wholly  ground- 
less and  antenable,  and  that  the  judgment  of  the  Court  below  ought 
to  be  aflSrmed.  Judgment  affirmed. 
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BiGHABD   H.  Miles  vs.  Fbanois  Kkott's  Lessee.— December 

1842. 

The  misrecital  in  the  writ  of  fieri  fcusias  of  the  jadgment,  on  which  it  is 
founded,  does  not  render  it  inadmissible  as  evidence  for  the  party  who 
purchased  under  it. 

The  failure  to  recite  the  judgment  accurately  in  the  writ  of  fi,  fa,  does  not 
render  the  process  void. 

It  is  erroneous  process,  but  such  an  error  does  not  affect  the  title  of  a  pur- 
chaser acquired  under  it.  (a) 

The  Act  of  1778,  chap.  21,  sec.  7,  gives  plaintiffs  a  year  after  a  stay  entered 
on  the  docket  to  issue  execution. 

The  Act  of  1823,  chap.  194.  gives  three  years  from  the  date  of  the  judgment, 
and  not  from  the  expiration  of  the  stay,  to  issue  execution. 

If  there  be  no  stay  on  a  judgment,  or  a  stay  not  exceeding  two  years,  execu- 
tion must  be  taken  out  within  three  years  from  the  date  of  the  judg- 
ment. If  the  stay  be  for  three  years,  or  a  longer  period  than  three 
years,  the  execution  may  be  taken  out  within  a  year  from  the  expiration 
of  such  stay,  according  to  the  Act  of  1778,  chap.  21. 

8o  far  as  the  right  to  issue  execution  is  concerned,  the  judgment  of  super- 
sedeas dates  from  the  day  of  its  confession,  and  not  from  the  day  of  its 
being  filed. 

Ko  execution  can  rightfully  issue  on  a  supersedeas  judgment  after  three 
years  from  its  date,  without  a  scire  facias  to  revive  it. 

Whether  a  title  would  pass  to  a  purchaser  under  an  execution  issued  upon  a 
supersedeas  judgment,  more  than  three  years  after  its  date,  depends 
upon  the  question  whether  the  writ  was  void  or  voidable.    If  void,  no 

jMjMfi  title  could  *  pass.    If  voidable,  the  purchaser  acquires  a  title.    Such 

**•*   process  is  only  voidable,  (a) 

The  question  of  irregularity  in  the  issuing  of  a  writ  of  execution  can  ne^er 
be  discussed  collaterally  in  another  suit,  (c) 

The  copy  of  an  account  of  the  defendant,  passed  against  a  deceased  person, 
certified  by  the  register  of  wills,  under  his  seal  of  office,  is  not  evidence 
against  him  to  establish  the  facts  set  out  upon  the  face  of  such  account. 
The  law  does  not  authorize  such  vouchers  to  be  recorded,  nor  are  they 
left  in  the  custody  of  the  register. 

In  an  action  of  ejectment  against  the  defendant  in  a  judgment,  whose  land 
had  been  levied  upon  and  sold  to  pay  his  debt,  by  the  purchaser  thereof, 
he  is  not  called  upon  to  show  title  out  of  the  State.  All  that  is  required 
on  the  part  of  the  plaintiff,  is  the  production  of  the  judgment  against 
the  defendant,  the  fieri  facias^  and  proof  of  the  sale  of  the  land  to  the 
plaintiff. 

(a)  Approved  in  Manahan  vs.  Sammon^  8  Md.  471 ;  Elliott  vs.  Kfiott^  14  Md. 
184;  Wainpler  vs.  Wolfinger,  18  Md.  848;  Manton  vs.  Hoyt,  43  Md.  264.  See 
also  Barney  vs.  Patterson^  6  H.  &  J.  157;  Dorsey  vs.  Thompson^  87  Md.  45. 

(6)  Approved  in  Elliott  vs.  Knotty  14  Md.  184;  Johnson  vs.  Lemmon^  87  Hd. 
845. 

(c)  Approved  in  Tabler  vs.  Castle,  22  Md.  102;  Manton  yb,  Hayt,  48  Md.  S64. 
See  Raborg  vs.  Hammond^  2  H.  &  Q.  88,  note  (b). 
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Dedarations  to  affect  a  sale  made  by  a  deputy  sheriff,  on  the  ipround  that 
they  are  a  part  of  rea  gestoRy  must  appear  to  have  been  made  at  the  time 
of  the  sale,  (d) 

Deolarationa  of  a  deputy  sheriff,  at  the  time  he  made  a  sale  of  land  under  a 
fi^fcL  are  inadmissible  in  an  action  of  ejectment  for  the  land,  to  contra- 
dict the  return  of  the  sheriff,  and  thus  show  that  a  tract  returned  as 
sold  by  one  name,  was  in  fact  sold  by  another  name,  (e) 

A.  Terdict  in  ejectment  which  calls  to  run  from  one  fixed  object  to  another, 
with  the  meanders  of  a  stream,  not  located  upon  the  plots,  is  so  entirely 
uncertain,  whether  it  is  within  the  lines  of  the  tract  claimed  and  de- 
fended or  not,  that  no  judgment  could  be  entered  upon  it,  nor  writ  of 
possession  executed  under  it.  It  may  therefore  be  set  aside  upon  a 
motion  in  arrest,  and  a  venire  de  novo  awarded.  (/) 

Appbal  from  Saint  Mary's  Goanty  Ck>art.  This  was  an  action  of 
ejectment,  brought  on  the  28th  January,  1834,  by  the  appellee 
against  Eleanor  Ellis,  for  a  tract  of  land  called  PeDerine.  At 
AngQst  Term,  1834,  she  appeared,  pleaded  not  gnilty,  and  took  de- 
fence on  warrant,  on  which  issues  were  joined.  Her  death  being  sug- 
gested, the  appellant,  her  tenant  in  possession,  was  summoned,  and 
appeared  to  the  action. .  At  March  Term,  1841,  a  jary  was  sworn, 
who  returned  a  verdict,  that  the  defendant  in  possession  was  guilty 
of  the  trespass  and  ejectment  aforesaid,  '^of  and  in  all  that  part  of 
the  tract  or  parcel  of  land  in  the  declaration  aforesaid  mentioned, 
called  Penerine,  beginning  at  a  blue  stone  marked  A  on  the  plot, 
and  running  thence  to  a  locust  marked  B;  thence  with  the  meanders 
of  the  mn  to  a  poplar  marked  0;  thence  to  D;  thence  to  E ;  thence 
to  the  beginning  boundary  in  manner  and  form  as,  &c." 

*  The  appellant,  the  defendant  below,  moved  in  arrest  of  ^^^ 
judgment,  and  assigned  the  following  reasons:  4-^4 

1.  Because  the  jury  have  returned  a  verdict  for  the  plaintiff,  and 
found  the  second  line  of  said  survey  to  run  with  the  meanders  of  the 
ran,  when  there  is  no  run  located  on  the  plots  as  returned  with  the 
locations,  in  the  cause. 

2.  Because  said  verdict  is  defective  in  not  finding  the  location 
consistent  with  those  made  and  returned  in  the  cause,  on  run  is 
located  in  the  cause  as  shown  by  the  plots  and  explanations  in  the 
cause,  and  hence  the  jury  erred  in  bringing  in  a  verdict  designat- 
ing what  cannot  be  found  in  the  plots  or  in  the  explanations. 

3.  Because  they  erred  in  bringing  in  such  a  verdict,  and  the  same 
is  inconsistent  with  the  plots  and  explanations. 

4.  Because  they  had  no  right  or  power  to  return  as  a  part  of  said 
location,  a  natural  boundary  no  where  designated  in  the  plots. 


(d)  Cited  in  AfUler  vs.  State,  8  Gill,  144. 

(e)  Cited  in  Ram^mrg  vs.  Campbell,  55  Md.  231. 

(/)  Cited  in  McKnew  vs.  DuvaU,       Md.  512,  as  to  entry  of  judgment  upon 
a  defective  verdict. 
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5.  Because  the  plots  and  explanations  in  the  canse  did  not  jostifj 
ench  a  verdict,  and  the  verdict  is  inconsistent  with  the  locations  Id 
the  cause. 

Whereupon  the  said  John  Denn,  lesse^e  as  aforesaid,  by  bis  attor- 
ney aforesaid,  freely  here  in  Conrt  remits  and  releases  to  the  said 
Bichard  H.  Miles,  tenant  as  afoi-esaid,  all  parts  of  the  tract  of  land 
•called  Penerine,  lying  outside  and  beyond  the  boundaries  B,  0  and  D, 
as  located  on  the  plots.    The  motion  was  overruled. 

1st  Exception. — The  plaintiff,  to  support  the  issue  on  his  part^ 
offered  in  evidence  the  record  of  an  action  of  debt,  brought  by 
Francis  Knott  against  William  H.  Llewellin,  on  the  15th  July,  1822, 
in  which  a  judgment  was  rendered  in  favor  of  the  plaintiff  by  St. 
Mary's  County  Court,  on  the  6th  August,  1823,  for  295.83§  cents 
•current  money,  debt,  and  $600  damages  and  cents.  The  damages  to 
be  released  on  payment  of  the  interest  on  the  debt  from  27th  Novem- 
ber, 1821,  till  paid ;  payments,  if  any,  to  be  allowed. 

On  the  29th  September,  1823,  William  H.  Llewellin,  John  Llewel- 
lin  and  Gustavus  Brown,  filed  in  the  County  Court  a  •  super- 
^**^  sedeas  judgment  to  Francis  Knott,  enforceable  on  the  29th 
March,  1824,  for  the  above  debt  and  damages.  Upon  which  super- 
sedeas judgment  an  appeal  was  prayed  to  the  Court  of  Appeals  for 
the  Western  Shore.  At  June  Term,  1825,  the  judgment  u|)on  the 
supersedeas  was  affirmed,  and  judgment  rendered  as  in  the  Goaoty 
Court. 

On  the  14th  September,  1825,  William  H.  Llewellin,  John  Llewellin, 
Gustavus  Brown,  Bichard  Miles  and  Thomas  Brown,  confessed 
another  supersedeas  judgment,  which  recited  a  judgment  for  $235.83^ 
eents,  debt,  to  be  released  on  payment  of  (295.83§,  debt,  &c.,  cor- 
responding in  other  respects  with  the  judgment  appealed  from,  add- 
ing however,  the  cost  recovered  in  the  Appellate  Court.  This  judg- 
ment was  due  on  the  14th  March,  1826.  These  proceedings  appeared 
in  a  record  from  the  Court  of  Appeals. 

The  plaintiff  then  offered  to  read  in  evidence,  the  duly  certified 
record  of  the  fieri  facias,  issued  on  the  14th  October,  1828,  in  which 
Francis  Knott  was  plaintiff,  and  said  W.  H.  L.,  J.  L.,  G.  B.,  R.  H. 
M.  and  T.  B.  were  defendants.  This  writ  recited  the  judgment  of 
1823,  as  for  $295.83  debt,  &c.,  damages  $600  and  costs ;  the  saper- 
sedeas  of  W.  H.  L.,  J.  L.  and  G.  B.,  of  the  29th  September,  1823, 
the  appeal  and  affirmance  of  that  judgment,  the  supei'sedeas  of 
W.  H.  L.,  J.  L.,  G.  B.,  E.  H.  M.  and  T.  B.,  of  the  14th  September, 
1826.  The  writ  further  stated — and  whereas,  also  on  the  18th  of 
April,  1826,  the  then  sheriff  of  the  county  aforesaid,  was  commanded, 
that  of  the  goods  and  chattels,  lands  and  tenements  of  the  said  W. 
H.  L.,  J.  L.,  G.  B.,  E.  H.  M.  and  T.  B.,  being  in  his  bailiwick,  be 
should  cause  to  be  made  the  debt,  damages,  costs  and  charges,  and 
that  he  should  have  those  sums  before  the  said  Court  of  Appeals,  to 
be  held  at  the  City  of  Anuapolis,  on  the  second  Monday  in  June  then 
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next,  to  render  anto  the  said  Francis  Knott,  the  debt,  damages,  costs 
and  charges  aforesaid,  on  which  said  second  Monday  in  June,  in  the 
jearone  thousand  eight  hundred  and  twenty-six,  the  then  sheriff 
made  return  to  the  said  Court  of  Apiieals,  that  by  virtue  of  the  said 
writ,  to  him  directed  for  that  purpose,  he  had  taken  one  tract  ^^-^ 
♦or  parcel  of  laud  called  Penryn,  containing  two  hundred  ^^^ 
acres  more  or  less,  of  the  lands  and  tenements  of  the  said  W.  H.  L., 
J.  L.,  G.  B.,  Bichard  H.  Miles  and  T.  B.,  in  his  bailiwick,  being  to 
satisfy  unto  the  said  Francis  Knott,  the  debt,  damages,  costs  and 
charges  aforesaid,  in  the  said  writ  mentioned,  which  said  lands  and 
tenements  remained  in  his  hands  unsold,  for  want  of  buyers,  so  that 
the  8aid  debt,  damages,  costs  and  charges,  he  could  not  have  a^  he 
was  by  the  said  writ  commanded.  And  whereas  on  the  twenty- 
secoud  day  of  December,  in  the  year  eighteen  hundred  and  twenty- 
9\x,  the  said  then  sheriff,  to  wit,  William  Williams,  was  commanded, 
that  the  said  lands  and  tenements,  so  as  aforesaid  taken,  he  should 
expose  to  sale,  and  the  money  therefrom  arising,  he  should  have 
before  the  said  Court  of  Appeals,  to  be  held  at  the  City  of  Annapolis, 
on  the  second  Monday  of  June  then  next,  to  render  unto  the  said 
Francis  Knott,  the  debt,  damages,  costs  and  charges  aforesaid,  and 
all  such  costs  as  had  accrued  on  the  said  writ  of  fieri  faciasj  on  which 
said  second  Monday  in  June,  in  the  year  one  thousand  eight  hun- 
dred and  twenty-seven,  the  said  William  Williams,  then  sheriff  as 
aforesaid,  made  return  to  the  said  Court  of  Appeals,  that  the  tract 
or  parcel  of  land  called  Penryn,  so  as  aforesaid  taken,  had  been  sold 
ander  an  elder  judgment,  so  that  the  said  debt,  damages,  costs  and 
charges  he  could  not  have,  as  by  the  said  writ  he  was  commanded. 
Therefore  you  are  hereby  commanded,  that  of  the  goods  and  chattels, 
lauds  and  tenements  of  the  said  W.  H.  L.,  J.  L.,  G.  B.,  Bichard  H. 
Miles  and  T.  B.,  being  in  your  bailiwick,  you  cause  to  be  made  the 
debt,  damages,  costs  and  charges  aforesaid,  and  have  you  those  sums 
of  money  before  the  said  Court  of  Appeals,  to  be  held  at  the  City  of 
Annapolis,  on  the  first  Monday  in  December  next,  to  render  unto  the 
said  Francis  Knott,  the  debt,  damages,  costs  and  charges  aforesaid. 
Hereof  fail  not  at  your  peril,  and  have  you  then  and  there  this  writ. 
Witness  the  Honorable  John  Buchanan,  Esq.,  Chief  Judge  of  the 
Coart  of  Appeals,  this  ninth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-eight.  Issued  the  14th  day 
of  October,  1828.  Tn.  Harris,  Clerk. 

•Which  said  writ  of  ^n/actcw  was  thereon  endorsed,  to  m^^ 
wit,  &c.  ^^^ 

And  now  at  this  day,  to  wit,  the  said  first  Monday  in  December, 
being  the  said  first  day  of  the  said  month,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-eight,  and  the  return  day  of 
the  foregoing  writ,  comes  into  the  Court  of  Appeals  here,  the  said 
Francis  Knott,  by  his  attorney  aforesaid,  and  the  sheriff  of  Saint 
Mary's  County  aforesaid,  to  whom  the  said  writ  was  in  form  afore- 
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said  directed,  to  wit,  Thomas  W.  Morgan,  geDtlemaD,  makes  retarn 
thereof  to  the  Court  here,  thus  endorsed,  to  wit :  Laid  as  per  sche- 
dule, aud  land  sold  to  Francis  Knott,  28th  November,  1828,  for  9550, 
and  plaintiff  satisfied  as  per  receipt. 

The  schedule  referred  to  in  the  said  return  is  as  follows,  to  wit: 
Saint  Mary's  County,  to  wit :  We  the  subscribers,  being  duly  som- 
moned  and  sworn  by  the  sheriff  of  the  county  aforesaid,  by  virtue 
of  a  writ  of  the  State  of  Maryland,  of  fieri  facias^  at  the  suit  of 
Francis  Knott,  to  appraise  the  goods  and  chattels,  lauds  and  tene- 
ments of  W.  H.  L.,  J.  L.,  G.  B.,  Bicbard  H.  Miles  and  T.  B.,  do  ap- 
praise the  same  in  current  money,  as  follows,  viz:  one  tract  or  parcel 
of  land  called  Penegreen,  containing  160  acres  more  or  less,  at  tl4 
per  acre — property  given  in  by  Bichard  H.  Miles.  Given  under  oar 
hands  and  seals  this  29th  day  of  October,  1828,  &c. 

Test, —  Thomas  Habbis,  Clerk. 

The  defendant  objected  to  reading  the  said  fi.  fa.  and  return,  on 
the  ground  that  it  did  not  recite  correctly  the  supersedeas  judgment 
of  Francis  Knott,  against  W.  H.  L.,  J.  L.,  G.  B.,  Bichani  H.  Miles 
and  T.  B.,  in  this,  that  the  Hupersedeas  judgment  is  confessed  forthe 
sum  of  two  hundred  and  thirty-five  dollars  and  eighty-three  and 
one-third  cents,  and  the>{./a.  recites  a  judgment  for  two  hundred 
and  ninety-five  dollars  and  eighty-three  and  one-third  cents,  and 
prayed  the  Court  not  to  permit  the  same  to  be  read  in  evidence, 
which  prayer  the  Court,  [C.  Dobsby,  A.  J.,]  refused  to  grant,  but 
admitted  the  same  to  be  read.    The  defendant  excepted. 

2d  Exception. — In  addition  to  the  evidence  in  the  first  *  bill 
'***^  of  exceptions,  which  is  made  a  part  of  this,  the  plaintiff 
offered  in  evidence — 

The  fi,  fa.  of  the  14th  October,  1828,  before  referred  to,  with  the 
schedule  and  return  under  it  duly  certiOed. 

The  supersedeas  of  the  14th  September,  1825. 

The  fi.  fa.  of  18th  April,  1826. 

The  vendi.  of  22d  December,  1826,  and  return. 

The  defendant  objected  to  the  reading  of  the  said  fi.  fa.  and 
return,  on  the  ground  that  the  judgment  on  which  thej^./a.  issued, 
was  a  supersedeas  judgment,  taken  before  two  justices  of  the  peace 
for  Saint  Mary's  County,  on  the  14th  September,  1825,  more  tbao 
three  years  before  the  issuing  of  said  ^. /a.,  and  that  the  judgment 
was  dead,  and  required  to  be  revived  by  scire  facias  before  an  exe- 
cution could  issue,  notwithstanding  it  appeared  to  the  Court,  that  a 
former  li.fa.  issued  on  said  judgment  on  the  18th  April,  1826,  which 
was  returned  to  the  Court  of  Appeals  on  the  2d  Monday  of  June, 
1826;  that  said  judgment  being  dead  in  law,  a  ii.fa.  issued  on  same 
was  Hull  and  void,  and  property  purchased  under  said  fi.fa.  vested 
no  title  in  the  purchaser.  Which  instruction  and  prayer  the  Court, 
[C.  Dorset,  A.  J.,]  refused  to  give.    The  defendant  excepted. 
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3d  Exception. — In  addition  to  the  evidence  in  the  first  and  second 
bill  of  exceptions,  which  is  made  a  part  of  this  bill  of  exceptions, 
the  plaintiff,  to  prove  in  what  character  Richard  H.  Miles,  the  present 
defendant,  appeared  in  Coart  to  defend  the  snit,  of  Knott,  after 
proving  that  Eleanor  A.  Ellis  occupied  the  tract  of  land  called  Pen- 
erine,  now  in  controversy,  for  the  years  1836  and  1837,  offered  to 
read  in  evidence  to  the  jury  an  account  and  receipt  of  Bichard  H. 
Miles  to  Mrs.  Eleanor  A.  Ellis,  administratrix,  for  rents  for  the  years 
1836  and  1837. 

Eleanor  A.  Ellis,  To  B.  H.  Miles,  Dr. 

1837,  January  1. 

To  rent  for  1836,  (say) $1^0  00 

To  interest  from  the  1st  of  Jan.,  1837,  till  paid 11  25 

To  rent  for  1837,  (say) 150  00 

To  interest  from  Jan.  1st,  1838,  till  paid 2  25 


$313  50 
•Saint  Mary's  County,  to  wit :  On  this  13th  day  of  March,  ^^^ 
1838,  being  since  the  death  of  Eleanor  A.  Ellis,  before  me,  the  ^^^ 
sobscriber,  one  of  the  justices  of  the  peace  in  and  for  said  county, 
appeared  Bichard  H.  Miles,  and  made  oath  on  the  Holy  Evangely 
of  Almighty  Grod,  that  the  above  account  as  stated,  is  just  and  true, 
and  that  he  hath  not  received  any  part  of  the  money  stated  to  be 
due,  or  any  security  or  satisfaction  for  the  same,  to  the  best  of  his 
knowledge  and  belief. 

Sworn  befo^e,  T.  H.  Miles. 

Beceived,  April  1st,  1838,  of  William  L.  Shurbnru,  administrator 
of  Eleanor  A.  Ellis,  deceased,  the  sum  of  three  hundred  and  thir- 
teen dollars  and  fifty  cents,  in  full  for  the  within  amount.    $313.50. 

B.  H.  Miles. 
March  14th,  1838. — By  the  Orphans'  Court  examined  and  passed. 

G.  Combs,  Begister  of  Wills. 
In  testimony  that  the  foregoing  is  a  true  copy  taken  from  the  origi- 
nal, filed  and  recorded  in  the  register  of  wills  office  of 
[Seal.]      Saint  Mary's  County,  I  have  hereunto  set  my  hand,  and 
affixed  my  official  seal,  this  4th  day  of  May,  Anno 
Domini  1841. 

G.  Combs,  Beg.  of  Wills  for  St.  Mary's  Co. 
The  defendant  objected  to  the  same  as  inadmissible  for  any  such 
purpose,  but  the  Court  admitted  the  same  to  go  to  the  jury.    The 
defendant  excepted. 

4th  Exception. — After  the  testimony  incorporated  in  the  first, 
Becond  and  third  bills  of  exceptions,  which  is  made  a  part  of  this 
the  defendant  prayed  the  Court  to  instruct  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover,  unless  they  first  shewed  a  title  out 
of  the  State,  but  the  Court  refused  the  instruction.  The  defendants 
excepted. 

20  12  G.  &  J. 
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5th  Exception. — In  addition  to  the  evidence  in  the  aforegoing  bills 
of  exceptions,  which  are  made  a  part  of  this,  the  plaintiff  to  sap- 
port  the  issues  on  their  part  joined,  offered  to  give  in  evidence  to 
the  jnry  by  John  M.  Goldsmith,  that  he  was  present  at  the  sale  of 
the  rea^  estate  made  by  George  H.  Morgan,  deputy  sheriff  of  Thomas 
W.  Morgan,  in  the  fieri  facias  of  Francis  Knott  vs.  William  H,  lAew- 
«/ii9»,  and  others. 

^  •  The  plaintiff  here  again  set  forth  the,/f./a.  of  14th  Octo- 

*OU  jj^ji^  1828,  with  the  levy,  schedule,  and  return  of  sale— and 
then  proved  that  G«orge  H.  Morgan,  the  depnty  sheriff,  who  made 
the  sale,  is  dead,  and  that  he  heard  George  H.  Morgan,  the  depaty 
sheriff,  state  that  he  sold  the  land  called  Penerine,  and  that  Francis 
Knott,  the  plaintiff  in  said  fi,  fa.^  and  the  lessor  of  the  plaintiff  in 
this  snit,  was  the  purchaser  of  said  land  called  Penerine.  The  de- 
fendant then  offered  to  read  in  evidence  to  the  jnry  the  schedule  of 
said  real  estate  as  taken  by  the  sheriff  and  appraised  by  sworn 
appraisers,  and  returned  by  the  sheriff  as  a  tract  of  land  called  Pen- 
egreen. 

And  now  at  this  day,  to  wit,  the  said  first  Monday  in  December, 
being  the  first  day  of  the  said  month,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-eight,  and  the  return  day  of  the 
foregoing  writ,  comes  into  the  Court  of  Appeals  here,  the  said  Fran- 
cis Knott,  by  his  attorney  aforesaid,  and  the  sheriff  of  Saint  Mary's 
County  aforesaid,  to  whom  the  said  writ  was  in  form  aforesaid  di- 
rected, to  wit :  Thomas  W.  Morgan,  gentleman,  makes  return  thereof 
to  the  Court  here,  thus  endorsed  to  wit :  Laid  as  per  schedale  and 
land  sold  to  Francis  Knott  28th  November,  1828,  for  9550,  and  plain- 
tiff satisfied  as  per  receipt. 

The  schedule  referred  to  in  the  said  return  is  as  follows,  to  wit: 

Saint  Mary's  County,  to  wit :  We,  the  subscribers,  being  duly  sum- 
moned and  sworn  by  the  sheriff  of  the  county  aforesaid,  by  virtue  of 
a  writ  of  the  State  of  Maryland  of  fieri  facia^^  at  the  suit  of  Francis 
Knott,  to  appraise  the  goods  and  chattels,  lands  and  tenements  of 
William  H.  Llewellin,  John  Llewellin,  Gustavus  Brown,  Richard  H. 
Miles  and  Thomas  Brown,  do  appraise  the  same  in  current  money, 
as  follows,  viz: — one  tract  or  parcel  of  land,  Penegreen,  containing 
160  acres,  more  or  less,  at  814  per  acre,  property  given  in  by  Bichard 
H.  Miles. 

Given  under  our  hands  and  seals,  this  29th  day  of  October,  1828. 

Thomas  W.  Mobgan,  Sheriff. 
N.  B.  C.  WiTEE,  [Seal.] 

his 

'     John  M  Ellis,  [Seal.] 

mark. 

Mm^  •And  then  prayed  the  Court  to  reject  the  testimony  of 
^*^^  John  M.  Goldsmith,  as  hearsay,  and  also  inadmissible  to  vaiy 
or  contradict  the  sworn  and  written  return  of  the  sheriff;  but  tbe 
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'Coart  overraled  the  objection,  and  permitted  the  testimony  to  go  to 
the  jury.    The  defendant  excepted. 

The  caase  was  argued  before  Buchanan,  0.  J.,  Stephen,  Aroheb, 
DoBSEY,  Chambers,  and  Spenoe,  JJ. 

P.  W.  Grain  and  B.  JohmoUj  for  the  appellants.  CauHn,  for  the 
appellees. 

Abgheb,  J.  delivered  the  opinion  of  this  Coart.    The  plaintiff  to 
sapi)ort  the  issue  joined  on  his  part,  offered  in  evidence  to  the  jury  a 
record  of  the  Court  of  Appeals,  by  which  it  appeared,  that  a  judg- 
ment had  been  obtained  in  St.  Mary's  County  Court,  by  Francis 
Knott  against  William  H.  Llewellin,  for  the  sum  of  829o.83§  cents 
and  costs,  on  the  first  Monday  of  August,  1823;  and  was,  on  the 
29tb  (lay  of  September,  1823,  superseded,  and  in  the  confession  of 
jndgment  by  way  of  supersedeas,  the  amount  of  the  judgment  is 
stated  to  be  8295.83f  cents.    From  this  supersedeas  judgment,  an 
appeal  was  taken  to  the  Court  of  Appeals,  and  on  the  16th  July, 
1825,  the  judgment  was  affirmed.    On  the  14th  September,  1825,  the 
jodgment  thus  affirmed,  was  superseded  by  the  defendants,  together 
with  Kichard  H.  Miles,  and  in  the  said  supersedeas  judgment,  the 
parties  confess  jndgment  ibr  the  sum  of  8235.83^  cents,  debt,  with 
interest  and  costs,  which  were  recovered  by  Francis  Knott  in  the 
Court  of  Appeals,  on  the  16th  July,  1825,  and  the  supersedeas  pro- 
ceeds, as  follows,  ^'the  said  sum  of  $295.83^  cents,  current  money, 
debt,  to  be  released  on  the  payment  of  8295.83J^  cents,  with  interest, 
&c.,  and  costs,  &c.,  to  be  levied  of  your  bodies,  goods,  &c.,  in  case 
the  said  defendants  in  the  said  judgment,  shall  not  pay  and  satisfy 
to  Francis  Knott,  the  said  sum  of  8295.83^  cents,  current  money, 
damages  and  costs;  to  be  released  on  payment  of  295.83^,  with  in- 
terest, and  costs,  so  as  aforesaid  recovered  against  them,  with  the 
additional  costs  thereon,  on  the  14th  •day  of  March  next."  ^-^ 
The  plaintiff  further  offered  in  evidence  a  fi/fa.  issued  on  the  '*^'* 
said  supersedeas  judgment,  on  the  14th  day  of  October,  1828;  by 
this  it  appears  that  the  supersedeas  judgment  is  described,  as  cor- 
responding wjth  the  judgment  in  the  Court  of  Appeals.    The  de- 
feodant  objected  to  the  reading  of  the  Ji.  fa,  in  evidence,  on  the 
ground,  that  it  did  not  recite  correctly  the  judgment  of  Francis 
Knott  against  Bichard  H.  Miles  and  others,  in  this;  that  the  super- 
sedeas judgment  is  confessed  for  the  sum  of  $235.83^  cents,  and^. 
/a.  recites  a  judgment  for  $295.83^  cents,  but  that  the  Court  ad- 
mitted t\iefi.fa.  to  be  read  in  evidence,  and  from  this  opinion  of  the 
Court  an  exception  has  been  taken, 
ir  the  defendant  were  right  in  supposing  that  there  was  a  mis- 

^italof  the  jndgment  in  the  fi.fa.j  we  think,  that  for  such  cause 
only,  the  fi,  fa.  would  not  be  inadmissible  in  evidence.    It  must  be 

remembered,  that  no  exception  is  taken  to  the  judgment,  but  to  the 
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ktsuing  of.  a  /•  fa.  oot  corresponding  with  the  judgment.  The 
failure  to  recite  the  judgment  accurately  in  the  fi.  fa.  did  not  render 
the  process  void.  It  was  erroneous  process.  But  such  an  error 
would  not  affect  the  title  of  a  purchaser,  acquired  by  a  sale  under  it. 
4  Wend.  464;  12  Wend.  96,  97.  For  this  reason,  we  think  the  evi- 
dence offered  in  the  first  bill  of  exceptions,  was  admissible. 

The  2nd  exception  was  intended  to  raise  the  question  whether  a 
purchaser  under  a  fi.fa.^  issued  more  than  three  years  after  the  ren- 
dition of  the  judgment,  acquired  a  title  in  virtue  of  such  sale. 

The  Act  of  1778,  chap.  21,  gives  plaintiffs  a  year  after  a  staj 
entered  on  the  docket,  to  issue  execution.  The  Act  of  1823,  chap. 
194,  gives  three  years  from  the  date  of  the  judgment,  within  which 
to  issue  execution.  The  Act  of  1823,  chap.  194,  is  too  explicit  to 
admit  of  a  doubt.  The  Legislature  did  not  mean  to  give  three  yean 
from  the  expiration  of  the  stay,  but  three  years  from  the  date  of  the 
judgment.  They  use  the  words  '^  stay,"  in  the  law  of  1778,  and  the 
words  ^^  judgment,"  in  the  law  of  1823,  from  the  date  of  which  execu- 
tions are  to  issue.  By  the  use  of  such  different  terms,  it  is  fair  to 
infer  *they  meant  different  things;  accordingly,  if  there  be 
'*^«»  no  stay  on  the  judgment,  or  a  stay  not  exceeding  two  years, 
execution  must  be  taken  out  within  three  years  &om  the  date  of  the 
judgment — ^if  the  stay  be  for  three  years,  or  a  longer  period  than 
three  years,  then  execution  may  be  taken  out  within  a  year  from  the 
expiration  of  such  stay,  according  to  the  Act  of  1778,  chap.  21. 

The  judgment  of  supersedeas  dates  from  the  day  of  its  confession, 
and  not  from  the  day  of  its  being  filed,  at  least,  so  far  as  this  qnee- 
tion  is  concerned.  How  far  it  operates  as  a  lien  from  the  date  of  its 
confession,  is  not  a  question  involved  in  this  case;  but  the  only  ques- 
tion is,  what  is  the  date  to  which  you  are  to  look  in  issuing  an  exeeo- 
tion.  And  this  question  is  answered  by  the  Act  of  Assembly  of 
1823,  which  declares  it  may  be  issued  at  any  time  within  three  years 
from  the  date  of  the  judgment. 

In  this  case,  the  three  years  from  the  date  of  the  supersedeas 
judgment  expired  on  the  14th  day  of  September,  1825,  and  the  fi.  fa. 
on  which  the  land  was  sold,  issued  on  the  14th  of  October,  1828,  more 
than  three  years  from  the  date  of  the  judgment.  No  execution, 
therefore,  could  rightfully  issue  on  the  judgment,  without  a  sci,  fa^ 
to  I'evive  it. 

Gould  a  title  pass  to  a  purchaser  under  an  execution  thus  issnedt 
This  depends  on  the  solution  of  the  question,  whether  the  execation 
is  voidable  or  void.  If  the  latter,  clearly  no  title  would  pass.  Bat 
if  the  former,  the  purchaser  acquires  a  title.  That  the  process  is 
only  voidable,  is  abundantly  established  by  many  authorities,  which 
will  be  fpund  referred  to  in  the  opinion  of  Chancellor  Kent,  16  JoH^ 
575,  576,  and  he  there  says  that  the  question  of  irregularity  can  never 
be  discussed  collaterally  in  another  suit;  and  to  the  same  effect  will 
be  found  8  John.  Rep.  361.    We,  therefore,  think  the  Court  below 
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committed  do  error  iq  the  opinion  by  them  expressed  in  the  second 
bill  of  exceptions. 

We  are  of  the  opinion,  that  the  evidence  offered  in  the  third  bill 
of  exceptions  was  inadmissible.  The  register  of  wills  was  not 
aathorized  by  law  to  furnish  such  a  copy  of  vouchers,  •  passed 
by  an  executor  or  administrator,  as  will  be  received  in  evidence  ^^^ 
to  establish  the  facts  set  out  on  the  face  of  such  vouchers.  The  law 
does  not  require  these  vouchers  to  be  recorded.  They  belong  to  the 
executor  or  administrator,  and  are  not  placed  in  the  office  for  record. 

We  think  the  Court  were  right  in  the  opinion  expressed  by  them 
in  the  fourth  bill  of  exceptions.  It  is  admitted,  that  the  defendant 
in  this  suit  is  the  same  person  who  was  debtor  in  the  judgment  ob- 
tained by  Knott;  he  is  here  taking  defence  for  this  land,  and  resist- 
ing the  right  of  the  plaintiff  to  recover.  In  the  record  he  is  called 
the  tenant  of  Mr.  Ellis.  Whatever  interest  he  has  in  the  land,  if  the 
plaintiff  establishes  the  fact  of  his  being  a  purchaser  under  a  judg- 
ment and  fi.  fa,  against  the  defendant,  such  land  should  be  recovered 
by  the  plaintiff,  whether  he  is  enabled  to  establish  his  right  by  a 
regolar  deduction  of  his  title  from  the  State  or  not,  is  immaterial.  All  . 
that  is  required,  is  the  production  on  the  part  of  the  plaintiff'  of  the 
jadgDoent  against  the  defendant,  the  fieri  facias^  and  the  sale  of  the 
land  to  the  plaintiff.    Fenwick  vs.  Floyd^  1  H.  db  O.  174. 

The  plaintiff,  in  the  fifth  bill  of  exceptions,  offered  to  prove  by  a 
witness,  that  he  was  present  at  the  sale  of  the  real  estate  made  by 
George  H.  Morgan,  deputy  sheriff,  on  the  fisri  facias  of  Francis 
Knott  XB.  William  H.  Llewellin  and  others;  that  the  deputy  sheriff 
who  made  the  sale,  is  dead,  and  that  he  heard  him  state,  that  he 
8old  the  land  called  Penerine,  and  that  Francis  Knott,  the  plaintiff  in 
the^./a.,  and  lessor  of  the  plaintiff,  was  the  purchaser.  The  ques- 
tion on  this  exception  arises  on  the  admissibility  of  the  evidence 
above  offered. 

This  evidence  is  objected  to,  both  as  hearsay  evidence,  and  as  con- 
tradicting the  sheriff's  return.  It  is  insisted,  that  it  ought  to  be  re- 
ceived as  part  of  the  res  gestae.  If  this  were  a  case  in  which  evidence 
of  the  res  gesUe  was  admissible,  still  this  evidence  could  not  be  re- 
ceived, because  the  statement  of  the  deputy  sheriff  is  not  proved  to 
have  been  made  at  the  time  of  the  sale.  It  may  have  been  made  at 
any  time  between  the  sale  and  the  death  of  the  deputy  sheriff. 

•  But  if  the  declarations  offered  in  evidence  had  been  made  ^- - 
at  the  time  of  the  sale,  that  the  evidence  contradicts  the  *^^ 
sheriff's  return,  is  an  insuperable  objection  to  its  admissibility.  The 
sheriff  returns  a  sale  of  a  tract  of  land  called  Pennygreen,  the  evi- 
dence is  to  show  that  he  sold  a  tract  called  Penerine.  There  is  no 
evidence  that  they  are  the  same  tract;  on  the  contrary,  the  pre- 
sumption would  be,  the  names  being  different,  that  the  tracts  were 
different.  The  levy  was  on  Pennygreen,  and  no  other  tract  could  be 
l^aUy  sold  but  Pennygreen,  yet  the  evidence  would  make  the  sheriff, 
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although  he  retarDs  a  levy  and  sale  of  one  tract,  declare  he  had  sold 
another  tract  not  levied  npon.  We  are,  therefore,  of  opinion,  that 
the  evidence  offered  in  this  exception,  was  inadmissible,  and  should 
have  been  rejected  by  the  Court  below. 

After  verdict,  a  motion  was  made  in  arrest  of  judgment. 

The  jury  found  for  the  plaintiff — for  all  that  part  of  a  tract  of  land 
called  Penerine ;  beginning  at  a  blue  stone,  marked  A  on  the  plot> 
and  running  thence  to  a  locust,  marked  B;  thence  witb  the  meanders  of 
the  run  to  a  poplar,  marked  G ;  thence  t>o  D ;  thence  to  E ;  thence  ta 
the  beginning.  The  run  called  for  in  the  verdict  is  not  located  on 
the  plots,  so  that  the  line  from  B  to  G  is  entirely  uncertain  whether 
it  is  within  or  without  the  location  of  the  land  called  Penerine,  as 
located  by  the  plaintiff',  is  unknown,  and  is  incapable  of  ascertain- 
ment. On  this  account  the  verdict  is  so  imperfect,  that  no  judgment 
could  be  entered  thereon,  and  no  writ  of  possession  could  be  exe- 
cuted. 

The  next  question  which  arises,  is  on  the  motion  in  arrest  of  judg- 
ment. We  have  seen  that  the  verdict  is  imperfect  and  uncertain. 
The  matter  in  issue  is  not  so  ascertained,  that  the  Court  could  render 
any  judgment  capable  of  being  executed.  The  motion  in  arrest  in 
many  cases,  as  where  the  pleadings  aro  defective,  may  admit  the 
correctness  of  the  verdict,  but  this  is  not  universally  the  case.  Judg- 
ments are  sometimes  arrested  for  faults  in  the  verdict.  Oould  on 
Plead.  522.  The  same  author  refers  to  many  instances  of  defective 
verdicts,  where  the  remedy  is  by  motion  in  arrest.  In  Dorsey^n  Lee- 
zfi^A  *^*^^*?  ^^j  ^^  ^®  said,  that  a  judgment  in  ejectment  will  be 
400  •arrested  for  uncertainty.  Where  a  judgment  is  arrested  for 
such  defects  in  the  verdict,  a  venire  de  novo  must  be  awarded.  GoM 
526.  The  Court  below  were,  therefore,  in  error  in  not  arresting  the 
judgment  in  this  case,  which  we  have  here  is  uncertain  and  imper- 
fect. 

As  it  is  uncertain  whether  the  finding  is  within  or  without  the 
pretensions  of  the  plaintiff,  it  is  a  case,  certainly  not  proper  for  a 
remittitur. 

We  express  no  opinion  on  the  question,  whether  the  supersedeas 
judgment  is  a  binding  and  operative  judgment,  no  question  on  thia 
subject  having  been  raised  in  the  bills  of  exceptions. 

Judgment  reversed^  and  procedendo  awarded. 
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State,  use  of  Susanna  Hickley,  Administratrix  of  Cathaeine 
HiCKLEY  V8.  D.  Stewart  and  J.  I.  Gross,  Executors  of 
John  Gross. — December,  1842. 

An  appeal  will  lie  from  the  judgment  of  the  County  Court  Betting  aside  an 
award,  (a) 

Where  a  cause  had  been  referred  to  arbitrators,  with  power  to  decide  all 
matters  in  controversy  between  the  plaintiff  and  defendant,  and  the 
arbitrators  had  returned  an  award,  subject  to  no  exception  upon  the 
face  of  it,  upon  a  motion  to  set  the  award  aside,  the  Court  will  not 
receive  parol  proof  to  control  or  alter  the  terms  of  the  submission,  nor 
the  depositions  of  the  arbitrators  to  show  the  character  of  the  items  of 
which  the  award  was  composed,  or  that  they  had  decided  upon  a  matter 
before  the  reference  finally  adjudicated,  and  so  not  within  the  submis- 
sion. 

Where  the  County  Court  set  aside  an  award,  and  their  decision  upon  appeal 
is  reversed,  there  being  no  objection  to  the  award  on  its  face,  nor  any 
thing  in  the  record  to  impeach  it,  this  Court  will  enter  judgment  in  con- 
formity to  it. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
debt,  commenced  on  the  3l8t  December,  1834,  by  the  appellant 
against  John  Gross,  deceased.  The  plaintiff  declared  on  the  bond 
of  John  Gross  of  the  27th  April,  1837,  conditioned  for  the  due  per- 
formance by  him  •of  the  office  of  administrator  of  Sebastian  ^ -^ 
Hickley,  deceased.  The  defendant  pleaded  general  perform-  '•^  • 
ance.  The  plaintiff  assigned  breaches,  when,  without  rejoinder,  the 
cause  was  referred  to  William  G.  Read  and  John  J.  Lloyd,  with  power 
to  choose  a  third  in  case  of  difference,  and  to  decide  all  matters  in 
controversy  between  S.  H.,  administratrix  df  Catharine,  and  John 
Gross,  administrator  of  Sebastian  Hickley,  under  a  rule  of  Court. 

The  arbitrators  returned  the  following  award  : 

"State  of  Maryland,  use  Susanna  Hickley,  administratrix,  with 
the  will  annexed  of  Catharine  RicMey  vs.  John  Gross,  We,  William 
G.  Read  and  John  J.  Lloyd,  referees  by  Baltimore  County  Court,  in 
the  above  named  case,  having  given  due  notice  to  the  parties  of  the 
time  and  place  of  hearing  their  respective  allegations  and  proofs, 
and  having  beard  and  duly  considered  their  said  allegations  and 
proofs,  do  award  and  determine,  that  the  said  defendant,  John  Gross, 
is  indebted  to  the  said  plaintiff,  in  manner  and  form  as  the  said 
plaintiff  has  declared  against  him ;  and  we  do  further  award  and 
determine,  that  judgment  for  the  plaintiff  be  entered  in  the  said 
case,  for  the  debt  and  damages  in  the  declaration  and  costs,  to  be 
released  on  the  payment  of  the  sum  of  three  thousand  two  hundred 


(a)  Affirmed  in  Oaritee  vs.  Carter,  16  Md.  811.    Cited  in  Oreen  vs.  HamU- 
'on,  16  Md.  828. 
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and  seventy-five  dollars  and  twenty-five  cents,  with  interest  from  the 
date  hereof,  and  costs,  till  paid.  Given  under  our  hands  and  seaJs 
this  20th  day  of  July,  1838.  William  Geo.  Bead,    [Seal. 

John  J.  Lloyd,  [Seal 

Which  said  award  is  thus  endorsed,  to  wit :  "  Service  of  copy 
admitted.  D.  S.  for  J.  Gross." 

At  September  Term,  1838,  the  defendant  objected  to  a  confirma- 
tion of  the  award,  and  prayed  the  Court  to  set  aside  the  same,  for 
the  following  reasons,  to  wit : 

1st.  Because  the  said  award  decides  matters  not  in  controversy 
between  the  parties  in  this,  to  wit :  that  on  a  matter  finally  decided 
by  the  Court  of  Appeals  of  this  State,  on  an  appeal  between  the 
present  parties,  the  said  Court,  before  the  date  of  the  reference 
-  _  ^  under  which  the  said  award  was  rendered,  •  finally  decided 
^^^  that  the  said  defendant  was  wholly  free  and  discharged  from 
said  matter  of  claim,  and  in  no  wise  liable  to  said  plaintiff,  for  or  on 
account  of  the  same,  as  will  appear  by  a  copy  of  the  opinion  of  the 
Court  of  Appeals  in  said  case,  herewith  filed,  and  prayed  to  be  con- 
sidered as  making  a  part  of  this  objection. 

2d.  Because  the  said  arbitrators,  in  making  the  said  award,  went 
contrary  to  law,  in  this;  that  as  the  said  matter,  as  before  stated, 
was  so  finally  decided  by  said  Court  of  Appeals,  the  same  was  not, 
and  could  not  be  considered  as  embraced  by  the  terms  of  said  refer- 
ence. 

3d.  Because  said  award  is  in  other  particulars  contrary  to  law. 

At  May  Term,  1840,  the  death  of  John  Gross  was  suggested,  and 
at  January  Term,  1841,  the  present  appellees  were  brought  in  by 
attachment,  and  appeared  to  the  action. 

At  the  hearing  of  the  motion  made  to  set  aside  the  award,  the 
defendants  offered  in  evidence  the  record  of  the  Court  of  Appeals, 
in  the  csise  of  John  Gross,  appellant,  and  Susanna  Hickley,  adminis- 
tratrix de  bonis  non  of  Catharine  Hickley,  appellee,  which  record  in 
the  Court  of  Appeals,  it  is  agreed,  may  be  read  as  evidence  in  the 
trial  of  this  case  in  the  Court  of  Appeals,  as  by  agreement  filed. 
^'  Hickley,  administratrix  de  bonis  non  of  Hickley  vs.  Stewart  and 
otherSj  executors  of  J.  Gross.  In  Baltimore  County  Coart,  Septem- 
ber Term,  1841.  It  is  agreed  in  this  case,  that  the  record  of  the 
case  in  the  Court  of  Appeals,  of  Oross  vs.  Hickley^  administrator  of 
Hickley^  on  appeal  from  the  Orphans'  Court  of  Baltimore  County, 
be  read  in  the  Court  of  Appeals,  upon  the  argument  of  the  appeal 
in  this  case,  to  have  the  same  effect  and  operation  as  if  now  inserted 
in  the  record,  and  transmitted  as  a  part  of  the  transcript  to  the 
Court  of  Appeals." 

The  defendant  further  offered  in  evidence  the  affidavit  of  Darid 
Stewart,  duly  taken  on  the  25th  October,  1839 :  that  at  the  time  of 
the  reference  in  this  case,  he  the  said  David  Stewart  did  not  con- 
sider that  the  credit  of  $3,006.75,  given  the  said  John  Gross,  9S 
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adminiatrator  of  Sebastian  Hickley,  in  his  *  account  as  admin-  ^-q 
istrator,  settled  in  the  Orphans'  Court  of  Baltimore  County  '*^«^ 
on  the  sixth  day  of  July,  1829,  was  a  matter  in  dispute  in  this  cause, 
as  the  same  had  been  passed  upon  and  allowed  by  the  Court  of  Ap- 
peals of  Maryland,  at  its  December  Term,  1835,  as  a  proper  credit 
in  the  accounts  of  the  said  administrator ;  and  the  said  defendant 
farther  made  oath,  that  he  intended  the  said  reference  to  embrace 
other  items  in  controversy,  altogether  exclusive  of  the  credit  above 
mentioned,  and  that  upon  this  view  of  the  subject,  he  informed  his 
client  of  the  reference,  and  particularly,  that  the  aforesaid  item  was 
not  again  to  be  contested  before  the  referees. 

The  defendant  further  offered  in  evidence  the  statement  of  the 
arbitrators,  John  J.  Lloyd  and  William  George  Bead : 

We  state,  that  when  the  said  cause  was  before  us  as  referees,  the 
plaintiff  claimed  for  an  item  of  $3,006.70,  for  which  said  John  Gross, 
in  his  admiuistration  account,  as  administrator  of  Sebastian  Hickley, 
deceased,  had  obtained  credit  in  July,  1829,  without  having  paid  it. 
On  the  other  hand  the  defendant's  counsel  contended,  that  that  item 
was  not  open  for  our  examination,  because  the  opinion  and  decree 
of  the  Coort  of  Appeals  of  Maryland,  in  the  case  of  OroaSj  adminis- 
iraior  c.  t.  a.  of  Sebastian  Hickley  vs.  Smanna  Hickley^  administratrixy 
&e,^  on  appeal  from  the  Orphans'  Court,  was  conclusive  as  to  it,  and 
that  it  was  not  submitted  to  as  in  the  above  cause.  The  evidence 
in  relation  to  said  item  was  taken,  snbject  to  said  objection  and 
exception  of  the  defendant's  counsel.  On  consideration,  it  was 
decided  by  us,  as  referees,  that  although  the  said  opinion  and 
decree  of  the  Court  of  Appeals  were  entitled  to  our  highest  respect 
and  consideration,  yet  as  that  decree  remanded  the  cause  for  further 
proof  in  the  Orphans'  Court,  and  was  in  a  different  suit,  and  as  evi- 
dence was  before  us  on  this  point,  which  was  not  in  the  record  before 
the  Court  of  Appeals,  by  which  new  evidence  it  was  perfectly  clear  to 
08,  that  said  John  Gross  had  not  in  fact  paid  the  sum  of  $3,006.70, 
at  the  time  he  so  obtained  credit  for  it  in  bis  administration  account 
aforesaid,  but  only  paid  at  that  time  $500,  and  afterwards,  on  the 
Uth  July,  1830,  he  paid  on  account  of  it  the  further  sum  •  of  ^^^ 
tfiOO,  and  afterwards,  on  the  2nd  February,  1833,  he  paid  the  **** 
farther  sum  (on  said  account,)  of  $1,066.89,  and  no  more;  and  it 
hirtber  being  proved  to  us,  that  in  the  settlement  made  between 
said  Gross,  as  administrator  of  Sebastian  Hickley,  with  William 
Hickley,  on  20th  January,  1833,  (paper  A,)  that  said  William 
Hiekley  acted  on  the  belief  that  said  John  Gross  had  only  obtained 
^^it  on  his  administration  account  of  Sebastian  Hickley's  estate  for 
what  be  had  actually  paid,  and  that  in  said  settlement,. the  fact  of 
this  item  of  $3,006.70,  or  part  of  it,  was  still  outstanding  against 
^d  estate,  was  not  taken  into  consideration,  we  the  said  referees, 
m  making  up  oor  said  award,  charged  said  John  Gross  with  the 
^ebt  of  $3,006.70,  and  also  $100,  the  reason  for  which  we  do  not  now 
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recollect,  though  we  were  satisfied  at  the  time,  that  said  additional 
charge  of  $100  was  correct,  and  suppose  now  it  was  on  account  of 
the  difference  of'  interest  from  July,  1829,  when  Gross  got  credit  for 
it,)  and  in  said  award  we  credited  said  Gross  with  the  payments 
which  he  had  in  fact  made  on  accounts  of  said  $3,006.70,  to  wit, 
with  $500  paid  in  July,  1829 ;  $500  paid  on  11th  July,  1830,  and 
$1,066.89,  paid  on  2nd  February,  1833,  and  also  charged  and  credited 
various  other  matters,  which  we  understand,  it  is  not  material  here 
to  state.  It  was  also  in  proof  before  us,  that  a  certain  receipt,  (or 
receipts,  as  Mr.  Bead  thinks,)  which,  in  the  aforesaid,  opinion  of  the 
Court  of  Appeals,  was  treated  as  in  the  possession  of  and  belonging 
to  said  John  Gross,  did  not  belong  to  him,  but  was  the  property  of 
and  in  possession  of  John  I.  Gross,  as  the.  administrator  of  the  above 
named  William  flickley.  John  J.  Lloyd, 

7th  October,  1841.  William  GEOBaE  Ebad. 

And  proved  the  truth  thereof  by  the  oral  examination  of  said 
Lloyd. 

The  plaintiff  then  off'ered  in  evidence  by  John  J.  Lloyd,  one  of  the 
arbitrators,  that  it  was  not  his  habit  to  state  the  reasons  for  his 
awards  on  the  face  of  the  awards,  unless  the  parties  reiiuested  it 
before  it  was  known  by  them  how  it  was  to  be  decided,  and  that 
when  he  did  not  state  the  reasons  on  the  •  face  of  the  award, 
^^*  it  was  not  his  habit  to  disclose  the  reasons  after  the  award 
was  rendered,  not  because  he  was  unwilling  that  they  should  be 
known,  but  because  he  did  not  think  it  just  to  give  the  party  against 
whom  it  was  made  such  an  advantage,  after  having  taken  the  chance 
of  an  award  in  his  favor.  That  in  the  present  case,  the  counsel  for 
the  defendants  had  called  on  witness  and  Mr.  Eead  to  give  them  a 
statement  of  the  grounds  on  which  the  award  was  made,  and  they 
had  declined  assigning  therefor  the  reasons  above  stated,  but  both 
witness  and  Mr.  Bead  stated  to  them  that  they  were  willing  to  give 
such  a  statement  if  the  counsel  on  both  sides  consented  to  it,  or  if 
the  Court  should  direct  it.  After  this  the  written  statement  was 
made  in  order  to  prevent  delay,  in  case  the  said  Lloyd  and  Bead 
should  be  absent,  and  it  was  handed  to  the  counsel,  subject  to  the 
same  objections  as  if  the  arbitrators  had  been  on  the  witness'  stand. 
On  its  being  arranged  between  the  Court  and  counsel  that  we 
should  go  out  and  make  the  statement  subject  to  exceptions,  we 
read  the  written  statement  as  his  testimony,  and  proved  that  when 
the  said  reference  took  place,  the  said  William  George  Bead  and 
John  J.  Lloyd  were  attorneys  of  this  Court,  have  been,  and  still  are. 

The  plaintiff  further  read  without  objection  the  affidavits  of  George 
Gordon  Belt  and  John  I.  Gross,  heretofore  filed  by  the  plaintiff  in 
this  cause : 

"  The  State  of  Maryland^  use  of  Susanna  Hickley^  administratrix^ 
with  the  will  annexed  of  Catharine  Hickley  vs.  David  Stewart  and  John 
I,  OrosSy  executors  of  John  Qross.    In  Baltimore  County  Court,  Sep- 
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tember  Term,  1841.  Be  it  remembered,  that  on  this  eighteenth 
day  of  September,  in  the  year  eighteen  hundred  and  forty-one^ 
George  Gordon  Belt,  in  open  Goart,  made  oath  that  he  instituted 
the  aforegoing  suit  as  counsel  and  attorney  for  the  plaintiff,  and 
negotiated  and  agreed  upon  the  reference  thereof  with  David  Stewart, 
Esq.,  now  one  of  the  defendants,  but  then  the  counsel  of  John  Gross^ 
the  deceased ;  that  at  the  time  of  the  reference,  deponent  believed 
that  all  matters  of  account  against  the  said  defendant,  John  Gross,  as 
administrator  of  Sebastian  Hickley,  and  all  matters  *  or  claims  ^^ 
whatever  against  him  as  such  administrator,  embraced  by  the  '*"'^ 
the  pleadings  in  the  cause,  and  including  the  item  of  93,006.75,  men- 
tioned in  the  deposition  of  David  Stewart,  Esq.,  heretofore  filed  in 
this  canse,  were  referred  to  and  open  to  the  examination  of  the  arbi- 
trators selected  by  the  parties;  that  he  so  informed  his  client,  through 
her  father  and  agent,  Lewis  Gross,  whilst  the  parties  were  negotiate 
iDg  the  reference,  and  before  it  was  yet  made;  that  it  was  never  inti- 
mated to  him  by  David  Stewart,  Esq.,  or  any  other  person,  that  said 
item  or  claim  of  83,006.75,  was  not  a  matter  or  claim  in  dispute  in 
this  cause  until  the  trial  thereof  before  the  arbitrators,  nor  then 
otherwise  than  by  the  allegation  and  argument  of  counsel ;  that  the 
decision  of  the  Court  of  Appeals  in  the  said  deposition  of  David 
Stewart,  Esq.,  referred  to,  was  final  and  conclusive.  Deponent 
farther  says,  that  if  it  had  been  intimated  to  him  that  said  refer- 
ence was  not  general,  but  was  exclusive  of  said  item  of  $3,000.75, 
said  reference  never  would  have  been  assented  to.  Deponent  further 
says,  that  much  testimony  in  addition  to  that  before  the  Court  of 
Appeals,  and  in  explanation  of  parts  of  it,  was  adduced  before  the 
arbitrators,  applicable  to  the  said  item  of  83,006.75  by  the  plaintiff, 
and  as  he  believes  by  the  defendant,  and  that  said  item  was  fully 
tried  and  argued  upon  the  law  and  upon  the  merits  by  both  parties, 
before  the  arbitrators,  but  deponent  does  not  know  the  items  of  charge 
embraced  in  the  award." 

The  deposition  of  John  I.  Gross  states,  "that  he  was  a  witness  at 
the  trial  of  the  above  cause  before  the  arbitrators,  and  attended 
several  meetings;  that  upon  one  occasion,  when  deponent  was  pre- 
sent, John  Gross,  the  defendant,  Lewis  Gross,  the  father  of  Mrs. 
Hickley,  and  acting  for  her,  and  Andrew  Shorb  and  others,  were 
also  present;  that  in  the  course  of  the  proceedings  an  altercation 
sprang  up  between  John  Gross  and  Lewis  Gross,  and  that  after- 
guards, in  frequent  conversations  with  this' deponent,  and  in  refer- 
ence to  said  altercation,  the  said  John  Gross  told  this  deponent  that 
an  matters  in  dispute  were  left  to  the  arbitrators  to  be  settled.  De- 
ponent further  says,  that  on  the  occasion  above  mentioned,  the 
iJiiatter  in  •  relation  to  Shorb's  debt  was  examined  into  before  ^^q 
the  arbitrators,  and  was  one  of  the  subjects  before  them."         'lOtf 

To  all  which  offers  of  evidence  by  the  defendant,  when  made 
^ue  plaintiffs  objected  as  soon  as  the  offer  was  made,  and  then 
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objected  to  the  admissibility  of  the  aiBdavit  of  David  Stewart,  apon 
the  following  groands : 

Ist.  That  said  affidavit  was  iDadmissible  in  evidence  for  the  pur- 
pose of  controlling  or  altering  the  terms  or  construction  of  the  agree- 
ment of  reference,  and  rale  of  reference,  ander  which  the  above  cause 
was  referred  to  arbitrators. 

2nd.  That  said  affidavit  was  inadmissible  in  evidence  for  the  par- 
pose  of  proving  that  any  matter  of  difference  embraced  by  the 
said  agreement  and  rule  of  reference,  under  which  the  said  cauKe 
was  referred  as  aforesaid,  was  not  submitted  to  said  arbitratoi's  by 
said  agreement  and  rule  of  reference. 

The  plaintiff  also  objected  to  the  admissibility  of  the  affidavit  of 
the  arbitrators,  upon  the  following  grounds : 

1st.  That  said  statement  of  the  arbitrators,  verified  by  the  affi- 
davit of  said  Lloyd,  was  inadmissible  generally  as  evidence  on  tbe 
hearing  of  this  motion. 

2nd.  That  said  statement,  verified  by  the  affidavit  of  said  Lloyd, 
was  inadmissible  as  evidence  for  the  purpose  of  showing  in  what 
manner  said  arbitrators  had  made  up  their  award,  and  what  items 
of  claim  were  embraced  in  it. 

3rd.  That  said  statement,  verified  by  the  affidavit  of  said  Lloyd, 
was  inadmissible  in  evidence  for  the  purpose  of  showing  the  grounds 
of  the  decision  of  said  arbitrators  as  to  any  claim  embraced  by  their 
said  award. 

4th.  That  said  statement,  verified  by  the  affidavit  of  said  Lloyd,, 
was  inadmissible  in  evidence  for  the  purpose  of  proving  that  the 
said  arbitrators  committed  any  error  in  law  in  making  their  Kaid 
award,  or  that  there  was  any  error  in  law  committed  by  said  arbitra- 
tors in  said  award  in  allowing  any  claim  embraced  by  said  award. 

But  the  Court  (Abgheb,  C.  J.,  and  Purvianob,  A.  J.,)  were  of 
opinion  that  the  deposition  of  David  Stewart  was  admissible,  and 
Mg^M  that  so  much  of  the  deposition  of  John  J.  •Lloyd,  Esq.,  as 
^^^  stated  the  subject-matter  of  the  award  filed  in  this  case  and 
the  character  of  the  items  of  which  it  was  composed,  was  admissible; 
and  also  that  part  of  said  deposition  of  John  J.  Lloyd  which  show 
the  claim  of  the  plaintiff'  and  the  denial  of  the  defendant,  that  said 
claim  was  within  the  submission,  is  also  admissible  for  the  purpose 
of  showing,  that  the  arbitrators  had  in  their  award  decided  on  a 
matter  already,  before  the  reference  finally  adjudicated,  and  not 
within  the  submission  ;  to  which  opinions  of  the  Court  and  to  each 
and  every  of*  them,  and  to  their  reception  of  the  affidavit  of  D. 
Stewart  and  J.  J.  Lloyd  for  the  purpose  aforesaid,  the  counsel  of 
plaintiff  excepted. 

The  paper  marked  A,  referred  to  in  the  aforeging  exceptions,  is  hs 
follows,  to  wit: 
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Db.     WiUiam  Hickley^  in  account  current  with  John  Oross,  Balti- 
more. 

Amount.  Interest. 

1829,  Oct.  20— To  cash  paid  att'y  Stewart $200  00 

"  "    cashlcDtyoD 60  00 

"   23     "    cash  lent  you 100  00 

Interest  3  years  and  3  months  on 

*360 70  20 

Not.  14 — To  cash  paid  officers'  fees,  &c 15  84 

"     6      "  cash  lent  you 100  00 

Interest  3  years  and  2  months  on 
$115.. 21  85 

1830,  Jan.  27 — ^To  cash  paid  insurance 10  40 

^^  cash  paid  do.  High  and  Low  Streets.  100  00 

"  cash  paid 2  50 

Interest  3  years  on  $100 20  16 

July,  11— To  cash  lent  you 30  00 

'<  cash  paid  Shorb's  note 500  00 

Interest  2  years  6  mouths  on  (530  79  50 

Aug.  30 — ^To  cash  paid 1  50 

•  Sept.  21— Tol  panel  for  tombstone, 100  00 

"  4  tomb  stones  at  $20 80  00     4®^ 

Interest  2  years  and  4  months 

on  $180 25  34 

Dec.  2— To  cash  lent  you 15  00 

'^   cash  paid  ground  rent 0  37 

Interest  2  years  and  1  month  on 

$24 3  07 

1831,  Nov.  To  cash  paid  White  and  Chase  for 

rent 87  50 

Interest  1  year  and  2  months 
on  $87 6  09 

1832,  Augt.  31— To  cash  lent, 200  00 

Interest  4^  months 4  50 

To  cash  lent, i 150  00 

Interest  1^  months, 1  12 

$1,762  11  231  83 
1*0  amount  of  interest  to  date 231  83 

$1,993  94 
Amount  of  interest  on  $2,607  for  3 

years  and  3  months,  paid  to  Shorb,  247  66 

$2,241  60 
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Cb. 

1829,  Oct  20— By  cash,  Cathedral  moDey $3,447  00 

Interest  for  3  years  and  3  mos.  at  6 

per  cent 672  17  673  17 


$4,119  17 
2,241  60 


Dae  W.  Hickley $1,877  57 

To  error  in  calcnlation  of  interest  on  $2,607 260  71 

E.  E.  Due  W.  fl $1,616  86 

•  And  thereapon,  after  the  evidence  had  been  offered,  which 
^^^  is  stated  or  referred  to  in  the  aforegoing  bill  of  exceptions,  and 
upon  the  hearing  and  consideration  by  the  Court  here,  of  the  said 
evidence,  and  of  the  exceptions  taken  on  behalf  of  the  defendants  to 
the  award  filed  in  this  cause,  it  is  considered  by  the  Court  here,  that 
the  award  aforesaid,  be  and  the  same  is  hereby  set  aside,  and  held 
entirely  as  void,  and  of  no  force  or  effect.  The  plaintiff  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen  and 
Spence,  JJ. 

McMahon,  for  the  appellant. — The  first  exception  taken  in  this 
cause  relates  to  the  admissibility  of  the  depositions  of  David  Stew- 
art and  John  J.  Lloyd.  And  the  appellant  will  contend,  that  the 
Court  below  erred  in  receiving  said  testimony,  and  especially  in  re- 
ceiving it  for  the  purposes  stated  in  said  objections,  or  any  of  them. 

The  2nd  exception  relates  to  the  decision  of  the  Court  below,  set- 
ting aside  the  award,  which  decision,  the  appellants  will  maintain) 
was  erroneous,  and  in  support  of  their  allegation  of  error,  will  con- 
tend for  the  followiug  propositions : 

1st.  That  the  reference  in  this  case  gave  the  referees  the  power  of 
decidiog  upon  all  claims  or  demands  involved  in,  or  within  the  scope 
of  the  action  referred,  and  all  matters  in  controversy  between  the 
parties,  and  especially  upon  the  propriety  and  justice  of  the  allowance 
claimed  and  given  in  the  accounts  of  said  John  Gross,  as  adipiDis* 
trator  of  Sebastian  Hickley,  (as  settled  in  the  Orphans'  Court,)  for 
the  alleged  payment  of  the  debt  due  to  Shorb  by  said  Hickley. 

2Dd.  That  the  extent  and  effect  of  said  reference  could  not  he  in 
any  degree  qualified  or  restricted,  nor  the  right  of  the  referees  to  de- 
cide upon  the  justice  of  the  said  allowance  for  Shorb's  debt,  as  a 
matter  of  fact  in  controversy  between  the  parties,  in  any  respect  af- 
fected by  the  mere  undivulged  impressions  or  belief  of  Gross,  or  bis 
counsel,  as  to  the  ei^ent  of  the  reference,  even  if  the  evidence  of  the 
same  were  admissible. 
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•  3rd.  The  decree  of  this  Ck)art  was  not  final  and  conclusive,  -  ^,y 
so  as  forever  to  debar  the  appellant  in  this  case  from  contro-  *"  • 
vertiDg  the  right  of  said  Qross  to  the  said  allowance  made  him  for 
Shorb's  debtf  in  his  accounts,  as  settled  in  the  Orphans'  Gonrt;  and 
that  either,  apon  the  trial  of  the  action  on  the  bond  in  Baltimore 
CoQDty  Court,  or  of  the  matters  referred  before  the  referees,  it 
was  competent  to  said  appellant,  notwithstanding  said  decree,  to 
controvert  Gross'  right  to  said  allowance. 

4tb.  That  whether  said  decree  was  or  was  not  final,  the  said  appel- 
lant might,  at  the  trial  of  the  action  on  said  bond,  have  objected, 
that  the  same  was  not  final,  and  was  entitled  to  have  that  ques- 
tion tried  and  decided ;  that  the  question,  as  to  the  effect  of  said 
decree,  was  open  to  contest,  and  was  in  fact,  a  matter  in  dispute; 
and  that  the  said  action,  and  all  matters  in  controversy  having  been 
referred,  the  decision  of  the  referees  upon  the  effect  and  conclusive- 
ness of  said  decree,  was  final  and  conclusive,  (and  above  all,  in  a  case 
where  the  referees  -were  attorneys  or  legal  arbitrators,)  and  that  the 
Conrt  below  had  no  right  to  review  or  correct  their  decision,  on  that 
or  any  other  question  that  arose  in  the  trial  before  the  referees,  even 
if  erroneous,  there  being  nothing  on  the  face  of  the  award  disclosing 
any  such  error. 

5th.  That  even  if  the  arbitrators  exceeded  their  authority  in  dis- 
allowing the  allowance  for  Shorb's  debt,  the  Court  below  erred  in 
setting  aside  the  whole  award. 

J.  Johnson  and  0,  M.  QUI,  for  the  appellees,  moved  to  dismiss  the 
appeal,  and  maintain  the  converse  of  the  appellant's  propositions. 

Upon  the  motion  to  dismiss  the  appeal,  they  insisted — 1st.  That 
at  the  time  when  the  appeal  was  prayed  and  taken,  there  was  no 
finaljndgmentof  Baltimore  County  Court,  and  that  the  judgment 
appealed  from  was  interlocutory,  and  not  final. 

2nd.  That  it  was  in  the  power  of  Baltimore  County  Court  to  re-in- 
state the  said  cause,  and  direct  the  same  to  be  tried  as  •  other  -^^^ 
causes  are  tried  in  Baltimore  County  Court,  and  it  does  not  *"* 
appear  whether  the  same  was  so  re-instated  or  not ;  the  appeal  hav- 
ing been  taken  from  the  judgment  of  that  Court,  setting  aside  the 
award. 

By  the  Court — 

Let  the  judgment  of  the  County  Court  be  reversed,  and  judgment 
be  entered  upon  the  award  for  the  appellants. 

Judgment  reversed. 
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Mason  aud  Leef  vs.  The  Fbanklin  Fibe  Insubanoe  Com- 
pany.—December,  1842. 

A  policy  of  insurance  against  fire,  upon  a  vessel,  building  in  the  port  of 
Baltimore,  and  for  a  specified  period,  is  not  controlled  in  its  operation 
by  proof  of  usage  in  other  ports  of  the  Union.  Such  usage  could  not  be 
considered  as  entering  into  the  views  of  the  parties  in  the  present  con- 
tract. 

In  a  valued  policy  against  fire,  ^^on  a  new  barque  now  being  built, '^  it  was 
the  design  of  the  parties  to  cover  the  vessel  in  the  process  of  construo- 
tion,  and  indemnity  was  agreed  to  be  furnished  for  her  loss  by  fin, 
whatever  might  be  her  progress  towards  completion,  when  the  fire 
occurred. 

The  policy,  in  the  absence  of  proof  of  usage,  did  not  attach  upon  articles 
made  for  the  vessel,  delivered  in  the  shipyard  where  she  was  oonstnict- 
ing,  in  a  condition,  and  intended  to  be  fitted  and  attached  to  her,  if  she 
had  been,  or  as  soon  as  she  might  be  ready  to  receive  them,  (a) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
covenant,  brought  by  the  appellants  against  the  appellees,  on  the 
27th  April,  1841. 

The  plaintiffs  declared  apon  the  policy  mentioned  in  the  bill  of  ex- 
ceptions, and  the  defendant  pleaded  they  had  not  broken  their  cove- 
nant,  with  leave  to  both  parties  to  give  any  matter  in  evidence  which 
might  be  given  under  any  other  plea.  Errors  of  pleading  were 
waived. 

At  the  trial  of  the  cause,  the  plaintiffs,  in  order  to  support  the 
issue  oa  their  part,  gave  in  evidence  the  policy  of  insurance  declared 
on,  of  the  Franklin  Fire  Insurance  Company  of  Philadelphia. 

•"This  policy  of  insurance  witnesseth,  that  the  Franklin 
4oil  Yive  Insurance  Company  of  Philadelphia  have  received  of 
William  Mason  &  Co.,  six  dollars  forty  cents,  premium,  for  insaring 
(according  to  the  tenor  of  their  printed  proposals  and  conditions, 
hereunto  annexed,)  upon  the  property  herein  described,  viz :  On  a 
new  barque  now  being  built  at  Samuel  Butler's  ship  yard  in  Balti- 
more, Maryland.  Kow,  know  all  men  by  these  presents,  that  in  con- 
sideration thereof,  the  capital  stock,  estate  and  securities  of  the 
Franklin  Fire  Insurance  Company  of  Philadelphia,  shall  be  subject 
and  liable  to  make  good  and  satisfy  unto  the  insured,  their  heirsi 
executors,  administrators  or  assigns,  all  such  damage  or  loss  which 
shall  or  may  happen  by  fire,  to  the  property  above  mentioned,  from 
the  date  hereof,  to  the  full  end  and  term  of  two  months,  not  exceed- 
ing the  sum  of  $4,000,  say  four  thousand  dollars,  unless  the  said  com- 
pany shall,  &c." 

(a)  Cited  in  Eichaberger  vs.  MUler,  20  Md.  885. 
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It  is  agreed  that  this  policy  shall  expire  at  twelve  o'clock  at  uoou, 
on  the  10th  Dec,  1840.    In  witness  whereof,  &c. 

The  plaintiffs  further  gave  in  evidence,  that  the  new  barqne  therein 
referred  to,  was  launched  on  or  about  the  30th  day  of  November, 
1840,  and  called  the  Orb,  having  on  board  her  lower  masts  and  rig- 
ging belonging  thereto ;  that  on  the  evening  of  the  da}'  following, 
the  ship  yard  of  Samuel  Butler  was  set  on  fire,  and  all  combustible 
articles  therein  were  entirely  burned  up ;  and  further,  that  previous 
to  the  aforesaid  fire,  and  subsequent  to  the  10th  day  of  October, 
1840,  certain  spars,  blocks,  cordage  and  other  articles  necessary  and 
proper  for  the  building,  fitting  and  equipping  the  aforesaid  barque 
were  prepared,  finished  and  delivered,  at  and  in  th^  said  ship  yard, 
ready  for  setting  up,  but  which  had  never  been  put  upon  said  barque, 
and  beiog  after  such  delivery  at  the  sole,  risk  of  the  owners  of  the 
said  barque ;  that  the  said  spars  were  at  the  time  of  the  fire  aforesaid, 
lying  within  from  four  to  ten  feet  of  the  said  barqne,  and  the  blocks, 
ropes,  rigging  and  other  articles,  were  lying  partly  in  a  shop,  and 
principally  in  a  loft  over  the  shop,  within  from  forty  to  fifty  feet  of 
the  said  barqne,  but  all  within  the  enclosure  of  said  Butler's  ship 
yard;  and  that  it  *  is  usual  for  riggers  and  ship  builders  to  m^g^ 
store  the  light  spars  intended  to  be  put  on  new  vessels  under  ^  «  ^ 
sheds,  or  in  the  lofts  of  buildings  in  ship  yards  where  there  were 
snch  buildings. 

The  plaintiffs  further  gave  in  evidence  by  a  witness  who  exam- 
ined the  ruins  the  day  following  the  fire,  and  had  worked  on  the 
materials  hereinafter  referred  to,  that  the  fire  had  burnt  the  follow- 
ing articles : 

A  list  of  blocks,  rigging  and  spars  belonging  to  the  new  barque, 
Orb,  burned  at  Butler's  ship  yard,  December  1st,  namely,  &c.,  &c. 

And  that  neither  the  hull  of  the  said  barque,  nor  any  of  the  mate- 
rials on  board  of  her.  were  burned  or  injured  by  the  fire. 

The  phiintiffs  further  gave  in  evidence  sundry  accounts  of  articles 
famished  to  supply  such  as  were  burnt  as  aforesaid,  and  the  particu- 
lars of  labor  required  thereon,  according  to  a  statement  thereof 
snmmed  up  in  the  following  paper,  &c.,  valued  at  $834.40. 

Theplaiutiffs  further  offered  in  evidence,  by  Charles  W.  Karthans. 
a  competent  witness,  that  in  the  month  of  February,  1836,  a  ship  of 
his  called  the  Jefferson,  arrived  at  New  York,  where  her  sails  were 
sent  tea  sail  loft  to  be  repaired,  and  four  or  five  new  sails  in  place  of 
those  woni  out,  were  ordered  to  be  made  for  said  ship,  but  were  not 
sent  on  board;  that  said  ship  was  insured  upon  time;  that  a  fire  oc- 
curred in  said  sail  loft  in  New  York,  by  which  said  sails  were  de- 
stroyed; that  the  witness  inquired  the  usage  as  between  the  insurers 
and  insured  in  the  port  of  New  York,  in  regard  to  the  loss  in  such 
<^s^s,  and  ascertained  that  the  usage  there  was,  that  the  insurers 
were  liable;  and  upon  that  fact  being  made  known  to  the  Neptune 
Insurance  Company  of  Baltimore,  they  paid  the  said  loss.  The  plain- 
21  12  G.  &  J. 
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tiffs  further  proved  by  said  witness,  that  he  had  been  informed  by 
others,  that  the  same  usage  in  regard  to  vessels  whose  sails'aresent 
on  shore  for  repair,  from  a  vessel  insared  on  time, '  existed  in  Eng- 
land, bat  of  that  fact  the  witness  had  no  personal  knowledge.  The 
plaintiffs  further  proved  by  the  said  Karthaos,  that  he  had  been  in- 
formed by  others,  that  several  merchants  in  Baltimore,  whose  vessels 

^  had  *  been  insared  on  time,  and  uyon  their  arrival  in  Balti- 
^  ' -''  more,  whose  sails  had  been  sent  to  the  sail  lofts  for  repair,  and 
which  were  destroyed  by  fire,  were,  as  he  heard  from  others,  paid  for 
their  loss  by  the  insurers.  The  witness  farther  stated,  that  he  had 
no  knowledge  of  any  usage  in  such  cases  in  the  City  of  Baltimore, 
except  as  deduced  from  the  above  fact  and  information,  and  knew  of 
no  usage,  pro  or  contra,  in  regard  to  vessels  unfinished,  or  vessds 
being  built  in  Baltimore. 

The  defendants  then  by  their  counsel  moved  the  Court  for  its 
opinion  and  direction  to  the  jury. 

If  the  jury  shall  believe  from  the  evidence  in  this  cause,  that  the 
spars,  blocks,  rigging  and  other  materials  and  work,  for  the  value  of 
which  this  suit  is  brought,  were  never  in  fact  put  upon  the  barque 
Orb,  upon  which  the  insurance  in  this  cause  was  affected,  prior  to 
the  accident  by  fire  proved  in  this  cause,  that  the  plaintiffs  are  not 
entitled  to  recover  under  the  poliey  in  this  cause,  notwithstanding 
the  jury  may  believe  from  the  evidence  that  the  said  spars,  blocks, 
rigging  and  other  materials,  were  intended  to  be  put  upon  the 
barque,  and  would  have  been  put  upon  said  barque  if  said  accident 
by  fire  had  not  occurred. 

The  plaintiffs  then  moved  in  like  manner  the  following  prayer: 

That  if  the  jury  believe  from  the  evidence,  that  the  blocks,  spars, 
rigging  and  other  articles  destroyed  by  fire,  as  set  forth  in  the  evi- 
dence, were  actually  delivered  to  the  plaintiffs  in  a  finished  state  by 
the  parties  furnishing  the  same,  for  the  purpose  of  being  forthwith 
put  upon  the  barque  Orb,  and  were  the  property  of  the  plaintiSiB  as 
owners  of  the  said  barque,  and  if  not  insured  would  have  been  their 
exclusive  loss,  and  were  deposited  in  places  near  the  said  vessel,  con- 
venient for  the  then  intended  use  thereof,  and  in  the  manner  asoai 
and  customary  in  cases  of  building  vessels  in  this  city,  then  the 
plaintiffs  are  entitled  to  recover,  notwithstanding  the  said  articles 
had  never  actually  been  put  on  board,  or  fitted  to  the  said  vessel. 
-^  ♦The  Court  [Magrudeb,  A.  J.]  granted  the  prayer  of  the 

^  ■  **  defendants,  and  rejected  the  prayer  of  the  plaintiffs.  The 
plaintiffs  excepted. 

The  verdict  and  judgment  being  for  the  defendants,  the  plaintiffs 
appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dobset,  and 

Spenob,  JJ. 
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N.  WiUiamSj  for  the  appellants.  St  Oeo.  W.  TecuiMe,  for  the 
^ppeUees. 

Abohbb,  J.  delivered  the  opinion  of  this  Court.  We  agree  with 
tbe  Goort  below,  that  the  policy  did  not  cover  the  articles,  for  the 
io68  of  which  by  fire,  this  suit  was  instituted  to  recover. 

We  have  no  proof  of  usage  in  the  port  of  Baltimore,  in  relation  to 
to  this  subject,  which  would  control  or  govern  the  contract  of  the 
parties.  What  was  the  usage  in  other  ports  of  the  Union,  could  not 
be  ooDsidered  as  entering  into  the  views  of  the  parties  in  the  forma- 
tioD  of  the  contract. 

The  case  must,  therefore,  be  decided  by  the  language  which  the 
parties  themselves  have  used  in  the  covenant  of  insurance. 

This  is  a  valued  policy  ^'on  a  new  barque  now  being  built,"  and 
the  question  is,  what  do  these  words  import;  do  they  apply  to  the 
ship  and  such  materials  as  from  time  to  time  are  placed  upon  her  in 
a  process  of  construction,  or  are  they  to  be  considered  of  more  ex- 
tensive signification,  and  as  covering  whatever  materials  were 
bronght  into  the  ship  yard,  and  were  necessary  to  her  construction, 
whether  fitted  and  prepared  or  not,  to  be  placed  upon  the  vessel, 
thoagh  not  placed  on  the  ship,  or  in  any  way  attached  to  it,  or  as 
^constituting  in  fact,  a  part  of  the  corptis  insured  ! 

This  is  a  case  of  the  first  impression  in  this  State.  No  cases  have 
been  cited,  bearing  upon  the  question  directly.  The  contract  of  in- 
soraDce  is,  it  is  true,  one  of  indemnity,  but  the  terms  of  it  ought  not 
to  be  carried  beyond  their  ordinary  and  legitimate  signification. 
The  extent  of  this  indemnity  is  ♦to  be  ascertained,  by  arriv-  -,yo 
ingatthe  true  intention  of  the  parties,  as  expressed  by  the  ^■•^ 
words  they  have  used.  The  thing  insured,  ^Ms  a  new  barque  now 
being  built,"  and  the  design  of  the  parties  was  to  cover  the  ship  in 
the  process  of  construction,  and  indemnity  was  agreed  to  be  fur- 
nished for  her  loss  by  fire,  whatever  might  be  her  progress  towards 
i^mpietion,  when  the  fire  occurred. 

The  articles,  the  value  of  which  is  claimed,  it  is  proved,  were 
made  for  the  ship,  and  were  in  the  ship  yard,  and  were  in  a  condition 
to  be  fitted  and  attached  to  the  vessel,  if  she  had  been  ready  to  re- 
<%ive  them.  But  they  never  had  been  placed  upon  or  fitted  to  the 
vessel,  80  that  the  policy  could  attach  to  them. 

Authorities  have  been  cited  to  show,  that  an  insurance  on  ship, 
<X)ver8  her  tackle,  apparel  and  furniture,  ex  vi  termini^  and  that  the 
sails  of  a  vessel,  taken  on  shore  for  repair,  are  also  covered,  there 
being  a  usage  proved,  that  vessels  engaged  in  such  trade,  removed 
their  sails  from  the  ship  for  repair. 

Bnt  these  cases  do  not,  we  apprehend,  apply  to  this  case,  where 
the  insurance  is  not  on  a  ship,  but  on  a  barque  being  built,  and  by 
which  the  articles  alleged  to  be  insured  never  constituted  a  part,  and 
where  there  is  no  usage  in  the  port  of  Baltimore  where  the  insurance 
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was  effected,  to  show  that  the  articles  lost  were  considered  within 
the  terras  of  the  policy. 

In  short,  we  believe  that  the  insurance  in  this  case  covered  the 
barque  itself,  as  it  then  lay  on  the  stocks  at  the  time  of  the  in- 
surance, and  operated  on  such  materials  as  should  be  from  time  tx^ 
time  in  a  course  of  construction,  put  upon  and  attached  to  the 
vessel,  so  that  they  might  be  considered  as  a  part  of  the  vessel. 

Judgment  affirmed. 


474    *  Joseph  Harris,  Executor  of  Gwinn  Harris  vs.  Ethel- 
bra  J.  Harris. — December,  1842. 

Where  the  legatee  of  pereonal  property  dies  before,  and  his  widow  sur- 
▼ives,  the  testator,  she  is  entitled  to  the  same  proportion  of  it,  as  if  her 
husband  had  also  survived  him,  and  died  intestate,  as  where  there  are 
children,  to  one-third  part. 

Appeal  from  the  Orphans'  Court  of  Charles  County.  The  appel- 
lee filed  her  petition  before  the  said  Court,  alleging  that  Gwinn 
Hanis  died  in  the  year  1837.  By  his  will,  after  bequeathing  to  his 
sisters  Kitty  Yincent  and  Yioletta  Barbour,  each  an  annuity  of 
(200  for  life,  and  various  legacies  to  nephews  and  nieces,  he  devised 
as  follows : 

^^  I  give  and  bequeath  to  ray  brothers,  Joseph  Harris,  John  FrancU 
Harris,  Nathan  Harris  and  Morgan  Harris,  and  their  heirs,  execa- 
tors,  administrators  and  assigns,  all  the  rest  and  residue  of  my  estate, 
both  real  and  personal,  to  be  equally  divided  amongst  them,  in  equal 
proportions,  share  and  share  alike." 

The  will  then  appointed  Joseph  Harris  to  be  sole  executor ;  was 
executed  on  the  9th  June,  1834,  and  admitted  to  probat  on  the  22nd 
August,  1837. 

The  petition  alleged,  that  Morgan  Harris,  one  of  the  legatees,  died 
in  1835,  intestate,  before  the  testator  Gwinn  Harris,  leaving  ihe  ap- 
pellee, his  widow,  and  the  following  children  i  Thomas  B.  andGwiun 
Harris,  of  full  age,  and  !Nancy,  John  6.  and  Chapman  Harris,  minors, 
and  prayed  the  order  of  the  Court  to  direct  in  what  manner  distri- 
bution is  to  be  made  amongst  the  representatives  of  Morgan  Harris, 
deceased. 

Joseph  Harris,  executoi;,  under  the  will  of  Gwinn  Harris,  answered 
the  petition — admitted  the  facts  alleged,  but  contested  the  right  of 
the  api)el]ee  to  any  portion  of  the  property  bequeathed  to  her  late 
husband,  and  maintained  that  his  children  were  exclusively  entitled. 

The  Orphans'   Court  decreed  pro  forma,  that  the  executor  of 

G.  H.,  in  the  distribution  of  his  personal  estate,  pay  to  the  ap|)ellee, 

his  widow,  one-third  part  of  oue-fourth  of  the  residue  of  said  estate. 

-  ^  •  Joseph  Harris,  the  executor  of  Gwinn  Harris,  appealed  to 

*^*  this  Court. 


HABEIS  V8.  HAEEIS.— 12  G.  &  J.  325 

The  cause  was  submitted  on  notes  to  Buchanan,  O.  J.,  Stephen, 
AfiCHER,  DoBSEY,  Chambebs,  and  Spenoe,  JJ. 

P.  W.  Grain,  for  the  appellant.  This  is  an  appeal  from  the 
Orphans'  Coart  of  Charles  County,  from  a  pro  forma  judgment, 
made  upon  petition,  by  the  consent  of  parties.  It  is  an  amicable 
proceeding,  instituted  for  the  purpose  of  satisfying  some  of  the 
legatees  upon  the  question,  whether  the  widow  of  Morgan  Hams  is 
entitled  to  a  share  of  the  personal  estate  of  Gwinn  Harris.  Gwinn 
Harris  executed  his  last  will  and  testament  in  June,  1834,  which  was 
duly  admitted  to  record  in  the  Orphans'  Court  of  Charles  County,  by 
which  he  bequeathed  to  Morgan  Harris  one-fourth  of  his  estate,  after 
deducting  the  payment  of  certain  legacies.  Morgan  Harris  died  in 
1835,  leaving  a  widow  and  five  children.  Gwinn  Harris,  the  testat-or, 
survived  Morgan  Harris,  and  departed  this  life  in  August,  1837.  By 
consent  of  parties,  the  Orphans'  Court  of  Charles  County  decreed, 
that  Etheldra  J.  Harris  should  be  paid  by  Joseph  Harris,  the  execu- 
tor of  Gwinn  Harris,  one-third  part  of  one-fourth  of  the  residue  of 
the  personal  estate  of  Gwinn  Harris. 

It  is  contended  by  the  children  of  Morgan  Harris,  that  his  widow 
is  not  entitled  to  any  portion  of  the  personal  estate  of  Gwinn  Harris. 
No  right  or  estate  in  the  property  was  transmitted  to  Morgan  Harris, 
in  his  life-time,  and  that  his  widow,  Etheldra  J.  Harris,  cannot  legally 
claim,  except  through  her  husband,  Morgan  Harris.  Morgan  Harris 
had  not  such  an  interest  in  the  property  devised  by  Gwinn  Harris,  as 
to  have  deviHed  or  transferred  it  by  any  act  of  his.  The  time  of  the 
transfer  of  the  property  is  the  death  of  the  testator.  The  Act  of 
1810,  chap.  34,  was  designed  to  remedy  inconveniences  growing  out 
of  the  death  of  legatees  before  the  will  could  operate.  7  O.dt  J.  366. 
The  estate  and  interest  devised  and  bequeathed  by  Gwinn  Harris 
to  Morgan  Harris  will  not  be  considered  assets  of  ♦Morgan  ^.^^ 
Harris,  to  go  into  the  hands  of  his  administrator,  and  to  be  *  •  " 
distributed  by  him,  but  is  transferrad  to  those  who  are  entitled  to  the 
same,  as  his  next  of  kin. 

It  is  contended,  that  as  the  legacy  does  not  constitute  a  part  of  the 
personal  estate  of  Morgan  Harris,  his  widpw  is  not  entitled  to  any 
portion  of  it. 

T.  S,  Alexander,  for  the  appellee.  Morgan  Harris,  the  legatee, 
having  died  in  the  life-time  of  Gwinn  Harris,  the  testator,  the  ques- 
tion arises,  who  are  entitled  to  the  legacy  bequeathed  by  the  last  will 
•of  the  latter  to  the  former?  The  Orphans'  Court  of  Chailes  County 
decreed,  that  it  should  be  distributed  amongst  the  widow  and 
■children  of  the  legatee,  deceased,  who  were  at  the  time  of  the  testa- 
tor's death,  the  representatives  of  the  legatee,  and  as  such,  entitled 
to  distribution  of  his  personal  estate.  The  present  appeal  is  taken 
to  contest  the  right  of  the  widow  to  any  share  of  this  legacy,  on  the 
ground,  as  it  would  seem,  from  the  statement  filed  on  behalf  of  the 
appellant,  that  she  is  not  one  of  the  next  of  kin  of  her  deceased  hus- 


326  RIGHABDSON  V8.  8TILLINQBB.— 12  G.  &  J. 

band.  The  answer  to  this  objection  is  short,  and  it  is  believed,  oon- 
elusive.  There  is  nothing  in  the  Act  of  1810,  chap.  34,  nor  in  the- 
opinion  of  this  Goart,  in  the  case  of  Olenn  vs.  Belt^  7  0.  &  J.  363, 
which  reqnires  the  distribution  in  such  case  to  be  made  amongst 
^'  the  next  of  kin  "  of  the  deceased  legatee.  The  Act  provides  gen- 
erally, that  no  legacy  shall  lapse  by  reason  of  the  death  of  any 
legatee,  in  the  life-time  of  the  testator;  but  every  such  legacy  shall 
have  the  same  effect  and  operation  in  law,  to  transfer  the  right, 
estate,  or  interest  in  the  property  mentioned  in  such  bequest,  as  if 
such  legatee  had  survived  the  testator.  And  the  opinion  delivered 
in  the  case  above  referred  to,  shows,  that  the  effect  and  operation  of 
the  Act  is  to  transfer  the  legacy  ^^  to  such  persons  in  esse  (at  the 
death  of  the  testator  as  are)  entitled,  by  law  to  the  distribution  of 
the  legatee's  estate,  in  case  of  intestacy,  that  is,  his  representatives.'^ 
Who  are  .the  representatives  !  That  is,  who  would  be  entitled  by 
law  to  share  in  the  distribution  oi  the  estate  of  the  legatee,  in  case 
.^^  he  had  died  intestate  *  immediately  after  the  death  of  the 
"*  •  •  testator!  and  not  who  were  at  that  time  his  next  of  kin?  is 
the  proper  inquiry.  Kow  the  Act  of  1798,  chap.  101,  sub  chap.  11^ 
secures  to  the  widow  where  the  intestate  left  children,  one-third 
part,  and  it  he  left  no  children,  one-half  part  of  the  residuum  of  his 
estate.  She  is  then  ^'  a  representative,"  and  as  such,  ^^  entitled  by 
law  to  share  in  the  distribution  "  of  her  deceased  husband's  estate. 

By  the  Court —  Decree  affirmed. 


William   Biohabbson  vs,   Michael   Stillingbr. — December, 

1842. 

By  the  well  established  practice  of  the  Court  of  Chancery,  no  cause  is  ready 
for  hearing,  until  the  commission  under  which  testimony  has  been 
taken,  has  been  returned  to  the  Chancery  office,  and  there  remained  for 
the  period  of  one  entire  term. 

By  the  rules  of  Baltimore  County  Court,  the  commission  and  testimony 
.  must  remain  in  Qourt  for  the  i>eriod  of  twenty  days  before  the  case  is 
ready  for  hearing. 

Where  a  commission  was  sued  out  on  the  14th',  returned  on  the  17th;  re- 
moved to  the  Court  of  Chancery  from  B.  County  Court  on  the  22nd,  and 
a  decree  passed  on  the  24th  of  the  same  month,  the  decree  was  prema- 
turely passed  under  the  Act  of  1820,  chap.  161. 

The  general  rule  is,  that  a  Court  of  equity  is  not  to  be  resorted  to  for  redrefls 
where  full  and  complete  remedy  may  be  obtained  at  law. 

There  are  some  subjects  over  which  Courts  of  law  and  equity  exercise. con- 
current power;  such  as  fraud  and  matters  of  account. 

Where  plain,  adequate  and  complete  remedy  may  be  had  at  law,  a  Court  of 
equity  ought  not  to  be  resorted  to. 

If  the  personal  estate  of  a  deceased  vendee  is  sufficient  to  discharge  the  T«n- 
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dore^  equitable  lien  for  a  balance  of  unpaid  purchase  money,  due  for 
land  sold,  the  real  estate  ought  not  to  be  sold  for  that  purpose. 
A  bill  in  equity  can  be  'filed  to  enforce  the  vendor 's  lien,  only  when  the 
complainant  has  exhausted  his  remedy  at  law,  or  where  he  avers  such 
facts  as  will  show,  that  he  cannot  have  a  full,  complete  and  adequate 
remedy  at  law.  (a) 

In  requiring  a  vendor  to  exhaust  his  legal  remedies,  or  show  that  he  has 
none  before  proceeding  in  equity  to  enforce  his  equitable  lien  for  the 
unpaid  balance  of  the  purchase  money,  he  is  not  required  to  proceed  by 
ejectment  to  re-possess  himself  of  the  land  sold;  nor  by  way  of  attach- 
ment or  fieri  facias  to  seize  and  sell  the  land  sold  by  him  in  the  hands  of 
the  vendee. 

A  Court  of  equity  never  requires  a  complainant  to  do  a  nugatory  act,  nor  an 

act  which  may  impair  his  equitable  rights. 
*  A  sale  by  a  vendor  of  the  land  sold  to  his  vendee  by  execution ,  would    M¥^f^ 

be  subject  to  all  judgments,  liens  and  outstanding  equities,  exist-    ^  '  ^ 

log  anterior  to  the  date  of  the  judgment  against  such  vendee,  and  upon 

which  the  execution  issued,  (b) ' 

Appeal  from  the  Court  of  Chancery.  On  the  29th  May,  1841, 
Hicbael  Stillinger  filed  his  bill  on  the  equity  side  of  Baltimore 
County  Court,- alleging,  that  on  the  6th  October,  1840,  he  sold  to 
William  Richardson  a  lot  of  ground  in  the  City  of  Baltimore,  &;c., 
for  the  sum  of  93,560,  to  be  paid  one-third  in  cash,  two-thirds  in  six 
and  twelve  months,  with  interest;  that  Bichardson  made  the  cash 
payment,  and  executed  his  two  obligations  for  the  credit  payments; 
that  the  note  at  six  months  is  long  since  due  and  unpaid,  though 
payment  h^  been  often  demanded.  Prayer  for  a  decree  for  a  sale 
and  payment  of  the  balance  of  the  purchase  money.  A  subpoena 
▼as  issued,  and  the  appellant  appeared  to  the  cause,  but  neglecting 
to  file  an  answer,  a  commission  was  ordered  and  issued  on  the  14th 
September,  1841.  The  sale  was  proved,  and  the  not^s  of  the  appel- 
lant for  the  purchase  also  proved,  and  filed  with  the  commission  on 
the  loth  September,  1841.  On  the  22d  of  that  month,  thecause  was 
mov^  to  the  Court  of  Chancery,  on  the  application  of  the  complain- 
ant On  the  24th  September,  1841,  the  Chancellor  [Bland,]  decreed 
a  Bale.  On  the  11th  January,  1842,  the  defendant  appealed  to  this 
Conrt. 


(a)  Approved  in  Siull  vs.  Ilurit^  9  Gill,  450;  EyUr  vs.  Crabba,  2  Md.  154; 
Ridgeway  vs.  Toram,  3  Md.  Oh.  308.  Cf.  Prdtt  vs.  Van  Wijck,  6  G.  &  J.  333; 
Magrtuier  vs.  Peter,  11  G.  &  J.  148;  ElysvUle  Co.  vs.  Okisko  Co.  1  Md.  Ch. 
8%.  It  is  provided  by  Rev.  Code,  Art.  66,  sec.  5,  that  a  Court  of  equity  may 
decree  a  sale  to  enforce  a  vendor's  lien  npon  any  estate  in  lands,  whether 
legal  or  equitable,  or  may  decree  a  sale  to  enforce  any  other  equitable  lien 
thereon,  although  the  complainant  may  have  a  perfect  remedy  at  law  for 
the  money  for  which  the  lien  is  claimed. 

(6)  Approved  in  Hall  vs.  Jones,  21  Md.  447;  Manton  vs.  Hoyt,  43  Md.  265; 
K^flfce/m  vs.  Lee,  3  Md.  Ch.  8,  324;  ConUing  vs.  Wash.  Univ.  Ibid,  509. 
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The    cause  was   argued    before   Buchanan,  G.  J.,   Stephen, 
Aboheb,  Dobsbt,  aud  Chambers,  JJ. 
Murray^  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  This  case  origi- 
nated on  the  equity  side  of  Baltimore  County  Court,  and  was  re- 
moved to  the  Court  of  Chancery  in  virtue  of  an  Act  of  Assembly, 
passed  for  that  purpose  in  the  year  1824,  chap.  196,  and  by  a  rale  of 
the  Court  of  Chancery,  passed  in  the  following  year,  it  was  to  be 
proceeded  iu^  heard  and  determined,  in  like  manner  as  if  it  had  been 
originally  instituted  in  that  tribunal. 

M^^  •  By  the  well  established  practice  of  that  Court,  it  is  under- 
■*  ■  "  stood,  that  no  cause  is  ready  for  hearing,  until  the  commis- 
sion under  which  testimony  has  been  taken,  has  been  returned  to 
the  Chancery  office,  and  there  remained  for  the  period  of  one  entire 
term.  According  to  the  rules  of  Baltimore  County  Court,  tbe  com- 
mission and  testimony  must  remain  in  Court  for  the  period  of  twenty 
days,  before  the  case  is  ready  for  hearing.  The  commission  in  this 
case^  it  appears,  was  issued  on  the  14th  day  of  September,  1841; 
was  returned  on  the  seventeenth  day  of  the  same  month.  Thecaase 
was  removed  to  the  Court  of  Chancery  on  the  22d  September,  1841, 
and  the  decree  passed  in  that  Court  on  the  twenty-fourth  of  the 
same  month.  The  Act  of  1820,  chap.  161,  under  which  the  commis- 
sion in  this  case  issued,  provides,  that  the  commission  which  shall 
be  issued  for  the  taking  of  testimony  to  support  the  allegation  of  the 
bill,  <^  shall  be  issued,  proceeded  in,  and  returned  in  the  same  manner, 
and  the  testimony  taken  and  returned  under  it,  shall  have  the  same 
effect  as  if  issued  and  returned  in  the  usual  way,  on  answer,  general 
replication  and  issue,  and  the  Court  shall  proceed  to  a  final  decree, 
in  the  same  manner  as  if  the  defendant  or  defendants  had  appeared 
and  put  in  their  answer."  Under  this  view  of  the  case,  it  appears 
that  the  decree  of  the  Court  below  was  passed  prematurely,  and 
before  the  cause  stood  regularly  for  hearing  before  that  jurisdiction, 
according  to  the  provisions  of  the  Act  of  Assembly,  and  its  estab- 
lished practice  in  such  cases.  The  decree  of  the  Chancellor  was 
therefore  erroneous,  and  ought  to  be  reversed* 

It  was  also  contended  by  the  appellant,  that  the  appellee  had  fail 
aud  adequate  remedy  at  law,  aud  therefore,  should  not  have  resorted 
to  a  Court  of  equity  for  relief.  Whether,  under  the  circumstances 
of  his  case,  a  Court  of  Chancery  was  the  proper  forum  to  administer 
justice  for  the  wrong  of  which  he  complained,  is  a  question  of  no 
inconsiderable  magnitude,  in  point  of  principle,  and  is  not  entirely 
free  from  difficulty.  The  general  rule  no  doubt  is,  that  a  Conrt  of 
equity  is  not  to  be  resorted  to  for  redress,  where  full  and  complete 
remedy  may  be  obtained  at  law;  and  that  of  most  of  the  jndicial 
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ooDtroTersies  ♦  between  man  and  man,  a  Court  of  law  is  the  M^g^ 
proper  tribanal  to  take  cognizance.  At  the  same  time,  it  *®" 
mast  be  admitted,  that  there  are  many  questions  arising  in  the 
administration  of  civil  justice,  the  decision  oi*  which  belongs  exclu- 
sively to  a  Court  of  equity,  as  the  appropriate  jurisdiction.  It  is 
likewfte  true,  that  there  are  some  subjects  over  which  a  Court  of 
law  and  equity  exercise  a  concurrent  power,  such  as  fraud  and  mat- 
ters of  account.  Conformably  to  this  view  of  the  line  which  sepa- 
rates the  two  jurisdictions,  and  which  ought  always  to  be  maintained 
inviolate;  the  Congress  of  the  United  States,  in  organizing  the  judi- 
ciary department  of  the  Federal  Government  by  the  Act  of  1789. 
provided, 'Hhat  suits  in  equity  shall  not  be  sustained  in  either  of 
the  Courts  of  the  United  States,  in  any  case  where  plain,  adequate 
and  complete  remedy  may  be  had  at  law."  This  is  the  rule  adopted 
bj  the  Federal  Courts  in  the  administration  of  equity  jurisprudence, 
and  it  would  seem  to  be  the  true  doctrine  which  ought  to  prevail 
wherever  the  principles  of  law  and  equity  are  administered  by  sepa- 
rate, distinct  and  independent  jurisdiction  as  diflerent  parts  of  the 
same  system.  In  2  Henning  &  Mumford  Rep.  146,  that  distinguished 
jnrist.  Judge  Boane,  speaking  upon  the  subject  of  the  relative  pow- 
ers of  Courts  of  law  and  equity,  holds  the  following  impressive  and 
emphatic  language — ''  considering  the  natural  and  progressive  ten- 
dency of  the  jurisdiction  of  the  Chancery  to  encroach  upon  that  of 
the  common  law  Courts,  and  thus  not  only  to  lose  the  advantage  of 
jnry  trial,  and  viva  voce  examinations,  but  also  to  give  a  man  the 
benefit  of  his  own  testimony,  that  jurisdiction,  however  salutary  and 
valuable,  should  hot  be  extended  to  the  overthrow  of  the  jurisdic- 
tion of  the  Courts  of  common  law,  nor  ought  the  land-marks  estab- 
lisbed  by  this  Court  in  relation  to  this  subject,  lightly  to  be  departed 
from."  So  in  the  4th  volume  of  the  same  Reports,  page  470^  the 
Chancellor  for  the  Superior  Court  of  Chancery  for  the  Kichmond  dis- 
trict, speaking  upon  the  subject  of  his  own  jurisdiction,  expresses 
himself  in  the  following  terms :  '^  If  the  law  aSbrds  an  adequate 
romedy  in  this  case,  the  application  to  this  Court  is  improper;  but 
if  the  law  does  not,  this  is  then  the  ♦  proper  Court."  Again,  ^  ^^ 
in  471,  he  says — "  the  true  course  for  a  Chancellor  is  never  to  ^®* 
interpose,  if  the  matter  can  be  adjusted  at  law,  and  the  best  interests 
of  the  people  requires  that  this  rule  should  be  adhered  to."  These 
Me  some  of  the  views  which  seem  to  prevail  in  the'  Courts  of  a  sis- 
ter State,  npon  this  important  and  interesting  subject;  and  they  are 
not  novel  in  their  character,  but  in  perfect  consonance,  it  is  believed, 

vith  those  which  have  always  been  entertained  by  our  own  tribu- 
nals. 

In  the  case  of  lYatt  vs.  Vanwyck^s  IJx^rs,  6  G.  dt  J.  495,  the  learned 
Jadge  who  delivered  the  opinion  of  the  Court  in  the  course  of  his 
^®8fioning,  lays  down  the  following  principle  :  "If  the  vendor  can,  by 
*ny  proceeding  at  law,  recover  the  amount  due  him,  Chancery  never 
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interferes  to  enable  him  to  assert  his  equitable  lien.    His  remedy  at 
law  most  be  first  exhausted,  or  it  mnst  be  shown  that  none  exist 
there."    For  the  sapport  of  which  doctrine  he  refers  to  1  John.  C. 
Bep.  308.    That  was  a  bill  to  enforce  the  vendor's  lien,  who  had  con- 
veyed the  legal  title,  after  an  ineffectual  attempt  to  recover  the  par- 
chase  money  at  law,  against  the  personal  representative  %f  the 
vendee,  who  pleaded  plene  tudministravit  to  the  suit,  and  the  plaiDtiff 
being  unable  to  prove  assets  in  her  hands,  took  judgment  for  asseto 
in  futuroy  for  the  amount  of  his  claim,  and  the  costs  of  suit.    Id  that 
case  Chancellor  Kent  says — '^The  failure  of  the  personal  estate  is 
sufficiently  shown  in  the  first  instance,  and  there  is  nothing  to  gain- 
say it;  and  I  shall  accordingly  decree  a  sale  of  one-third  of  the  hoose 
and  lot  towards  satisfaction  of  the  note ; "  the  one-third  of  the  hoase 
and  lot  being  the  thing  sold,  for  which  the  note  was  given.    If  the 
complainant  was  entitled  to  go  into  equity  in  the  first  instance,  to 
enforce  his  equitable  lien,  the  failure  of  the  personal  estate  was  in 
that  case  a  matter  of  no  importance  in  the  assertion  of  that  right 
In  the  case  of  a  mortgage,  where  the  creditor  is  under  no  obligation 
to  look  to  the  personal  estate  of  his  deceased  debtor,  the  personal 
representative  need  not  be  made  a  party.    See  2  H.  dt  G.  97.    In  6 
yiA9    ©.  dk  J.  107,  this  Court  seem  to  have  entertained  the  •same 
^oZ  Yie^g  Q^  iQ  i\^Q  liability  of  the  personal  estate  in  the  first  in- 
stance, and  that  was  a  case  where  the  legal  title  had  been  retained 
by  the  vendor,  who  had  only  given  a  bond  of  conveyance.    The 
Court  there  say — '*In  the  event  of  the  personal  property  proving  in- 
sufficient to  pay  the  complainant's  claim,  the  land  would  have  to  be 
sold  for  the  purpose  of  paying  the  purchase  money."    Again,  tbey 
say  in  the  same  case — ^'  For  such  excess  the  complainants  wonld 
have  clearly  a  lien  for  the  purchase  money,  and  could  recover  it  by  a 
sale  of  the  land,  unless  the  administrator  has  assets  wherewith  to 
discharge  and  pay  the  purchase  money."    The  irresistible  inference 
of  course  to  be  deduced  from  those  principles  was,  that  if  the  per- 
sonal fund  was  sufficient  to  discharge  the  equitable  lien,  the  real 
estate  could  not  be  sold  for  that  puri)08e.    These  views  of  this  Gonrt 
are  sustained  by  the  very  respectable  authority  of  Sugdenon  Vend^rSj 
394,  395,  where  he  says — "  On  sale  of  the  estate,  the  purchase  money 
becomes  a  debt,  payable  out  of  the  purchaser's  personal  estate,  and 
the  equitable  lien  ought,  it  is  conceived,  to  be  extended  to  only  so 
much  of  the  purchased  estate  as  the  personal  estate  is  insufficient  to 
answer.    The  vendor  has  not  an  original  charge  on  the  estate,  bnt 
only  an  equity  to  resort  to  it,  in  case  the  personal  estate  prove  defi- 
cient."   If  this  doctrine  be  correct,  and  it  is  cited  with  approbation 
by  Cross  on  Law  of  Lien^  77,  98,  it  proves  to  demonstration,  that  the 
personal  estate  of  the  purchaser  is  the  primary  fund  for  the  payment 
of  the  vendor's  claim,  and  that  the  real  estate  is  only  to  be  auxiliarv 
to  it  as  a  secondary  fund,  when  the  personal  estate  shall  prore  in* 
adequate.    A  bill  in  equity  can  therefore  be  filed  to  enforce  the 
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Tendor's  lien  only,  when  the  complainant  has  exhansted  his  remedy 
at  law,  or  where  he  avers  in  his  bill  such  facts  as  will  show,  that  he 
cannot  have  a  fall,  complete  and  adequate  remedy  at  law.  In  re- 
qniriDg  the  vendor  to  exhaust  his  legal  remedies,  or  show  that  he 
has  none,  before  proceeding  in  a  Court  of  equity  to  enforce  his 
eqoitable  lien  for  the  unpaid  balance  of  purchase  money,  we  are  not 
to  be  understood  as  requiring  him,  where  such  a  remedy  is  open  to 
him,  to  proceed  by  ejectment  to  repossess  ♦himself  of  the  -^^ 
land  sold.  A  recovery  in  such  an  action  is  no  adequate  ^^^ 
remedy  for  the  recovery  of  the  money  due.  Nor  do  we  require  the 
vendor  by  way  of  attachment  or  fieri  facias,  to  seize  and  sell  the 
land  purchased,  in  the  hands  of  the  vendee.  A  Court  of  equity 
never  requires  a  complainant  to  do  a  nugatory  act,  nor  an  act  which 
may  probably  work  injustice,  or  impair  his  equitable  rights.  Such  a 
seizure  and  sale  could  only  transfer  the  interest  of  the  vendee,  at  the 
date  of  the  judgment,  or  of  the  issuing  or  levying  of  the  attachment, 
and  would  be  subject  to  all  judgments,  .liens,  and  outstanding 
equities,  existing  against  the  vendee  anterior  to  that  time.  All  such 
secret  or  unknown  equities  would  remain  unimpaired  by  such  a  judicial 
sale.  The  benefit  resulting  to  the  vendor  by  the  sale,  might  not, 
therefore,  be  commensurate  with  his  equitable  lien,  and  he  would  after- 
wards come  with  an  ill  grace  into  a  Court  of  equity,  (if  indeed  he 
conld  come  at  all,)  seeking  to  sell  the  original  entire  interest  of  the 
vendee  in  the  property,  and  thereby  annihilate  the  title  of  a  pur- 
chaser acquired  under  a  judicial  sale,  made  at  his,  the  vendor's  in- 
stance, and  for  his  benefit. 

There  are  two  cases  which  have  been  decided  in  this  Court,  to  be 
fonnd  in  10  and  11  0,  &  J.  the  first  at  page  387,  the  last  at  page 
103.  These  were  cases  marked  by  peculiar  circumstances.  The 
vendors  in  both  cases  were  out  of  the  State,  and  beyond  the  jurisdic- 
tion of  our  Courts  of  law,  after  the  purchases  were  made,  and  in  the 
first  case,  the  vendee,  previous  to  his  departure,  had  convened  all  his 
estate,  of  every  description,  in  contemplation  of  marriage,  to  the 
separate  use  of  his  intended  wife,  to  whom  he  was  afterwards 
actually  married.  In  this  case  the  decree  of  the  Chancellor  dis- 
missing the  complainant's  bill  was  reversed  by  the  Court  of  Appeals : 
the  bill  of  complaint  taken  pro  confesso^  and  the  land  decreed  to  be 
sold  for  the  payment  of  the  purchase  money.  In  the  second  and  last 
case,  the  bill  charged  that  the  complainant  had  no  means  of  obtain- 
ipgthe  money  due  for  the  land  sold,  except  by  enforcing  his  equitable 
^^en;  an  order  of  publication  was  passed  and  published,  and  the 
Chancellor  dismissed  the  bill,  on  the  ground,  that  he  had  no  jurisdic- 
tion, because  the  •complainant  had  a  remedy  in  a  Court  of  -^^ 
liw.  The  Court  of  Appeals  reversed  the  decree  of  the  Chan-  ^^^ 
<*ry  Court,  and  remanded  the  cause  for  further  proceedings.  In 
neither  of  these  cases  was  there  that  plain,  adequate  and  complete 
remedy  at  law,  which  would  oust  the  jurisdiction  of  a  Court  of  equity^ 
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and  therefore,  the  eqaitable  lieu  was  properly  enforced,  to  compel 
payment  of  the  purchase  money.  In  the  present  case,  it  does  not 
appear  that  any  obstacle  existed  to  preclude  or  render  unavailio^  a 
legal  remedy  for  the  recovery  of  the  purchase  money;  and  therefore, 
the  Court  of  Chancery  had  no  jurisdiction  to  administer  relief. 

Decree  reversed* 


Michael  Doyle  vh.  The  Commissioners  of  Baltimore 

County. — ^December,  1842. 

By  the  Act  of  1838,  chap.  392,  sec.  3,  every  deposit  of  money  as  a  wager  or 
bet  upon  elections,  is  forfeited,  and  to  be  paid  over  to  the  Levy  Court  or 
County  Commissioners  of  the  county.  The  forfeiture  attaches  to  the 
deposit  the  moment  it  is  made,  and  the  Courts  or  Commmissioners  may 
recover  the  same  in  their  own  names,  (a) 

This  being  the  public  law  <d  the  land,  a  knowledge  of  it  is  imputed  to  ever? 
person  in  whose  hands  such  a  deposit  is  made. 

No  notice  or  warning  is  necessary  to  prevent  the  payment  of  the  deposit  to 
the  parties  to  the  bet.  If  such  payment  be  made,  it  is  at  the  risk  of  the 
person  making  it. 

Where  the  plaintiff,  in  an  action  to  recover  a  forfeiture,  erroneously  deemed 
it  essential  to  give  notice  to  the  defendant  not  to  part  with  the  thing 
forfeited,  evidence  for  that  purpse  improperly  admitted  by  the  CouDtj 
Court,  is  not  such  an  error  as  will  induce  this  Court  to  reverse  the  judg- 
ment upon  appeal.    It  did  the  appellant  no  injury.  (&) 

The  deposit  of  a  note  of  the  Bank  of  Virginia,  as  a  wager  or  bet,  is  a  de- 
posit of  money  within  the  Act  of  1888,  chap.  392.  (c) 

Where  the  Court  cannot  grant  the  entire  prayer  as  made,  though  a  portion 
of  it  in  a  separate,  distinct  form,  might  have  been  given,  it  is  not  error 
to  reject  the  whole,  (d) 

In  an  action  to  recover  the  forfeiture  of  the  deposit  under  the  Act  of  1838, 
the  jury  may  award  damages  equal  to  the  value  of  the  money  forfeited. 

It  is  not  essential  to  a  recovery  under  the  Act  of  1888,  that  both  parties  to 
the  bet  should  deposit  money.  If  either  make  such  a  deposit  it  is  for- 
feited, though  the  deposit  of  the  other  may  not  be  forfeitaible. 

Mf^m  *  In  an  action  of  debt  to  recover  a  statutory  penalty,  the  defendant 
4oD  moved  in  arrest  of  judgment,  because  the  declaration  did  not 

conclude  '^against  the  statute  in  the  case  made  and  provided;^'  nor  con- 
tain any  ^'averment  that  the  offence  was  committed  contrary  to  the 
statute  on  which  the  suit  was  brought,''  nor  any  ^^averment  that  the 
offence  was  committed  contrary  to  any  statute,"  but  Heid^  that  the 
words  '^whereby  and  by  force  of  the  statute  in  such  case  made  and  pro- 


la)  See  Rev.  Code,  Art.  5,  s.  35,  et  seq.;  Wroth  vs.  Johnson^  4  H.  &  MoH. 
182. 

(b)  Approved  in  Emery  vs.  Owings^  3  Md.  187. 

(c)  See  Towaon  vs.  Havre  de  Grace  Banh^  6  U.  &  J.  45. 

(d)  Approved  in  Berney  vs.  Tel,  Co,  18  Md.  857;  KettleweU  vs.  Peters.^ 
Hd.  816. 
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vided,  the  said  sum  became  forfeited''  found  in  the  narr.  were  a  snffi- 
cient  compliance  with  the  rules  of  pleading. 

Appeal,  from  Baltimore  County  Court.  This  was  an  action  of 
debt  to  recover  the  sum  of  (200,  brought  by  the  appellees  on  the  9th 
April,  1841,  who  declared^  that  whereas,  on  the  1st  day  of  October, 
in  the  year  eighteen  and  forty,  at  the  county  aforesaid,  a  certain 
William  Doebaker,  and  a  certain  John  Crandall,  did  bet  and  wager 
each  the  sum  of  one  hundred  dollars,  upon  the  result  of  the  election  of 
Electors  of  President  and  Vice-President  of  the  United  States,  in  the 
State  of  Pennsylvania,  to  take  place  on  the  thirtieth  day  of  October, 
in  the  year  aforesaid.  And  whereas,  the  said  parties  did  then  and 
there  deposit,  each  the  sum  of  one  hundred  dollars,  being  the  sum 
of  money  so  bet  and  wagered  as  aforesaid,  in  the  hands  of  the  said 
Michael  Doyle,  as  a  deposit  of  the  sum  so  bet,  and  between  them. 
And  whereas,  the  said  William  Doebaker,  did  then  and  there,  assign 
and  transfer  all  his  right,  title  and  iutefrest  in  and  to  the  said  bet 
and  wager,  and  in  and  to  the  money  deposited  as  aforesaid,  in  the 
hands  of  the  said  Michael  Doyle,  unto  a  certain  William  Snyder,  of 
the  county  aforesaid ;  whereby  and  by  force  of  the  statute  in  such 
case  Dsade  and  provided,  the  said  sum  of  two  hundred  dollars,  then 
and  there  so  deposited,  in  the  hands  of  the  said  Michael  Doyle, 
became  forfeited  and  payable  to  the  Commissioners  of  Baltimore 
Coonty,  for  the  use  of  primary  schools  in  the  said  county ;  of  all 
which  premises  the  said  Michael  Doyle  then  and  there  had  notice. 
Whereby  an  action  hath  accrued  to  the  said  commissioners  to  demand 
and  have  for  the  use  of  the  said  primary  schools  of  said  county,  of 
and  from  the  said  Michael  Doyle,  the  said  sum  of  two  hundred  dol- 
lars. Nevertheless,  the  said  Michael  Doyle,  although,  &c.;  but  to 
pay  the  same,  •  or  any  part  thereof,  the  said  Michael  Doyle  m^g^ 
hath  hitherto  refused,  and  still  doth  refuse,  to  the  damage  of  ^^^ 
the  said  commissioners  of  Baltimore  County,  three  hundred  dollars, 
and  therefore  they  bring  suit,  &c.  The  defendant  pleaded  nil  dehety 
and  the  jury  found  a  verdict  for  the  plaintiff  of  «200,  &c. 

The  defendant  moved  in  arrest  of  judgment  for  the  following 
reasons : — 

Ist.  Because  the  declaration  in  this  cause  does  not  conclude 
against  the  statute  in  the  case  made  and  provided. 

2nd.  Because  the  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  the  statute  on  which  the  suit 
was  brought. 

3rd,  Becanse  the  declaration  contains  no  averment  that  the  offence 
vas  committed  contrary  to  any  statute. 

4th.  Because  of  other  matters  apparent  on  the  record. 

The  County  Court  rendered  judgment  for  the  plaintiffs. 

l»t  Exception. — At  the  trial  of  tliis  cause,  the  plaintiff's  gave  in 
eviaence  by  a  competent  witness,  that  a  certain  William  Doebaker, 
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In  October,  1840,  by  the  hands  of  Henry  Snyder,  deposited  in  the 
hands  of  the  defendant,  a  one  hnndred  dollar  bank  note  as  a  bet,  on 
the  is8ue  of  the  Presidential  election,  then  soon  to  take  plaee  in  the 
State  of  Pennsylvania;  that  defendant  stated  at  the  same  time  a 
like  sum  was  deposited  as  a  bet  against  it,  bat  that  witness  did  not 
know  by  whom  it  was  made,  bnt  afterwards  understood  it  was  John 
Orandall ;  that  before  the  election  Doebaker  assigned  his  interest  in 
said  bet  to  said  Snyder;  that  shortly  after  the  election  took  plaee, 
and  before  the  returns  came  in,  Snyder  called  on  the  defendant  and 
warned  him  not  to  pay  over  the  deposit  without  both  parties  were 
piesent,  which  defendant  promised  accordingly.  And  for  the  par- 
pose  of  shewing  a  further  warning  to  the  defendant  against  paying 
over  the  said  deposit  to  the  supposed  successful  party,  the  plain- 
tiffs  offered  in  evidence  a  warrant  issued  by  a  justice  of  the  peace  at 
the  suit  of  W.  Snyder,  for  the  recovery  of  the  JlOO  deposited  by  Doc- 
baker,  and  assigned  as  aforesaid,  dated  17th  November,  1840. 
^  ^  •  To  the  reading  of  which  warrant  in  evidence  for  the  pur- 
*^^  '  pose  aforesaid,  the  defendant  excepted,  and  his  exception  was 
overruled  by  the  Court,  [Magbudeb,  A.  J.] 

2nd  Exception. — In  addition  to  the  evidence  in  the  first  bill  of 
exceptions,  which  it  is  agreed  shall  be  incorporated  into  and  made  a 
part  of  this  exception,  the  plaintiffs  further  gave  in  evidence,  that 
the  said  Crandall  was  present  at  the  trial  before  the  magistrate  on 
the  aforesaid  warrant,  and  acted  as  if  interested  therein,  and  that 
on  the  hearing  of  the  appeal  in  this  Court  from  the  decision  of  the 
magistrate,  the  said  Crandall  was  present  and  acted  as  if  interested 
therein,  and  gave  directions  to  the  counsel  of  defendant,  and  con- 
ferred with  him  on  the  trial.  And  the  plaintiffs,  in  order  to  show 
that  the  defendant  was  warned  not  to  pay  over  the  deposit  to  Cran- 
dall, or  to  the  successful  party,  and  that  he  was  advertised  that  the 
same  was  forfeited  to  the  plaintiffs,  the  i)laintiffs  gave  in  evidence 
by  the  counsel  who  acted  for  Snyder  in  the  aforesaid  trial,  that 
Baltimore  County  Court  decided  on  said  appeal,  and  distinctly 
announced  the  fact,  that  neither  of  the  betting  parties  was  entitled 
to  the  sums  deposited,  bnt  that  the  same  was  forfeited  to  the  plain- 
tiff; and  also  gave  in  evidence,  that  the  counsel  for  the  defendant 
was  present  and  heard  the  decision  of  the  Court;  to  the  offering  of 
which  said  evidence,  the  counsel  for  the  defendant  excepted,  and 
his  exception  was  overruled  by  the  Court. 

3rd  Exception. — In  addition  to  the  testimony  offered  in  the  pre- 
ceding bills  of  exceptions,  which  it  is  agreed  shall  be  incorporated 
in  this,  the  plaintiff' 's  third  bill  of  exceptions,  the  plaintiff  farther 
gave  in  evidence  by  a  deputy  sheriff,  that  when  the  subpoena  on  the 
aforesaid  appeal  was  served  on  the  defendant,  which  summons  bears 
date  the  4th  of  January,  1841,  the  defendant  admitted  that  he  then 
held  the  deposit  of  the  bet  aforesaid,  and  stated  that  it  was  Cran- 
dall's  affair,  and  wished  that  he  could  get  rid  of  the  affair.    The 
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piaiDtiffs  farther  gave  in  evidence  by  the  same  deputy  sheriff,  that 
when  the  defendant  was  served  with  the  original  writ  in  this  case, 
his  impression  is,  the  defendant  made  the  same  admission  as  when 
*he  was  served  with  the  aforesaid  sabpoena.  And  the  plain-  ^^a 
tiff  farther  gave  in  evidence,  that  on  the  trial  before  the  *®® 
magistrate  on  the  aforesaid  warrant,  the  said  Grandall  was  present, 
acting  as  the  agent  of  said  Doyle,  (bat  the  plaintiffs  gave  no  farther 
evidence  of  his  agency,)  and  that  the  said  Grandall  did  not  object 
that  the  money  had  been  paid  over  by  Doyle  to  him,  or  that  the 
said  Grandall  did  not  deposit  1100  for  his  bet ;  and  farther,  that  on 
the  trial  in  Gonnty  Gourt,  on  the  apiieal  aforesaid,  the  attorney  of 
Doyle  did  not  object  that  the  money  had  been  paid  over,  or  that 
Doyle  did  not  receive  Grandall's  bet  of  (100 ;  to  the  admissibility  of 
any  and  all  which  testimony,  the  defendant  objected,  and  his  objec- 
tion was  overrnled. 

4th.  Exception. — The  defendant,  to  sustain  the  issue  on  his  part, 
offered  testimony  that  the  stake  deposited  by  Doebaker,  was  a  (100 
Dote  of  a  Virginia  bank,  which  the  defendant  receiving,  wrapped  up 
in  a  piece  of  paper  and  laid  it  aside  by  itself;  that  at  that  time,  the 
Virginia  banks  had  suspended  specie  payments,  and  that  their  notes 
were  one  and  a  quarter  or  one  and  a  half  per  cent,  below  the  value  of 
Baltimore  bank  notes,  and  that  the  Baltimoi-e  bank  notes  were  two  and 
a  half  per  cent,  below  specie ;  that  said  Virginia  notes  would  not  at 
that  time  be  received  in  the  banks  of  Baltimore  on  deposit,  or  in  the 
payment  of  notes  due  in  said  banks.  The  defendant  further  offered  in 
evidence  by  James  Smith,  Jr.,  that  he  is  now,  and  was  at  the  time 
of  the  making  of  the  bet  aforesaid,  the  clerk  of  the  defendant ;  has 
access  to  all  his  books,  and  knows  that  said  Grandall  did  not  deposit 
any  money  with  Doyle,  but  put  up  the  bet  of  Grandall  of  (100,  by 
charging  the  account  of  said  Grandall  with  that  amount  of  notes 
then  on  deposit  with  said  Doyle,  belonging  to  Grandall,  which  said 
notes  were  notes  of  individuals,  made  since  the  suspension  of  specie 
payments  in  the  year  1834,  all  of  which  were  under  the  denomina- 
tion of  $5,  commonly  called  shinplasters,  and  were  then  in  circula- 
tion in  the  community  as  currency.  The  defendant  further  offered 
in  evidence  by  the  said  Smith,  that  shortly  after  the  Presidential 
election  in  1840,  in  the  State  of  Pennsylvania,  there  were  for  many 
days  contradictory  rumors  as  to  the  issue  •of  that  election;  ^^^ 
that  in  a  week  after  it  was  finally  ascertained  how  the  elec-  *®^ 
tion  had  gone  in  that  State;  he  was  told  by  the  defendant  that  the 
bet  had  been  paid  over  to  Grandall,  and  that  on  one  occasion,  shortly 
after  the  said  Pennsylvania  election,  he  recollects  he  heard  the 
defendant  remark  to  a  gentleman  in  the  presence  and  hearing  of 
Crandall,  that  he  had  paid  over  to  Grandall  the  aforesaid  bet,  and 
that  Grandall  did  not  deny  it.  And  the  plaintiffs  further  proved  on 
the  cross-examination  of  the  defendant's  witnesses,  that  Virginia 
bank  notes  and  the  shinplasters  referred  to  above,  passed  current 
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from  baud  to  hand  in  the  City  of  Baltimore,  and  in  parchases  op 
and  down  the  streets ;  that  Crandall  had  constant  dealings  with  the 
defendant  before  October,  1840,  and  continually  from  that  time  down 
to  within  two  months  of  the  present  time;  that  Crandall  deposited 
shinplasters  with  the  defendant,  and  drew  out  from  time  to  time 
from  defendant,  Baltimore  bank  notes,  Virginia  bank  fiotes,  and  the 
various  kinds  of  currency  afloat  in  the  community. 

Whereupon,  upon  the  whole  testimony  in  the  preceding  bills  oT 
exceptions,  which  it  is  agreed  shall  lie  incorporated  into  this  bill  of 
exceptions,  and  made  a  part  thereof,  the  defendant  prayed  the  opin- 
ion and  direction  of  the  Court  to  the  jury — 

Ist.  That  if  the  jury  believe  from  the  evidence,  notes  were  de- 
posited, and  not  money,  then  the  plaintiffs  cannot  recover. 

2nd.  If  the  jury  believe  that  a  bank  note  or  bank  notes  were  pat 
up  on  one  side,  and  notes  of  private  individuals  under  the  denoDDina- 
tion  of  five  dollars,  made  since  the  suspension  of  specie  payments  in 
the  year  1834,  and  then  in  circulation  in  this  community  as  currency, 
were  put  up  on  the  other  sid^,  the  plaintiff  cannot  recover. 

3rd.  If  the  jury  believe  that  the  notes  staked  were  of  less  value 
than  (200  in  gold  or  silver,  or  either,  the  plaintiffs  cannot  recover. 

4th.  If  the  jury  believe  that  the  bet  was  paid  over  to  Crandall 
before  this  suit  was  brought,  the  plaintiffs  cannot  recover  in  thi« 
action. 

-  ^  •  6th.  If  the  jury  believe  that  the  deposit  made  with  Doyle 
4:1IU  5y  Doebaker,  was  a  bank  note  of  a  Virginia  bank  of  the  de- 
nomination of  (100,  and  at  the  time  said  note  was  deposited,  the 
bank  which  issued  it  had  ceased  to  redeem  its  issues  in  gold  and 
silver,  and  that  safd  note  by  reason  of  the  failure  of  said  bank  so  to 
redeem  its  issues  depreciated  in  value,  and  would  not  be  taken  in 
payment  of  debts  in  the  City  of  Baltimore,  then  the  plaintiffs  are  not 
entitled  to  recover. 

6th.  And  if  the  jury  shall  believe  the  facts  stated  in  the  last 
prayer,  and  that  Crandall,  at  the  time  he  gave  orders  to  Doyle  to 
put  up  $100  for  him,  had  no  other  funds  to  his  credit  with  Doyle  bat 
the  issues  of  individuals,  such  as  are  described  in  the  sc^cond  prayer 
of  the  defendant  in  this  bill  of  exceptions,  and  that  the  deposit  of 
said  Crandall  was  made  by  the  said  Doyle's  charging  the  aceoant  of 
said  Crandall  with  issues  as  aforesaid,  amounting  to  one  hondred 
dollars  of  said  issues,  then  the  plaintiffs  are  not  entitled  to  recover. 

And  the  plaintiff  thereupon  moved  the  following  ten  prayers: 

Ist.  That  if  the  jury  believe  from  the  evidence,  that  there  was  a 
deposit  made  with  the  defendant  of  $200  in  the  manner  set  out  in 
the  declaration,  the  same  was  forfeited  to  the  plaintiffs  for  the  pur- 
poses provided  in  the  3rd  sec.  of  the  Act  of  1838,  chap.'392. 

2nd.  That  no  payment  over  by  the  defendant  to  Crandall,  at  any 
time,  (even  if  the  jury  should  believe  from  the  evidence  there  had 
been  such  payment,)  furnishes  any  defence  in  this  action. 
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3rd.  That  no  payment  over  by  the  defendant  to  Grandall,  after  the 
warning  not  to  do  so  by  Snyder,  and  his  promise  not  to  do  so,  (if  the 
jnrj  believe  such  warning  and  promise,)  farnish  any  defence  in  this 
action. 

4th.  That  no  payment  over  by  the  defendant  to  Grandall,  after  ser- 
rice  on  defendant  of  the  warrant  given  in  evidence,  dated  the  17th 
November,  1840,  furnishes  any  defence  in  this  action. 

5tb.  That  no  payment  over  by  the  defendant  to  Grandall,  after  the 
decision  of  Baltimore  Gonnty  Court,  at  January  Term  •last,  m^^ 
in  the  case  of  Snyder  vs.  the  defendant^  furnishes  any  defence  *^* 
to  this  action. 

6tb.  That  no  payment  over  of  the  deposit  by  defendant  to  Gran- 
dall, alter  being  served  with  the  writ  in  this  case,  furnishes  any  de- 
fence to  this  action. 

7th.  That  bank  notes  (if  the  jury  believe  such  was  the  character 
of  the  deposit  in  question,)  constitute  apart  of  the  common  currency 
of  the  country,  and  ordinarily  pass  as  money,  that  they  are  to  be 
regarded  in  the  ordinary  concerns  of  this  community  as  money,  and 
are  to  be  considered  and  treated  as  money. 

8th.  That  if  the  jury  believe  from  the  evidence,  that  the  de- 
fendant received  $100  from  Snyder  as  a  deposit  of  a  bet,  to  be  met 
with  a  like  amount  from  Grandall,  or  some  other  party,  and  that  he 
hfld  out  the  impression  to  Snyder  that  a  sum  of  (100  had  been 
placed  against  Snyder's  $100,  that  then  the  defendant  is  estopped 
from  setting  up  in  defence  of  this  action,  that  there  had  been  no  cor- 
respondent sum  of  (100  deposited  with  him. 

9th.  That  the  defendant  having  offered  proof  that  he  had  paid 
OTer  the  9100  deposited  with  him  by  Snyder,  as  stated  in  the  declara- 
tion to  Grandall,  as  the  winning  party,  he  is  estopped  from  setting  up 
in  defence  of  this  action,  that  Grandall  had  made  no  correspondent 
deposit  of  a  like  sum  of  $100. 

10th.  That  if  the  jury  believe  from  the  evidence  that  Grandall  was 
in  the  habit  of  depositing  money  with  the  defendant  before  the  de- 
posit of  the  bet  as  set  forth  in  the  declaration,  and  afterwards,  from 
time  to  time,  down  to  some  months  since  the  institution  of  this  suit, 
and  that  the  defendant  had  thus  an  opportunity  of  reinstating  him- 
self in  possession  of  the  amount  of  the  deposit,  that  then  no  pay- 
ment at  any  time  over  to  Grandall,  of  the  special  money  so  left  on 
deposit,  (should  the  jury  even  believe  there  was  such  payment  over,) 
affords  an  objection  to  a  recovery  by  the  plaintiffs  of  the  amount  so 
deposited. 

The  Court,  [Magbudee,  A.  J.]  refused  to  grant  the  six  prayers,  or 
either  of  them  offered  by  the  defendant,  and  granted  the  seven  first 
prayers  offered  by  the  plaintiffs,  but  refused  to  •grant  the  ^^g^ 
8th,  9th  and  lOth*^  prayers  offered  by  the  plaintiffs.  To  the  ■*®* 
refusal  of  which  six  prayers  of  the  defendant,  and  the  granting  of 
the  first  seven  prayers  of  the  plaintiffs,  the  defendant  excepted. 
22  12  o.  &  J. 
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The  verdict  and  judgment  being  for  the  plaintifl,  the  defendant 
prosecuted  this  appeal. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen,  Aboheb, 
Dorset,  and  Spenge,  JJ. 
AddisaUy  for  the  appellant.     Williams^  for  the  appellee.  . 

DOBSEY,  J.  delivered  the  opinion  of  this  Court.  By  the  third 
section  of  the  Act  of  1838,  chap.  392,  every  deposit  of  money  as  a 
wager  or  bet  upon  elections,  is  forfeited,  and  to  be  paid  over  to  the 
Levy  Courts  or  County  Commissioners  of  the  county.  The  forfeiture 
attaches  to  the  deposit  the  moment  it  is  made. .  For  this,  see  Oelston 
vs.  Hoifty  3  Wheat  311,  and  the  authorities  there  referred  to.  This 
being  the  public  law  of  the  land,  a  knowledge  of  it  is  imputed  to 
every  person  in  whose  hands  such  a  deposit  is  made.  No  notice  or 
warning  therefore,  is  necessary  to  prevent  the  payment  of  the  de- 
posit to  the  parties  to  the  bet.  If  such  payment  bc^  made,  it  is  at 
the  risk  of  the  person  making  it,  who  must  abide  the  conseqaeuces 
of  his  unauthorized  act.  It  hence  follows,  that  the  County  Goort 
erred  in  permitting  the  warrant  to  be  read  to  the  jury,  as  stated  in 
the  appellant's  first  bill  of  exceptions,  it  being  irrelevant  to  the  issue 
which  the  jury  were  sworn  to  try.  But  for  this  error,  their  judgment 
ought  not  to  be  reversed.  The  appellant  could  sustain  no  iujary 
from  the  reception  of  the  testimony  objected  to.  Its  admission  con- 
ferred on  him  a  benefit,  rather  than  inflicted  an  injury,  as  the  jury 
might  thereby  reasonably  infer,  that  to  entitle  the  appellees  to  re- 
cover, they  must  prove  a  warning  or  notice  to  the  appellant.  Dot  to 
pay  over  the  deposit  to  the  winning  party  to  the  bet.  The  remarks 
made  on  the  first  bill  of  exceptions  are  equally  applicable  to  the 

QQ  s^^^"^  ^'^^  ^*  exceptions.  The  •  testimony  there  objected  to^ 
^^•*  and  admitted  by  the  Court,  being  offered  to  prove  a  warning 
to  the  appellant,  not  to  pay  over  the  money  to  Crandall,  and  a  notioe 
to  him,  that  the  appellees  were  entitled  thereto. 

The  testimony  permitted  to  go  to  the  jury  in  the  third  bill  of  ex- 
ceptions, so  far  as  it  tended  to  prove  the  receipt  of  the  deposit  by 
the  appellant,  was  properly  received  by  the  Court,  but  such  parts  of 
it  as  were  offered  to  disprove  the  payment  of  the  deposit  to  Cran- 
dall. were  impertinent  to  the  issue,  and  therefore  inadmissible,  fiat 
its  only  effect  being  to  establish  a  fact  wholly  immaterial  to  the  issue 
in  the  cause,  and  not  injurious  to  the  appellant,  its  reception  by  the 
Court  is  no  ground  for  the  reversal  of  the  judgment.  Tbe  testimony 
thus  improperly  received,  could  work  no  detriment  to  the  appellant, 
but  might  have  redounded  to  his  benefit,  hy  inducing  the  jury  to  be- 
lieve, that  if  the  deposit  were  without  warning,  or  notice  of  the 
claim  of  the  appellees,  their  verdict  must  be  for  the  appellaut. 

The  first  prayer  in  the  appellant's  fourth  bill  of  exceptions,  calls  on 
the  Court  to  instruct  the  jury,  that  if  they  "believe  from  the  evi- 
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dence  that  notes  were*  deposited  and  not  money,  then  the  plaintiff 
cttDDOt  recorer."  If  by  notes  is  to  be  understood  the  promissory 
notes  of  the  parties  to  the  wager,  or  of  other  persons,  the  Court 
were  folly  justified  in  refusing  the  prayers ;  because,  by  the  uncon- 
tradicted evidence  in  the  cause,  the  stake  deposited  by  Doebaker, 
was  a  hundred  dollar  bank  note  of  the  Bank  of  Virginia,  and  there- 
fore, the  evidence  before  the  jury  did  not  warrant  the  Court  in  grant- 
ing the  instruction  prayed.  But  if  by  notes  were  meant  bank  notes, 
as  the  argument  on  both  sides  assumes,  then  the  prayer  was  prop- 
erly refused.  This  Court,  in  the  case  of  Towson  vs.  The  Havre  de 
Grace  Banky  Q  H,  dk  J.  53,  having  said  that  the  objection,  <^  that 
bank  notes  are  not  money,  cannot  be  sustained ;  they  answer  all  the 
porpoaes  of  money  in  the  ordinary  concerns  of  the  community; 
by  common  consent  they  are  treated  as  money,  in  the  payment  of 
debts,  the  purchase  of  goods  and  lands,  and  in  the  every  day  trans- 
actions between  man  and  man,  and  at  this  hour  can  only  be  consid- 
ered as  such.  They  are  a  •  legal  tender,  unless  especially  m^m 
objected  to  at  the  time,  and  will  pass  by  will  under  the  general  ^^^ 
description  of  money" — as  *^  all  my  money  in  such  a  drawer."  And 
the  same  doctrine  is  to  be  found  in  The  Bank  of  the  United  States  vs. 
Tke  Bank  of  Georgia^  10   Wheat 

We  approve  of  the  refusal  to  grant  the  appellant's  second  prayer 
in  his  fourth  bill  of  exceptions,  because,  if  it  were  conceded  that 
Crandall's  stake  de[)Osited,  consisted  wholly  of  shinplasters,  as  they 
are  termed,  and  that  nothing  could  be  recovered  for  them,  it  requires 
the  Coart  to  instruct  the  jury,  that  no  recovery  could  be  had  on 
account  of  (100  Virginia  bank  note,  deposited  by  Doebaker. 

The  rejection  of  the  third  prayer  of  the  appellant  in  his  fourth  bill 
of  exceptions,  requiring  the  Court  to  instruct  the  jury,  that  if  they 
believed  <^  that  the  notes  staked  were  of  less  value  than  $200  in  gold 
or  silver,  or  either,  the  plaintiffs  cannot  recover,"  is  too  obviously 
correct  to  require  any  assignment  of  reasons  to  sustain  it. 

The  refusal  to  grant  the  apiiellant's  fourth  prayer  in  his  fourth  bill 
of  exceptions,  follows  as  a  corollary  from  the  interpretation  given  in 
the  commencement  of  this  opinion  to  the  3d  sec.  of  the  Act  of  1838, 
chap.  392. 

The  fifth  prayer  in  the  appellant's  fourth  bill  of  exceptions,  was, 
we  think,  rightly  refused  by  the  Court  below.  It  required  too  much 
at  the  hands  of  the  Court.  It  called  on  it  to  instruct  the  jury,  that 
the  appellees  could  recover  nothing  if  the  Virginia  bank  notes  were 
not  at  that  time  redeemable  in  gold  or  silver,  or  were  so  depreciated, 
that  they  would  not  be  received  in  Baltimore  in  payment  of  debts. 
The  failure  of  a  bank  to  redeem  its  notes  in  specie,  does  not  per  se 
change  the  character  or  destroy  the  currency  of  its  notes.  And 
there  was  no  evidence  from  which  the  Court  could  submit  it  to  the 
jnry  to  find,  that  Virginia  bank  notes  were  so  depreciated  in  value 
as  not  to  be  taken  in  payment  of  debts  in  the  City  of  Baltimore, 
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except  it  be  in  payment  of  debts  dae  to  the  banks.  Bnt,  on  the  con- 
'  trary,  the  proof  was,  that  they  "  passed  carrent  from  hand  to  hand 
.  ^  in  the  City  of  Baltimore,  and  in  purchases  up  and  *  down  the 
*^^  streets.'^  But  suppose  they  were  depreciated  to  the  extent 
assumed  in  the  prayer.  According  to  the  testimony  before  us,  their 
greatest  depreciation  was  not  more  than  four  per  cent,  below  the 
specie  standard,  and  tp  the  extent  of  such  their  value,  the  appellees 
were  assuredly  entitled  to  recover. 

We  approve  also  of  the  County  Court's  opinion  on  the  sixth  prayer 
of  the  appellant's  fourth  bill  of  exceptions.  Doebaker  having  depos- 
ited his  (100  in  bank  notes  on  the  wager,  it  matters  not  whether 
Crandall's  stake  against  it  was  a  horse,  or  any  thing  else,  the  bank 
notes,  that  is,  the  money  of  Doebaker  was,  under  the  Act  of  Assem- 
bly, forfeited  and  payable  to  the  county  commissioners,  although  the 
horse  or  other  property  deposited  by  Crandall  (not  being  money,) 
would  not  be. 

The  granting  of  the  seven  first  prayers  of  the  plaintiff  in  his  bill 
of  exceptions,  follows  as  a  necessary  consequence  of  the  principles 
which  have  been  adopted  in  the  preceding  portion  of  this  opinion. 

Were  the  County  Court  right  in  overruling  the  motion  in  arrest  of 
judgement,  is  the  only  remaining  branch  of  this  case  which  we  are 
required  to  examine! 

Three  reasons  were  assigned  in  the  Court  below  for  arresting  the 
judgment,  to  wit : 

1st.  ^'Because  the  declaration  in  this  cause  does  not  conclade 
against  the  statute  in  the  case  made  and  provided. 

2nd.  Because  the  -  declaration  contains  no  averment  that  the 
offence  was  committed  contrary  to  the  statute  on  which  the  snit 
was  brought. 

3(1.  Because  the  declaration  contains  no  averment  that  the  offence 
was  committed  contrary  to  any  statute." 

Tiie  authority  mainly  relied  on  by  the  appellant  in  support  of  the 
reasons  assigned  for  arresting  this  judgment,  is  the  case  of  Lee  vs. 
Clarke,  2  Uastj  340,  in  which  Lord  Ellen  borough,  in  delivering  his 
opinion,  says,  '^  but  it  is  contended,  that  the  conclusion  here^ 
whereby  and  b^'  force  of  the  statute^  an  action  hath  accrued,"  &c., 
and  will  supply  the  want  of  the  other  allegation,"  meaning  contra 
formam  statuti.  <'If  it  had  said  statutes,  in  the  plural  number,  per- 
ii^OA  ^*P®  ^^^^  might  have  done,  •but  it  certainly  is  not  sufficient 
4:VO  ^jijjj  reference  only  to  the  Stat.  2  Geo.  3,  chap.  19,  because  that 
alone  would  not  support  the  action."  The  plaintiff's  right  to  recover 
in  the  case  in  2  Host,  rested  not  on  a  single  but  several  statutes.  In 
the  case  before  us,  the  declaration  does  conclude,  ^'  whereby  and  by 
force  of  the  statute,"  &c.,  and  the  action  being  wholly  founded  on  a 
single  statute,  the  declaration,  even  upon  the  principles  recognized 
in  2  East,  stands  exempt  from  the  defect  so  strenuously  urged  against 
It.    It  is  also  clearly  sustained  by  the  more  recent  case  of  the  Attor- 
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fie^Qeneral  vs.  RaMenbury^  4  Eng.  Exoheq.  Rep.  134,  where,  in  a  pros- 
ecQtion  for  a  forfeitare  for  au  offence,  created  by  a  particalar  statute, 
it  was  tield  not  to  be  necessary  to  charge  the  acts  illegally  committed 
to  have  been  ^^  against  the  form  of  the  statute,"  &c.,  but  that  it  was 
sufficient  to  allege  the  forfeiture  to  have  been  ^^  according  to  the 
statute,"  &c.,  or  '^by  virtue  of  the  statute,"  &c.,  fully  equivalent  to 
which  is  the  allegation  in  the  present  declaration,  of  <^  whereby  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said  sum 
of  two  hundred  dollars,  then  and  there  so  deposited,  became  for- 
feited and  payable,"  &c.  The  mode  of  declaring  now  cx)mplained  of, 
is  in  strict  conformity  to  a  precedent,  in  1  Harr.  Ent  621,  taken  from 
7  Went  223. 

Bat  conceding  it  was  requisite  in  all  the  cases  referred  to,  to  charge 
the  offence  committed  as  contra  formam  statutij  such  an  allegation  is 
wholly  inappropriate  to  the  case  before  us.  In  the  authorities 
adduced,  the  suits  were  instituted  for  the  recovery  of  penalties  im- 
posed on  the  perpetrators  of  certain  acts  prohibited  by  statute.  In 
stating  the  perpetration  of  those  acts,  it  might,  not  without  reason, 
be  requisite  to  state,  that  they  were  committed  against  the  form  of 
the  statute  in  such  case  made  and  provided.  But  as  respects  the 
acts  which  create  the  forfeiture,  for  the  recovery  of  which  the  pre- 
sent action  is  instituted,  they  are  not  in  terms  prohibited  by  any 
statute. 

All  that  the  Act  of  Assembly  does  in  relation  to  the  subject  is, 
that  it  declares  every  deposit  of  money  in  this  State,  as  a  wager  or 
bet  on  elections  to  be  held  out  of  the  State  of  Maryland,  shall  be 
forfeited  and  paid  over  to  the  Levy  Court  or  County  •  Commis-  .  ^^ 
sioners  of  the  county,  for  the  use  of  primary  schools  in  said  *^  • 
county.  We  think,  therefore,  that  the  declaration  complained  of, 
sufficiently  indicates  to  the  defendant  the  Act  of  Assembly  under 
which  it  is  filed,  and  that  the  usual  allegation  (in  suing  for  penalties,) 
of  contra  formam  statuti  is  properly  omitted. 

A  ground  for  arresting  the  judgment  has  been  relied  on  in  this 
Court,  which  does  not  appear  to  hav^e  been  one  of  the  reasons  as- 
siped  for  that  purpose  in  the  Court  below,  and  that  is,  that  the 
Commissioners  of  Baltimore  County  are  incompetent  to  sustain  this 
action;  that  the  suit  should  have  been  brought  in  the  name  of  the 
State.  And  to  sustain  this  position,  Fleming  qui  tarn  vs.  Bailey^  5 
^Mt,  513,  has  been  cited.  The  words  of  the  statute  on  which  the 
action  was  there  instituted,  were,  ^^  that  all  pecuniary  penalties  im- 
posed by  this  Act,  shall,  when  recovered  either  by  action  in  any 
Coart,or  in  a  summary  way  before  any  justice,  be  applied,  one  moiety 
to  the  plaintiff  in  any  such  action,  or  the  informer  before  any  justice, 
the  other  moiety  to  the  King."  The  statute  further  provided,  that 
the  penalties  over  £20,  each,  should  be  sued  for  in  the  name  of  the 
informer,  but  made  no  provision  authorizing  the  informer  to  sue  in 
his  own  name,  where  the  penalties  did  not  exceed  £20  each."    The 
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salt  was  brought  by  Fleming  qui  tarn,  for  three  penalties,  each  of  the 
sum  of  £20.  The  Court  held,  that  the  action  could  not  be  sustaiocd. 
Justice  Lawrence  observing,  in  reference  to  the  portion  recited,  that 
it  '<  only  applies  to  the  penalty  when  recovered,  but  does  not  give 
the  informer  the  original  power  to  sue  for  it.  Thus  placing  his  deci- 
sion upon  the  peculiar  phraseology  of  the  statute  which  gave  no  claim 
to  the  penalty  until  it  was  recovered,  therefore,  and  such  recovery  coald 
only  be  had  in  the  name  of  the  King.  Had  the  statute  directed  that 
the  penalty,  as  soon  as  it  was  incurred  and  sued  for,  should  be  paid  to 
the  informer,  the  inference  is  manifest,  that  in  the  opinion  of  the 
learned  Judge,  he  could  have  maintained  the  action  in  his  own  name. 
In  the  case  before  us,  the  language  of  the  Act  of  Assembly  is  too 
-  ^  clear  to  admit  of  a  doubt.  It  declares  that  the  •  entire  depo- 
^^^  sit  "  shall  be  forfeited  and  paid  over  to  the  Levy  Courts  or 
County  Commissioners  of  the  County,  for  the  use  of  primary  schools 
in  said  County,"  and  their  right  to  sue  for  it  in  their  corporate  name, 
is  a  point,  we  think,  too  clear  for  controversy. 

Judgment  affirmed. 


The  Marine  Bank  of  Baltimobe  vs.  The  Merchants  Bake 

OF  Baltimore. — December,  1842. 

Where  a  cause  is  submitted  upon  a  case  stated,  which  only  authorizes  the 
Court  to  decide  a  question,  but  does  not  confer  authority  to  enter  a 
judgment,  this  Couri},  upon  appeal,  must  reverse  the  judgment,  and 
remand  the  cause  for  further  proceedings. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assnmpsit,  brought  by  the  appellant  to  January  Term,  1840,  against 
the  appellee,  non  assumpsit. 

The  case  was  submitted  to  the  County  Court  upon  a  statement  of 
facts,  which  concluded,  as  follows : 

^'  The  question  is  submitted  to  the  Court  upon  the  aforegoing  state- 
ment  of  facts,  whether  the  Marine  Bank  is  entitled  to  recover  from 
the  Merchants  Bank,  the  amount  as  paid." 

The  County  Court  rendered  judgment  for  the  defendant.  The 
plaintiff  appealed. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Dob- 
SEY,  Chambers,  and  Spenoe,  JJ. 

WalliSj  for  the  appellant.    Brown,  for  the  appellee. 

By  the  Coukt. 

There  being  no  provision  in  the  case  stated,  as  to  the  judgment  to 
be  entered,  after  the  Court's  opinion  is  expressed  on  the  qnestioD 
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sobmitted,  the  Goart  can  give  no  judgment,  and  the  cause  must  be 
remanded.  Judgment  reverwdj  and  procedendo  awarded. 


*  Ebuunb  Didieb  v8.  WASHiNaxoN  Kebb.— December,     400 

1«42. 

The  affidavit  under  the  Act  of  1795,  chap.  56,  to  authorize  the  issuing  of  a 
warrant  to  the  clerk  of  the  County  Court,  for  an  attachment  to  compel 
the  appearance  of  an  absent  or  absconding  debtor,  is  insufficient,  if  pur- 
porting to  be  made  by  the  attorney  in  fact  of  the  creditor,  (a) 

APPEAii  from  Baltimore  Gonnty  Court.  This  was  an  attachment, 
to  compel  the  appearance  of  the  appellee,  commenced  on  the  4th 
May,  1839.  The  warrant  was  founded  upon  the  deposition  of  **  Henry 
Didier,  attorney  in  fact  of  Edmnnd  Didier,^  and  was  returned  levied 
upon  certain  real  property  in  the  City  of  Baltimore.  The  writ 
against  the  appellee  was  returned  non  est.  Judgment  of  condemna- 
tion was  entered  at  the  same  term,  when  the  appellee  moved  the 
Court  to  quash  the  attachment,  because  the  account  on  which  the 
order  to  issue  the  same  was  granted,  is  not  verified  by  the  oath  of 
the  plaintiff  himself,  but  by  a  pretended  attorney  in  fact.  At  Janu- 
ary Term,  1841,  the  County  Court  struck  out  the  judgment  of  con- 
demnation, and  quashed  the  writ  of  attachment.  The  plaintiff  ap- 
pealed to  this  Court. 

The  Act  of  1795,  chap.  56,  sec.  1,  provides,  that  the  creditor  may 
make  application  for  an  attachment  to  any  Judge,  &c.,  ''  and  on  the 
oath  or  affirmation  of  such  creditor,  made  before  any,  &c.,  that  the 
said  debtor  is  bona  fide  indebted  to  him,  in  the  sum,  &c.,  over  and 
above  all  discounts,"  &c.,  the  Judge,  &c.,  shall  issue  a  warrant  for  an 
attachment,  &c. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abghes, 
DoKSEY,  Chambers,  and  Spence,  J  J. 
fi.  Johnson^  for  the  appellant.    J.  Mason  Campbell^  for  the  appellee. 

By  the  Coubt.  Judgment  affirmed. 


(a)  But  Bee  Rev.  Code,  Art.  67,  sec.  7. 
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AOJOUNT.  , 

See  Attachment,  4. 

Equity,  39,  40,  41,  81. 

ACnON. 

1.  A  party  who  relies  upon  a  mere  contract  of  indemnity  has  no  right  of 

action  until  he  has  been  made  to  pay  money.  It  is  by  payment  he  is 
damnified,  and  then  his  cause  of  action  arises.    Hall  vs.  OreswelL,  26. 

2.  It  is  in  many  instances  perfectly  consistent  to  pursue  two  different 

remedies,  when  either  may  avail,  taking  care  only  to  obtain  the  fruits 
of  one.     Lee  vs.  Bolder^  223. 

See  CJOVENANT,  1. 

Equity,  53,  59. 

APPEAL  AND  ERROR. 

1.  Since  the  Act  of  1825,  chap.  117,  upon  an  exception,  this  Court  can 

only  look  to  the  point  decided.     Burgess  vs.  State^  43. 

2.  When  the  Court  is  divided  upon  a  motion  to  dismiss  an  appeal,  the 

motion  does  not  prevail.    Hatton  vs.  Weems^  57. 

3.  Under  the  Act  of  1820,  chap.  161,  a  final  decree  is  irregular,  and  liable 

to  be  reversed  on  appeal,  unless  before  the  decree,  the  commission 
had  lain  in  Court,  one  entire  term.    lb. 

4.  Since  the  Act  of  1825,  chap.  117,  (Rev.  Code,  Art.  71,  sec.  7,)  on  appeal 

in  a  case  brought  up  on  bills  of  exceptions,  this  Court  only  decides 
upon  the  prayers  as  made  below,  or  the  instructions  which  appear  to 
have  been  granted.     Gray  vs.  Crook,  168. 

5.  Under  the  Act  of  1826,  ch.  200,  sec.  6,  upon  an  appeal  from  the  Court 

of  Chancery,  the  record  must  be  transmitted  to  this  Court  within 
forty  days  from  the  entry  of  the  appeal,  otherwise  the  appeal  will 
be  dismissed  on  motion.     Prout  vs.  Berry,  195. 

6.  The  clerk  of  the  Court  is  not  authorized  to  strike  out  a  judgment  and 

reinstate  a  cause,  except  by  order  of  the  Court,  although  he  may 
be  so  directed  by  Act  of  Legislature,    lb, 

7.  After  an  appeal  taken  from  an  order  of  the  Court  of  Chancery,  and 

dismissed  by  this  Court,  the  cause  was  again  brought  to  the  notice 
of  the  Chancellor  by  petition  for  further  proceedings;  it  is  then  in 
the  same  situation  as  if  no  appeal  had  been  taken.  Lee  vs.  Pindle^ 
197. 

8.  Where  a  Justice  of  the  Peace,  professing  to  act  under  the  authority 

of  an  Act  of  Assembly,  adjudges  a  fine  to  be  due,  the  party  sen- 
tenced may  remove  the  sentence  to  the  County  Court  by  writ  of 
certiorari,  and  the  certiorari  being  there  quashed,  and  the  cause 
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remanded,  the  same  party  may  by  writ  of  error  bring  the  reoord 
from  the  County  Court  to  the  Appellate  Court,  where,  if  the  jus- 
tice have  no  jurisdiction,  the  judgment  of  the  County  Court  will 
be  reversed,  and  the  proceedings  quashed.  Hcdl  ts.  State,,  226. 
9.  Pending  a  caveat  to  a  nuncupative  will  appointing  an  executor,  the 
Orphans'  Court  granted  letters  of  administration  pendente  lite.  After 
this,  the  caveat  was  overruled,  and  the  will  established  by  the  Or- 
phans' Court.  The  caveators  appealed.  This  suspends  all  further 
proceedings  before  the  Orphans'  Court,  and  while  it  is  undecided, 
that  Court  cannot  proceed  to  grant  letters  of  administration.  Offutt 
vs.  Oott,  268. 

10.  Appeals  from  the  Orphans'  Court  are  heard  and  determined  at  the 

term  to  which  the  appeal  is  taken.    lb, 

11.  The  Act  of  1798,  ch.  101,  sub-ch.  2,  sec.  9,  gives  the  Orphans' Court 

jurisdiction  to  decide  a  caveat  to  a  will  or  codicil  respecting  personal 
property,  or  appointing  an  executor;  the  11th  section  authorizes 
either  party,  aggrieved  by  its  decision  in  such  cases,  to  appeal,  de- 
clares, that  such  appeal  shall  stay  further  proceedings,  and  that  the 
decree  of  the  Court  appealed  to,  shall  be  final  and  conclusive;  and 
the  19th  section  of  the  15th  sub-chap,  of  that  Act,  does  not  warrant 
the  granting  letters  of  administration  in  chief,  pending  an  appeal 
from  a  decree  overruling  a  caveat  to  a  will.    lb. 

12.  Where  the  plaintiff,  in  an  action  to  recover  a  forfeiture,  erroneoiuly 

deemed  it  essential  to  give  notice  to  the  defendant  not  to  part  with 
the  thing  forfeited,  evidence  for  that  purpose  improperly  admitted 
by  the  County  Court,  is  not  such  an  error  as  will  induce  this  Court 
to  reverse  the  judgment  upon  appeal.  It  did  the  appellant  no  in- 
jury.    Doyle  vs.  Comm^rs  of  Balto,  Co,  832. 

18.  Where  the  Court  cannot  grant  the  entire  prayer  as  made,  though  a 
portion  of  it  in  a  separate,  distinct  form,  might  have  been  given,  it 
is  not  error  to  reject  the  whole.    lb, 

14.  Where  a  cause  is  submitted  upon  a  case  stated,  which  only  authorizes 
the  Court  to  decide  a  question,  but  does  not  confer  authority  (o 
enter  a  judgment,  this  Court,  upon  appeal,  must  reverse  the  judg- 
ment, and  remand  the  cause  for  further  proceedings,    ifarme  Bcmk 
vs.  Merchants  Bank^  342. 
See  Arbitration  and  Award,  1,  8. 
Attachment,  10. 
Equity,  16,  17,  26,  86,  42,  75. 

ARBITRATION  AND  AWARD. 

1.  An  appeal  will  lie  from  the  judgment  of  the  County  Court  setting 

aside  an  award.    State  vs.  Stewart^  311. 

2.  Where  a  cause  had  been  referred  to  arbitrators,  with  power  to  de- 

cide all  matters  in  controversy  between  the  plaintiff  and  defendant, 
and  the  arbitrators  had  returned  an  award,  subject  to  no  exception 
upon  the  face  of  it,  upon  a  motion  to  set  the  award  aside,  the  Court 
will  not  receive  parol  proof  to  control  or  alter  the  terms  of  the  sub- 
mission, nor  the  depositions  of  the  arbitrators  to  show  the  character 
of  the  items  of  which  the  award  was  composed,  or  that  they  had 
decided  upon  a  matter  before  the  reference  finally  adjudicated,  and 
so  not  within  the  submission.    lb. 
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8.  Where  the  Ck>uDt7  Court  set  aside  an  award,  and  their  decision  upon 
appeal  is  reversed,  there  being  no  objection  to  the  award  on  its  face, 
nor  any  thing  in  the  record  to  impeach  it,  this  Court  will  enter  judg- 
ment in  conformity  to  it.    lb. 

ASSIGNMENT. 
See  Equttt,  10. 
Etidence,  8. 

ATTACHMENT. 

1.  By  the  Act  of  1795,  chap.  56,  sec.  1,  (Rev.  Code,  Art.  67,  IV,  sec. 

4,)  an  attaching  creditor,  at  the  time  of  making  the  preliminary 
proof  of  his  claim,  in  order  to  procure  a  warrant  for  an  attachment, 
is  required  to  produce  ''the  bond  or  bonds,  bill  or  bills,  protested 
bill  or  bills  of  exchange,  promissory  note  or  notes,  or  other  instru- 
ment of  writing,  account  or  accounts  by  which  the  said  debtor  is  so 
indebted.''  Held — It  was  not  intended  that  the  creditor  should  be 
bound  to  produce  before  the  Judge  or  justice,  all  the  written  evi- 
dence which  may  be  in  his  possession,  and  which  might  be  used 
before  a  jury  to  establish  the  debt,  and  entitle  him  to  a  condemna- 
tion of  the  property  attached.    Dawson  vs.  Broum^  34. 

2.  In  an  action  against  an  endorser,  it  would  be  sufficient  to  produce 

the  note  endorsed  by  him.    lb. 

3.  So  in  an  action  upon  an  agreement  containing  dependent  covenants, 

the  production  of  the  agreement  would  suffice,    i  b. 

4.  So  for  the  recovery  of  an  open  account,  or  for  matters  and  things 

properly  chargeable  in  account,  though  'the  creditor  has  written 
orders  for  each  item,  he  need  not  produce  them,  nor  more  than  his 
account,  to  the  justice.    lb. 

5.  The  Act  does  not  require  the  production  of  the  testimony  qua  testi- 

mony, but  of  the  cause  of  action.  The  account,  bill,  bond,  &c.  on 
which  a  declaration  would  be  framed,  and  by  which  the  debtor  is  so 
indebted.     lb. 

6.  The  creditor  in  making  his  preliminary  proof  for  the  notes  of  his 

debtor,  is  bound  to  produce  them;  but  where  his  claim  arises  upon 
the  draft  of  his  debtor  on  him,  paid,  the  drafts  are  but  testimony 
and  need  not  be  produced  at  that  time.    lb. 

7.  Where  the  affidavit  and  account  filed  by  the  creditor  warrant  an 

attachment  for  a  sum  of  money,  but  not  for  the  whole  amount 
claimed,  it  is  irregular  in  the  justice  to  award  the  attachment  for 
a  greater  sum  than  is  properly  established  under  the  Act  of  1795; 
but  it  is  not  such  an  error,  the  case  is  not  so  entirely  coram  non 
judice,  as  to  authorize  the  County  Court,  upon  the  appearance  of 
the  garnishee,  to  quash  the  attachment.    lb. 

8.  Where  it  was  held  that  a  substantial  compliance  with  the  Act  of 

November,  1795,  chap.  56,  sec.  2,  directing  the  manner  of  suing  out 
attachments  against  absent  debtors,  was  sufficient.  Washington  vs. 
Hodgskin,  218. 
9<  In  determining  the  sufficiency  of  the  Governor's  certificate  in  such 
cases,  it  will  be  construed  in  connexion  with  the  affidavit  to  which 
it  is  appended,  with  a  view  to  show  that  the  particular  facts  de- 
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manded  by  the  Act  of  1795,  really  exist  in  the  case  made  by  the 
documentary  proof.    lb. 

10.  The  appeal  in  this  case  was  properly  taken  from  the  judgment  qnaah- 

ins  the  attachment,  and  not  from  the  refusal  of  the  Court  to  etrike 
out  the  judgment.    lb, 

11.  The  affidavit  under  the  Act  of  1795,  chap.  56,  to  authorize  the  issning 

of  a  warrant  to  the  clerk  of  the  County  Court,  for  an  attachment  to 
compel  the  appearance  of  an  absent  or  absconding  debtor,  is  insoffl- 
cient,  if  purporting  to  be  made  by  the  attorney  in  fact  of  the  credi- 
tor.   Didier  vs.  Kerr^  848. 

BANK. 

See  Taxation,*  2,  8,  4,  6,  7. 

BANKRUPTCY   AND   INSOLVENCY. 
See  Deed. 

Evidence,  4. 

Lien. 

Scire  Facias,  3. 

BOND. 

See  Equity,  55,  57. 
Evidence,  8. 
Lien. 

LllCITATIONS,  8. 

COMMISSIONERS. 

Commissioners  appointed  by  law — invested  with  a  public  trust—with 
means  for  its  execution — with  full  power  to  act — must  be  entitled 
to  use  all  the  appropriate  means  necessary  to  the  end  in  oontem- 
plation,  and  are  regarded  as  having  such  an  interest  in  the  subject 
confided  to  them,  as  will  enable  them  to  proceed  before  the  tribn- 
nals  of  the  country,  for  the  due  protection  of  the  rights  entnuted 
to  them.    Lucas  vs.  McBlair^  1. 

CONSTITUTIONAL  LAW. 

1.  The  proviso  in  the  5th  section  of  the  Act  of  1885,  chap.  395,  ''that 

if  the  said  Baltimore  and  Ohio  Railroad  Company  shall  not  locate 
the  said  road  in  the  manner  provided  for  in  this  Act,  then  and  in 
that  case  they  shall  forfeit  one  million  of  dollars  to  the  State  of 
Maryland,  for  the  use  of  Washington  County, '^  though  assented  to 
by  the  Company,  does  not  constitute  a  case  of  contract,  but  a  case 
of  penalty,  subject  as  to  its  enforcement  to  the  will  and  pleasnie  of 
the  Legislature.    State  vs.  B,  c£r  O.  R.  R.  Co.  279. 

2.  Where  by  Act  of  Assembly  a  penalty  or  forfeiture  is  created  for  the 

benefit  of  a  particular  county  of  the  State,  it  is  competent  for  the 

Legislature  to  release  or  remit  it  after  the  forfeiture  has  occurred. 

lb. 
8.  Such  a  releasing  Act  is  not  an  ex  post  facto  law,  nor  a  law  impair* 

ing  the  obligation  of  contract.    lb. 
4.  No  penalty  incurred  during  the  continuance  of  a  law  can  be  enforced 

after  its  expiration  or  repeal,  without  a  saving  clause  or  special 

provision  to  that  effect.    lb. 
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5.  A  contract  made  by  the  State,  for  the  use  and  benefit  of  one  of  its 

counties,  is  not  within  the  purview  of  that  part  of  the  Constitution 
of  the  United  States,  which  prohibits  a  State  from  passing  any  law 
impairing  the  obligation  of  contract,  so  far  as  to  prevent  the  Legisla- 
ture from  releasing  it  at  pleasure,  or  discontinuing  an  action  brought 
ior  its  enforcement  in  the  name  of  the  State.    lb. 

6.  To  declare  an  Act  of  a  co-ordinate  department  of  the  Qovernment 

an  unwarrantable  assumption  or  usurpation  of  power,  because  it  is 
a  violation  of  a  constitutional  provision,  is  an  exercise  of  the  judi- 
cial office  of  a  grave  and  delicate  nature,  which  never  can  be  war- 
ranted but  in  a  clear  ceae,    lb. 

CONTRACT. 

Where  the  language  of  a  contract  is  equivocal  and  ambiguous,  regard 
is  always  to  be  had  to  the  subject-matter  about  which  the  parties  are 
stipulating,  and  such  a  construction  of  the  terms  used  is  to  be 
adopted,  as  will  carry  their  intention  fully  into  effect;  but  where  a 
party  expressly  contracts  as  security,  he  is  not  to  be  treated  as  prin- 
cipal. Slater  vs.  Magraw,  188. 
See  Constitutional  Law,  1,  3,  6. 

CORPORATION. 

An  Act  or  charter  of  incorporation  is  nothing  more  than  an  offer  until 
consummated  by  acceptance.    State  vs.  B.  <Sb  O.  R.  R.  Co,  279. 

COSTS. 

See  Equity,  29,  48,  49. 

COUNTY. 

1.  A  county  is  an  integral  part'of  the  State,  or  portion  of  the  body  poli- 

tic, and  money  received  by  her,  would  belong  to  her  as  public 
property,  in  her  public  political  capacity,  to  be  applied  exclusively 
to  the  public  use.    State  vs.  B.  &  O.  R.  R.  Co.  279. 

2.  A  county,  as  a  member  of  the  political  family,  has  a  right  to  partici- 

pate in  the  legislative  council  of  the  State,  but  the  will  of  the  ma- 
jority, when  expressed  according  to  the  forms  of  the  Constitution, 
is  obligatory  upon  her,  and  to  that  will,  as  the  rule  of  her  conduct, 
she  is  bound  to  submit  with  becoming  deference  and  respect.  lb. 
8.  A  county  is  one  of  the  public  territorial  divisions  of  the  State, 
established  for  public  political  purposes,  connected  with  the  admin- 
istration of  the  government — the  money  it  receives  in  that  character 
is  public  property,  to  be  used  for  public  purposes  only,  and  not  for 
the  use  of.  its  citizens  individually^  In  that  relation  they  would 
have  no  immediate  interest,  and  could  assert  no  title.    76. 

COURT. 

See  Equity,  20,  21. 

COVENANT. 

1.  The  rule  is  well  settled,  that  where  the  interest  of  the  parties  is 
several,  and  the  language  of  the  covenant  is  joint,  the  right  of 
action  founded  upon  it  is  several.  Where  the  interest  is  joint,  the 
action  must  be  joint,  though  the  covenant  in  terms  appears  to  be 
joint  and  several.    Slater  vs.  Magraw^  188. 
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t^  TW  breftoh  assigned  in  covenant  should  be  within  the  tenns  or  the 
l«g^  effect  of  the  instrument  declared  on.    Jb. 

X  WKere  M.  gave  his  receipt  under  seal  for  the  purchase  money  of  a 
slave  for  a  term  of  years,  sold  by  him:  and  in  the  same  instrument 
•lipulated  to  give  a  good  title  when  called  on;  and  D.  also  sealed  the 
same  paper,  prefixing  the  word  ^^security'^  to  his  name.  This  was 
held  not  to  be  the  joint  covenant  of  both,  nor  the  joint  and  several 
covenant  of  each  to  convey  a  good  title.  That  M.  was  the  principal, 
and  D.  the  surety;  the  title  was  to  be  conveyed  by  M.  and  not  by  D. 
who  had  no  title,    lb, 

A.  Neither  was  this  a  joint  covenant  that  H.  should  convey,  nor  a  cove- 
nant to  deliver  the  negro.    lb, 

y  The  C'Ovenant  in  this  case  to  convey  the  title  was  the  covenant  of  M. 
alone;  and  the  covenant  of  D.  a  several  one  in  the  character  of 
security,  that  M.  should  make  the  title  when  called  on  for  that  par- 
pose,    lb, 

CRIMINAL  LAW. 

1.  Where  the  enacting  clause  of  a  penal  Act  contains  an  exception,  it 

is  not  indispensable  that  an  indictment  framed  under  it  should  set 
forth  an  express  negation  of  it.    State  vs.  Price,  180. 

2.  Where  the  charge  preferred  ex  natura  rei,  as  conclusively  imports 

a  negation  of  the  exception,  as  if  such  negative  had  been  in  express 
terms,  no  rule  of  construction  requires  more.    26. 

8.  Where  exceptions  are  in  the  enacting  part  of  a  law,  it  must  appear 
in  the  charge,  that  the  defendant  does  not  fall  within  any  of  them. 
A  case  must  be  averred  which  brings  the  defendant  within  the 
Act.  That  a  faro  table  is  not  a  billiard  table,  is  a  fact  of  such 
notoriety  as  to  be  within  the  knowledge  of  the  community  at  large; 
and  hence  there  is  no  presumption  of  law  or  fact  which  will  pre- 
vent the  Ck>urt  from  judicially  knowing  what  a  faro  table  is.    lb, 

4.  If  a  billiard  table,  which  is  excepted  from  the  penalties  of  the  Act, 
were  in  fact  used  as  a  faro  table,  ipso  facto,  it  would  lose  the  imma- 
nity  conferred  upon  it.    lb, 

DAMAGES. 

See  Waqer,  5. 

DEBTOR  AND   CREDITOR. 

1.  It  does  not  necessarily  follow  that  one  who  advances  money  for  a 

debtor  to  pay  his  creditor,  and  in  fact  pays  the  money  to  the 
creditor  for  the  debtor,  is  either  a  purchaser  of  the  debt  or  a  mere 
volunteer.  Upon  the  fact  appearing,  that  the  debtor  had  agreed  to 
execute  a  mortgage  for  his  security,  and  that  the  judgments  against 
him  should  be  assigned  by  way  of  security  to  the  party  making 
the  advance,  he  would  be  considered  as  an  agent  in  making  the 
payment.     Hall  vs.  Cresioell^  26. 

2.  A  mere  volunteer,  without  any  authority,  undertaking  to  discharges 

debt,  does  not  succeed  to  the  rights  of  the  party  whose  debt  he  so 
discharges.    lb. 
See  Limitations,  1,  3. 

DEED. 

The  deed  of  an  insolvent  debtor  conveying  his  property  to  a  trustee  for 
the  benefit  of  creditors  under  the  usual  order  of  Ck>urt,  acknow- 
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ledged  before  the  clerk  of  the  County  Court,  is  not  properly  acknow- 
ledged.   MackaU  vs.  Farmers  Bank,  119. 

DOWER. 

Where  a  widow^s  right  to  dower  is  admitted,  she  is,  before  its  assign- 
ment, entitled  to  an  account  of  the  rents  and  profits  of  the  land, 
and  one-third  of  the  net  amount  thereof,  as  her  proportion.  Damall 
vs.  JBTitt,  270. 

See  Equity,  70,  71,  78,  74. 

EJECTMENT. 

1.  In  an  action  of  ejectment  against  the  defendant  in  a  judgment,  whose 
land  had  been  levied  upon  and  sold  to  pay  his  debt,  by  the  purchaser 
thereof,  he  is  not  called  upon  to  show  title  out  of  the  State.  All 
that  is  required  on  the  part  of  the  plaintiff,  is  the  production  of  the 
judgment  against  the  defendant,  the  fieri  facias^  and  proof  of  the 
sale  of  the  land  to  the  plaintiff.    Miles  vs.  Knott,  800. 

3.  A.  verdict  in  ejectment  which  calls  to  run  from  one  fixed  object  to 
another,  with  the  meanders  of  a  stream,  not  located  upon  the  plots, 
is  so  entirely  uncertain,  whether  it  is  within  the  lines  of  the  tract 
claimed  and  defended  or  not,  that  no  judgment  could  be  entered 
upon  it,  nor  writ  of  possession  executed  under  it.  It  may  there- 
fore be  set  aside  upon  a  motion  in  arrest,  and  a  ventre  de  novo 
awarded.    lb. 

See  Judgment,  1. 

EQIHTY. 

1.  By  the  Act  of  1888,  c.  823,  commissioners  were  appointed  by  name 
to  bui]d  a  Town  Hall  in  Baltimore,  and  with  power,  by  a  scheme  or 
schemes  of  lotteries  and  sales  thereof,  or  tickets  therein,  to  raise  the 
sum  of,  &c.    To  restrain  interference  with  their  sales,  these  Town 
Hall  commissioners  filed  a  bill  praying  for  an  injunction  against  the 
Commissioners  of  Lotteries,  and  persons  licensed  by  them,  in  rela- 
tion to  the  approval  of  tickets  in  the  lotteries  for  this  State  and  other 
States,  and  sales  of  tickets  therein  and  granting  licenses  therefor. 
Upon  this  it  was  held-- 
(1.)  That  considering  the  difficulty  of  obtaining  adequate  redress 
at  law,  and  the  probability  that  a  multitude  of  suits  would 
necessarily  be  instituted  to  protect  the  colnplainant^s  franchise, 
the  process  of  injunction  was  a  proper  remedy. 
(2.)  That  as  trustees,  invested  by  law  with  an  important  public 
duty,  they  were  competent,  as  parties  complainants,  to  proceed 
in  equity  in  their  own  names,  to  protect  the  franchise  com- 
mitted to  them  from  violation.     Lucas  vs.  McBlair,  1. 

2.  The  State  was  not  necessary  party  to  the  bill  in  order  to  obtain  an  in- 

junction,   lb. 

3.  The  difficulty  of  obtaining  adequate  redress  in  a  Court  of  law  is  one 

of  the  well  established  grounds  for  resorting  to  a  Court  of  Chan- 
cery, and  especially  where  in  the  pursuit  of  justice  it  may  be  neces- 
sary to  resort  to  a  multiplicity  of  actions  at  law.    lb, 

4.  A  statute  privilege,  in  possession,  of  an  Exclusive  character,  not  ad- 

mitting of  an  injurious  competition,  may  in  its  use  and  enjoyment 
be  protected  by  injunction,  equally  essential  in  such  cases  to  prevent 
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ruinous  litigation,  as  fraud  and  evasion  of  the  right.  A  franchise 
to  propose  a  scheme  of  a  lottery  and  sell  tickets  for  a  particular  ob- 
ject, is  so  far  of  an  exclusive  nature,  as  to  be  within  the  principle 
above  stated.    lb, 

5.  The  Act  of  1828,  chap.  129,  sec.  21,  recognizes  the  propriety  of  are- 

sort  to  the  writ  of  injunction  in  such  cases.  To  prevent  irreparable 
injury  or  multiplicity  of  suits,  are  grounds  for  obtaining  an  injonc- 
tion.  This  preventive  remedy  is  now  granted  more  liberally  than 
formerly.     76. 

6.  It  is  not  necessary  in  all  cases,  that  the  cestui  que  trusts  or  parties 

beneficially  interested,  should  be  parties  to  a  bill  in  equity.    lb, 

7.  The  want  of  a  party  as  a  defendant,  is  generally  no  ground  upon 

which  to  claim  a  dissolution  of  an  injunction;  A  necessary  partj 
may  be  supplied  before  final  hearing.    Ih. 

8.  It  is  the  constant  aim  of  Ck)urts  of  equity  to  do  complete  justice,  by 

deciding  upon  and  settling  the  rights  of  all  parties  interested  in  the 
subject-matter  of  the  suit,  but  this  may  be  obtained  by  having  the 
necessary  parties  before  the  .Court  at  any  time  before  the  final  de- 
cree is  passed.    76. 

9.  If  all  parties  interested  are  not  made  parties  to  the  suit,  the  Court 

many  times,  upon  hearing,  will  not  for  want  of  them  proceed  to  a 
decree.    76. 

10.  The  holder  of  a  bond  of  conveyance  for  a  parcel  of  land,  as  assignee, 

made  and  delivered  a  deed,  by  which  he  conveyed  to  G.  the  land 
described  in  the  bond;  afterwards,  to  defeat  G.  and  with  a  frandu- 
lent  intent  to  deprive  his  c-onveyance  of  its  intended  operation,  he 
re-delivered  the  bond  to  the  original  obligee,  when  the  assignment 
was  erased  and  a  new  assignment  endorsed  to  C.  by  the  oblige®' 
Held — That  under  such  circumstances,  neither  the  first  assignee,  nor 
C.  who  in  fat;t  claimed  under  him,  could  seek  in  equity  a  specific 
execution  of  the  contract  as  against  the  obligor,  or  defeat  G^s  title. 
Clary  vs.  Grimes^  23. 

11.  A  defendant  in  resisting  the  claim  of  a  complainant,  is  entitled  to 

see  that  the  Court  keep  within  its  established  rules  in  determining 
the  rights  of  the  latter,  although  the  defendant's  conduct  may  have 
been  harsh.    76. 

12.  The  language  of  the  Act  of  1795,  chap.  88,  discriminates  between  a 

proceeding  before,  and  after,  a  decree,  against  a  non-resident  de- 
fendant. Liickett  vs.  Jay^  46. 
18.  Before  the  decree  has  passed,  the  language  authorizing  the  action  of 
the  Court  is  broad  and  comprehensive.  It  is,  there  shall  in  all  re- 
spects be  the  same  proceedings  before  a  decree,  as  if  the  defendant 
had  appeared  regularly  on  the  return  of  a  subpoena.    76. 

14.  After  the  decree  has  passed,  the  language  is  more  restricted,  and 

clearly  warrant  nothing  more  than  a  review  of  the  decree  iteelt 
according  to  the  established  principles  of  equity,  and  as  if  the  party 
had  appeared.    76. 

15.  A  bill  of  review  is  the  appropriate  remedy  to  correct  or  alter  a  decree 

either  for  error  apparent,  or  by  reason  of  the  discovery  of  new  and 
relevant  matter  after  the  decree  has  passed.     An  original  bill  is 
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never  proper  to  be  resorted  to,  except  where  the  decree  is  to  be  im- 
pAached  on  the  ground  of  fraud.     lb. 

16.  After  a  decree  has  been  affirmed  upon  appeal,  no  bill  of  review  would 

properly  lie  for  error  apparent  on  the  face  of  the  decree.  The  exer- 
cise of  such  a  jurisdiction  by  the  Court  of  Chancery  would  be  sub- 
versive of  that  subordination  which  has  been  established  by  the  Con- 
stitution of  the  State.    Ih. 

17.  A  bill  of  review  which  would  lie  in  such  a  case,  must  be  founded 

upon  new  matter  discovered  since  the  decree,  and  in  that  sense  the 
opinion  of  the  Court  in  10  G.  &  J.  497.  is  to  be  understood.    Jb. 

18.  Upon  a  bill  sworn  to  before  a  Justice  of  thePeace  in  the  District  of 

Columbia,  who  was  certified  to  be  such  Justice  by  the  Secretary  of 
State  for  the  United  States,  under  his  seal  of  office,  the  Chancellor 
granted  an  injunction.    lb. 

19.  It  is  the  practice  of  the  Court  of  Chancery  when  the  defendant  ap- 

pears and  answers,  and  the  case  brought  to  an  issue,  the  commis- 
sion, after  its  return,  lies  one  whole  term  before  the  cause  is  ready 
for  a  final  decree.    Hatton  vs.  Weems,  57. 

20.  The  terms  of  the  Court  commence  and  terminate  on  certain  days;  and 

a  term  comprises  the  whole  intermediate  period.     lb. 

21.  At  each  term  of  the  C6urt  of  Chancery  there  is  a  specified  period 

denominated  its  sittings;  as  at  December  Term,  the  sittings  com- 
mence with  the  commencement  of  the  term,  and  end  on  the  third 
Tuesday  of  January  next  ensuing;  a  cause  ripe  for  decree  may  be 
called  up  and  argued  or  submitted  at  any  time  during  the  sittings, 
but  not  after  the  sittings  are  over  except  by  consent.     lb. 

22.  Where  the  rule  security  for  costs  is  entered  on  the  docket  irregularly, 

the  Chancellor  cannot  be  called  upon  to  enforce  it.    lb. 

23.  Where  the  non-residence  of  the  complainant  appears  on  the  face  of 

the  bill,  the  rule  security  for  costs  may  be  laid  on  the  docket  during 
the  sitting  of  the  Court.     lb. 

24.  Where  the  non-residence  of  the  complainant  does  not  appear  on  the 

bill,  the  question  of  security  for  costs  must  be  brought  before  the 
Court  by  petition,  and  a  special  order  obtained.    lb. 

25.  A  defendant  in  default  for  not  appearing  and  answering  a  bill,  while 

in  default,  cannot  lay  the  rule  security  for  costs,     lb. 

26.  A  prayer  of  appeal  is  a  waiver  of  the  right  to  demand  security  for 

costs.    lb. 

27.  Any  proceeding  in  a  cause  recognizing'the  complainant's  right  to  sue, 

takes  away  the  defendant's  right  to  have  security  for  costs.    lb. 

28.  When  the  right  to  ask  security  for  costs  is  once  waived  or  abandoned, 

the  filing  of  a  supplementalbill  of  revivor  by  an  administrator,  does 
not  revive  that  right.     lb. 

29.  Where  the  Court  has  to  modify  and  reform  a  decree,  and  each  party 

has  to  some  extent  succeeded,  each  party  should  pay  their  own  costs 
in  this  Court.  lb. 
80.  A  bill  in  the  County  Court,  seeking  its  interposition  upon  the  same 
grounds  previously  decreed  upon  in  the  Court  of  Chancery,  at  the 
Boit  of  the  same  complainant,  without  communicating  the  proceed- 
ings which  had  taken  place  in  Chancery,  is  a  C^ontempt  offered  to 

23  12  G.  &  J. 
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the  County  Court,  and  an  abuse  of  itB  privileges,  which  merit,  aod 
might  be  visited  with,  severe  reprehension.    Penn  vs.  Brewer^  79. 

81.  A  trustee  appointed  by  the  Court  of  Chanpery,  is  an  officer  of  that 
Court  acting  under  its  direction  and  authority ;  and  so  far  as  con- 
cerns matters  of  equitable  jurisdiction,  as  to  what  he  does,  or  ought 
to  do,  in  discharge  of  his  duties,  is  alone  responsible  to  that  Court. 
76. 

32.  Where,  upon  a  bill  filed  to  vacate  certain  patents  upon  the  ground  of 
combination  and  fraud,  it  was  held^  there  was  no  proof  of  fraud. 
Steyer  vs.  Hoye^  188. 

88.  If  the  answer  swears  away  or  denies  the  equity  stated  in  the  bill,  the 
injunction  granted  on  the  bill  will  be  dissolved ;  but  if  the  equity  be 
admitted  or  is  not  denied,  or  if  new  matter  is  set  up  in  the  answer 
by  way  of  avoidance  of  any  material  allegation  in  the  bill,  the  in- 
junction will  be  continued  until  the  final  hearing  or  further  order. 
Hutchins  vs.  Hope^  168. 

84.  An  answer  alone  will  not  support  a  distinct  fact  set  up  in  it  by  way 

of  avoidance,  and  upon  the  motion  to  dissolve  an  injunction  is  not 
considered  as  established.  Such  a  defence  must  be  made  out  by 
proof.    76. 

85.  The  plea  of  limitations  in  an  answer  is  not  a  sufficient  ground  for  a 

dissolution  of  an  injunction  on  motion.    76. 

86.  Upon  an  appeal  from  the  continuing  of  an  injunction,  the  order  being 

affirmed,  the  cause  is  remanded  for  further  proceedings.    75. 

87.  Where  a  case  was  submitted  by  agreement,  as  upon  bill,  answer  and 

general  replication,  though  no  general  replication  be  in  fact  filed, 
yet  it  should  be  heard  and  decided  according  to  the  terras  of  the 
agreement.  The  answer  is  considered  as  replied  to.  Glenn  vs.  Hdb, 
186. 

88.  When  a  cause  is  set  down  for  hearing  after  the  general  replication  is 

in,  the  facts  set  out  in  the  answer  as  a  defence,  are  denied,    lb. 

89.  Where  a  partnership  is  stated  in  a  bill,  and  confessed  by  the  answer, 

the  general  rule  is,  that  an  account  is  of  course,  unless  the  party  has 
slept  upon  his  rights.    76. 

40.  Lapse  of  time  may  bar  the  right  to  demand  an  account.    76. 

41.  A  partnership  was  dissolved  by  the  death  of  one  partner  in  1825; 

from  1821  to  that  period,  the  other  partner  had  been  entrusted  to 
wind  up  the  concern,  at  an  annual  salary,  but  no  administration 
was  taken  out  upon  the  deceased  partner ^s  estate  until  1882,  and  the 
bill  was  filed  in  1837.  Under  such  circumstances,  lapse  of  time  is 
not  a  bar  to  a  bill  filed  for  an  account  by  the  administrator  of  the 
deceased  partner.     76. 

42.  Since  the  Act  of  1830,  chap.  185,  an  order  of  the  Court  of  Chancery, 

which  is  not  a  final  decree,  nor  in  the  nature  of  a  final  decree,  does 
not  authorize  an  appeal.  Clagett  vs.  Crawford^  190. 
48.  A  preparatory  order  directing  the  auditor  to  state  an  account,  with  a 
view  to  a  future  decree,  and  containing  various  opinions  and  di* 
rections  according  to  the  then  existing  views  of  the  Chancellor, 
for  the  guidance  of  the  auditor,  is  not  an  adjudication  of  any  right 
between  parties,    lb. 
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44.  Under  such  an  order,  although  the  auditor  may  report  in  strict  com- 

pliance with  the  Chancellor's  expressed  views,  still  he  may  over- 
rule the  account,  order  another  upon  different  principles,  or  even 
dismiss  the  proc%9dings  if  justice  requires  it.    lb. 

45.  The  principle  is  settled,  that  Chancery  will  not,  on  further  directions, 

decide  a  question,  not  reserved  hy  the  original  decree.  Lee  vs. 
Pindle,  197. 

46.  But  in  a  decree  for  the  sale  of  negroes,  to  warrant  the  Court  in 

granting  full  and  complete  relief  for  their  hire  and  annual  value,  as 
prayed  hy  the  bill,  it  is  not  necessary  to  reserve  any  equity  for 
further  directions  as  to  those  subjects.    lb. 

47.  Neither  does  this  general  rule  prevent  the  Court  from  giving  interest 

on  further  directions,  though  the  question  of  interest  was  not  re- 
served by  the  decree.    1  b. 

48.  Costs  in  Chancery  are  in  the  discretion  of  the  Court.    lb. 

49.  Where  an  executor  interposes  no  improper  obstacles  to  the  ascertain- 

ment of  the  right  to  property,  found  in  the  possession  of  his  tes- 
tator, the  costs  are  properly  chargeable  on  the  fund;  but  if,  in  the 
progress  of  a  cause,  he  changes  his  conduct,  and  offers  untenable 
and  vexatious  grounds  of  defence,  equity  may  award  costs  against 
him  upon  the  final  decree.     lb. 

50.  Under  the  bill  in  this  cause,  the  distributive  share  of  each  legatee 

should  have  been  liquidated  and  finally  settled  by  the  decree,  so  as 
to  prevent  all  future  controversy  and  litigation  upon  the  subject; 
and  it  was  error  to  stop  the  account  for  hires  and  profits  at  a  period 
anterior  to  the  sale,  reserving  directions  for  a  further  account  from 
such  period  to  the  day  of  sale,  when  that  should  in  fact  take  place. 
76. 

51.  A  bill  which  sets  out  the  previous  proceedings  of  the  Court  as  a  por- 

tion of  the  facts  out  of  which  the  complainants^  equity  arises,  though 
alleged  to  be  on  its  face  a  supplemental  bill,  yet  did  not  seek  to 
alter  or  amend  any  decree  or  order  passed  in  this  cause,  is  neither 
a  supplemental  bill  nor  a  bill  in  the  nature  of  a  bill  of  review,  but 
is  an  original  bill.    Brooks  vs.  Brooke^  209. 

52.  The  general  rule  is,  that  a  Court  of  Chancery  has  no  power  over  the 

securities  of  a  trustee  of  the  Court,  but  this  has  some  exceptions.  1  b. 

58.  Where  property  is  sold  under  a  decree  of  a  Court  of  equity,  the  pro- 
ceeds of  sale  are  considered  in  the  custody  of  the  Court,  and  no  per- 
son, whether  a  party  to  the  bill  or  otherwise,  can  maintain  a  suit 
at  law  for  the  recovery  of  any  portion  thereof,  until  the  payment 
of  a  claim,  thus  prosecuted,  shall  have  been  awarded  by  the  Court, 
and  notice  of  such  award,  and  a  demand  of  payment,  shall  have 
been  made  of  the  trustee  or  other  officer  in  whose  hands  the  funds 
may  have  remained  as  the  fiduciary  agent  of  the  Court.    lb. 

54.  But  where  the  trustee  is  delinquent,  and  having  wasted  the  fund  dies 
intestate,  without  any  administrator,  or  estate  on  which  administra- 
tion could  be  had,  and  a  claimant  could  not  place  himself  in  a  situa- 
tion to  proceed  at  law,  by  obtaining  a  previous  award  against  the 
trustee,  accompanied  with  notice  and  demand  of  payment,  then 
equity  will  afford  relief  against  the  securities.    I  b. 
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55.  Evidence  by  an  nnder  clerk  employed  in  the  office  of  a  clerk  of  the 

County  Court,  that  he  had  made  a  careful  examination  for  a  trns- 
tee*B  bond,  of  all  the  papers  connected  with  the  cause  in  which  the 
bond  had  been  given,  and  of  all  the  other  equity  cases  in  the  office 
since  for  the  original  bond,  and  could  not  find  it,  and  did  not  know 
where  it  was  to  be  found,  and  that  every  bundle  of  papers  in  the 
office,  and  every  part  of  the  office,  where  he  thought  there  was  a 
possibility  of  finding  it,  he  had  also  examined,  and  that  he  verily 
believes  it  to  be  lost,  with  proof  that  the  bond  once  existed,  is  suffi- 
cient proof  of  its  loss  to  warrant  the  interposition  of  a  Court  of 
equity  as  far  as  that  fact  would  give  it  jurisdiction,  but  the  loss  of 
the  bond  was  not  material  in  this  cause.     lb. 

56.  Where  mortgaged  premises  are  decreed  to  be  sold .  prior  incumbran- 

cers not  parties  to  the  bill,  nor  before  the  Court,  are  not  bound  to 
seek  payment  of  their  claims  out  of  the  proceeds  of  sale  in  the  hands 
of  the  trustee  to  make  the  sale,  and  if  not  paid  off,  may  prosecute 
their  liens  upon  the  lands  sold,  after  the  conveyance  to  the  pur- 
chaser, notwithstanding  he  had  paid  the  whole  purchase  money,  and 
the  land  had  been  sold  to  him  by  the  trustee  free  from  all  incum- 
brances,   lb. 

57.  Where  a  trustee  for  the  sale  of  mortgaged  property  sells  the  same 

free  of  incumbrances,  wastes  a  portion  of  the  purchase  money,  and 
dies  in  default,  without  having  complied  with  an  order  of  the  Court 
directing  him  to  pay  off  the  prior  incumbrances,  and  a  second  trus- 
tee is  then  appointed,  the  Court  may  order  him,  with  the  funds  that 
come  to  hand,  to  discharge  these  prior  incumbrances,  in  order  to  pro- 
tect the  purchaser,  though  the  first  trustee  had  received  funds  suffi- 
cient for  their  payment.  Those  who  lose  claims  by  this  application 
of  the  funds,  could  sue  at  law  on  the  bond  of  the  first  trustee,  to  the 
extent  of  the  funds  wasted,  and  if,  by  accident,  they  are  remediless 
at  law,  equity  will  give  them  relief  against  the  sureties  on  such 
bond.    76. 

58.  Where  a  judgment  became  a  lien  on  the  equity  of  redemption  of  the 

defendant,  in  land  previously  mortgaged  by  him,  and  afterwards  on 
a  bill  filed  by  the  mortgagee  against  the  mortgagor,  the  land  was 
sold  and  the  trustee  ordered  to  pay  off,  first  prior  incumbrancers, 
not  parties  to  the  proceeding,  then  the  mortgagee,  and  then,  by  an 
informal  order,  the  above  mentioned  judgment;  and  the  trustee 
wasted  a  portion  of  the  purchase  niioney  received  by  him,  and  a 
second  trustee  was  appointed  who  was  directed  to  apply  other  funds 
to  the  payment  of  the  prior  incumbrances,  whereby  the  said  judg- 
-  ment  failed  to  be  satisfied,  and  the  superseder  of  that  judgment 
was  compelled  to  pay  it,  and  not  having  a  remedy  at  law  against  the 
sureties  of  the  delinquent  trustee,  by  reason  of  the  death  of  the 
trustee  without  administration  on  his  estate,  and  before  the  judg- 
ment creditor  had  obtained  an  order  awarding  him  the  sum  due  on 
the  judgment,  and  the  superseder  filed  his  bill  in  equity  against  the 
sureties  of  the  delinquent  trustee,  held,  that  the  said  sureties  cannot 
defend  themselves  on  the  ground  that  the  money  paid  by  the  second 
trustee  to  the  prior  incumbrancers  should  have  been  paid  in  satis- 
faction of  the  judgment:  because,  conceding  that  were  so,  the  judg* 
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xnent  creditor  would  be  subrogated  to  the  rights  of  the  prior  in- 
cnmbraDcers,  and  would  have  a  remedy  by  substitution  against  the 
sureties  of  the  first  trustee,  to  the  extent  of  the  misapplied  funds. 
lb. 

59.  By  a  decree  under  which  a  sale  was  made,  the  trustee  was  ordered 

to  report  the  Bale  and  to  bring  the  proceeds  of  sale  into  Court;  diso- 
bedienc<e  to  the  latter  branch  of  this  decree  is  a  breach  of  the  con- 
dition of  his  bond,  for  which  he  and  his  securities  may  be  sued  at 
law  by  any  person  who  can  show  himself  damnified,  and  clothed 
with  the  requisite  authority  to  sue.     Jb. 

60.  A  Ck>urt  of  equity  will  do  nothing  to  extend  the  liability  of  securities 

beyond  the  clear  intent  and  import  of  their  contract;  but  if  to  such 
an  extent  they  cannot  be  held  liable  at  law,  by  reason  of  fraud, 
accident  or  mistake,  equity  will,  to  prevent  a  failure  of  justice, 
interfere,  and  enforce  the  execution  of  their  contract  according 
to  its  obvious  meaning  and  design.     lb. 

61.  Chancery  jurisdiction  was  originally  assumed  upon  the  great  priD^^i- 

ple,  that  without  it  there  would  be  a  total  failure  of  justice,  a 
Court  of  law  being  incompetent  to  grant  adequate  relief.     lb. 

62.  Where  an  audit  is  confirmed   by  a  Court  of  equity,  the  approved 

practice  is  also  to  pass  an  order  to  pay  the  claims  which  were  thereby 
allowed;  but  the  judgment  of  the  Court  is  effectually  pronounced 
on  a  claim  by  confirming  the  auditor's  report,  if  no  steps  are  taken 
to  revoke  or  overrule  it.     Lee  vs.  Boteler^  223. 

63.  B.  and   6.  as  executor  and  executrix  of  the  deceased  husband  of 

6.  were  sued  at  law  upon  a  claim  passed  by  the  Orphans^  Court. 
B.  confessed  judgment  in  1885.  O.  also  confessed  judgment  in  1886, 
ignorant  of  any  defence  to  the  action.  In  1837.  when  she  had  been 
informed  by  her  co-executor,  after  it  was  too  late  to  move  for  a  new 
trial,  that  no  receipt  could  be  found,  she  discovered  a  receipt  for 
the  money  claimed  of  her,  given  nine  years  before  the  action  at  law 
was  instituted.  Upon  a  bill  filed  to  obtain  relief,  the  fact  of  the 
receipt  being  admitted  by  the  answer,  and  no  proof  taken  to  avoid 
it:  Held,  that  the  judgments  against  both  executors  should  be  stricken 
out.  and  the  action  brought  forward  by  regular  continuances  for 
trial.     Gardiner  vs.  Hardey^  253. 

64.  "Where  a  witness  is  excepted  to  in  the  Court  of  Chancery,  as  incom- 

petent, on  the  ground  of  interest — as  being  a  defendant  to  the  bill, 
and  as  the  legal  plaintiff  in  an  action  at  law  sought  to  be  enjoined, 
the  Court  will  consider  the  admissibility  of  the  witness  under  the 
circumstances,  and  not  the  sufficiency  of  the  objections  assigned. 
lb. 

^.  Where  a  defendant  answers  the  interrogative  part  of  a  bill,  fully 
and  distinctly,  as  put  to  him,  and  then  proceeds  to  allege  a  variety 
of  facts,  not  enquired  of  the  bill,  nor  of  which  he  had  been  interrog- 
ated, to  do  away  the  effect  of  his  previous  answer,  such  facts  consti- 
tute matters  of  avoidance.     lb. 

66.  Facts  in  an  answer  not  responsive  to  the  bill,  nor  sustained  by  proof, 
at  the  final  hearing  of  the  cause  are  entitled  to  no  consideration. 
lb. 
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67.  When  a  defendant,  executrix,  at  law  had  confessed  judgment,  and 

sought  to  set  it  aside  in  equity,  for  the  purpose  of  obtaining  a  new- 
trial,  on  the  ground  of  subsequent  discovery  of  a  receipt  for  the 
money  claimed,  the  denial  on  oath  of  all  previous  knowledge  of  the 
existence  of  the  receipt,  and  statement  of  the  time  and  manner  of  its 
discovery  by  the  complainant  in  her  bill  for  relief,  she  being  the 
custodiary  of  the  papers  of  her  testator,  must,  in  the  absence  of  all 
proof  impeaching  its  verity,  be  received  by  the  Court  as  evidence, 
and  weighed  in  connexion  with  the  other  facts  in  the  cause,    lb, 

68.  R.  died  in  1816,  leaving  a  widow  and  minor  children.    In  the  follow- 

ing year  the  widow  married  D.  who.  with  his  wife  and  her  children 
went  into  possession  of  the  estate  of  R.  In  1820,  D.  was  appointed 
guardian  of  the  children;  he  remained  in  possession,  cultivating  and 
using  the  lands  and  negroes,  &c.  until  1882,  receiving  and  selling 
the  crops,  and  using  their  proceeds,  when  he  delivered  up  the  estate 
to  the  children,  declaring  he  should  not  claim  anything  for  his 
wife^s  thirds  of  her  first  husband  ^s  estate.  Upon  a  bill  filed  in 
1833,  by  D.  and  wife,  against  the  heirs  of  R.  claiming  her  third  of 
the  rents  and  profits  of  the  estate,  her  right  to  dower  being  ad- 
mitted, it  appeared  that  D.  had  delivered  the  crop  of  1881,  to  W. 
one  of  the  children.  Heldy  that  if  D.  had  any  claim  for  a  proportion 
of  the  crops  of  1831,  it  was  against  W.  at  law,  and  that  he  could  not 
recover  against  the  other  defendants,  prior  to  filing  his  bill  in  1883, 
and  that,  under  the  circumstances  the  complainants  were  not  en- 
titled to  interest  on  their  portion  of  the  rents  and  profits,  when 
ascertained.     DamaU  vs.  HiU,  270. 

69.  It  is  against  equity  to  permit  a  party  to  take  advantage  of  a  coarse 

of  conduct,  pursued  by  another  in  consequence  of  the  declared  in- 
tentions of  the  claimant,  made  with  full  knowledge  of  his  rights.  lb, 

70.  In  a  bill  for  a  widow  ^s  proportion  of  rents  and  profits  in  lieu  of  dower, 

her  right  being  admitted,  no  allegation  of  a  demand  for  an  assign- 
ment of  dower  is  necessary.  The  heir  in  possession  is  answerable 
for  damages  from  the  death  of  the  husband,  even  without  demand, 
unless  she  plead  tout  temp  prist ;  and  even  then,  he  is  liable  from  the 
date  of  the  subpoena  against  him.    lb, 

71.  Upon  a  bill  by  husband  and  wife,  claiming  a  portion  of  rents  and 

profits,  as  damages  for  the  detention  of  her  dower  or  in  lien  of 
dower,  the  defendants,  the  heirs  of  the  first  husband,  cannot  set  off 
a  demand  which  they  may  have  against  the  second  husband,  for  the 
use  and  occupation  of  the  land  during  their  minority.  The  two 
claims  are  not  due  in  the  same  right;  and  that  for  damages  would 
survive  to  the  wife.     76. 

72.  Where  the  proof  shews  that  the  defendants  were  in  possession  of 

land,  as  heirs-at-law,  the  legal  presumption  would  be,  that  such 
possession  continued  until  the  contrary  was  shown.    lb. 

73.  According  to  the  practice  of  the  Court,  an  account  charging  rents  and 

profits  may  be  brought  down  to  the  date  of  the  decree  in  this  Court, 
or  the  Court  of  Chancery,  or  to  the  time  of  the  delivery  of  posses- 
sion of  the  dower  assigned  to  a  widow.    lb. 
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74.  On  the  2nd  October,  1838,  the  complainants  filed  a  bill  claiming  an 
account  of  rents  and  profits,  and  a  proportion  thereof  as  due  one  of 
them  for  dower  in  her  deceased  husband's  estate.  On  the  3rd  of  the 
same  month,  the  same  complainants  filed  another  bill  against  the 
same  defendants,  claiming  an  assignment  of  dower,  and  an  account 
and  proportion  of  rents  and  profits  up  to  her  assignment.  Upon  the 
latter  bill  a  commission  to  assign  dower  was  issued,  executed,  re- 
turned, and  finally  ratified  in  1888;  but  the  decree  took  no  order, 
and  passed  no  Judgment  upon  the  subject  of  anterior  rents  and 
profits.  Held^  that  the  proceedings  and  decree  under  the  second 
bill  was  no  bar  to  a  recovery  under  the  first.    Ih. 

75.  Under  the  Act  of  1882,  chap.  302,  sec.  6,  this  Court  will  notice  judi- 
cial proceedings  embodied  in  the  record,  not  excepted  to,  neither 
pleaded  in  bar,  nor  offered  in  evidence,  but  which  may  materially 
affect  the  state  of  the  accounts  between  the  parties,  so  far  as  to 
remand  the  cause  with  instructions  for  further  proceedings.    lb. 

76.  Where  two  bills  are  depending  in  the  same  Court,  between  the  same 
parties,  upon  the  same  subjects-matter,  at  the  same  time,  and  various 
steps  are  taken  by  consent  in  both,  the  Court  under  circumstances 
will  Infer,  that  it  was  the  intention  of  parties  to  litigate  one  portion 
of  their  claim  under  one  bill,  and  another  part  under  the  other,  and 
not  treat  a  decree,  under  the  bill  which  covered  the  whole  ground, 
as  a  technical  bar  to  the  other.    lb. 

77.  By  the  well  established  practice  of  the  Court  of  Chancery,  no  cause 
is  ready  for  hearing,  until  the  commission  under  which  testimony 
has  been  taken,  has  been  returned  to  the  Chancery  office,  and  there 
remained  for  the  period  of  one  entire  term.  Richardson  vs.  StUlin- 
ger,  326. 

78.  By  the  rules  of  Baltimore  County  Court,  the  commission  and  testi- 
mony must  remain  in  Court  for  the  period  of  twenty  days  before  the 
case  is  ready  for  hearing.     lb, 

I  79.  Where  a  commission  was  sued  out  on  the  14th;  returned  on  the  17th; 

5  removed  to  the  Court  of  Chancery  from  B.  County  Court  on  the 

22nd,  and  a  decree  passed  on  the  24th  of  the  same  month,  the  decree 

was  prematurely  passed  under  the  Act  of  1820,  chap.  161.    lb. 

80.  The  general  rule  is,  that  a  Court  of  equity  is  not  to  be  resorted  to  for 

redress  where  full  and  complete  remedy  may  be  obtained  at  law.  1  b. 

Bl.  There  are  some  subjects  over  which  Courts  of  law  and  equity  exercise 

I  concurrent  power;  such  as  fraud  and  matters  of  account.     lb. 

82.  Where  plain,  adequate  and  complete  remedy  may  be  had  at  law,  a 
Court  of  equity  ought  not  to  be  resorted  to.    lb. 

83.  If  the  personal  estate  of  a  deceased  vendee  is  sufficient  to  discharge 
the  vendor's  equitable  lien  for  a  balance  of  unpaid  purchase  money, 
due  for  land  sold,  the  real  estate  ought  not  to  be  sold  for  that  pur- 
pose,   lb, 

84.  A  bill  in  equity  can  be  filed  to  enforce  the  vendor's  lien,  only  when 
the  complainant  has  exhausted  his  remedy  at  law,  or  where  he  avers 
such  facts  as  will  show,  that  he  cannot  have  a  full,  complete  and 
adequate  remedy  at  law.      2  b. 
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85.  Id  requiring  a  vendor  to  exhaust  his  legal  remedies,  or  show  that  he 

has  none  before  proceeding  in  equity  to  enforce  his  equitable  lien 
for  the  unpaid  balance  of  the  purchase  money,  he  is  not  required  to 
proceed  by  ejectment  to  re-possess  himself  of  the  land  sold;  nor  by 
way  of  attachment  or  fieri  facias  to  seize  and  sell  the  land  sold  by 
him  in  the  hands  of  the  vendee.    lb. 

86.  A  Court  of  equity  never  requires  a  complainant  to  do  a  nugatory  act, 

nor  an  act  which  may  impair  his  equitable  rights.     lb. 

87.  A  sale  by  a  vendor  of  the  land  sold  to  his  vendee  by  execution,  would 

be  subject  to  all  judgments,  liens  and  outstanding  equities,  existing 
anterior  to  the  date  of  the  judgment  against  such  vendee,  and  upon 
which  the  execution  issued.     lb. 
See  Executors  and  Administrators,  2. 
Husband  and  Wife,  5. 
Land  Office,  8. 
Limitations,  1,  2,  4,  5. 
Lottery,  5. 
Trusts  and  Trustees,  5. 

EVIDENCE. 

1.  The  evidence  taken  under  an  ex  parte  commission,  is  not  admissible 

against  a  defendant,  who  is  brought  into  the  cause  by  an  amend- 
ment made  in  the  plaintiff  ^s  bill,  after  the  commission  had  issued. 
Clary  vs.  Grimes.,  23. 

2.  The  declarations  of  the  assignee  of  a  bond  of  conveyance,  made  while 

it  was  in  his  possession,  and  while  he  was  the  holder  thereof,  are 
evidence  against  a  subsequent  assignee  of  the  same  bond,  who 
claimed  title  under  the  person  who  made  such  declarations.  Ih. 
8.  In  an  action  brought  upon  an  administration  bond,  for  the  use  of  S. 
who  claimed  as  the  assignee  of  the  obligee  of  the  intestate,  it  is  neces- 
sary to  prove  the  assignment  of  the  bond  to  the  equitable  plaintiff, 
but  an  objection  to  the  admissibility  of  the  bond  in  evidence,  does 
not  raise  any  question  about  its  assignment;  for  the  bond  maybe 
proved  as  a  part  of  the  chain  of  evidence  without  proof  of  the  assign- 
ment, and  if  no  such  proo{  was  eventually  offered,  the  proper  objec- 
tion would  be  to  the  plaintiff  ^s  right  to  recover.   Burgess  vs.  StateM' 

4.  Where  a  judgment  is  confessed  and  accepted  subject  to  the  defend- 

ant's discharge  under  the  insolvent  laws,  it  is  not  such  an  admission 
of  his  final  discharge,  as  to  constitute  sufficient  evidence  of  the 
affirmative  of  an  issue  upon  the  plea  of  nul  tiel  record  of  a  discharge, 
joined  in  a  scire  facias  to  revive  the  judgment.  Machall  vs.  Fcavnerf 
Bank,  119. 

5.  The  copy  of  an  account  of  the  defendant,  passed  against  a  deceased 

person,  certified  by  the  register  of  wills,  under  his  seal  of  office,  is 
not  evidence  against  him  to  establish  the  facts  set  out  upon  the  face 
of  such  account.  The  law  does  not  authorize  such  vouchers  to  be 
recorded,  nor  are  they  left  in  the  custody  of  the  register.  MUes  ts. 
Knott,  300. 

6.  Declarations  to  affect  a  sale  made  by  a  deputy  sheriff,  on  the  ground 

that  they  are  a  part  of  res  gestce,  must  appear  to  have  been  made  at 
the  time  of  the  sale.     lb. 
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7.  Declarations  of  la  deputy  sheriff,  at  the  time  he  made  a  sale  of  land 
under  a  fi.  fa.  are  inadmissible  in  an  action  of  ejectment  for  the 
land,  to  contradict  the  return  of  the  sheriff,  and  thus  show  that  a 
tract  returned  as  sold  by  one  name,  was  in  fact  sold  by  another 
name.    lb. 
See  Abbitration  and  Awabd,  2. 
Equity,  55,  64,  67,  72. 
Execution,  2. 
Husband  and  Wife,  4. 
Surety,  3. 
Trusts  and, Trustees,  5. 

EXECUTION. 

1.  A  levy  upon  ''part  of  a  tract  of  land  called  P.  containing,  &c.  more 

or  less,  which  is  now  in  the  possession  of  D.^'  upon  a  fieri  facias 
against  D.  is  sufficient  to  identify  the  property.    Murphy  vs.  Cord^  123. 

2.  The  misrecital  in  the  writ  of  fl^i  facias  of  the  judgment,  on  which 

it  is  founded,  does  not  render  it  inadmissible  as  evidence  for  the 
party  who  purchased  under  it.     Miles  vs.  Knotty  300. 

3.  The  failure  to  recite  the  judgment  accurately  in  the  writ  of  fi.  fa. 

does  not  render  the  process  void.    Ih. 

4.  It  is  erroneous  process,  but  such  an  error  does  not  affect  the  title  of 

a  purchaser  acquired  under  it.    Ih. 

5.  The  Act  of  1778,  chap.  21,  sec.  7,  gives  plaintiffs  a  year  after  a  stay 

entered  on  the  docket  to  issue  execution.    lb. 

6.  The  Act  of  1828,  chap.  194.  gives  three  years  from  the  date  of  the 

judgment,  and  not  from  the  expiration  of  the  stay,  to  issue  execu- 
tion. 

7.  If  there  be  no  stay  on  a  judgment,  or  a  stay  not  exceeding  two  years, 

execution  must  be  taken  out  within  three  years  from  the  date  of 
the  judgment.  If  the  stay  be  for  three  years,  or  a  longer  period 
than  three  years,  the  execution  may  be  taken  out  within  a  year  from 
the  expiration  of  such  stay,  according  to  the  Act  of  1778,  chap.  21. 

8.  So  far  as  the  right  to  issue  execution  is  concerned,  the  judgment  of 

supersedeas  dates  from  the  day  of  its  confession,  and  not  from  the 
day  of  its  being  filed.    7&. 

9.  No  execution  can  rightfully  issue  on  a  supersedeas  judgment  after 

three  years  from  its  date,  without  a  scire  facias  to  revive  it.     lb. 

10.  Whether  a  title  would  pass  to  a  purchaser  under  an  execution  issued 

upon  a  supersedeas  judgment,  more  than  three  years  after  its  date, 
depends  upon  the  question  whether  the  writ  was  void  or  voidable* 
If  void,  no  title  could  pass.  If  voidable,  the  purchaser  acquires  a 
title.    Such  process  is  only  voidable.    lb. 

11.  The  question  of  irregularity  in  the  issuing  of  a  writ  of  execution  can 

never  be  discussed  collaterally  in  another  suit.    lb. 
See  Equity,  87. 
Scire  Facias,  8. 

EXECUTORS  AND   ADMINISTRATORS. 

1.  Executors  and  administrators  who  may  sue,  or  be  sued,  in  many  cases 
sufficiently  represent  creditors,  legatees  or  distributees,  for  whom 
they  are  trustees.    Lucas  vs.  McBlair^  1. 
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2.  Where  the  circumstances  are  such  as  to  induce  an  executrix,  desirous 

of  acting  in  good  faith,  to  confess  a  judgment  against  her  deceased 
husband ^s  estate,  the  subsequent  discovery  by  her  of  a  receipt  for 
the  money  claimed,  of  which  she  was  utterly  ignorant  previoaslj, 
will  enable  her  to  apply  successfully  to  a  Court  of  equity  for  a  new 
trial  at  law,  where  the  defence  may  be  investigated.  Gardiner  vs. 
Hardey,  258. 

3.  One  administrator,  in  nowise  assenting  thereto,  is  not  liable  for  the 

consequences  of  the  negligence  or  misconduct  of  a  co-administrator. 
lb. 

4.  Where  executors  were  sued  in  a  joint  writ,* but  from  a  failure  to 

arrest  one  of  them,  judgments  were  rendered  against  them  at  dif- 
ferent terms,  and  one  of  them  subsequently  obtained  a  decree  in 
equity  for  a  new  trial,  that  Court  must,  to  accomplish  its  own  pur 
poses,  direct  both  judgments  to  be  stricken  out.    lb. 
See  Equity,  49,  63,  67. 

FRAUD. 

See  Equity,  10, 15,  81. 
Land  Office,  8. 

GUARDIAN  AND  WARD. 

A  guardian  cannot  incroach  on  the  capital  of  his  ward's  estate  without 
*    the  order  of  the  Orphans'  Court,  nor  can  the  real  estate  of  the  ward 
be  diminished,  but  by  the  approbation  of  the  Court  of  Chancerj. 
Hatton  vs.  Weems^  57. 
See  Wills,  6. 

HUSBAND  AND  WIFE. 

1.  By  the  Act  of  1798,  chap.  101,  the  right  of  a  surviving  husband  to  sue 

for  the  personal  estate  of  his  deceased  wife  is  conferred,  just  as  if 
he  had  administered  upon  her  estate.    Hatton  vs.  Weems,  57. 

2.  When  the  assets  are  in  Maryland,  the  right  to  sue  exists,  though  the 

wife  may  have  died  in  another  State.     lb. 
8.  Marriage  and  issue  born  alive,  entitle  a  surviving  husband  to  recover 
the  personal  property,  and  the  rents  and  profits  of  the  lands  of  a 
deceased  wife.    lb. 

4.  Where  a  married  woman,  who  has  a  separate  estate  during  coverture, 

was  furnished  with  articles  suitable  to  her  condition  in  life,  for  the 
use  of  the  house  in  which  she  dwelt  with  her  husband  and  family, 
and  both  before  and  after  the  decease  of  her  husband,  who  was  in- 
solvent, promised  to  pay  for  them  generally,  and  also  as  soon  as  she 
received  her  dividends  from  a  specified  portion  of  her  estate,  in  &n 
action  at  law,  brought  by  the  vendor  after  the  husband ^s  death,  to 
recover  the  value  of  the  articles  so  furnished,  against  the  wife,  the 
survivor,  the  Court  will  not  instruct  the  jury,  that  there  was  no  evi- 
dence that  the  private  and  separate  estate  of  the  defendant  was  ever 
pledged  originally  for  the  payment  of  the  plaintiff  *8  claim;  nor,  that 
there  was  no  evidence  that  the  goods  were  furnished  at  the  request, 
or  upon  the  promise  of  the  defendant.     Gray  vs.  Crook^  168. 

5.  Neither  will  the  Court  in  such  case  instruct  the  jury  that  the  proper 

jurisdiction  over  the  claim  of  the  plaintiff  (if  any  existed,)  was  vested 
in  a  Court  of  equity.    lb. 
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6.  Where  the  legatee  of  personal  property  dies  before,  and  his  widow 
survives,  the  testator,  she  is  entitled  to  the  same  proportion  of  it,  as 
if  her  husband  had  also  survived  him,  and  died  intestate,  as  where 
there  are  children,  to  one- third  part.    Harris  vs.  Harris^  824. 

INSURANtJE. 

1.  A  policy  of  insurance  against  fire,  upon  a  vessel,  building  in  the  port 
of  Baltimore,  and  for  a  si>eGified  period,  is  not  controlled  in  its 
operation  by  proof  of  usage  in  other  ports  of  the  Union.  Such 
usage  could  not  be  considered  as  entering  into  the  views  of  the 
parties  in  the  present  contract.    Mason  vs.  Franklin  Fire  Ins,  Co.  820. 

2.  In  a  valued  policy  against  fire,  ^'on  a  new  barque  now  being  built,  ^' 
it  was  the  design  of  the  parties  to  cover  the  vessel  in  the  process  of 
construction,  and  indemnity  was  agreed  to  be  furnished  for  her  loss 
by  fire,  whatever  might  be  her  progress  towards  completion,  when 
the  fire  occurred.    lb. 

8.  The  policy,  in  the  absence  of  proof  of  usage,  did  not  attach  upon 
articles  made  for  the  vessel,  delivered  in  the  ship  yard  where  she 
was  constructing,  in  a  condition,  and  intended  to  be  fitted  and  at- 
tached to  her,  if  she  had  been,  or  as  soon  as  she  might  be  ready  to 
receive  them.    lb. 

INTEREST. 

See  Equity,  47. 

Neqaoes  and  Slaves,  8. 

JUDGMENT. 

1.  D.  on  the  6th  February,  1822.  executed  a  mortgage  of  a  tract  of  land 
to  M.  to  secure  a  debt  due  him.  On  the  12th  March,  1821,  T.  re- 
covered a  judgment  at  law  in  the  county  where  the  land  lay,  against 
D. ;  but  not  having  sued  out  execution  within  a  year  and  a  day,  on 
the  21  st  February,  1823,  issued  a  scire  facias  to  revive  his  judgment. 
On  the  9  th  March.  1824,  obtained  a  flat  and  &  fieri  facias  on  the  6th 
April  following.    Under  this  writ,  the  mortgaged  premises  were 

levied  on,  and  sold.     Hdd,  that  the  mortgagee  could  not  maintain 
ejectment  against  the  purchaser.     Murphy  vs.  Cord^  128. 

2.  As  against  a  mortgage,  executed  within  a  year  and  a  day  after  the 
reDdition  of  a  judgment  at  law,  the  lien  of  a  judgment  will  pre- 
vail, though  the  plaintiff  has  occasion  from  lapse  of  time  to  revive 
his  judgment  before  he  can  sue  out  execution.     lb. 

See  Appeal  and  Erbor,  6. 
Equity.  58. 
Execution,  8. 

Executors  and  Administrators,  4. 
Limitations,  5. 
fcJciRE  Facias,  3. 
Taxation,  16. 

JUSTICE  OF  THE  PEACE. 
See  Appeal  and  Error,  8. 

Und  office. 

^'  A  warrant  of  resurvey  gives  the  holder  thereof  a  prior  right  accord- 
ing to  its  seniority,  to  acquire  a  title  to  all  the  vacancy  contiguous 
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to  his  tract  of  land ;  but  at  the  same  time  the  law  exacts  due  dili- 
gence according  to  the  rules  of  the  land  office,  from  such  a  holder, 
to  perfect  his  equitable  title  in  due  season,  or  protect  himself  from 
the  operation  of  other  surveys  which  may  conflict  with  his  rights, 
and  which  he  did  not  (as  he  might  have  done,)  caveat.  Steyervs. 
Hoye,  138.  * 

2.  No  land  can  be  taken  up  under  a  warrant  of  resurvey  as  vacancy, 
but  that  which  lies  adjacent  to  the  tract  resurveyed.  It  may  extend 
to  the  lines  of  other  tracts,  but  not  beyond  or  over  them.    lb. 

8.  Where  a  tract  of  vacant  and  unpatented  land  may  be  affected  by  one 
of  two  outstanding  warrants,  the  fact  that  the  one,  which  has  not 
the  prior  right,  did  execute  his  survey,  and  proceed  to  procure  a 
patent  in  the  absence  of  a  caveat  before  the  other,  is  not  a  circum- 
stance from  which  a  Court  of  equity  will  infer  fraud.     lb. 

4.  It  is  a  general  and  well  established  rule  of  the  land  office,  that  no 

patent  shall  be  issued  for  any  land  for  which  a  patent  has  been 
previously  granted,  yet  it  often  happens  from  inattention  or  accident, 
that  this  rule  is  not  observed,  and  therefore  it  has  been  laid  down 
from  a  very  early  period,  that  a  patent  always  gives  title  by  relation 
from  the  date  of  the  certificate,  special  warrant,  or  entry  in  the 
surveyor's  book,  on  which  the  land  has  been  particularly  desig- 
nated and  described.    Per  Bland,  J.  L.  O.    lb. 

5.  For  this  purpose  a  warrant  of  resurvey  is  considered  as  a  special 

warrant,  binding  from  its  date,  so  that  by  this  legal  relation  to 
the  date  of  the  certificate  or  special  designation,  the  evils  which 
may  arise  from  there  being  apparently  two  legal  titles,  derived 
from  the  same  grantor,  for  the  same  land,  may  be  in  a  great 
measure  easily  corrected.     Per  Bland.  J.  L.  O.    lb. 

6.  Where  there  are  remaining  in  the  land  office  two  certificates,  held  by 

different  persons,  for  the  same  land,  upon  which  no  patent  has 
been  issued,  the  holder  of  the  elder  certificate  may  by  caveat  pre- 
vent a  patent  from  issuing  on  the  younger  one;  but  if  he  does  not 
do  so,  and  a  patent  is  obtained  on  the  junior  certificate,  a  patent 
will  not  upon  a  caveat  be  granted  upon  such  elder  certificate. 
Per  Bland,  J.  L.  O.    lb. 

7.  All  proceedings  in  the  land  office  being  public,  and  open  to  all  per- 

sons, it  may  fairly  be  presumed,  that  the  holder  of  the  elder  cer- 
tificate, knew  of  and  waived  all  objection  to  the  Issuing  of  a  patent 
upon  the  junior  certificate.    Per  Bland,  J.  L.  O.     lb. 

8.  A  patent  obtained  upon  a  junior  as  against  an  elder  certificate,  or 

special  warrant,  by  reason  of  the  negligence  of  the  holder  of  such 
elder  certificate  or  special  warrant  in  not  attending  to  his  prior 
rights,  or  not  filing  a  caveat,  is  valid;  and  may  destroy  the  con- 
tinuity of  an  adjacent  vacancy,  for  which  otherwise  the  holder 
of  the  elder  certificate  might  have  procured  a  patent.     lb. 

9.  A  caveat  may  be  entered  at  any  time  before,  but  not  after  a  patent 

has  been  actually  signed  by  the  Governor  and  Chancellor,  and 
the  great  seal  affixed  thereto.     lb. 

LIEN. 

Where  it  was  held^  that  a  lien  existed  for  the  payment  of  certain  bonds 
of  conveyance  executed  by  A.  (who  subsequently  became  an  insol- 
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vent  debtor),  out  of  the  proceeds  of  the  land,  as  against  him,  his 
trustees  and  judgment  and  general  creditors.     Repp  vs.  Repp,  285. 
See  Equity,  83,  84,  85,  87. 
Surety,  4. 

LIMITATIONS. 

1.  Upon  a  bill  filed  to  sell  real  estate  for  the  payment  of  debts,  upon  the 

ground  of  insufficiency  of  the  personal  estate  of  the  deceased  to 
satisfy  them,  the  acknowledgment  of  the  heir-at-law  and  devisee  of 
the  debtor,  that  ''it  was  a  debt  he  would  have,  and  intended  to  pay,'' 
is  sufficient  to  remove  the  bar  of  the  statute.    Hall  vs.  Cresivell,  26. 

2.  The  Statute  of  Limitations  runs  against  a  claim  or  debt  up  to  the  time 

it  is  exhibited  or  filed  in  Chancery.     lb. 

3.  Where  a  claim  arises  upon  a  bond  of  indemnity,  it  is  not  barred  until 

after  the  principal  debtor  and  creditor  have  been  both  dead  twelve 
years,  or  the  thing  in  action  has  been  above  twelve  years  standing. 
lb. 

4.  Promissory  notes,  dated  10th  March,  1814,  at  sixty  days,  were  dis- 

counted for  the  use  and  accommodation  of  the  second  endorser,  the 
prior  parties  being  only  securities.  Suits  were  brought  upon  them 
by  the  holder  against  the  securities  in  1815,  and  judgments  obtained 
against  them  in  September,  1816.  They  were  paid  on  the  20th  August, 
1818,  more  than  three  years  after  the  maturity  of  the  notes.  The 
second  endorser  died  in  April,  1814.  Held — That  as  respects  the  accom- 
modation endorser,  the  running  of  the  statute  was  suspended  by  the 
suit  brought  against  him,  and  the  judgments  obtained  thereon,  and 
that  the  payment  made  by  him  on  the  20th  August,  1818.  by  coercion 
of  law  and  under ^.  fa.  gave  him  a  right  to  be  re-imbursed  out  of 
the  real  estate  of  his  principal,  upon  a  bill  filed  by  him  in  1819 
against  his  heirs,  and  to  which  the  Statute  of  Limitations  opposed 
no  bar.     7  b. 

5.  Where  judgments  were  recovered  against  a  principal  and  surety,  and 

the  surety  paid  them  with  money  advanced  by  a  third  party,  and 
then  the  plaintiff  in  the  judgments  assigned  them  to  the  surety, 
who  assigned  them  to  the  third  party  making  the  advance,  covenant- 
ing in  the  assignment  that  a  pre-existing  mortgage  from  the  surety 
to  the  third  party  should  be  responsible  for  the  advance,  the  third 
party  will  not  be  deemed  the  purchaser  of  these  judgments,  but  will 
bold  them  as  collateral  security  for  his  advance.  The  right  to  the 
judgments,  (in  a  CJourt  of  equity,)  is  in  the  surety,  subject  to  the 
equitable  rights  of  the  third  party— the  assignee.  Therefore,  a  bill 
filed  by  the  surety  against  the  real  estate  of  the  principal,  (now 
deceased,)  within  three  years  from  the  payment  of  the  judgments, 
prevents  the  running  of  the  Statute  of  Limitations,  though  the  party 
making  the  advance  did  not  become  a  party  to  the  bill  for  more  than 
six  years  thereafter.  J  b. 
See  Surety,  2. 

LOTTERY. 

!•  It  was  the  object  of  the  Act  of  1889,  chap.  31,  to  prohibit  in  future,  all 
lottery  grants  by  the  Legislature,  and  all  grants  of  licenses  to  deal 
in  lotteries  by  the  lottery  commissioners,  so  far  as  it  could  be  done 
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ivithout  affecting  antecedent  or  prior  vested  rights,  secured  by  a  con- 
stitutional sanction.     Lucas  vs.  McBlair,  1. 
2.  The  Act  of  1889,  chap.  31,  was  not  confined  to  grants  of  lottery  privi- 
leges by  the  Legislature,  but  was  intended  to  cover  the  whole  system 
of  dealing  in  lotteries,  and  to  prohibit  the  granting  of  licenses  by 
the  Lottery  Commissioners,  and  the  sale  of  schemes  by  them,  except 
as  to  existing  private  lottery  grants;  and  the  power  the  Legislature 
before  possessed  of  regulating  such  private  grants,  and  the  means 
by  which  they  might  be  more  effectually  and  speedily  accomplished. 
lb. 
8.  By  the  Act  of  1816,  chap.  89,  the  Visitors  and  Governors  of  W.  Col- 
lege were  authorized  ''to  propose  a  scheme  or  schemes  of  a  lottery 
for  raising  a  sum  not  exceeding.  &c.  clear  of  all  expenses,  and  to 
dispose  of,  or  sell  all  or  any  of  the  tickets  of  said  lottery  or  lotteries, 
and  to  draw  the  same,  or  to  authorize  any  other  persons  to  draw  the 
same,"  &c.     By  the  Act  of  1821,  chap.  16,  the  V.  and  G.  of  St.  J's 
College  were  authorized  ''to  propose  a  scheme  or  schemes  of  a  lot- 
tery or  lotteries  for  raising  a  sum  not  exceeding.  Sec.  and  to  sell 
such  scheme  or  schemes  to  any  persons  whatsoever,  and  the  pur- 
chaser or  purchasers  thereof,  are  hereby  empowered  to  sell  and  dis- 
pose of  the  tickets  in  the  said  lottery  or  lotteries. "    Upon  these  Acts 
it  was  held — 
(1.)  The  assignees,  of  the  V.  and  G.  of  the  Colleges,  of  the  fran- 
chises created  by  those  Acts,  possessed  no  greater  powers  than 
their  assignors. 
(2.)  The  terms  of  those  Acts  are  unambiguous. 
(8.)  They  communicate  an  authority  to  propose  a  scheme  or  schemes 

for  raising  a  limited  amount. 
(4.)  When  the  schemes  for  raising  that  amount  have  been  proposed 
and  drawn,  the  authority  given  by  those  Acts  has  performed  its 
office,  whether  the  letter  of  the  Act  or  the  legislative  intent  is 
regarded. 
(5.)  It  was  the  intention  of  the  Legislature,  that  the  sum  specified 
should  be  raised;  it  gave  adequate  means  for  its  accomplish- 
ment; it  was  the  duty  of  the  owner  of  the  schemes,  in  the  exer- 
cise of  his  franchise,  previously  to  drawing  such  schemes,  to 
have  sold  all  the  tickets.  In  that  mode  was  the  amount  author- 
ized to  be  raised. 
(6.)  It  being  admitted  that  if  all  the  tickets  had  been  sold,  in  the 
schemes  which  have  been  drawn  under  the  Acts  of  1816  and 
1821,  that  a  larger  amount  would  have  been  raised  than  was 
authorized  by  them,  the  franchise  thereby  created  was  held  to 
be  exhausted.     Phalen  vs.  State,  18. 

4.  The  Act  of  1817,  chap.  154,  declaring  the  effect  and  construction  of 

previous  lottery  grants,  so  far  as  to  show  under  what  circumstances 
those  grants  shall  be  deemed  exhausted,  must  be  regarded  as  of  over- 
whelming influence  in  the  decision  of  similar  questions  arising  under 
grants  made  subsequent  to  its  passage.     lb. 

5.  Where  parties  claim  to  exercise  a  lottery  privilege,  under  a  grant 

which  in  point  of  law  is  exhausted  by  proceedings  under  it,  the  pa^ 
ties  so  claiming  and  acting  may  be  restrained  by  injunction.    lb. 
See  Equity,  1,  4,  5. 
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Where  there  is  a  senior  and  a  junior  mortgage,  by  the  same  mortgagor, 
of  the  same  land,  to  different  parties,  and  both  file  a  bill,  and 
obtain  a  decree  for  a  sale,  but  the  sale  in  fact  took  place  under 
the  proceedings  upon  the  senior  mortgage,  there  is  no  objection  to 
the  junior  mortgagee  claiming  payment  of  his  debt  out  of  the  sur- 
plus, after  the  discharge  of  the  elder  mfortgage  debt.  Lee  vs.  Bote- 
ler,  223, 

See  Equity,  56,  58. 
Judgment. 
Taxation,  15. 

NEGROES  AND  SLAVES. 
I  1.  Where  it  is  necessary  to  determine  the  value  of  the  hire  of  negroes, 

I  by  an  average  of  opinions,  the  estimates  of  those  who  did  not  know 

I  the  negroes,  ought  not  to  be  mixed  up  with,  and  allowed  equal 

I  weight  and  influence  with  the  valuations  of  those  who  did  know 

I  tbem,  and  who  testified  from  such  their  personal  knowledge.    Lee 

\  vs.  PindJe.  197. 

i  3.  In  making  such  estimates,  proper  allowances  ought  also  to     e  made 

for  the  expense  of  maintaining  and  clothing  the  whole,  as  well 
those  incapable  of  labor,  as  those  able  to  work:  and  the  hire  of 
those  killed  by  accident,  ought  not  to  be  carried  further  than  the 
day  of  the  death.    lb. 
S.  Interest  may  be  charged  on  the  annual  hire  of  negroes  or  value 
of  their  services,  where  it  constitutes  a  debt,  from  the  time  it  be- 
comes due  and  payable.     lb. 
See  Equity,  46,  47. 
Wills,  16, 17. 

NEW  TRIAL. 

See  Executors  and  Administrators,  2,  4. 

ORPHANS'  COURT. 

See  Appeal  and  Error,  9,  10, 11. 

PARTNERSHIP. 
See  Equity,  89,  41. 

PAYMENT. 
See  Surety,  1. 

PLEADING. 

1.  The  defendant  who  pleads  a  discharge  under  the  insolvent  laws, 
upon  an  issue  joined  of  nul  tiel  record^  replied  by  the  plaintiff  in 
the  action,  must  produce  before  the  Court  all  the  proceedings  in  the 
matter  of  his  petition  for  such  relief,  and  show  their  conformity  to 
the  Acts  of  Assembly  in  such  case  made.  Mackall  vs.  Farmert  Bank^ 
119. 

2.  The  docket  entries  made  by  the  clerks  of  the  County  Courts  in  such 
cases,  are  not  equivalent  to  a  record  of  the  proceedings.     lb. 

8.  Defences  arising  after  the  commencement  of  an  action,  should  be 
pleaded  puis  darrein  continuance^  or  against  the  further  maintenance 
of  the  suit.    Semmes  vs.  Naylor^  247. 

4.  In  an  action  of  debt  to  recover  a  statutory  penalty,  the  defendant 
moved  in  arrest  of  judgment,  because  the  declaration  did  not  con- 
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elude  'against  the  statute  in  the  case  made  and  provided;^^  nor  con- 
tain any  "'averment  that  the  offence  was  committed  contrary  to 
the  statute  on  which  the  suit  was  brought,"  nor  any  '^averment 
that  the  offence  was  committed  contrary  to  any  statute."  but  Held^ 
that  the  words  "wjiereby  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  sum  became  forfeited"  found  in  the 
nairr.  were  a  sufficient  compliance  with  the  rules  of  pleading.  lb. 
See  Covenant,  2. 

Equity,  2,  6,  7,  33,  34,  35,  37,  51,  65. 

PRACTICE. 

See  Equity,  19,  62,  73. 

PRINCIPAL  AND   AGENT. 
See  Debtor  and  Creditor,  1. 

PROMISSORY  NOTES. 
See  Attachment,  2. 
Limitations,  4. 

SALE. 

See  Equity,  87. 
Evidence,  6. 
Execution,  4, 10. 

SCIRE  FACIAS. 

1.  Upon  a  judgment  in  favor  of  A.  and  B.  the  counsel  of  the  surviving 

plaintiff  A.  ordered  the  clerk  of  the  County  Court  to  issueawnrs 
facias^  directing  it  in  writing  in  the  name  of  the  survivor.  The  writ 
in  fact  was  issued  in  the  name  of  both  the  original  plaintiffs.  Upon 
motion  of  the  administrator  of  the  survivor,  who  had  become  a 
party  since  the  writ  was  sued  forth,  the  Court  ordered  a  duplicate 
of  the  original  scire  facias  which  had  been  lost,  to  be  made  out  and 
filed,  and  then  ordered  an  amendment  of  the  writ,  so  as  to  coDfonn 
to  the  plaintiffs^  original  instructions.  Affirmed  upon  appeal.  Byrne 
vs.  McPherson,  112. 

2.  Where  by  the  docket  entries  it  appeared  before  judgment  confessed, 

that  the  defendant's  discharge  had  been  suggested,  it  is  no  variance 
that  a  scire  facias  upon  the  judgment  had  been  issued  without  refer- 
ence to  such  suggestion.     Mackall  vs.  Farmers  Bank,  119. 

3.  Upon  a  scire  facias  to  revive  a  judgment  against  the  original  defend- 

ant, the  alienees  of  his  land  after  the  judgment* within  a  year  and  a 
day.  need  not  be  made  parties,  for  the  purpose  of  enabling  the  plain- 
tiff to  levy  upon  such  lands,  under  his  revived  judgment.    Murphy 
vs.  Cord.  123. 
See  Execution,  9. 

SET-OFF. 

The  right  of  set-off  is  reciprocal,  and  mutual  claims,  and  such  as  are  in 

the  same  right,  can  alone  be  set-off.     Hall  vs.  Creswell^  26. 
See  Equity,  71. 

STATUTE   OF  FRAUDS. 
See  Wills,  5. 
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STATUTES. 

I.  CJONSTRUCnON   AND   EFFKCJT. 

1.  Where  the  object  of  the  Legislature  in  passiog  a  statute,  was  the 

suppression  of  a  great  moral  evil ,  the  construction  of  it  should  be 
benign  and  liberal,  and  not  so  restricted  as  to  leave  much  of  the 
mischief  designed  to  be  suppressed,  the  chance  of  still  being  succ-ess- 
fully  pursued.    Lucas  vs.  McBlair,  1. 

2.  The  title  and  preamble  of  an  Act  are,  strictly  speaking,  no  parts  of  it, 

though  they  may  be  resorted  to  in  explanation  of  the  enacting 
clause,  if  it  be  doubtful;  or  to  restrain  its  generality,  when  it  would 
be  inconvenient  if  not  restrained.  lb. 
8.  The  reservation,  ''further  and  other  remedy  may  be  provided  by 
law  in  the  premises  as  the  Legislature  may  enact, '^  contained  in 
the  Act  of  1804,  chap.  55,  sec.  3,  a  part  of  the  amended  Constitu- 
tion of  this  State,  relating  to  the  removal  of  criminal  causes,  was 
intended  specifically  to  authorize  a  detailed  system,  prescribing, 
the  "manner  and  terms, ^^  to  be  observed  by  parties  entitled  to  the 
right.     Crotnivell  vs.  State,  177. 

4.  The  Act  of  1805,  chap.  65,  sec.  49,  is  not  repugnant  to  the  Act  of  1804, 

chap.  55,  sec.  3.     lb. 

5.  It  is  only  a  plain  and  palpable  contradiction  of  their  enactments, 

that  will  induce  the  Court  to  say  that  one  Act  of  the  General 
Assembly  violates  another.     lb. 

6.  It  is  a  rule  in  the  exposition  of  statutes,  that  the  will  of  the  Legis- 

lature is  to  be  regarded,  and  carried  into  effect,  so  far  as  they  keep 
within  the  limits  prescribed  to  them  by  the  Constitution  or  funda- 
mental law.    State  vs.  B.  <&  O.  R.  R.  Co.  279. 

7.  In  ascertaining  such  will  or  intention,  the  rule  is,  that  if  divers 

statutes  relate  to  the  same  thing,  they  ought  to  be  all  taken  into 
consideration  in  construing  one  of  them.    lb. 

8.  It  is  a  rule  in  the  construction  of  statutes,  that  all  which  relate  to  the 

same  subject,  notwithstanding  some  of  them  may  be  expired,  or  are 
not  referred  to,  must  be  taken  to  one  system,  and  construed  con- 
sistently,    lb. 

9.  The  words  of  a  statute  are  to  be  taken  in  their  natural  and  ordinary 

signification  and  import;  and  if  technical  words  are  used,  they  are 
to  be  taken  in  a  technical  sense.    76. 

10.  The  term  forfeit,  in  common  parlance,   strongly  implies  penalty. 

It  is  not  the  language  of  convention  or  contract,  but  in  mandatory 
in  its  character.     lb. 

11.  Although  the  right  of  expounding  laws  belongs  to  a  different  de- 

partment of  the  Government  than  the  Legislature,  still  the  sense 
of  the  Legislature,  subsequently  expressed  upon  the  subject  of  laws 
of  doubtful  import,  is  a  circumstance  not  entirely  to  be  disregarded. 
/6. 
See  Commissioners. 

n.  British  Statutes. 
12  Car.  2,  c.  24.     Dorsey  vs.  Sheppard^  131. 

m.  Acts  of  Assembly. 
1778,  c.    21.    Miles  vs.  Knott,  800. 

24.  12G.  &J. 
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:.    66.  Daivgon  vs.  Broion,  34;  Wcuhington  vs.  BodgMn.  2+3; 

ZMdter  va,  A'err,  843. 

.    88.  Luckett  ^b.  Jay,  46. 

.  101.  Hatton  vs.  IVeems,  57;  Ojr«(i  va.  Gott.  2S8. 

.    55.  OomiteW  vs.  State,  177. 

..    65.  Cromwell  va.  S(a(e,  177. 

.    34.  Doraey  VB.  Sfeeppard.  131, 

.    8fl.  Pftaien  va.  Stale,  13. 

.  154.  Phaleii  vB.  Siaie,  13. 

.  161.  Hatton  vs.  ITwms,  57;  Rititardson,  vs.  StUlinger.  326. 

.    40.  P/ioien  VB.  S(n(e,  13. 

.  ISI.  Tax  Cases,  82. 

..  194.  Miles  vs.  AiioH.  300, 

.  117.  Burgess  va,  S(a(e,  43;  Gray  va.  Croofc,  183, 

.  200.  Prout  vs.  Berrj/.  195, 

.  173.  Tax  Ccwes.  82. 

:.  129.  Lucas  va.  McBlair.  1. 

.  185.  CTojeH  vb.  Crawford,  190. 

.  298.  Tax  Cases,  82. 

,  302.  DaniaU  vs.  Jftfi,  270. 

.  142.  Tax  Cases,  83. 

.  395.  Slate  va,  B.  *  O.  ii,  fi.  Co..  379. 

.  392.  Dogle  vs.  C'onn/iV»  of  Balto.  Co.,  332. 

.    31.  Lucas  va.  McBlaii.l. 

.    23.  TrtJ-  Cases.  82. 

scurity  who  pays  the  debt  of  his  principal  at  par  in  deprecialad 
nk  DOtes,  can  only  recover  the  amount  given  for  them,  and  iQ  tlw 
senco  of  auch  proof,  the  payment  will  be  estimated  at  the  curreot 
irket  price  at  the  lime  of  the  payment,  Hatl  vs.  Creswell,  SS, 
iiritiea  in  a  bond  who  pay  off  the  debt,  may  recover  aeparatelj  the 
ma  reapectivelj  paid  by  tbem.  and  the  evidence  which  one  of  them 
ly  have  to  rebut  the  plea  of  liniitatioua.  does  not  neceaaarily  enuTe 

the  benefit  of  the  other  aurety.     lb. 

van  the  deputy  sheriff  of  S.  and  gave  bond  with  B,  aa  his  auiety. 
th  were  eued  to  judgment;  after  thia.  G.  with  J,  as  hia  suwIJ. 
ve  an  injunction  bond,  and  procured  an  injunction  to  aUyp'''' 
idicigB  upon  the  judgment  against  him.  Hia  bill  was  finally  dii- 
iased.     In  an  action  upon  the  injunction  bond  entered  for  the  0* 

B.  againet  J.  the  aurety,  who  pleaded  that  G.  had  prosecuted bii 
junction  with  effect,  and  performed  all  he  was  bound  to  do  by  the 
Qdition  of  that  bond:  it  appeared  that  B.  the  equitable  pUin'i^' 
d  paid  off  the  judgment  against  him,  part  before  and  partifi*' 
i  commencement  of  the  action  against  J,  Held,  that  under  ■** 
ite  of  the  pleadings,  the  defendant  J.  could  not  give  in  evideoM 
i  payment  by  B.  made  after  the  commencement  nf  thia  sotion- 
d  that  B,  by  virtue  ot  hia  payment  of  the  original  judgl"*""' 
ainst  him,  was  not  entitled  to  an  assignment  from  S,  ot  tb«  '^' 
DCtion  bond,  bo  as  to  enable  him  to  proceed  against  J,  Thepnii' 
ileB  of  contribution  between  co-sureties  do  not  apply  to  encli  * 
Naylor.  247. 
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4.  The  surety  in  the  first  bond  would  be  entitled  on  the  ground  of  sub- 
stitution, to  the  benefit  of  any  lien  upon  his  owir  property,  either 
real  or  personal,  which  the  principal  debtor  might  give  to  the  credi- 
tor, as  a  security  for  the  payment  of  his  debt,  or  as  the  means  of 
re-imbursement  and  indemnity  against  loss,  if  in  his  character  of 
surety  he  should  be  compelled  to  satisfy  such  debt,  and  that,  no 
matter  when  the  lien  was  created.    lb. 

See  Contract. 
Covenant,  3.  5. 
Equity,  53,  54,  57-60. 
Limitations,  5. 
Wills,  12. 

TAXATION. 

1.  The  State  has  the  power  to  exempt  from  taxation  particular  items  of 

property,  to  the  extent  proposed  in  the  Act  of  March,  1841,  chap.  23; 
as  also  in  the  charters  of  the  Baltimore  and  Susquehanna  Railroad 
Company.  Act  of  1H27,  chap.  172,  sec.  20,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  Act  of  1831,  chap.  296, 
sec.  19.     Tax  Cases,  82. 

2.  The  7th  and  11th  sections  of  the  Act  of  1821,  chap.  131,  are  to  be 

regarded  as  securing  the  banks  from  further  tax  or  charge  for  their 
franchise  or  banking  privilege,  but  not  as  exempting  the  property 
belonging  to  such  banks,  or  the  shares  of  stock  therein  held  by  indi- 
viduals, from  taxation.     lb. 

3.  The  property  of  a  bank  being  represented    by  the  shares  of  stock 

therein,  both  cannot  be  taxed;  and  therefore,  when  the  tax  is  im- 
posed on  the  stock  in  the  hands  of  shareholders,  the  property  of  the 
bank,  real  or  personal,  cannot  also  be  taxed.     lb. 

4.  The  stock  of  the  banks  in  Baltimore  in  the  hands  of  shareholders  was 

rightfully  taxed,  but  the  Appeal  Tax  Court  erred  in  taxing  the  real 
and  personal  property  of  the  same  banks.     lb. 

5.  The  banks  in  the  City  of  Baltimore,  incorporated  before  and  after  the 

year  1821,  are  in  the  same  condition,  as  to  the  exemption  of  the 
banking  privilege  from  taxation — at  all  events,  the  Act  of  1835, 
chap.  142,  must  have  relieved  the  case  of  all  doubt  as  to  the  banks 
claiming  under  that  law.    lb. 

6.  Non-residents  of  the  State  are  liable  to  the  tax  in  respect  of  stock 

held  in  the  banks  of  this  State,  as  well  as  residents  here.     lb. 

7.  It  also  results,  that  as  the  stock  is  the  representative  of  the  property 

of  a  company,  the  exemption  of  the  one  must  be  considered  as  the 
exemption  of  both,  unless  the  exemption  be  made  on  the  ground  of 
selection,  to  show  which  is  intended  to  be  taxed  to  the  exclusion  of 
the  other.     lb. 

8.  In  the  case  of  The  Baltimore  and  Susquehanna  Railroad  Company, 

Act  of  1827.  chap.  72,  sec.  20,  the  stock  is  expressly  exempted,  and 
the  whole  object  would  be  defeated  by  taxing  the  property;  the 
mortgage  executed  to  the  State,  cannot  exempt  the  property  mort- 
gaged from  taxation  in  the  hands  of  the  company  mortgagor.  lb. 
8.  In  the  case  of  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company,  the  Legislature,  by  the  same  Act  (1831,  chap.  296,  sec.  19,) 
which  exempts  the  stock,  reserves  the  right  to  tax  the  fixed  and 
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'  permaDeDt  works  of  the  compaDy,  the  tax  on  the  property  thus  ex- 
cepted from  the  exemption  is  proper  on  the  ground  of  selection.  lb. 
9.  The  tax  in  that  case  has  been  imposed  according  to  the  exception; 
the  bed  of  the  road,  the  rails,  buildings  and  steamboat  being  within 
it;  the  principle  of  valuation  adopted  is  proper;  taxing  the  buildings, 
steamboats  and  rails,  as  of  the  value  they  bear,  irrespective  of  their 
being  portions  of  a  railroad,  and  taxing  the  land  as  land,  and  not  as 
of  increased  value  by  reason  of  its  being  used  as  a  railroad.    lb. 

11.  The  charitable  and  literary  institutions  excepted  in  the  Act  of  1841, 

are  properly  considered  as  exempted.     lb. 

12.  The  exemption  of  the  Act  of  March.  1841,  chap.  23,  also  protects  from 

taxation  all  ''houses  of  public  worship  and  burying  grounds,'' but 
not  bank  stock  or  other  property  held  by  or  in  trust  for  religious 
institutions,  whether  incorporated  or  otherwise.     lb. 

13.  Shares  in  the  hands  of  stockholders  in  the  Insurance  Companies  being 

taxed,  the  stock  held  by  the  companies  as  part  of  their  property 
cannot  also  be  taxed.     lb. 

14.  A  bank,  as  in  the  case  of  The  Farmers  and  Merchants  Bank  of  Balti- 

more, being  the  holder  of  its  capital  stock,  is  not  liable  to  be  taxed 
thereupon.     lb. 

15.  A  mortgage  in  the  hands  of  the  mortgagee  is  liable  to  be  taxed  as  an 

item  of  his  property — though  all  his  other  property,  a  part  of  which 
was  mortgaged,  is  also  taxed,  and  he  cannot  claim  to  deduct  the 
sum  he  owes,  from  the  sum  due  to  him  on  mortgage.     lb. 

16.  A  literary  institution  whose  property  is  exempt  from  taxation,  con- 

fessing a  judgment  to  enable  the  plaintiff  in  the  judgment  to  borrow 
money  for  it,  does  not  exempt  such  judgment  in  the  hands  of  such 
plaintiff  from  being  taxed.  Protection  to  the  institution,  does  not 
protect  those  who  deal  with  it.     76. 

TRUSTS  AND   TRUSTEES. 

1.  A  trustee  ought  not  to  incur  expenses,  impairing  the  principal  of 

c.  q.  t.  estate,  without  the  approbation  of  a  Court  of  Chancery.  Hat- 
ton  vs.  Weems^  57. 

2.  Expenses  which  a  trustee  must  necessarily  incur,  and  which  can  be 

clearly  and  satisfactorily  seen  by  the  Court,  ought  to  be  allowed,  as 
the  Court  on  application  at  the  proper  time  would  have  allowed 
them.    lb. 

8.  If  a  trustee  has  mixed  trust  property  with  his  own:  kept  no  accounts 
of  the  produce  of  the  labor  of  slaves  held  in  trust,  nor  of  their 
clothing  and  maintenance,  nor  of  the  clothing  of  his  c.  q.  t.;  then 
by  reason  of  his  own  misconduct  and  negligence,  he  is  liable  to  have 
his  expenses  set  down  at  their  lowest  estimate.     Tb. 

4.  When  it  was  in  question  what  allowances  should  be  made  a  trustee 
for  raising  infant  slaves,  and  the  same  estate  had  been  under  the 
care  of  a  receiver  of  the  Court,  when  similar  expenses  had  been  in- 
curred, the  Court  as  against  a  delinquent  trustee  who  has  kept  no 
account,  considered  the  actual  disbursements  of  the  receiver  as  fur- 
nishing a  better  guide  to  truth  and  justice,  than  an  average  of  the 
opinions  and  estimates  of  witnesses,  of  what,  in  their  judgments, 
would  be  a  fair  price.     lb. 
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5.  The  Chancery  Ck>urt  for  attaining  justice,  where  the  record  furnishes 
no  other  means  of  arriving  with  more  certainty  at  the  truth,  will 
average  testimony  of  values;  hut  this  rule  has  exceptions,  and  is  not 
of  universal  application.  The  opinions  of  persons  accustomed  to 
furnish  boarding  and  lodging,  is  of  more  value  than  opinions  esti'- 
niatiDg  the  value  of  such  services  without  actual  experience;  neither, 
however,  is  conclusive,  but  the  Court  will  consider  the  relation  of 
the  parties,  and  other  circumstances,  as  between  trustee  and  c.  q.  t. 
lb. 

6.  A  trustee,  under  circumstances,  allowed  the  whole  income  of  his  c. 

g.  t.  for  board  and  maintenance,  and  taking  care  of  her  real  and  per- 
I  sonal  estate;  and  also  in  analogy  to  executors  and  administrators, 

(  was  allowed  commissions  on  the  products  of  real  estate,  and  on  the 

I  income  of  the  personal  estate,  and  the  value  of  the  latter  as  it  came 

I  to  his  hands.    Ih. 

^  See  COMMISSIONEBS. 

Equity,  31,  52,  53.  54,  56-59. 
executobs  and  administrators,  1. 
Wills,  10-14. 

USAGE  AND   CUSTOM. 
See  Insurance,  1,  3. 

WAGER. 

1.  By  the  Act  of  1838,  chap.  392,  sec.  3,  every  deposit  of  money  as  a 
wager  or  bet  upon  elections,  is  forfeited,  and  to  be  paid  over  to  the 
Levy  Court  or  County  Commissioners  of  the  county.  The  forfeiture 
attaches  to  the  deposit  the  moment  it  is  made,  and  the  Courts  or 
Commmissioners  may  recover  the  same  in  their  own  names.  Doyle 
vs.  Comm'^rs of  Balto.  Co.,  332. 

2.  This  being  the  public  law  of  the  land,  a  knowledge  of  it  is  imputed  to 
every  person  in  whose  hands  such  a  deposit  is  made.     lb. 

3.  No  notice  or  warning  is  necessary  to  prevent  the  payment  of  the  de- 
posit to  the  parties  to  the  bet.  If  such  payment  be  made,  it  is  at  the 
risk  of  the  person  making  it.     lb. 

4.  The  deposit  of  a  note  of  the  Bank  of  Virginia,  as  a  wager  or  bet,  is 
a  deposit  of  money  within  the  Act  of  1838,  chap.  392.     lb, 

5.  In  an  action  to  recover  the  forfeiture  of  the  deposit  under  the  Act  of 
1838,  the  jury  may  award  damages  equal  to  the  value  of  the  money 
forfeited.     lb. 

6.  It  is  not  essential  to  a  recovery  under  the  Act  of  1838,  that  both  par- 
ties to  the  bet  should  deposit  money.  If  either  make  such  a  deposit 
it  is  forfeited,  though  the  deposit  of  the  other  may  not  be  forfeitable. 
Ih. 

WILLS. 

H.  devised  in  1822,  to  his  son  and  his  heirs,  a  tract  of  land,  in  trust,  to 
permit  the  testator's  daughter  to  have  all  the  rents  and  profits  arising 
therefrom  during  her  natural  life,  and  after  her  death  to  her  chil- 
dren lawfully  begotten,  but  if  she  should  die  without  lawful  issue, 
then  I  give  and  devise  the  said  land  to  my  said  son  and  his  heirs 
forever:  Another  item  of  the  will  devised  various  slaves,  male  and 
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female,  "'on  the  same  terms, ^^  the  testator  had  given  the  land,  and 
another  clause  gave  also  on  same  terms,  one-half  of  his  stock, 
plantation  utensils,  and  household  and  kitchen  furniture.  The 
testator  gave  the  residue  of  his  estate  to  his  said  son,  whom  he  also 
appointed  his  executor.     Held  under  this  will — 

(1.)  That  the  daughter  took  an  equitable  estate  tail,  which  in  this 
State  is  converted  into  an  estate  in  fee,  in  the  lands  devised  to 
her. 
(2.)  That  in  the  personal  property  she  took  an  absolute  estate. 
(8.)  That  the  limitation  over  to  the  son  being  after  an  indefinite 

failure  of  issue,  is  void. 
(4.)  That  the  bequest  being  of  both  male  and  female  slaves,  and 
the  testator  intending  that  all  should  go  over  on  the  same  event, 
the  character  of  the  subject-matter  of  the  bequest,  as  in  the 
case  of  Briscoe  vs.  Briscoe^  6  G.  &  J.  232,  does  not  make  the 
limitation  over  valid.    Hatton  vs.  Weems^  57. 

1 .  Nuncupative  wills  are  not  favorites  of  the  law.     Dorsey  vs.  Sheppard, 

131. 

2.  The  factum  of  a  nuncupative   will   must  be  proved,   by  evidence 

more  strict,  and  stringent,  than  that  of  a  written  one.     lb. 

3.  The  testamentary  capacity,  and  the  animus  te^tandi,  at  the    time 

of  the  alleged  nuncupation,  must  appear  by  the  clearest,  and  most 
indisputable  testimony.     lb. 

4.  A  will  made  by  interrogatory,  may  be  valid;  but  when  so  made,  the 

Court  must  be  more  upon  its  guard  against  importunity,  more  jeal- 
ous of  capacity,  and  more  strict  in  requiring  proof  of  spontaneity, 
and  volition,  than  it  would  be  in  an  ordinary  case.  lb. 
•).  A.  nuncupative  will  which  contains  no  bequests,  which  merely  ap- 
points an  executor,  is  not  subject  to  the  operation  of  the  Statute 
of  Frauds  in  relation  to  such  testaments;  nor  to  that  of  the  Act  of 
1810,  chap.  84.     lb. 

6.  A  written  will,  by  the  Statute  12  Car.   2,  chap.  24,  is  indispensable 

to  the  appointment  of  a  testamentary  guardian.     lb. 

7.  When  the  want  of  mental  capacity  to  make  a  will,  is  urged  as  the 

ground  of  objection  to  the  probat  of  a  nuncupation,  it  is  the  duty  of 

the  party  offering  such  will,  to  prove  such  capacity  by  the  clearest 

testimony.    lb. 
s.  Where  the  testimony  leaves  the  mind  in  a  state  of  doubt  as  to  the 

capacity  of  the  testator  to  make  a  nuncupative  will,  it  is  the  duty 

of  the  Orphans'  Court  not  to  admit  it  to  probat.     lb. 
9.  Where  a  nuncupative  will  is  drawn  from  the  decedent  by  interroga- 

atories,  full  and  clear  proof  of  spontaneity  of  the  animus  testandi 

is  indispensable,     lb. 

10.  Where  a  testator  appoints  a  trustee,  and  directs  a  sale  of  his  real 

and  personal  estate  by  him,  the  proceeds  constitutes  an  aggregate 
of  personal  estate,  which  can  only  pass  as  such.  Legacies  for  life, 
with  remainder  over  in  such  cases,  only  entitle  the  tenant  for  life  to 
annual  interest  on  dividends.  Per  Bland,  Chancellor.  Clagett  vs. 
Crawford.  190. 

11.  The  petitions  of  various  legatees  under  such  a  will,  in  the  same 

Court,  being  in  relation  to  the  same  subject-matter,  must  be  treated 
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as  one  entire  and  blended  couree  of  judicial  proceedings,  to  which 
such  legatees  are  all  considered  as  parties.    Per  Bland,  C.    lb. 

12.  Where  some  of  the  co-legatees  in  such  a  case  were  sureties  for  the 
trustee,  who  sold  the  land  and  wasted  the  funds,  and  the  nature 
and  extent  of  their  liability  as  sureties  appeared  on  the  record,  they 
can  receive  nothing  until  the  other  co-legatees  are  paid  in  full  their 
portions  of  the  misapplied  funds.     Per  Bland,  C.     lb. 

13.  Although  it  is  true  as  a  general  rule,  that  where  money  is  directed 
to  be  invested  on  good  security,  it  cannot  be  put  out  on  mere  per- 

i  sonal  security  of  any  kind,  yet  where  a  testator  has  recognized  the 

I  propriety  of  making  an  investment  in  stocks,  bonds  or  other  securi- 

'  ties,   any  such  securities  as  have   been  received    by  the  trustee 

:  under  his  will,  may  be  considered  as  a  proper  investment,  unless 

I  it  should  appear  they  had  been  since  lost  by  his  misconduct  or  neg- 

ligence.    Per  Bland,  C.    lb. 

14.  In  such  case,  the  trustee  would  be  held  accountable  as  for  so  much 

money,  for  all  mere  simple  contract  evidences  of  debt  below  the 
grade  of  specialty  securities,  received  by  him.    Per  Bland.  C.    lb. 

15.  A  will  and  codicil  are  to  be  construed  together  as  one  instrument, 
>  and  are  to  be  reconciled  as  far  as  practicable:  but  if  there  be  any 
^  conflict  or  repugancy  between  them,  the  codicil,  as  the  last  indica- 
j  tion  of  the  testator ^s  mind,  must  operate  in  preference  to  the  will. 

Lee  vs.  Piadle.  197. 

16.  Where  it  was  held  that  by  the  codicil  to  a  will,  certain  slaves  were 
\  given  to  the  widow  of  the  testator  for  life,  and  at  her  death  to  the 
I                    children  named  therein,  and  that  the  pecuniary  legatees  under  the 

will,  and  the  personal  representatives  of  the  widow  could  not  be 
affected  by  the  decree  in  this  cause,  and  were  not  therefore  necessary 
parties.  From  the  death  of  the  widow,  the  hire  and  profits  of  the  ne- 
groes ceased  to  be  a  fund  for  the  payment  of  legacies.     lb. 

17.  Neither  were  the  legatees  of  the  slaves,  under  the  codicil,  obliged  to 
await  the  expiration  of  a  certain  term  of  years  specified  in  the  will 
before  they  could  claim  the  negroes  and  their  hires.  Their  rights 
attached  immediately  upon  the  death  of  the  widow.     lb. 

See  Appeal  and  Error,  9, 11. 
Equity,  50. 
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CASES 


AEGUBD    AND    BBTBEMINED 


IN   THE 

COURT    OF    APPEALS 


OF 


MARYLAND. 


•  JUNE  TEEM,  1843. 

The  State,  use  of  Ubath  Stevenson  vs.  Philip  Eeigabt.    1 

June,  1843. 

A  testator  devised  a  sum  of  money  to  his  two  grand-daughters,  as  and  for 
their  absolute  property,  to  be  taken  and  set  apart  for  that  purpose,  out 
of  his  personal  estate,  and  paid  them  as  soon  as  conveniently  may  be 
done  after  his  decease;  the  same  to  be  understood  as  bequeathed  unto 
them  BB  their  property  respectively,  and  not  to  either  of  their  respective 
husbands  or  their  father,  nor  their  step-brothers  or  step-sisters.  The 
sum  devised  to  one  of  the  females,  was  demanded  by  her  husband  from 
the  executors,  and  paid  over  to  him  by  them  upon  a  special  agreement. 
In  an  action  brought  by  the  legatee  against  the  administrators  of  her 
deceased  husband  to  recover  the  money  received  by  him.  Held^  that 
it  was  not  material  whether  the  will  gave  her  an  absolute  or  a  separate 
estate,  and  that  her  rights  must  depend  upon  the  validity  or  invalidity 
of  the  agreement,  in  virtue  of  which  the  money  was  paid  over  to  her 
deceased  husband,  (a) 

A  contract  founded  upon  an  equitable  duty,  such  as  would  be  enforced  by  a 
Cknirt  of  equity,  or  upon  a  moral  obligation,  which  no  Court  of  law  or 
equity  can  enforce,  or  to  do  that  which  an  honest  man  ought  to  do,  or 
upon  the  waiver  of  a  legal  right  by  the  party  entitled  to  it,  is  maintained 
by  a  sufficient  consideration.  \f>) 

The  executors  in  this  case  held  the  wife^s  legacy  as  trustees;  and  wherever 
it  is  necessary  for  a  husband  to  resort  to  a  Court  of  equity  to  get  posses- 

(a)  Cited  in  Bowie  vs.  Stonestreet.  6  Md.  480;  Bayne  vs.  State,  62  Md.  106. 
See  also  Stevevison  vs.  Shriver^  9  G.  &  J.  203;  Frisby  vs.  Parkhurst^  29  Md.  67. 

(6)  Approved  in  Whitridge  vs.  Barry.  42  Md.  151 ;  Drury  vs.  Briacoe^  Ibid, 
163;  Maikey  vs.  Danid,  59  Md.  489. 
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Bion  of  his  wife's  legacy,  that  Court  will  require  him  to  do  equity  by 

makiDg  a  settlement  upon  his  wife  and  children,  before  it  will  lend  him 

^^  its  aid  in  the  *  recovery  of  it;   and  a  promise  by  the   husband  to 

'^  the   executors  to  do  that  which  equity  would  do   in  this  case,  is 

founded  upon  a  sufficient  consideration. 

Where  the  husband  receives  the  money  of  his  wife,  not  in  virtue  of  his 
marital  rights  so  as  to  amount  to  a  reduction  into  possession,  but  as  ber 
trustee  and  for  her  benefit,  on  the  death  of  the  husband  it  continues  to 
be  her  property,  for  which  she  has  a  claim  against  his  estate,  and  does 
not  go  to  his  personal  representatives. 

The  agreement  being  valid  and  obligatory  upon  the  husband,  is  to  be  con- 
sidered as  a  substitution  for  the  equity  of  the  wife,  which  operated  for 
the  benefit  of  the  wife  and  children,  though  not  named,  which  a  Court 
of  equity  would  specifically  execute  against  the  husband  upon  a  bill 
filed  for  that  purpose. 

It  has  been  settled  by  this  Court,  that  the  wife's  equity  will  prevail  against 
an  assignment  of  the  husband  for  valuable  consideration,  or  in  payment 
of  a  just  debt,  (c) 

Where  the  husband  receives  his  wife's  legacy  from  the  executors  of  a  testa- 
tor, making  her  a  bequest,  and  promises  to  invest  the  money  for  her, 
does  not  invest  according  to  the  terms  and  conditions  under  which  he 
received  the  legacy,  and  dies,  his  widow  has  a  right  to  elect  to  consider 
him  her  debtor  to  the  amount  of  it,  as  so  much  money  had  and  received 
to  her  use.  (d) 

Where  the  merits  of  an  action  at  law  depended  in  every  aspect  of  it,  upon 
the  true  construction  of  an  agreement,  every  prayer  which  went  to  the 
right  of  action,  and  kept  out  of  view  the  effect  of  the  agreement,  and 
so  did  not  involve  the  true  point  of  controvery  between  the  parties,  is 
considered  as  wholly  abstract,  (e) 

A  Court  is  not  to  be  called  upon  to  settle  legal  principles  which  have  no 
relevancy  to  the  case  before  them.  (/ ) 

Where  the  Orphans'  Court,  upon  the  application  of  a  creditor  of  a  deceased 
person,  and  the  exhibition  of  the  proof  of  his  demand,  passes  a  claim  to 
be  allowed,  if  paid  by  the  executor  or  administrator,  and  upon  appeal 
that  order  is  reversed,  such  reversal  constitutes  no  bar  to  the  recovery 
of  the  same  claim  at  law.  The  Orphans'  Court  possessed  only  a  prima 
facie  jurisdiction,  and  the  exercise  of  the  appellate  jurisdiction  did  not 
increase  its  effect,  (g) 

An  executor  may  interpose  to  protect  the  wife's  equity  in  property  under 
his  control. 

Ignorance  of  the  law  cannot  be  made  available  where  there  is  a  full  know- 
ledge of  all  the  facts,  (h) 

(c)  Cited  in  Oswald  vg.  Hoover,  43  Md.  369.  Cf.  Duvatt  vs.  Bank,  4  G.  A 
J.  197. 

(d)  Cited  in  Oswald  vs.  Hoover^  48  Md.  871.  See  Buchanan  vs.  Deshon^  1 
H.  &  G.  199;  Rev.  Code,  Art.  51,  sec.  19. 

(e)  Cited  in  Crawford  vs.  BealL  21  Md.  234. 
(/)  Approved  in  Wilson  vs.  Wilson,  87  Md.  18. 

(g)  Cited  in  Warford  vs.  Colvin,  14  Md.  556;  Frisby  vs.  Parkhurst,  29  Md. 
67. 

(h)  Cited  in  Young  vs.  ^Vo»«,  1  Md.  400.  See  Lammot  vs.  Bowly,  6  H.  A 
J.  410;  Baltimore  vs.  Lefferman,  4  Gill,  425. 
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An  executor  or  administrator  may  retain  the  amount  of  a  debt  due  him  by 
bis  *  deceased  testator  or  intestate,  out  of  his  estate,  or  its  due  q 

proportion,  of  assets,  without  passing  his  claim  before  the  Or-  ^ 

phao8*Court. 

The  Act  of  Limitations  does  not  apply  to  the  claim  of  an  executor  against 
his  testator,  who  retained  for  his  debt.  He  could  institute  no  suit  at 
law  against  himself,  (i) 

* 

Appeal  from  Baltimore  County  Court.  This  was  aa  action  of 
debt,  commenced  on  the  12th  October,  1837,  by  the  appellant  against 
the  appellee  and  Oliver  Holmes. 

Tbe  plaintiff  below  declared  on  the  bond  of  Elizabeth  L.  Steven- 
son, Philip  Reigart,  H.  Niles  and  Oliver  Holmes,  dated  17th  March, 
1832,  for  J25,000,  conditioned,  that  if  the  above  bounden  E.  L.  S. 
aud  P.  B.  shoald  well  and  truly  perform  the  office  of  administrator 
of  Jo8ias  Stevenson,  Junior,  late  of  Baltimore  County,  deceased,  ac- 
cording to  law,  &c.,  then  to  be  void. 

Tbe  breach  assigned  was,  that  Urath  Stevenson,  executrix  of 
Josias  Stevenson,  recovered  a  judgment  in  Baltimore  County  Court 
against  E.  L.  S.  and  P.  E.,  as  administrators  of  J.  S.,  Junior,  de- 
ceased, for  as  well  the  sum  of  $1,000,  as,  &c.,  which  was  still  unpaid, 
thoagh  the  administrators  had  assets  to  satisfy  the  same.  Writ  of 
Ji.  fa.  returned  nulla  bonaj  &c. 

The  defendants  appeared  and  pleaded  general  performance,  with 
an  agreement,  that  the  defendants  should,  under  the  plea  of  per- 
formance, be  at  liberty  to  give  in  evidence  insufficiency  of  assets  and 
any  other  matters  that  conld  be  given  in  evidence  under  any  plea  to 
the  merits.  Seven  days'  notice  before  the  time  of  trial  of  such  other 
matters  being  first  given  to  plaintiff's  attorney.  All  errors  in  plead- 
ing on  both  sides  waived. 

It  was  also  agreed,  that  if  the  jury  reject  the  claim  of  Elizabeth 
Scbriver,  they  shall  find  a  general  verdict  for  the  plaintiff'  for  the 
amonnt  of  the  judgment  offered  in  this  case.  If  they  find  in  favor 
of  tbe  said  claim,  they  shall  find  a  verdict  for  the  plaintiff  for  9400. 
If  tbe  jury  find  in  favor  of  E.  S.  Schriver's  claim,  its  assets  shall  be 
marshaled,  and  the  amonnt  of  them,  as  well  as  the  amount  of  the 
^ebt,  ascertained  by  John  Glenn  and  David  Stewart,  Esquires,  and 
the  judgment  to  be  released  on  payment  of  such  sum  as  they  shall 
^certain  to  he  due. 

*If  the  jury  find  the  claim  of  E.  L.  S.,  a  like  marshaling 
of  assets  shall  be  made  by  J.  6.  and  D.  S.,  Esq'rs,  and         ^ 
judgment  to  be  released  upon  payment  of  the  amount  ascertained 
by  them. 

In  all  other  suits  upon  the  administration  bond  like  judgments  to 
be  entered,  a  like  marshaling  of  assets  to  be  made  by  J.  G.  and  D.S., 


(t)  Approved  in  Semmea  vs.  Young^  10  Md.  247;  Spencer  vs.  Spencer,  4  Md. 
Ch.4e5. 
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and  like  releases  to  be  entered  apon  their  amount.    Nothing  herein 
to  prevent  the  plaintiff  from  appealing. 

A  commission  to  take  proof  was  issued  by  consent  to  Lancaster. 

It  was  then  admitted  that  Oliver  Holmes  had  died  since  his  ap- 
pearance; that  Josias  Stevenson,  Junior,  died,  and  letters  on  his 
estate  were  issued  to  E.  L.  S.  and  P.  B.  in  1832,  and  that  J.  S.,  Jr., 
and  Elizabeth  Beigart  were  married  in  1827. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  her 
damages  at  $400. 

At  the  trial  of  this  cause,  the  plaintiff  offered  in  evidence  to  the 
jury,  the  following  judgment,  fieri  fa^as  and  return  of  said  fieri 
faciaSj  to  wit : 

Urath  Stevenson  vs.  Philip  Reigart  and  Elizabeth  Stevenson^  ad- 
ministrators of  Josias  Stevenson,  Jr.  In  Baltimore  County  Coort^ 
January  Term,  1837.  Case.  23rd  March,  1837,  judgment  by  con- 
fession for  $800  damages  in  the  narr.j  and  costs  of  suit ;  the  damages 
to  be  released  on  payment  of  $350,  with  interest  from  the  2nd  day  of 
July,  1832,  and  costs.  To  bind  assets.  Plaintiff's  costs  $9.73}. 
24th  April,  1837,  j^.  fa.  issued  to  May  Term,  1837.  Beturned  nuUa 
bona. 

Test :  Thos.  Kell,  Cllc  Balto.  Co'ty  Court. 

The  plaintiff  also  proved  that  administration  upon  the  estate  of 
the  said  Josias  Stevenson,  Junior,  had  been  duly  committed  to  Eliza- 
beth L.  Stevenson,  his  widow,  and  to  the  defendant,  on  the day 

of ,  in  the  year  1832,  and  that  assets  came  to  their  hands,  bat 

not  to  an  amount  sufficient  to  pay  all  claims  against  said  estate. 

The  defendant  then  offered  in  evidence  to  the  jury  an  admitted 
copy  of  the  last  will  and  testament  of  Dr.  Albert  Dufresne,  who  de- 
parted this  life  some  time  in  the  year  1823,  and  that  his  said  will  was 
duly  proved,  and  that  letters  testamentary  •  were  duly  granted 
^  on  the  13th  day  of  August,  1823,  to  Dr.  Samuel  Dufresne  and 
Peter  Beed,  two  of  the  executors  therein  named;  that  Maria 
Beigart,  one  of  the  legatees  therein  named,  afterwards  departed  this 
life,  in  her  minority,  without  leaving  any  child,  and  without  ever 
having  been  married,  leaving  her  sister  Elizabeth  L.  Beigart,  (named 
m  said  testament  and  last  will,)  surviving  her;  that  the  said  Eliza- 
beth L.  Beigart  afterwards,  to  wit,  on  the  27th  day  of  March,  1827, 
intermarried  with  the  said  Josias  Stevenson,  Junior.  The  defendant 
further  proved  by  F.  Slower,  a  competent  witness,  that  he  was  ac- 
quainted with  the  said  Josias  Stevenson,  Junior,  in  his  life-time,  and 
with  the  said  Elizabeth  L.  Stevenson,  his  wife,  formerly  Elizabeth  L* 
Beigart,  and  that  she  is  his  niece;  that  some  time  in  the  year  1829, 
the  said  Stevenson  and  his  wife  were  at  the  house  of  the  witness  in 
Philadelphia,  and  the  said  Stevenson  then  said  that  he  wanted  bis 
wife's  legacy,  but  that  he  did  not  like  to  go  to  Lancaster  to  get  it; 
the  reason  why  he  wanted  it  was,  that  he  could  invest  it  in  Balti- 
more; that  it  was  his  intention  to  invest  it  in  Baltimore  for  his  wife's 
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«xclasive  use;  that  he  wanted  to  proteet  the  money  for  his  wife. 
Witness  told  him  that  he  considered  it  proper  that  he  should  do  so, 
s»  the  executors  were  trustees  of  this  fund,  and  it  was  the  evident 
intention  of  the  grandfather  to  secure  it  for  the  benefit  of  his  grand- 
daughters. He  said  he  could  iuvest  it  to  more  advantage  in  Balti- 
more, where  it  would  yield  eight  or  ten  per  cent.;  and  he  frequently 
repeated,  in  the  course  of  the  converaation,  that  he  intended  to 
^ttle  the  money  on  his  wife,  and  for  her  exclusive  use.  Mrs. 
Stevenson  was  present  during  the  conversation.  Stevenson  told 
witness  that  the  executors  wanted  security,  and  he  spoke  of  Mr. 
Beigart,  his  father-in-law,  as  the  chief  obstacle  to  his  getting  the 
legacy,  and  he  expressed  a  great  deal  of  surprise  at  the  conduct  of 
the  executors,  as  he  did  not  want  the  money  for  himself,  but  to  in- 
vest it  in  Baltimore,  where  it  would  yield  more  and  be  less  trouble- 
some to  him.  Witness  thinks  that  he  saw  Stevenson  afterwards, 
and  Stevenson  told  him  that  he  had  bought  a  house  in  Baltimore, 
near  the  circus,  in  the  name  and  for  the  benefit  of  his  wife.  The  de- 
fendant also  proved  •by  Judge  Dale,  a  competent  witness, 
that  some  time  iu  the  fall  of  1828,  Stevenson  came  to  Lan-  ^ 
ijaster  for  his  wife's  legacy.  Said  Stevenson,  and  Dr.  Samuel  Du- 
fresne,  one  of  the  executors  of  Dr.  Albert  Dufresne,  came  together 
to  bis  office,  and  spoke  to  witness  about  it.  Dr.  Samuel  Dufresne 
made  two  objections  to  paying  over  the  money;  the  first  was  that 
Mrs.  Stevenson  was  yet  in  her  minority,  and  that  the  property  was 
bers,  and  that  her  husband  could  not  execute  a  valid  release  to  the 
executors;  the  second  was,  that  he  himself  was  entitled  to  it  on  the 
coutingency  that  she  died  without  issue;  but  he  said  that  he  would 
waive  both  objections  if  Stevenson  would  invest  the  property  for 
Mrs.  Stevenson's  use.  Witness  suggested  a  conveyance  by  Dr.  Du- 
fresne to  Mrs.  Stevenson,  of  real  estate  in  Lancaster,  but  Stevenson 
said  that  he  did  not  want  real  estate  in  Lancaster;  that  he  would 
rather  have  it  in  money,  and  said  that  he  could  invest  it  to  more  ad- 
vantage in  Baltimore.  Eventually,  they  partly  came  to  the  con- 
iilosion  that  one-half  should  be  paid  in  real  estate,  and  the  other  half 
in  money.  Witness  remarked  to  Stevenson,  that  if  he  received  one- 
baif  in  cash,  it  would  be  a  very  pretty  beginning,  but  he  said  that 
be  did  not  want  any  of  it  for  himself;  that  he  was  in  business 
already.  They  finally  came  to  this  agreement,  that  one-half,  con- 
sisting of  real  estate  in  Lancaster,  should  be  transferred  in  trust,  for 
tbe  Qse  of  Mrs.  Stevenson,  and  that  the  other  half  should  be  given 
to  Stevenson,  and  that  he  should  invest  it  for  the  use  of  his  wife,  in 
real  estate  in  Baltimore.  Witness  told  him  it  would  be  his  interest, 
as  it  was  his  duty,  to  invest  it  for  his  wife,  and  he  said  it  was  what 
be  wished,  and  what  he  intended  to  do.  Stevenson  at  all  times  re- 
peated that  he  did  not  want  the  money  for  his  business,  but  to  iuvest 
it  in  real  property  for  his  wife.  He  came  again  to  Lancaster  in  the 
spring  of  1829,  and  he  said  that  he  had  obtained  the  opinion  of  two 
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of  the  ablest  lawyers  in  Baltimore,  that  he  was  entitled  to  the  lega- 
cies. Witness  looked  at  the  opinion,  and  read  it  over.  Witness 
then  told  Mr.  Stevenson,  that  by  the  laws  of  Pennsylvania,  no  per- 
son who  was  an  executor,  was  required  to  pay  over  money,  without  a 
^  refunding  bond  and  security.  Witness  •referred  him  to  the 
■  Act  of  Pennsylvania,  of  21st  March,  1772,  entitled  "An  Act 

for  the  most  easy  recovery  of  legacies,"  and  read  it  to  him  from  the 
book  of  laws,  and  at  said  Stevenson's  request,  witness  lent  him  the 
book,  which  he  carried  to  the  office  of  his  counsel  in  Lancaster.  He 
returned  and  said  that  he  could  not  give  the  required  security  in 
Pennsylvania,  but  could  do  so  in  Maryland.  Shortly  after  this.  Dr. 
Samuel  Dufresne  came  over  to  my  office  and  said  that  Stevenson  was 
pressing  him  for  the  money,  and  that  he  would  do  almost  anything 
to  get  rid  of  the  matter.  Witness  then  went  up  to  see  Mr.  Eeed,  the 
other  executor,  and  told  him  that  he  thought  Dr.  Dufresne  would 
give  way,  and  Eeed  said,  "zounds  I  the  money  shan't  go  out  of  my 
hands  that  way."  During  all  this  time,  Stevenson  said  that  he  only 
wanted  the  money  where  it  would  be  under  his  own' eye,  and  of  no 
more  use  to  him.  Reed  came  down  to  my  office.  It  was  finallj 
agreed  amongst  them,  that  Dr.  Samuel  Dufresne  should  convey  cer- 
tain parcels  of  property  in  Lancaster,  valued  at  $9,000,  to  Mrs. 
Stevenson,  for  her  use,  and  her  use  alone,  and  that  the  balance  of 
the  money,  being  $10,520,  or  thereabouts,  including  the  interest, 
should  be  paid  to  said  Stevenson,  to  be  by  him  invested  in  real  prop- 
erty in  Baltimore,  for  the  use  of  his  wife.  Witness  did  not  see  the 
money  paid,  nor  was  he  present  when  it  was  paid,  but  he  prepared  a 
release  to  the  executors,  which  was  executed  both  by  Mr.  and  Mrs. 
Stevenson,  and  left  in  my  hands,  upon  the  understanding  that  it 
should  be  delivered  over  to  the  executors,  upon  the  execution  and  de- 
livery of  the  deed,  for  the  real  property  in  Lancaster.  The  reason 
why  the  deed  was  not  executed  and  delivered  at  the  time  was,  that 
Mrs.  Stevenson  made  some  objection  to  Mr.  Eeigart,  as  trustee,  aud 
said  that  it  should  remain  until  they  returned  to  Baltimore,  and  that 
if  they  should  make  an  arrangement,  that  some  other  person  was  to 
be  inserted  as  trustee  iu  the  deed,  and  if  not,  then  the  deed  was  to 
be  executed  and  delivered  for  the  property,  with  Mr.  Eeigart^s 
name  as  trustee.  The  deed  was  executed  and  delivered  on  the  22nd 
July,  1829. 

•  The  defendants  then  offered  in  evidence  the  said  deed, 
®  which  is  as  follows,  to  wit : 

It  is  agreed  that  the  appellee  may,  at  the  argument  of  this  case  in 
the  Court  of  Appeals,  read  as  a  part  of  the  record  in  the  above 
case,  a  copy  of  the  deed  of  trust  from  Dufresne  and  others  to  Philip 
Eeigart;  and  that  an  agreement,  if  any  further  one  be  necessary, 
will  be  signed  on  the  part  of  the  appellants,  to  annex  the  same  to 
the  record,  as  a  part  of  the  bill  of  exceptions  in  which  it  is  called 
for.    It  is  further  agreed,  that  the  record  shall  be  made  out  and  sent 
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op,  without  the  actual  introductioD  of  said  deed  as  a  part  of  the 
e?ideDce,  a  reference  beiug  made  for  its  insertiou  iu  the  place  where 
itongbt  to  be  introduced. 

Tbe  defendant  fjurther  proved  by  said  Judge  Dale,  that  he  con- 
sidered the  said  deed  as  a  literal  execution  of  the  agreement.  The 
said  witness  on  his  cross-examination  further  stated,  that  the  release 
was  executed  in  the  month  of  May,  1829,  and  that  said  Dr.  SSamuel 
Dufresne  is  dead,  and  that  he  died  about  ten  years  since.  The  de- 
feudaut  further  proved  by  Franklin  Beigart,  a  competent  witness, 
that  on  the  very  day  on  which,  as  he  understood  the  money  was  paid, 
and  before  the  money  was  paid,  there  was  some  conversation  at  the 
dinner  table  between  Stevenson  and  the  father  of  the  witness,  iu  re- 
lation to  said  legacies.  Stevenson  said  that  he  had  a  great  deal  of 
trouble  with  the  executors,  and  he  complained  that  they  demanded 
a  bond  with  securities  in  Lancaster.  The  father  of  witness  then 
told  Stevenson  that  he  could  easily  get  rid  of  the  difficulty,  if  he 
woqM  do  what  he  ought  to  do.  Stevenson  said  that  he  had  promised 
the  executors  to  invest  it  in  property  in  Baltimore,  in  his  wife's 
name,  and  that  be  intended  to  invest  it  in  Baltimore  in  her  name, 
and  that  would  clear  the  executors,  but  they  still  demanded  security. 
Witness  went  after  dinner  on  that  day  with  Stevenson,  to  see 
Schaum,  whom  Stevenson  asked  to  be  his  security,  but  Mr.  Schaum 
declined  to  be  so,  upon  which  Stevenson  said  to  him,  that  he, 
Schanm,  would  run  no  risk,  as  he  Stevenson  had  promised  the  execu- 
tors that  if  they  would  pay  him  the  money  he  would  buy  property  in 
Baltimore  for  the  •use  of  his  wife.  Stevenson  contended  in 
conversation  with  the  father  of  witness,  that  he  was  not  ^ 
bonnd  to  take  any  real  property,  and  his  lather  told  Stevenson  thai 
the  executors  only  required  him  to  conform  with  the  will,  and  that 
by  tbe  will  the  legacy  was  given,  so  that  neither  the  father  nor  the 
hasbauds  of  the  granddaughters  could  touch  it.  They  both  were  a 
little  warm  on  the  subject.  Witness  says  that  sometime  in  1830,  he 
was  in  Baltimore,  and  Stevenson  there  took  him  to  a  piece  of  prop- 
erty near  the  circus,  where  re[»airs  were  being  made,  and  told  him 
that  that  was  the  property  he  had  purchased.  The  defendant  was 
proved  by  Peter  Reed,  a  competent  witness,  that  he  was  one  of  the 
executors  of  Dr.  Albert  Dufresne.  Witness  knew  Mr.  Stevenson 
after  his  marriage,  and  says  he  had  cause  to  know  him,  as  he 
troubled  him  very  much  about  the  legacy.  They  tormented  Dr.  Du- 
fresne, the  other  executor,  almost  to  death,  he  was  sickly  and 
crabbed;  but  witness  stuck  out,  and  told  Stevenson  that  he  would 
not  pay  him  unless  the  law  required  it.  Witness  asked  Stevenson 
why  be  did  not  do  as  the  will  required.  Witness  told  him  that  he 
should  not  have  the  money  unless  he  acted  ac(5ording  to  the  will. 
Stevenson  tried  to  get  security,  but  could  not.  He  said  he  would 
buy  property  in  Baltimore.  Witness  told  him  that  the  will  called 
for  tbe  money  to  go  to  the  separate  use  of  the  girl,  and  the  bond 
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vas  a  bond  to  secare  it  to  her  separate  use.  Witnesn  being 
mined  staled,  tliat  the  bood  required  by  the  executors,  waa 
ecording  to  the  Act  which  Judge  Dale,  at  the  time  of  this 
tion,  read  to  Stereuson  from  the  booli.  At  the  time  of  this 
tion  witness  sa;s,  that  one  legacy  had  been  paid  to  Steven- 
sb,  and  it  was  only  about  the  other  legac;  that  there  was 
ite. 

liotiff  then  further  to  maintain  the  issue  on  its  part  joined, 
<y  competent  testimony  that  the  said  Josias  Stevensou  and 
Elizabeth  L.  Beigart  were  married  on  tbe  27tb  day  of 
827.  The  plaintiff  also  offered  in  evidence  the  following 
ipositioDS  taken  in  a  former  suit,  and  '  to  be  received  in  tbia 
it  as  evideuce  under  tbe  agreement  which  follows  the  said 
ns: 

LAND,  Sci :  Tbe  State  of  Maryland  to  William  Frick,  J(An 
Edward  Fnrcell  and  Joho  B.  Fiudlay,  of  Lancaster,  Stat« 
ylvania,  greetiug:  Know  that  we  have  appointed  yon  or 
)  or  two  of  you,  to  be  onr  commissioners  to  examine  evi- 
ic.  Witness  the  honorable  Theodobiok  Bland,  Ghan- 
3  2ad  day  of  September,  Anno  Domini,  1833. 

Bamsbt  Waiebs,  Beg.  Cur.  Can. 
ssioners'  oatb,  &c. 

ms  of  witneseea  produced,  aworn  ot  affirmed,  and  examined 
15th  February,  1834,  at,  &e.,  by  virtue  of  a  commission,  &c 
uuel  Dufresne,  of,  &c.  deposeth  as  tbilows : 
you  koow  the  complainant,  and  did  you  know  Josias  Ste- 
Tuoior,  late  of  Baltimore  City,  deceased,  in  his  Hfe-timel 
said  first  interrogatory  he  deposeth  as  follows:  I  do  not 
nry  Stevenson,  tbe  complainant,  but  I  do  know  Elizabeth 
ison  and  Philip  Reigart,  and  I  did  know  Josias  Steven- 
or,  late  of  tbe  City  of  Baltimore,  deceased,  in  bis  life-time, 
e  you  any  knowledge  of  a  legacy  bequeathed  to  the  said 
I  L.  Stevenson,  by  her  graudt'atber  Albert  Dufresne,  of  the 
ancaster,  in  the  State  of  Pennsylvania  t  If  so,  please  state 
nt  thereof,  and  the  circumstances  by  which  tbe  said  legacy 
ided,  as  regards  the  payment  of  it  over,  and  annex  toyoor 
1  examined  aud  authenticated  copy  of  the  last  will  and  t«- 
f  the  said  Albert  Dufresne,  whereby  said  legacy  was  be- 
second  interrogatory  he  deposeth  as  follows:  By  will, Dr. 
lufresne,  late  of,  &c.,  deceased,  dated  the  Sth  of  December, 
to,  and  duly  proved  on  the  13th  diiy  of  August,  A.  D.  1823. 
•rs  testameutary  thereupon  issued  to  this  affirmant  and 
ad,  two  of  the  executors  named  in  said  will,  the  followiog 
amongst  others,  was  made  by  the  said  testator  in  bis  last 
:estameat. 
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•2nd  Item.  I  do  give  and  beqneath  unto  my  two  grand-  -- 
danghters,  Elizabeth  Beigart  and  Maria  Eeigart,  the  children  '■'■ 
of  my  late  dearly  beloved  danghter,  Albertina  Eeigart,  deceased, 
late  Albertina  Dufresne,  the  sum  of  eighteen  thousand  dollars,  that 
is  to  say,  the  sum  of  nine  thousand  dollars  to  each  of  my  said  grand- 
daughters, as  and  for  their  absolute  property,  which  said  sum  is 
to  be  taken  and  set  apart  for  that  purpose,  out  of  my  personal 
estate,  by  the  executors  of  this  my  last  will  and  testament,  and  the 
guardians  of  said  grand-daughters  hereinafter  named  and  appointed 
as  soon  as  conveniently  may  be  done  after  my  decease,  subject  never- 
theless, to  the  restrictions  and  limitations  hereinafter  mentioned 
and  expressed. 

3rd  Item.  It  is  my  will,  and  I  do  order  and  direct,  that  the  afore- 
said legacy  or  sum  of  eighteen  thousand  dollars,  shall  be  understood 
and  deemed  as  given  and  bequeathed  unto  them  as  their  property 
respectively,  and  not  either  to  their  respective  husbands,  or  to  their 
fiather,  Philip  Eeigart,  nor  their  step-brothers,  or  step-sisters,  in  case 
theyoreitherof  my  said  granddaughters,  Elizabeth  or  Maria,  should 
happen  to  die  without  leaving  any  child  or  children,  and  if  either  of 
thero,  the  said  Elizabeth  or  Maria,  should  die  without  leaving  any 
child  or  children,  then  the  whole  of  the  said  legacy,  or  sum,  shall 
descend,  come  and  belong,  and  I  do  hereby  give  and  bequeath  the 
same  unto  the  survivor  of  them.  But  in  case  tLey  should  both  die, 
without  leaving  any  child  or  children,  then  and  in  such  case  I  do 
give  and  bequeath  the  whole  and  every  part  of  the  said  legacy  or 
sum  of  eighteen  thousand  dollars  unto  my  sou  Samuel  Dufresne,  or 
his  legal  heirs  and  representatives. 

The  amount  of  the  legacies  under  said  will  to  each  of  the  grand- 
daughters of  said  testator,  as  directed  in  said  item  of  the  will  herein- 
before particularly  referred  to  by  affirmant,  was  nine  thousand  dol- 
lars. Josias  Stevenson,  Junior,  was  here  several  times  for  the 
amount  of  the  legacy  claimed  by  him  in  the  years  1828  and  1829. 
On  the  25th  of  May,  1829,  he,  Josias  Stevenson,  Junior,  obtained 
in  money  and  property  from  the  affirmant  and  Peter  Eeed,  execu- 
tors of  the  last  will  and  testament  of  said  Dr.  Albert  Dutre«ne,  de- 
ceased, and  from  them  as  *  guardians  of  the  said  Eiizabeth  ^ 
and  Maria,  the  two  grand-daughlters  mentioned  in  the  item  *'* 
of  the  will  hereinbefore  recited,  the  sum  of  nineteen  thousand  five 
hundred  and  twenty-six  dollars  and  eight  cents,  in  the  manner  here- 
inafter mentioned ;  the  sum  of  nine  thousand  dollars,  and  the  inte- 
rest thereon  was  paid  to  the  said  Josias  Stevenson,  Junior,  in 
cash,  and  the  residue  of  the  whole  amount  was  paid  by  convey- 
ance of  real  estate  in  the  City  of  Lancaster,  by  deeds  of  trust, 
by  which  the  property  was  to  be  held  for  the  use  of  the  said 
Elizabeth  L.  Stevenson.  This  real  estate  consists  of  three  parcels, 
to  wit,  &c. 
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The  exact  amount  of  cash  paid  to  the  said  Josias  StevensoD, 
Junior,  the  affirmant  does  not  recollect;  affirmant  has  not  a  distlDct 
recollection  of  every  circumstance  connected  with  the  paymeut  of 
the  legacy;  affirmant  recollects  that  Josias  Stevenson,  Junior, could 
not  get  the  sureties  required  by  the  Act  of  Assembly,  reqairiDg 
sureties  to  be  given  to  the  executors  as  aforesaid ;  affirmant  ex- 
pressed his  anxiety  to  Josias  Stevenson,  Junior,  about  securing  the 
property  to  the  said  Elizabeth  L.  Stevenson  ;  affirmant  has  uo  recol- 
lection of  any  promise  made  to  him,  that  the  money  should  l)e  in- 
vested for  her  use,  although  he  understood  that  such  a  promise  had 
been  made.  He  spoke  to  this  affirmant,  making  known  his  ioten- 
tion  to  purchase  some  property  in  Baltimore.  I  think  it  was  prop- 
erty near  the  circus  that  he  spoke  of.  The  time  of  this  conversation 
affirmant  does  not  exactly  recollect.  The  exemplification  of  the  will 
of  Dr.  Albert  Dufresne,  deceased,  being  endorsed,  complainant's 
Exhibit  A,  I  have  carefully  examined,  with  the  original  will  now  in 
the  register's  office  in  the  City  of  Lancaster,  and  find  the  same  exem- 
plification to  be  a  correct,  accurate  and  literal  copy  of  said  origiuai 
will. 

3.  Have  you  any  knowledge  of  the  payment  over  of  said  legacy; 
to  whom  made,  and  under  what  circumstances  T  If  so,  detail  the 
same,  fully  and  minutely,  and  state  the  time  thereof. 

To  said  third  interrogatory  deposeth  as  follows :  affirmant  states 
that  he  has  not  a  full  recollection  of  all  the  circumstances  connected 
with  the  payment  of  the  legacy  to  Josias  Stevenson,  Junior,  but  that 
as  far  as  his  knowledge  and  recollection  *  extended,  be  has 
detailed  the  same  in  his  answer  to  the  second  interrogatory. 

4.  Do  you  know  whether  or  not,  previously  to  said  payment,  or  at 
the  time  thereof,  the  said  Josias  Stevenson,  Junior,  on  his  part, 
expressly  undertook  and  agreed  to  invest  the  amount  of  the  said 
legacy  in  some  property  for  the  sole  and  separate  use  of  -the  said 
Elizabeth  L.  Stevenson,  and  whether  or  not  the  said  payment  was 
not  made  to  him  upon  his  said  undertaking  and  agreement,  and 
at  his  solicitation  f  State  all  your  knowledge  of  the  matters  en- 
quired of,  fully  and  in  detail. 

To  the  said  fourth  interrogatory  he  deposeth  as  follows :  affirmant 
states  that  he  has  no  other  knowledge  of  any  undertaking  or  agree- 
ment of  the  said  Josias  Stevenson,  Junior,  or  any  other  circumstances 
connected  with  the  payment  of  the  legacy  to  him,  other  than  that 
detailed  in  answer  to  the  second  interrogatory ;  said  Josias  Steven- 
son, Junior,  did  repeatedly  solicit  the  payment  of  the  legacy,  and 
the  delay  arose  from  the  anxiety  of  the  executors  and  guardians  to 
secui-e  the  interest  of  Elizabeth  L.  Stevenson ;  the  legacy  when  paid 
as  aforesaid,  was  paid  by  her  consent ;  affirmant  has  not  distinct 
recollection  of  any  other  matters  enquired  of  in  this  interrogatory, 
than  such,  as  he  has  detailed  in  his  answer  to  the  second  interroga- 
tory, and  in  his  answer  given  to  this  interrogatory. 
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BeDjamin  Schaam,  of  the  City  of  Lancaster,  gentleman,  aged 
twenty-seven  years,  or  thereabouts,  being  produced,  sworn  and 
examiued  on  behalf  of  the  defendants,  deposeth,  as  follows: 

1.  Same  as  before. 

To  said  first  interrogatory  he  deposeth  as  follows :  I  do  not  know 
Henry  Stevenson,  the  complainant,  but  I  do  know  Elizabeth  L. 
Stevenson  and  Philip  Beigart,  and  di<l  know  Josias  Stevenson, 
Jaiiior,  late  of  the  City  of  Baltimore,  deceased,  in  his  life-time. 

2.  Same  as  before. 

To  said  second  interrogatory  he  deposeth  ab  follows :  Deponent 
has  no  other  knowledge  of  the  legacy  bequeathed  to  Elizabeth  L. 
Stevenson,  by  her  grandfather  Dr.  Albert  Dufresne,  late  of  the  City 
of  Lancaster,  deceased,  nor  the  amount  •  thereof,  nor  any  of  -  . 
the  circumstances  connected  with  its  being  paid  over,  except  *^ 
that  Josias  Stevenson,  Junior,  called  upon  him  in  the  City  of  Lan- 
easter,  to  become  one  of  his  sureties  in  a  refunding  bond  that  he 
wished  to  give  the  executors  of  Albert  Dufresne,  deceased,  for  the 
pnr|K)se  of  enabling  him  to  receive  the  legacy  enquired  of  in  this 
interrogatory.  This  deponent  declined  becoming  his  surety;  that 
he  wished  him  to  get  some  other  person;  that  he  did  not  wish  to 
have  any  thing  to  do  with  it.  The  exemplification  of  the  will  of  Dr. 
Albert  Dufresne,  deceased,  being  endorsed  complainant's  exhibit  A, 
I  have  carefully  examined,  with  the  original  will  now  in  the  register's 
oiBoe  in  the  City  of  Lancaster,  and  find  the  same  exemplification  to 
be  a  correct,  accurate  and  literal  copy  of  said  original  will. 

3.  Same  as  before. 

Tosaid  third  interrogatory  he  deposeth  as  follows :  Deponent  says 
that  he  has  stated  in  his  answer  to  the  second  interrogatory  all  his 
knowledge  in  reference  tosaid  legacy,  and  that  he  has  no  knowledge 
of  any  other  circumstances,  except  such  as  are  detailed  in  his  answer 
to  the  second  interrogatory. 

4.  Same  as  before. 

To  said  fourth  interrogatory  he  deposeth  as  follows :  Deponent 
states  that  he  has  no  knowledge  of  any  of  the  matters  enquired  of 
in  this  interrogatory,  having  detailed  in  his  answer  to  the  second 
interrogatory  every  circumstance  of  which  he  has  any  knowledge  or 
recollection. 

William  Whiteside,  Esquire,  Register  of  the  County  of  Lancaster^ 
aged  thirty-nine  years,  or  thereabouts,  being  produced,  sworn  and 
examined  on  behalf  of  the  defendants,  deposeth  as  follows  : 

1.  Same  as  before. 

Tosaid  first  interrogatory  he  deposeth  as  follows:  Deponent  says 
that  he  neither  knows  the  complainant  nor  respondents,  nor  did  he 
b)ow  Josias  Stevenson,  Junior,  in  his  life-time. 

2.  Same  as  before. 

To  said  second  interrogatory  he  deposeth  as  follows :  Deponent 
bas  no  knowledge  of  the  legacy  bequeathed  to  Elizabeth  •  L.  -  « 
or  Stevenson,  by  Jier  grandfather  Afbert  Dufresne,  deceased,      *^ 
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the  amoant  thereof,  nor  the  circumstances  by  which  the  said  legacy 
was  attended  as  regards  the  payment  of  it  over,  nor  any  other  of  the 
circumstances  connected  with  same,  except  so  far  as  deponent  isiu- 
formed  by  the  exemplified  copy  of  the  will  of  the  said  Dr.  Albert  Dn- 
fresne,  deceased,  being  endorsed  complainant's  exhibit  A.  Deponent 
is  the  Register  of  Wills  of  the  County  of  Lancaster,  and  he  has  Ciire- 
fully  compared  and  examined  the  exemplified  copy,  endorsed  as  afore- 
said, with  the  original  will  of  the  said  Dr.  Albert  Dufresne,  deceased, 
now  on  file  in  his  office,  and  he  finds  upon  such  examination  aud 
comparison,  that  the  same  is  a  true,  accurate  and  literal  copy  of  the 
said  original  will,  on  file  as  aforesaid. 

3.  Same  as  before. 

To  said  third  interrogatory,  he  deposes  as  follows:  Deponent  Hays 
that  he  has  stated  in  his  answer  to  the  second  interrogatory  all  bis 
knowledge  in  reference  to  sad  legacy,  and  that  he  has  no  knowledge 
of  any  other  circumstances,  except  such  as  are  detailed  in  his  answer 
to  the  second  interrogatory. 

4.  Same  as  before. 

To  said  fourth  interr6gatory  he  deposeth  as  follows:  Deponent 
states  that  he  has  no  knowledge  of  any  of  the  matters  enquired  of 
in  this  interrogatory,  having  detailed  in  his  answer  to  the  second  in- 
terrogatory every  circumstance  of  which  he  has  any  knowledge  or 
recollection. 

Samuel  Dale,  of,  &c.,  deposeth  as  follows : 

1.  Same  as  before. 

To  said  first  interrogatory  he  deposeth  as  follows :  I  do  not  know 
Henry  Stevenson,  the  complainant,  but  I  do  know  Elizabeth  L.  Steven- 
son and  Philip  Reigart,  the  respondents,  and  I  did  know  Josias 
Stevenson,  Junior,  late  of  the  City  of  Baltimore,  deceased,  in  his  life- 
time. 

2.  Same  as  before. 

To  second  interrogatory  he  deposeth  as  follows :  Deponent  says 
that  he  has  knowledge  of  the  legacy  bequeathed  to  Elizabeth  L.  Hei- 
gart,  now  Elizabeth  L.  Stevenson,  by  her  grandfather  Dr.  Albert 
1 A  Dufr^'sne,  late  of,  &c.  Deponent  says  that  •  the  amount  due 
*^  to  Elizabeth  L.  Stevenson,  after  the  death  of  her  sister  Maria, 
under  the  will  of  her  grandfather  Dr.  Albert  Dufresne,  deceased, 
was  $18,000,  and  at  the  time  it  was  settled  in  1829,  when  the  execa- 
tors  were  released,  the  legacies,  with  their  interests,  were  $19,526.08. 
Deponent  says  some  time  in  1828,  Josias  Stevenson,  Junior,  came  to 
the  City  of  Lancaster,  and  demanded  the  legacy  coming  to  his  wife, 
under  the  will  of  her  grandfather  Dr.  Albert  Dufresne,  deceased. 
Dr.  Samuel  Dufresne,oneof  the  executors,  agreed  that  he  would  give 
him  the  legacy  coming  to  her,  although  she  was  under  age,  if  b^ 
would  take  one-half  of  it  in  real  property,  for  her  use,  and  other  half 
he  would  pay  in  cash.  Some  deeds  were  drawn  by  me,  and  executed 
by  Dr.  Samuel  Dufresne  to  that  efi'ect,  and  sent  on  to  him.    He  the 
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saidJosias  Stevenson,  Junior,  some  time  after,  came  to  Lancaster, 
perhaps  in  1829,  the  time  I  do  not  exactly  recollect,  and  said  he 
would  be  entitled  to  recover.  Deponent  says  that  Josias  Stevenson, 
Janior,  told  him  he  could  not  obtain  that  security  here,  but  could  do 
it  at  home  in  Baltimore,  and  that  he  wondered  why  the  executors 
should  ask  it  of  him.  Deponent  says  he  replied,  that  the  executors 
were  anxious  to  haviB  the  property  secured  to  Elizabeth  L.  Steven- 
son. Deponent  says  that  he  Josias  Stevenson,  Junior,  then  replied, 
if  be  got  the  cash,  he  would  apply  the  same  in  purchasing  real  prop- 
erty in  the  City  of  Baltimore  for  her.  Elizabeth  L.  Stevensoa^s  use, 
and  that  it  could  be  as  well  secured  there  as  in  the  City  of  Lancaster 
for  her.  Deponent  says  that;  Josias  Stevenson,  Junior,  remained  in 
the  City  of  Lancaster  at  one  time  for  about  three  days,  during  which 
time  he  frequently  called  at  my  office,  and  we  had  frequently  conver- 
sations to  the  same  effect,  as  to  what  is  detailed  above.  Ue  Josias 
Stevenson,  Junior,  borrowed  the  Acts  of  Assembly  from  me,  in  rela- 
tion  to  the  refunding  bond ;  he  said  he  would  take  them  and  consult 
his  attorney  in  the  City  of  Lancaster.  He  the  said  Josias  Steven- 
son, Junior,  finally  agreed  to  take  nearly  the  one-half  in  real  prop- 
erty in  the  City  of  Lancaster,  transferred  for  the  use  of  his  wife,  and 
the  balance  in  cash ;  and  on  the  25th  day  of  May,  1829,  he  released 
and  discharged  the  executors  and  guardians,  to  wit.  Dr.  Samuel 
*Dafresne  and  Peter  Beed.  Deponent  has  no  recollection  ^^ 
of  what  took  place  when  the  money  was  paid,  nor  of  any  con-  *  • 
Tersation  that  took  place  at  that  time.  Deponent  has  examined  the 
exemplified  copy  of  the  will  of  Dr.  Albert  Dufresne,  deceased,  being 
endorsed  complainant's  exhibit  A,  and  believes  it  to  be  a  correct 
copy. 

3.  Same  as  before. 

To  said  third  interrogatory  he  deposeth  as  follows:  Deponent 
states  that  he  has  not  a  full  recollection  of  all  the  circumstances  con- 
nected with  the  payment  of  the  legacy  to  Josias  Stevenson,  Junior, 
bot  that  so  far  as  his  knowledge  and  recollection  extends,  he  has  de« 
tailed  the  same  in  his  answer  to  the  second  interrogatory. 

4.  Same  as  before. 

To  said  fourth  interrogatory  he  deposeth  as  follows :  Deponent 
states  that  he  has  no  other  knowledge  of  any  undertaking  or  agree« 
meat  of  the  said  Josias  Stevenson,  Junior,  or  any  other  circum- 
stances connected  with  the  payment  of  the  legacy  to  him,  other  than 
that  detailed  in  answer  to  the  second  interrogatory.  Said  Josias 
Stevenson,  Junior,  did  repeatedly  solicit  the  payment  of  the  legacy, 
and  the  delay  arose  from  the  anxiety  of  the  executors  and  guardians 
to  seenre  the  int^erest  of  Elizabeth  L.  Stevenson.  The  legacy,  when 
paid  as  aforesaid,  was  paid  by  her  consent.  Deponent  has  no  dis- 
tinct recollection  of  any  other  matter  enquired  of  in  this  interro- 
gatory than  such  as  he  has  detailed  in  his  answer  to  the  second  inter- 
rogatory, and  in  his  answer  given  to  this  interrogatory. 


14  THE  STATE  vs.  REIGART.— 1  GILL. 

The  plaintiff  then  further  proved,  that  the  said  Elizabeth  L.  Bei- 
gart,  after  tlie  death  of  the  said  Josias  Stevenson,  Junior,  and  after 
letters  of  adiniuistration  had  been  granted  to  her  and  the  defendant, 
Pliilip  Reigart,  to  wit,  on  the  15th  April,  1837,  presented  to  the 
Orphans'  Court  of  Baltimore  County,  a  claim  against  the  estate  of 
Josias  Stevenson,  Junior,  an  account  of  the  said  sum  of  money,  b; 
him  so  received,  from  the  executors  of  the  said  Dr.  Albert  Dufresne, 
and  for  the  purpose  of  showing  the  proceedings  in  said  Orphans' 
Court,  and  the  proceedings  in  the  Court  of  Appeals,  u]K)n  an  appeal 
-m  Q  prosecuted  ♦  from  the  decision  of  the  said  Orphans'  Court,  in 
*^  relation  to  the  claim  so  referred,  the  plaintiff  offered  in  evi- 
dence the  following  record  of  a  judgment  of  the  Court  of  Appeals,  in 
a  csise  in  which  Henry  Stevenson  and  others  were  appellants  and  Ed- 
ward Shriver  and  Elizabeth  L.  Shriver,  his  wife,  formerly  Elizabeth 
L.  Stevenson,  were  appellees,  to  wit,  which  record  of  the  Court  of 
Appeals  is  sufficiently  stated  in  the  opinion  of  this  Court,  for  the 
purposes  of  this  report. 

The  plaintiff  proved  further,  that  the  said  Elizabeth  L.  Stevenson, 

on  the day  of ,  in  the  year ,  intermarried  with  the  said 

Edward  Shriver,  and  is  now  his  wife. 

All  the  foregoing  evidence  was  received  under  an  agreement  of  coan* 
sel  made  with  the  knowledge  and  assent  of  the  Court,  that  the  same 
should  be  and  was  received,  subject  to  all  objections  as  to  its  admissi- 
bility and  competency,  in  like  manner  as  if  objection  had  been  or  was 
made  to  its  admissibility,  before  the  same  was  received,  and  thatan? 
opinion  of  the  Court  in  regard  to  its  competency,  might  be  excepted 
to  in  like  manner  as  if  such  opinions  had  been  expressed  upon  objec- 
tions made  to  the  admissibility  of  the  evidence  before  the  same  was 
given. 

The  defendant  thereupon  submitted  the  following  prayer,  to  wit: 

If  the  jury  find  from  the  evidence,  that  it  was  understood  between 
Mrs.  Stevenson  (now  Mrs.  Shriver,)  and  her  then  husband  J.  Steven- 
son, Junior,  and  Reed,  one  of  the  executors  of  Dr.  A.  Dnfresne,  that 
if  said  executor  and  the  other  executor  and  guardian  of  Mrs.  SteT- 
enson,  or  either  of  them,  would  pay  him  over  the  legacy  of  91^000, 
without  requiring  of  him  personal  security,  that  the  same  would  be 
secured  to  the  separate  use  of  his  said  wife,  that  he  the  said  Steven- 
son would  invest  the  same  in  property  in  Baltimore,  for  such  use; 
and  if  they  further  find,  that  he  promised  said  parties  to  make  soch 
investment  for  the  consideration  aforesaid,  and  never  claimed  title 
to  said  legacy  as  of  his  own  absolute  property,  or  denied,  but  that 
the  same  should  be  held  by  him  for  his  wife's  use;  and  if  they 
further  find,  that  said  Reed  and  Mrs.  Stevenson,  in  consideration 
only  of  said  premises  and  undertaking  of  said  J.  SteveoHon, 
'^^  *did  agree  and  consent,  and  so  inform  him  the  said  executor, 
Dr.  S.  Dnfresne;  and  if  they  also  find,  that  without  advising  said 
wife  or  said  Reed,  or  said  S.  Dnfresne,  that  he  did  not  intend  to 
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eomplj  with  said  promise  or  undertaking^  he  said  J.  Stevenson  re- 
oeived  said  legacy  of  $18,000,  In  property  in  Lancaster,  secured  to 
the  use  of  his  said  wife,  and  in  money  $9,000,  and  added  the  balance 
thereof,  or  never  told  them  or  either  of  them,  that  he  intended  to 
hold  said  money  in  his  own  right,  that  tben  the  jury  are  to  allow  de- 
fendants, Shriver  and  wife,  a  ratable  dividend  on  the  account 
against  the  estate  of  said  J.  S.  Jr.  out  of  the  assets  of  said  estate, 
given  in  evidence  in  this  case  ;  of  which  opinion  the  Court  [PuRVi- 
Ai^GE,  A.  J.]  was,  and  so  instructed  the  jury. 

The  plaintiff  then,  upon  the  evidence  stated  in  the  foregoing  bill 
of  exceptions,  further  prayed  the  Court  as  follows: 

1.  That  according  to  the  true  construction  of  the  will  of  Dr.  Albert 
Dufresne,  the  legacy  thereby  bequeathed  to  Elizabeth  Beigart,  and 
the  legacy  thereby  bequeathed  to  Maria  Beigart,  and  which,  upon 
her  death,  survived  to  Elizabeth,  vested  absolutely  in  her  upon  her 
marriage  with  Josias  Stevenson,  Junior. 

2.  That  the  said  Josias  Stevenson,  Junior,  by  his  marriage  with 
(he  said  Elizabeth  Beigart,  was,  in  virtue  of  his  marital  rights,  en- 
titled to  demand  and  receive  of  the  executors  of  Dr.  Albert  Dufresne, 
the  bequests  mentioned  in  the  preceding  prayer. 

3.  That  the  executors  of  Dr.  Albert  Dufresne  had  no  right  to  hold 
or  to  invest  the  bequests  mentioned  in  the  preceding  prayers,  to  the 
sole  and  separate  use  of  the  wife  of  the  said  Josias  Stevenson,  Junior. 

4.  That  the  executors  of  Dr.  Albert  Dufresne,  could  not  lawfully 
require  or  exact  of  the  said  Josias  Stevenson,  Junior,  after  his  said 
marriage,  as  a  condition  to  the  payment  over  to  him  of  the  said  be- 
qaests  mentioned  in  the  preceding  prayers,  any  stipulation,  promise 
or  agreement,  that  he  would  hold  or  invest  the  same  for  the  sole  and 
separate  use  and  benefit  of  his  wife. 

5.  That  such  portion  of  the  bequests  mentioned  in  the  preceding 
•  prayers  as  was  received  by  Josias  Stevenson,  Junior,  after 

his  marriage  with  the  said  Elizabeth  L.  Beigart,  and  during  her  '^^ 
ooverture  with  him,  and  in  virtue  of  his  marital  rights,  became  his 
absolute  pro[)erty,  and  that  the  claim  now  preferred  against  his 
estate  by  his  widow,  for  money  thus  received  by  him,  cannot  be  sup- 
ported. 

6.  That  the  decree  of  the  Court  of  Appeals,  passed  at  December 
Term,  1837,  in  the  case  of  Henry  Stevenson  and  others  against  Edward 
Shriver  and  Elizabeth  Shriver  his  wife,  is  final  and  conclusive  upon 
the  parties  to  said  cause,  and  that  the  claim  advanced  by  the  skid 
Edward  Shriver  and  wife  in  said  cause,  is  not  a  lien  or  charge  upon 
the  entate  of  Josias  Stevenson,  Junior. 

7.  That  no  agreement  made  by  Josias  Stevenson,  Junior,  with 
Elizabeth  L.  Stevenson,  his  wife,  or  with  any  person  for  her,  after 
bis  marriage  with  her,  and  in  consideration  thereof,  to  receive  and 
hold  to  her  separate  use,  or  to  receive  and  invest  in  property  for  her 
leparate  use,  money  that  belonged  to  her  in  her  own  rights  before 
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and  at  the  time  of  said  mairiage,  and  upon  which  the  marital  right 
of  the  said  Josias  attached  by  said  marriage,  was  or  is  binding  npon 
the  said  Josias  Stevenson,  Junior,  or  his  administrators,  nor  can 
such  contract  made  as  aforesaid  be  the  foundation  of  any  claim  on 
the  part  of  the  said  Elizabeth  against  the  personal  estate  of  the  said 
Josias,  since  his  death. 

8.  If  the  jury  believe  that  he  was  bound  to  invest  this  property  by 
the  will  of  A.  Dufresne,  made  any  promise  to  invest  the  money  re- 
ceived from  the  executors  of  A.  Dufresne,  that  such  promise  was 
made  under  a  mistake  of  law,  and  is  not  binding  upon  him. 

9.  If  the  jury  believe  that  Josias  Stevenson  received  of  the  execu- 
tors of  A.  Dufresne,  the  money  in  question,  and  applied  the  same 
about  his  ordinary  business,  with  the  assent  of  his  wife,  aud  that 
neither  the  executora  of  said  Dufresne,  nor  his  wife,  required  its  sep- 
arate investment  during  his  life-time,  that  then  the  said  wife  has  no 
claim  upon  the  estate  for  his  money  so  received  and  used  by  said 
Stevenson. 

*I0.  That  there  is  no  evidence  to  show  a  debt  dae  to 
"^^  Shriver  and  wife,  or  either  of  them,  from  the  estate  of  Josias 
Stevenson,  Junior. 

11.  That  Edward  Shriver  and  Elizabeth  L.  Shriver  bis  wife,  late 
Elizabeth  L.  Stevenson,  and  widow  of  Josias  Stevenson,  Junior,  can- 
not in  right  of  the  said  Elizabeth  L.  Shriver,  the  administratrix  of 
said  Josias  Stevenson,  Junior,  retain  the  amount  of  the  claim  pro- 
duced in  evidence  in  this  cause,  and  sought  to  be  established  as  a 
debt  due  to  her  from  the  estate  of  the  said  Josias  Stevenson,  Junior, 
or  any  part  thereof,  because  the  same  is  not  passed  by  the  Orphans' 
Court,  and  therefore,  that  the  jury  in  marshaling  the  assets  of  the 
estate  of  the  said  Josias  Stevenson,  Junior,  in  this  cause,  cannot  con- 
sider or  treat  the  said  claim  as  a  debt  due  from  the  said  estate. 

12.  That  if  the  jury  shall  believe  that  the  promise  and  agreement 
testified  to  by  Beed  and  Reigart  was  made  by  the  said  Josias  Ste- 
venson, Junior ;  and  shall  also  believe  that  the  sum  of  money  claimed 
by  Edward  Shriver  and  Elizabeth  L.  Shriver,  his  wife,  was  not  paid 
to  the  said  Josias  Stevenson,  Junior,  under  said  agreement  and 
promise,  but  if  the  jury  find  that  a  new  agreement  was  made  be- 
tween said  Stevenson  and  Dale,  the  attorney  and  agent  of  the  exec- 
utors, that  said  Stevenson  should  receive  deeds  of  real  estate  in  Lan- 
caster, investing  the  half  of  the  money  in  the  hands  of  said  execa- 
tors  in  said  real  estate  for  the  separate  use  of  the  wife  of  said  Ste- 
venson, and  that  the  remaining  half  should  be  paid  to  him  in  cashf 
to  be  at  his  own  disposal,  then  no  debt  was  due  to  Shriver  and  wife 
for  which  defendants  can  claim  a  deduction  in  marshaling  the  assets 
in  this  case. 

13.  That  there  is  no  evidence  in  this  case  to  show  that  Josias  Ste- 
Tenson,  either  at  the  time,  or  after  he  consented  to  the  investmentof 
a  portion  of  his  wife's  legacy  in  real  estate  in  the  City  of  Lancaster* 
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for  her  separate  use,  promised  the  execators  of  Dr.  Albert  Dafresne, 
or  Samuel  Dale,  or  his  said  wife,  that  he  woald  invest  the  balance  of 
said  legacy  upon  its  being  paid  to  him  in  property  for  her  nse,  or 
that  he  woald  in  any  manner  hold  it  for  her  use. 

•14.  If  the  jury  find  from  the  evidence,  that  Josias  Steven-  '*'* 
son,  Junior,  consented  that  one-half  or  about  half  of  the  legacy  given  his 
wife  by  the  will  of  Dr.  Albert  Dufresne,  should  be  invested  in  real 
estate  for  her  sole  use,  he,  the  said  Josias,  was  under  no  legal,  moral, 
or  equitable  obligation,  to  make  any  further  provision  for  the  sole 
use  of  his  said  wife  out  of  the  balance  of  the  said  legacy. 

15.  That  if  the  jury  believe  from  the  evidence,  that  Josias  Steven- 
son, Junior,  gave  his  consent  that  one-half  or  about  half  of  the  legacy 
given  his  wife  by  the  will  of  Dr.  Albert  Dufresne  should  be  invested 
in  real  estate  for  her  sole  and  separate  use,  and  if  they  further  be- 
lieve, that  at  or  after  the  time  of  giving  such  consent,  he  promised 
the  executors  of  Dr.  Albert  Dufresne,  to  invest  the  balance  of  said 
legac}'  upon  its  being  paid  to  him  in  cash  for  the  sole  and  separate 
Qse  of  his  said  wife,  that  such  promise  was  without  consideration, 
and  not  binding  upon  him  in  law. 

16.  If  the  jury  believe  that  Josias  Stevenson  made  the  promise 
mentioned  in  the  testimony  of  Eeed  and  Eeigart,  to  invest  the  lega- 
cies of  his  wife  for  her  sole  use;  and  if  they  further  believe  that 
sach  promise  was  made  upon  the  condition  that  the  whole  amount 
of  said  legacies  should  be  paid  to  him;  and  if  they  find  that  this 
condition  was  not  complied  with,  but  that  near  half  the  amount  of 
said  legacies  was  invested  by  the  executors  of  Dr.  Albert  Dufresne 
in  real  estate,  and  that  the  balance  only  was  paid  to  said  Stevenson 
in  cash,  that  then  the  said  yromise  was  not  binding  on  him,  and  no 
claim  founded  upon  it  can  be  a  charge  against  his  estate. 

17.  If  the  jury  believe  from  the  evidence,  that  Mrs.  Stevenson  was 
present  with  her  husband,  in  Lancaster,  when  he  demanded  the 
legacy  willed  to  her  by  Dr.  Albert  Dufresne,  from  his  executors ;  and 
was  also  present  when  the  portion  of  said  legacy  which  her  said  hus- 
band received  in  cash  was  paid  to  him,  and  that  she  did  not  demand 
of  him  or  of  the  executors,  that  such  portion  or  any  part  of  it  should 
be  invested  or  held  for  her  sole  use,  but  gave  her  free  consent  to  the 
said  payment  to  her  said  husband  without  condition  or  qualification, 
•then  the  defendant  cannot  set  up  by  way  of  claim  on  his 
estate  the  amount  of  money  so  paid  him  with  interest.  '^•' 

18.  The  plaintiff  prays  the  Court  to  instruct  the  jury,  that  if  they 
shall  believe  from  the  evidence  in  the  cause  that  the  executors  of  the 
said  Dr.  Albert  Dufresne,  after  the  intermarriage  of  the  said  Eliza- 
beth L.  Keigart  with  the  said  Josias  Stevenson,  Junior,  and  during 
the  life-time  of  the  said  Josias  Stevenson,  Junior,  and  with  the  con- 
sent of  the  said  Josias  Stevenson,  Jr.,  conveyed  certain  real  estate  in 
the  City  of  Lancaster,  by  deeds  of  trust,  for  the  sole  and  separate  use  of 
the  said  Elizabeth  L.  Stevenson,  to  the  value  of  one-half,  or  about 

2  IG. 
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ODe-half  of  the  said  legacies  mentioned  in  the  preceding  prayers;  and 
at  the  same  time,  or  about  the  same  time,  paid  to  the  said  Joeias 
Stevenson,  Junior,  in  cash,  the  whole  residue  of  said  legacies,  in  f<^ 
payment  and  discharge  of  the  said  legacies ;  and  shall  farther  be- 
Here  from  the  evidence  in  the  cause,  that  at  the  time  of  such  pay- 
ment, in  cash,  to  the  said  Josias  Stevenson,  Junior,  he  the  said  Josias 
Stevenson,  Junior,  as  an  act  contemporaneous  with  such  receipt  of 
the  said  money,  and  as  part  of  the  res  gestWj  executed  and  delivered 
to  the  said  executors,  a  receipt,  in  writing,  in  nature  of  a  deed  of 
release  in  respect  of  such  legacies,  and  that  the  same  deed  of  release 
was  then  and  there  accepted  and  received  by  the  said  executors ; 
and  shall  further  believe,  that  no  other  receipt,  release  or  other  in- 
strument of  writing  whatever,  wa«  then,  or  at  any  other  time,  either 
before  or  afterwards,  executed  and  signed  by  the  said  Josias  Ste- 
venson, Junior,  or  written  by  him  or  by  his  direction,  in  respect  of 
the  said  sum,  so  by  him  received,  or  in  respect  of  his  said  legacies, 
then  the  said  deed  or  release  is  the  best  evidence  of  the  capacity  in 
which  the  said  Josias  Stevenson,  Junior,  received  the  said  amount, 
and  of  the  trust,  if  any,  on  which  he  received  the  same,  and  that 
parol  evidence  cannot  be  received  of  its  contents,  without  shewing 
said  deed  of  release  to  be  lost,  or  otherwise  accounting  for  its  non- 
production. 

19.  That  limitation  is  a  bar  to  the  claim  of  Elizabeth  Stevenson, 
as  respects  the  claim  of  the  plaintiffs  in  this  case. 

♦The  Court  [Pueviance,  A.  J.]  refused  to  grant  the  said 
"^^  prayers,  or  any  of  them,  bat  rejected  the  same,  and  each  and 
every  of  them ;  to  which  refusal  of  the  Court  to  grant  the  said 
several  prayers,  and  to  the  refusal  of  the  Court  in  respect  of  each 
several  prayer,  and  to  grant  such  several  prayer,  the  plaintiff  ex- 
cepted. 

The  parties  filed  the  following  agreement,  to  wit : 

It  is  agreed  that  the  record  in  this  case  shall  be  considered  as 
made  out  in  full,  although  the  record  does  not  contain  at  length  the 
record  in  the  case  of  Urath  Stevenson  against  the  administrator  of 
Josias  Stevenson,  Junior,^,  fa,  thereon,  and  sheriff's  return  of  nMa 
bona;  it  being  agreed,  in  order  to  facilitate  the  making  up  of  the 
record,  and  to  save  expense,  that  the  short  copy  should  have  the 
same  effect  in  the  argument  of  the  case  as  if  the  full  record  had  been 
introduced;  the  short  copy  having  by  agreement  been  substitated  in 
the  place  of  the  record  in  full.  It  is  also  agi^eed,  that  in  the  record  of 
the  case  of  Henry  Stevenson  and  others,  appellants  vs.  Edward  Skriver 
and  Elizabeih  L.  his  toife,  formerly  Eliza^>eih  L.  Stevenson,  shall  be 
considered  as  included  in  the  record  in  this  case,  without  actual  in- 
sertion  ;  it  being  agreed  that  the  same  may  be  read  in  the  argument 
of  this  case  as  a  part  of  the  record,  from  the  record  thereof  in  tbe 
Court  of  Appeals,  or  from  the  printed  report  thereof. 

Both  parties  appealed  to  this  Court. 
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^ed  before  Buchanan,  C.  J.,  Stephen,  Do&- 
(1  Spenob,  JJ. 

nd  R.  Johnson,  for  the  appellant,  plaintiff  below, 
appellee,  defendant  below. 

ered  the  opinion  of  tbis  Court.  The  qoestion 
being  one  of  some  novelty  in  point  of  principle, 
;he  property  •  depending  upon  the  deci- 
nsidemble  value,  and  therefore  materially  ** 
ts  of  the  parties  litigant,  it  has  received,  as  it 
ful  and  deliberate  consideration  of  this  Coart. 
nbly  and  ingeniously  argued  by  the  counsel  en- 
dive parties,  and  much  aid  has  been  derived  dnr- 
rom  the  light  thrown  npou  it  by  the  discussion 
the  fullest  examination  we  have  been  able  to 
ivecometo  the  conclusion  that  there  is  no  error  in 
inrt  below,  and  that  the  judgment  there  rendered 
I.  In  deciding  upon  the  merits  of  this  contra- 
the  true  coustruction  of  the  will  of  the  testator 
tiaracter  of  the  legacy  given  to  his  granddaugh- 
tbat  is,  wbetber  it  was  absolute,  or  lor  her  sepa- 
imaterial  and  irrelevant,  and  that  the  rights  of 
«nd  upon  the  validity  or  invalidity  of  the  agree- 
rtue  of  which  it  was  paid  over  to  ber  husband. 
>f  the  case,  many  of  the  prayers  made  by  the 
n  the  Court  below,  Which  kept  out  of  view  the 
:  of  that  agreement,  were  wholly  abstract,  and 
■ue  point  in  controveray  between  the  parties,  and 
;  the  bands  of  the  Court  that  fate,  which  upon 
iciples,  uuavoidably  awaited  them,  it  being  the 
;he  Court  not  to  wander  or  suffer  themselves  to 
and  extended  fields  of  legal  science,  for  the  pnr- 
:tling  legal  principles  having  no  relevancy  to  the 
ut  to  confine  themselves  to  those  questions  of 
se  upon  the  facta  and  circumstances  established 
tnd  which  properly  belong  to  the  case  before 
id  leading  question  therefore  in  this  case  seems 
reement  made  by  the  husband  of  Mrs.  Stevenson 
f  her  grandfather's  will,  if  satisfactorily  proved 
foundexl  u|>on  a  snfflclent  consideration  to  ren- 
n  bim,  so  as  upon  the  non-fnlfllment  of  it  on  bis 
(latiOD  •  of  debtor  and  creditor  between 
^e  cannot  entertain  a  doubt  of  the  sufB-  *" 
iration  to  support  his  promise  to  the  executors, 
ch  they  paid  him  the  legacy.  If  it  was  foanded 
Inty,  such  as  would  be  enforced  by  a  Court  of 
ems  to  be  sufficient  to  give  it  efficacy,  and  bind- 
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ing  operation,  eren  in  a  Coart  of  law.  In  Cowper^s  Rep.  290,  Lord 
Mansfield  says,  '^  where  a  man  is  ander  a  moral  obligation  which 
no  Court  of  law  or  equity  can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.  As  if  a  man  promises  to 
pay  a  just  debt,  the  recovery  of  which  is  barred  by  the  Statute  of 
Limitations ;  or  if  a  man,  after  he  comes  of  age,  promises  to  pay  a 
meritorious  debt,  contracted  during  his  minority,  but  not  for  neces- 
saries; or  if  a  bankrupt  in  affluent  circumstances,  after  his  certifi- 
cate, promises  to  pay  the  whole  of  his  debts ;  or  if  a  man  promise 
to  perform  a  secret  trust,  or  a  trust  void  for  want  of  writing  by 
the  Statute  of  Frauds.  In  such  and  many  other  instances,  though 
the  promise  gives  a  compulsory  remedy,  where  there  was  none 
before  either  in  law  or  equity,  yet  as  the  promise  is  only  to  do  what 
an  honest  man  ought  to  do,  the  ties  of  conscience  upon  an  upright 
man  are  a  sufficient  consideration  ;^'  and  Buller,  Justice,  in  hisopioiou 
says,  ^Hhe  true  rule  is,  that  wherever  a  defendant  is  liable  in  equity 
and  conscience  to  pay,  that  is  a  sufficient  consideration;''  and  he 
says  that  the  rule,  that  to  constitute  a  valid  consideration  for  a 
promise,  there  must  be  a  benefit  to  the  promisor  or  loss  to  the  prom- 
isee, is  much  too  narrow.  The  executors  in  this  case  held  the  wife'8 
legacy  as  trustees,  and  whenever  it  is  necessary  for  a  husband  to 
resort  to  a  Court  of  equity  to  get  possession  of  his  wife's  legacy, 
that  Court  will  require  him  to  do  equity,  by  making  a  settlement 
upon  his  wife  and  children,  before  it  will  lend  him  its  aid  in  the  re- 
cover^'  of  it.  This  is  considered  to  be  an  equitable  duty  on  his 
part,  and  formed,  we  think,  a  sufficient  consideration  for  his  promise 
in  this  case.  The  waiver  moreover  on  the  part  of  the  executors  of 
the  refunding  bond,  which  it  appears  by  the  laws  of  Pennsylvania 
they  had  a  right  to  require,  formed  an  additional  consideration 
•  for  the  agreement  on  the  part  of  the  husband  for  the  benefit 
'^  •  of  his  wife.  It  is  also  to  be  considered  in  the  decision  of  this 
controversy,  that  according  to  the  proof,  the  husband  received  the 
money  of  his  wife,  not  in  virtue  of  his  marital  rights,  so  as  to  amount 
to  a  reduction  of  the  legacy  into  possession,  but  as  her  trustee  and 
for  her  benefit ;  on  the  death  of  the  husband  therefore,  it  continued 
to  be  her  property,  for  which  she  had  a  claim  against  his  estate,  and 
did  not  go  to  his  personal  representatives.  On  this  point  the  author- 
ities hold  a  language  uniform,  explicit  and  unequivocal, 

The  agreement  then  being  valid  and  obligatory  upon  the  husband, 
is  to  be  considered  as  a  substitution  for  the  equity  of  the  wife,f?hich 
operated  for  the  benefit  of  the  wife  and  children,  though  not  named, 
and  which  a  Court  of  equity  would  specifically  execute  against  the 
husband,  upon  a  bill  filed  for  that  purpose.  In  support  of  this  doc- 
trine, see  the  case  of  the  Attorney- General  vs.  Whorwood^  where  Lord 
Hardwick  recognizes  the  validity  of  an  agreement  made  by  a  hus- 
band with  a  trustee,  for  the  purpose  of  obtaining  his  wife's  money 
out  of  his  hands,  which  the  trustee  had  received  upon  the  sale  of  her 
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t  decreed  nn  execntioD  of  the  agreement,  on  the 
ind,  ngainst  his  representatives.  The  agreement 
money  in  the  purchase  of  land,  to  be  settled  for 
I  and  if  there  were  no  children,  then  on  himself, 
irdship  said  "that  it  had  heen  tmly  insisted,  on 
that  on  the  husband's  application  for  the  money, 
idoubtedly  have  ordered  a  further  settlement."  If 
d  not  come  into  Conrt,  but  acted  among  them- 
isband  had  agreed  to  do  that  which  the  Goart 
id,  had  the  wife  insisted  on  it  in  a  proper  snit,  it 
ill  effect.    It  has  been  solemnly  settled  by  this 

>  been  decided  by  Chancellor  Kent,  in  New  York, 
ity  wilt  prevail  against  an  assignment  of  the  hua- 
M)nsideration  or  in  payment  of  a  jnst  debt.  See  4 
n.  C.  Rep.  484,  where  Chancellor  Kent  also  decides, 
)■,  in  its  discretion,  "give  the  whole  or  part 

rty  to  the  wife  according  to  the  circnm-  *" 
) ;  to  same  effect,  see  6  John.  C.  Sep,  178. 
t  in  the  views  which  we  have  taken,  >is  to  the 
tive  effect  of  the  agreement  of  the  husband  in  this 
ition  which  arises  is,  did  his  failnre  to  invest  ac- 
08  and  conditions  under  which  he  received  the 
wife  the  right  to  elect  to  consider  Lim  her  debtor 
t,  as  BO  much  money  had  and  received  to  her  usef 
d  authority,  we  think  it  did  give  her  that  right, 
oney  upon  a  special  trust  and  confidence,  that  it 
for  her  benefit;  he  received  it  aa  her  trustee;  and 

>  make  that  investment,  the  consideration  upon 
it  failed,  and  she  had  a  right  to  consider  it  as  so 
,nd  received  for  her  use.  See  1  H.d;  6.  258,  where 
man  takes  another's  money  to  do  a  thing,  and  re- 
a  fraud ;  and  it  is  at  the  election  of  the  party  in- 
im  the  agreement,  by  bringing  an  action  for  the 
if  it,  or  to  disaffirm  the  agreement  ab  initio,  by 
I,  and  bring  an  action  for  money  had  and  received 
action  for  money  had  and  received  is  an  equitable 
'  as  remedial  in  its  effects  as  a  bill  in  equity.  In 
in,  2  Burr.  1012,  Lord  Mansfield  says,  "  the  gist  of 
I  is,  that  the  defendant,  upon  the  circumstances  of 
1  by  the  tiesof  natural  justice  and  equity  to  refund 
re  can  be  no  doubt  that  the  wife  maybe  a  creditor 
id's  estate,  after  bis  death.  1  If.  <fc  G.2S0;  Fotcell 
3  P.  mil.  335;  1  Vernon,  427..  These  last  cases, 
es  in  equity,  and  there  were  no  creditors  to  con- 
y  shew  that  as  between  husband  and  wife  the  re- 
id  creditor  may  exist ;  and  in  the  case  in  Vernon, 
nistratrix  of  her  hnaband,  and  was  permitted  to 
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retain  for  her  claim  oat  of  his  assets.  But  whether  the  debt  be  legat 
or  equitable,  this  Court  have  decided,  *  it  is  equally  within 
'^•^  the  power  and  jurisdiction  of  the  Orphans'  Court  to  allow  it. 
In  this  case,  however,  for  the  reasons  already  given,  we  think  the 
claim  of  the  wife  supported  by  such  considerations  as  constitutes  it 
a  debt  recoverable  in  a  Court  of  law.  We  do  not  think  that  the  de- 
cision of  this  Court,  reversing  the  decision  of  the  Orplians'  Conrt 
allowing  the  claim,  can  operate  to  bar  the  recovery,  it  being  the  exer- 
cise of  an  appellate  jurisdiction,  reviewing  the  order  of  an  inferior 
Court,  possessing  in  reference  to  the  subject  before  it,  a  prima  fade 
jurisdiction  only.  As  to  the  objection,  that  the  executors  trans- 
cended their  powers  in  demanding  the  execution  of  the  agreement, 
before  they  would  consent  to  pay  over  the  money  to  the  husband,  we 
think  that  it  is  entitled  to  no  consideration.  The  agreement  having 
been  entered  into  by  the  husband,  with  a  full  knowledge  of  all  the 
facts,  without  fraud  or  surprise,  and  being  founded  upon  a  valid  con- 
siileration,  cannot  be  otherwise  than  obligatory.  It  seems,  however, 
that  the  executors  may  interfere  to  protect  the  wife's  equity:  for  in 
5  John.  C.  Rep.  473,  Chancellor  Kent  refers  to  a  case  where  it  appears 
the  bill  was  filed  by  the  executor  of  the  testator,  to  stay  the  basband 
who  had  instituted  a  suit  in  the  Spiritual  Court  for  his  wife's  legacy. 
Lord  Mansfield  said,  it  made  no  difference  who  was  plaintiff  in 
equity,  and  he  directed  that  the  money  should  be  disposed  of  for  the 
benefit  of  the  wife.  We  do  not  think  that  the  husband  can  shelter 
himself  under  a  mistake  of  the  law;  he  not  onlj'  appears  to  have 
taken  legal  advice  upon  the  subject  of  his  marital  rights,  in  relation 
to  the  legacy,  but  if  he  had  not,  there  is,  we  think,  nothing  in  this 
case  to  except  it  out  of  the  operation  of  the  general  rule,  that  ignor- 
ance of  the  law  cannot  be  made  available  with  a  full  knowledge  of 
all  the  facts.  The  case  of  Bowley  and  Lammott  was  decided  upon  a 
principle  wholly  inapplicable  to  this  case.  That  was  a  case  where  a 
forfeiture  of  title  would  have  been  incurred,  if  the  general  rule,  that 
a  knowledge  of  the  law  in  civil  cases  shall  be  presumed,  where  there 
is  a  full  knowledge  of  the  facts,  had  been  permitted  to  operate;  it 
was  to  charge  the  party  with  a  fraudulent  concealment  of  title,  in 
the  absence  of  actual  ♦  knowledge,  upon  the  legal  presnmp- 
•"^  tion,  which  imputed  knowledge.  In  that  case,  the  application 
of  such  a  principle  was  looked  upon  as  being  too  monstrous  and  un- 
just, to  receive  for  a  moment  the  countenance  or  sanction  of  the 
Court;  it  was  a  doctrine  most  glaringly  unjust,  and  alike  repudiated 
by  the  rules  of  morality,  a  refined  sense  of  justice,  and  the  principles 
of  law.  It  was  therefore  rejected.  We  think  there  is  nothing  in 
the  objection,  that  the  claim  of  the  wife  against  her  husband^s 
estate  had  not  been  allowed  by  the  Orphans'  Court;  the  decision  of 
that  Court,  whether  favorable  or  unfavorable,  not  having  a  conclusive 
effect  upon  the  question,  when  submitted  to  a  Court  of  law  for  ad- 
judication. 
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have  now  taken  a  view  of  all  the  qncBtioDS  in- 
rers  made  by  the  respective  parties  in  the  Conrt 
he  best  coDsideratiou  we  bare  been  able  to  give 
e  approve  of  the  judgment  of  tbat  tribanal,  and 


i,  third  and  fifth  prayers  made  to  tbe  Court  below 
the  plaintiff,  were  properly  rejected,  as  being  mere 

opositioDs,  patting  tbe  agreement  entirely  out  of 
the  defendant  rests  her  claim  to  retain. 

think,  was  properly  rejected  for  (he  reasons  before 

■r,  as  to  the  binding  effect  of  tbe  decision  of  the 
in  the  case  of  the  appeal  from  the  Orphans'  Court, 
ited  for  tbe  reasons  already  given.  The  effect  of 
I  now  proved,  not  being  in  the  view  of  that  Court 
1  was  made. 

ayer  was,  we  think,  also  properly  rejected;  for  the 
ven,  we  think  the  agreement  was  a  valid  one,  and 
adequate  consideration. 

rer,  founded  on  a  mistake  of  law,  for  the  reasons 
was  likewise  properly  rejected. 
er  was  also  properly  rejected ;  nnder  the  agreement 
invest ;  no  laches  is  imputable  to  the  wife  or  execu- 
ate  a  forfeiture:  if  a  "delusion  existed,  it 
ad  faith,  he  having  always  declared  his  in-      "^ 
nake  the  investment  Recording  to  contract. 
yer  was  also   properly   rejected,  for   the  reasons 
he  proposition  contained  in  this  prayer  was  too 
ve  for  a  moment  the  sanction  of  the  Court,  that 
of  tbe  wife  was  totally  destitute  of  evidence  to 

;hink,  were  right  iu  rejecting  the  eleventh  prayer, 
:eady  given ;  the  claim,  we  think,  did  not  require 
le  Orphans'  Court. 

hiuk,  were  right  in  rejecting  the  twelfth  prayer, 
idence  in  the  case  to  sustain  it. 

clearly  right  in  rejecting  the  thirteenth  prayer; 
e  sufficient  to  go  to  the  jury  to  prove  such  promise. 

right  in  rejecting  the  fourteenth  prayer,  for  the 
ted. 

right  in  rejecting  tbe  fifteenth  prayer,  for  reasons 
already  stated ;  there  was  a  sufflcient  consideration 
mise. 

right  in  rejecting  the  sixteenth  prayer,  there  being 
rraut  it, 

)ady  given,  the  Court  were  right  in  rejecting  tbe 
a;  if  the  agreement  was  a  valid  one,  her  consent 
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when  the  money  was  paid  under  it,  woald  not  annal  or  vacate  it 
She  was  entitled  to  the  benefit  of  it,  and  her  consenting  to  the  pay- 
ment of  the  money  when  it  was  paid,  without  at  that  time  aDoexing 
any  conditions  or  qualifications  to  such  payment,  would  not  deprive 
her  of  the  benefit  of  that  agreement.  No  stipulation  on  her  part 
was  necessary  for  the  protection  of  her  interest.  She  had  a  right  to 
rely  upon  and  claim  the  benefit  of  the  contract  which  had  been  made 
by  the  executors  for  her  use. 

The  Court  were  also  right  in  rejecting  the  eighteenth  prayer.  The 
release  had  nothing  to  do  with  the  agreement ;  the  agreement  having 
been  made,  the  release  was  made  to  •  discharge  the  execo- 
•*•*  tors,  it  was  only  collateral  to  the  agreement.  The  prayer  \ia8 
clearly  not  warranted  by  the  proof,  and  was,  therefore,  properly 
rejected. 

The  nineteenth  prayer  was  properly  rejected.  Mrs.  Stevenson 
being  one  of  the  personal  representatives  of  her  husband,  could  in- 
stitute no  suit  against  herself,  at  law ;  the  Act  of  Limitations,  there- 
fore did  not  apply  to  the  case,  and  created  no  bar  to  the  recovery  of 
her  claim. 

The  Court  were  right  in  granting  the  defendant's  prayer;  the 
record  containing  sufficient  e\idence  to  warrant  the  jury  in  finding 
the  facts  upon  which  it  was  predicated.  The  judgment  of  the  Oonrt 
below  is  affirmed.  Judgment  affirmed. 


Patrick  O'Reilly  vs.  Gilbert  Murdoch. — June,  1843. 

The  Act  of  1791,  ch.  68,  gives  jurisdiction  to  Justices  of  the  Peace,  where 
the  real  debt  and  damages  do  not  exceed  ten  pounds,  current  money^  or 
one  thousand  pounds  of  tobacco. 

The  Act  of  1809,  ch.  76,  gives  jurisdiction  to  the  Justices  of  the  Peace,  in  all 
cases  where  the  real  debt  and  damages  doth  not  exceed  the  sum  of  fifty 
dollars. 

Both  these  Acts,  in  defining  jurisdiction,  refer  not  to  the  sum  claimed,  but 
to  the  sum  recovered,  as  the  standard  by  which  it  was  to  be  regulated. 

By  the  Act  of  1818,  ch.  162,  the  sphere  of  the  justices'  power  was  extended 
to  trespasses  upon  real  property,  by  cutting,  destroying  or  carrying 
away  timber  or  wood  from  off  any  land  where  the  damage  should  not 
exceed  the  sum  of  fifty  dollars.  The  test  of  jurisdiction  here  also  is  the 
sum  recovered. 

By  the  Act  of  1824,  ch.  188,  jurisdiction  is  given  to  the  justice  to  injuries 
over  real  property,  for  which  t.  q,  c.  /.  might  be  maintained,  and  where 
the  damages  ''  laid  or  claimed  '^  should  not  exceed  fifty  dollars. 

The  Act  of  1825,  ch.  51,  extends  the  jurisdiction  of  justices  to  trespasses  of 
either  real  or  personal  .property,  where  the  damages  claimed  or  laid  shall 
not  exceed  the  sum  of  fifty  dollars. 

The  Act  of  1884,  ch.  296,  gives  jurisdiction  to  Justices  of  the  Peace,  in  all 
cases  where  the  debt  or  damages  *"  laid  or  claimed  ''  shall  not  exceed  the 
sum  of  fifty  dollars,  excepting  from  the  operation  of  that  Act,  actiona  of 
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slander,  assault  and  battery,  and  where  titles  to  land  shall  come  in  ques- 
tion. 

The  Act  of  1824  first  introduced  a  new  test  of  jurisdiction,  by  making  it  to 
*  depend  upon  the  damages  claimed  or  laid,  and  from  that  time  qq 
all  subsequent  laws  providing  for  the  recovery  of  damages,  have  ^^ 
adopted  the  same  standard. 

If  a  plaintiff  estimates  his  damages  at  a  sum  not  exceeding  fifty  dollars, 
jurisdiction  is  given  to  a  single  magistrate,  because  the  sum  recovered 
cannot  exceed  the  sum  claimed;  but  where  the  nature  of  the  injury  is 
such  as  to  justify  a  claim  of  damages  to  a  larger  amount  in  his  declara- 
tion, the  established  jurisdiction  of  the  County  Ck>urt  is  not  taken  away. 

These  views  are  not  to  be  considered  as  in  any  respect  applicable  to  cases  of 
contract,  but  are  intended  to  be  confined  to  actions  for  torts,  (a) 

In  an  action  against  an  innkeeper,  for  negligently  taking  care  of  the  plain- 
tiff ^s  horse  in  his  stable,  so  that  he  was  killed,  the  damages  claimed  ex- 
ceeded fifty  dollars.  Hdd^  that  the  County  Court  had  jurisdiction  of 
the  action. 

Where,  in  the  progress  of  a  trial,  the  defendant  excepted  to  instructions 
granted  in  favor  of  the  plaintiff,  and  afterwards  the  judgment  was 
arrested,  but  upon  the  appeal  of  the  plaintiff,  reversed,  this  Court  will 
not  enter  final  judgment,  but  remand  the  cause  for  judgment  on  the 
verdict  to  the  County  Court,  in  order  that  the  defendant  may  have  an 
opportunity  of  appealing  from  the  instruction  given  against  him. 

Appeal  from  Anne  Arundel  County  Court.  This  was  an  action 
of  trespass  npon  the  case,  brought  by  the  appellant  against  the  ap- 
pellee, on  the  16th  April,  1841.  Tbe  plaintiff  declared  for  that 
whereas,  according  to  the  customs  and  laws  of  this  State,  all  inn- 
keepers who  keep  common  inns  to  entertain  travellers,  and  cattle  of 
travellers,  upon  tbe  roa^ls  where  such  inns  are  kept,  and  who  put  up 
at,  and  set  up  their  horses,  &c.,  in  the  same,  are  bound  to  keep  the 
cattle,  goods  and  chattels  of  such  travellers,  both  by  day  and  night, 
being  within  those  inns,  without  detriment,  damage,  diminution  or 
loss,  so  that  no  hurt,  detriment  or  damage  whatsoever,  shall  happen 
to  tbe  said  guests,  or  to  their  cattle,  goods  or  chattels,  or  any  part 
thereof,  through  tbe  default  or  carelessness  of  the  said  innkeepers  or 
their  servants ;  and  whereas,  the  said  defendant,  on  the  28th  Oc- 
tober, 1840,  and  before,  kept,  and  from  thence  hitherto  hath  kept 
and  still  keeps,  as  master  thereof,  a  certain  common  inn,  at  the  City 
of  Annapolis,  in  the  said  county,  commonly  called  or  known  by  the 
Dame  of  the  Farmers'  Inn ;  and  while  the  defendant  so  kept,  as  mas- 
la)  Cited  in  Ott  vs.  DUl,  7  Md.  255;  Abbott  vs.  Gatch,  13  Md^  336;  Bushey 
^'  CuUer^  26  Md.  552.  The  test  whether  a  Court  has  jurisdiction  in  actions 
^  contractu  is  the  amount  recovered,  and  not  the  sum  laid  or  claimed. 
liohr  vs.  Anderson,  51  Md.  206.  Under  the  Constitution  of  1867,  the  mini- 
fnum  limit  of  the  jurisdiction  of  the  common  law  Courts  of  record  of  Balti- 
more City,  must  exceed  one  hundred  dollars;  and  if  the  amount  recovered 
in  an  action  ex  contractu  does  not  exceed  that  amount,  there  is  a  want  of 

jurisdiction  to  render  a  judgment.    Ibid.    Cf.  Beall  vs.  Black,  post  m.  p. 
208. 
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i  said  Idd,  to  wit,  on  tbe  da;  aad  year  aforeaaid,  the 
;raTelliiig  along  and  by  the  place  where  tbe  said  inn 
itood,  with  a  mare  of  the  said  plaintiff,  then  and  then 
td  at  the  said  inn,  and  brought  the  said  mare  into  the 
,  and  set  up  tbe  said  mare  at  and  in  the  said  inn,  and 

the  said  mare  therein,  for  tbe  said  mare  to  be  then 
ined,  guested  and  fed,  and  taken  good  care  of  therein, 
1  and  public  inn  until  the  same  should  be  called  fw 
aid  plaintiff  tor  hire  and  reward,  as  used  and  cnstom- 
ns  to  be  paid  to  the  said  defendant,  for  the  standing, 
g,  entertaining,  guesting,  feeding  and  taking  care  of 
at  and  in  the  said  inn ;  yet  the  said  plaintiff  through 
[lect  aod  mere  carelessness  of  himself  and  his  servants, 
while  the  said  mare  so  remained  and  continued  at  and 
,  for  tbe  purpose  and  on  the  cause  aforesaid,  to  wit, 
ty  and  year  aforesaid,  at  tbe  city  aforesaid,  in  tbe 
id,  so  badly,  carelessly  and  Degligeotly  took  care  of 

that  during  that  time,  to  wit,  on  the  same  day  and 

at  tbe  county  aforesaid,  tbe  said  mare,  of  tbe  price  of 
nd  thirty  dollars,  was  in  tbe  said  inn,  through  the 
'care  aod  neglect  of  tbe  said  defendant  and  his  said 
1,  by  having  her  neck  broken,  either  by  the  said  Oii- 
'  hia  ser^'ants,  or  some  other  person  or  persons  nnkoowo 
intiff,  so  that  tbe  said  mare  on  the  same  day  and  year 
le  city  and  county  aforesaid,  died,  whereby  the  said 
le  is  injured,  and  hath  damage  to  the  valne  of  three 
s,  current  money,  and  therefore  he  brings  bis  suit,  &c 
Mt  pleaded  non  cul:  niion  which  issue  was  joined. 
sed  the  plainti&''s  damages  at  $47.50.  But  because 
id  not  exceed  S5U,  the  County  Court  arrested  thejndg- 
plaintiff  appealed. 

of  this  cause,  tbe  plaintiff  to  sustain  the  issue  joined 
[>red  to  the  jury  by  a  competent  witness,  that  tbe 
ime  day  in  tbe  month  of  October  eighteen  hundred 
i  on  horseback  with  the  witness  to  the  City  of  Aona- 
itness  believes,  turned  into  defendant's  yard,  the  aoid 
g  an  inn-keeper  regularly  licensed  j  and  by  another 
that  in  tbe  month  of  October,  *  eighteen  hundred  and 
!  having  several  horses  in  defendant's  stable,  he  went 
with  the  hostler  at  ten  or  eleven  o'clock  at  night,  and 
arything  right;  that  the  next  day  at  day-break,  or 
le  hostler  informed  him  that  a  horse  in  tbe  stable  was 
<  going  into  the  stable  be  fbund  a  horse  which  be 
I  told  by  defendant  was  plaintiB^s,  dead,  and  that  it 
>tb  by  pressing  its  head  through  a  bole  between  il^ 
Ijacent  stall,  which  hole  deponent  believed  was  broken 

one  or  other  of  the  stalls.    The  deponent  also  stated, 
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that  he  had  several  boreea  at  the  stable  for  several  days,  and  that 
the;  were  wel]  taken  cftre  of  b.v  the  hostler,  and  that  the  stalls  in 
defendant's  stable  were  in  good  condition,  as  well  as  could  be  found 
elsewhere ;  aod  by  a  third  witness  the  said  plaintiff  proved,  that  the 
witness  was  hostler  to  the  defendant  in  the  month  of  October  eigh- 
teen hnndred  and  forty,  and  that  finding  the  horse  for  which  this 
action  is  broaght,  in  the  defendant's  stable  yard,  be  took  it  into  the 
stable  and  there  kept  it  well  for  several  days,  during  all  which  time 
he  enqnired  of  defendant  and  otbeni  about  the  premises  for  the 
owner  of  the  borse,  bat  withoat  discovering  bim;  and  that  he  did 
not  discover  who  was  the  owner  until  after  the  horse  was  dead }  that 
on  the  night  ou  which  the  horse  died,  he  was  in  the  stable  at  ten  or 
eleven  o'clock  at  night,  and  found  every  thing  was  right ;  that  before 
day-light  on  the  succeeding  day  he  wac^again  in  the  stable,  when  he 
discovered  that  the  horse  in  question  was  dead,  aud  that  it  came  by 
its  death  by  pressing  its  bead  tbroagh  a  hole  between  its  stall  and 
the  adjacent  stall,  which  hole  was  made  by  breaking  off  a  part  of  the 
plank  between  the  two  stalls,  which  was  done  either  by  the  borse  in 
qnestion,  or  horse  in  the  adjacent  st^ll;  that  the  stalls  in  the  defend- 
ant's Btables  were  in  good  condition,  and  that  as  fast  as  any  accident 
happened  to  any  of  them  it  was  repaired. 

Whereupon  the  plaintiff  by  his  counsel  prayed  the  Court  to  in- 
Htrnct  the  jary : 

*  That  if  the  jury  should  be  of  opinion  from  the  evidence,  — ^ 
that  the  boi-se  of  the  plaintiff  was  in  the  stable  of  the  defend-  *'*' 
ant  as  inn-keeper,  aud  was  there  killed,  the  plaintiff  is  entitled  to 
recover  damages  for  such  loss,  without  proof  that  his  death  was  the 
ooDseqnence  of  a  want  of  care  on  the  part  of  the  defendant  or  his 
servants. 

Whereupon  the  Oourt  [Dobsbt,  C.  J.  and  Bbewbb,  A.  J.,]  iu- 
stmcted  the  jury,  that  if  tbeyshonld  be  of  opinion  from  the  evidence, 
that  the  horse  of  the  plaintiff  was  in  the  stable  of  the  defendant  as  a 
pnblie  inn-keeper,  and  was  there  killed,  the  plaintiff  is  entitled  to 
recover  damages  for  snch  loss,  withoat  proof  by  him  that  his  death 
was  the  consequence  of  a  want  of  care  on  the  part  of  the  defendant 
or  servant,  and  that  to  prevent  a  recovery  in  such  a  case  where  it 
did  not  appear  by  the  proof  of  the  plaintiff,  whether  the  horse  was 
killed  by  reason  of  the  negligence  or  want  of  proper  care  on  the  part 
of  the  defendant  or  his  servants,  or  not,  the  defendant  innst  make 
it  appear  to  the  jury  that  the  horse  was  not  killed  by  reitson  of  the 
vant  of  snch  care  on  the  part  of  the  defendant  or  hia  servants.  The 
defendaut  excepted. 

1  was  argued  before  BnoHAHXN,  0.  J.,  Stephbh,  Ab- 
bess, and  Spencb,  JJ. 
A.  G.  Magruder,  for  the  appellant. 
inder,  for  the  appellee. 
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Stephen,  J.  delivered  the  opiDion  of  this  Court.  The  matter  in 
controversy  in  this  case  is  of  small  amoant,  bat  the  qaestion  involved 
is  one  of  considerable  importance  in  the  administration  of  civil  jos- 
tice.  It  is  a  question  of  jurisdiction,  and  can  only  be  decided  by  a 
careful  examination  of  the  various  Acts  of  Assembly  conferriDg 
power  upon  single  magistrates  or  justices  of  the  peace,  in  the  re- 
covery of  small  debts  and  other  matters  submitted  to  their  judi- 
cial cognizance.  The  decision  of  such  questions  is  not  free  from 
difficulty,  on  account  of  the  multiplicity  and  mutability  of  the  legis- 
lation by  which  our  code  of  laws  is  characterized  upon  such  subjects; 
^^  •  but  after  the  best  consideration  we  have  been  able  to 
**  •  give  to  the  case  before  us,  we  have  come  to  the  conclnsion 
that  there  was  error  in  the  judgment  of  the  Court  below,  and  that 
the  same  ought  to  be  reversed.  Until  within  a  recent  period  of  oar 
judicial  history,  the  jurisdiction  of  the  County  Court  was  clear  and 
indubitable;  and  we  do  not  think,  that  upon  a  fair  construction  of 
the  laws  enlarging  the  jurisdiction  of  justices  of  the  peace,  it  has 
been  ousted  t)r  taken  away.  And  the  opinion  we  have  been  indoced 
to  adopt,  derives  no  inconsiderable  sanction  from  the  very  marked 
and  striking  change  of  phraseology  in  which  the  several  Act^^  of 
Assembly  have  been  couched,  that  have  from  time  to  time  been 
passed  upon  the  subject ;  some  of  which  seem  to  look  to  the  fruit« 
of  the  judgment  or  the  sum  recovered,  and  others  to  the  matter  or 
thing  put  in  demand,  as  the  test  of  jurisdiction.  It  is  alone  bj 
keeping  in  view  this  distinctive  feature  of  the  laws,  fixing  the 
boundaries  of  jurisdiction  between  the  Courts  of  law,  and  justices 
of  the  peace,  that  a  correct  or  satisfactory  result  can  be  arrived  at. 
The  Act  of  1791,  ch.  68,  gives  jurisdiction  to  justices  of  the  peace, 
where  *'the  real  debt  and  damages  doth  not  exceed  ten  pounds, 
current  money,  or  one  thousand  pounds  of  tobacco."  By  the  Act 
of  1809,  ch.  76,  the  jurisdiction  is  given  "  in  all  cases  where  the  real 
debt  and  damages  doth  not  exceed  the  sum  of  fifty  dollars,"  bat  the 
only  enlargement  of  jurisdiction  conferred  by  this  Act,  is  confined  to 
the  sum,  and  has  no  reference  to  the  subject- matter  of  the  controversy, 
further  than  the  amount  of  the  sum  involved  in  the  litigation.  The 
Act  expressly  provides  that  judgment  shall  be  given  "  according  to 
the  laws  of  the  land  and  the  equity  and  right  of  the  matter,  in  the 
same  manner,  and  under  the  same  rules  and  regulations,  to  all  in- 
tents and  purposes,  as  such  justices  of  the  peace  are  now  authorized 
and  empowered  to  do,  when  the  debt  and  damages  do  not  exceed 
the  sum  of  ten  pounds,  current  money."  Both  these  laws,  in  defin- 
ing the  jurisdiction,  expressly  and  manifestly  refer,  not  to  thesnm 
claimed  or  put  in  demand,  but  to  the  sum  recovered,  as  the  standard 
by  which  it  was  to  be  regulated.  By  an  Act  passed  in  the  year  1813, 
^^  ch.  162,  the  sphere  •  of  the  judicial  power  of  justices  of  the 
^^  peace  was  extended  to  trespasses  upon  real  property,  by  cut- 
ting, destroying  or  carrying  away  timber  or  wood  from  oflf  any  land, 
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where  the  damage  should  uot  exceed  the  sam  oi'  fifty  dollars.    Here 
too  it  is  to  be  remarked,  that  the  jarisdiction  is  to  be  tested,  not  by 
the  damages  claimed  or  demanded,  but  by  the  sum  recovered ;  the 
language  of  the  Act  being,  ''  where  such  damage  doth  not  exceed 
the  sum  of  fifty  dollars,"  which  manifestly  imports   the  amount  of 
the  injury,  actually  sustained,  and  not  the  estimate  which  the  party 
himself  may  make  of  it.   By  an  Act  passed  in  1824,  ch.  138,  jurisdiction ' 
is  given  to  redress  any  injury  to  real  property,  for  which  an  action 
of  trespass  qtuire  clausum  /regit  might  be.  maintained,  where  the 
damages  claimed  or  laid  should  not  exceed  the  sum  of  fifty  dollars. 
Here,  for  the  first  time,  the  rule  fixing  the  jurisdiction,  is  changed, 
from  the  amount  recovered,  by  the  judgment  of  the  magistrate,  to 
the  damage  as  laid  or  claimed  by  the  party  to  the  suit,  and  the  juris- 
diction of  the  County  Courts  is  expressly  taken  away  in  all  such 
cases.    By  an  Act  passed  in  1825,  ch.  51,  the  jurisdiction  of  justices 
is  extended  to  trespasses  either  to  real  or  personal  property,  where 
the  damages  claimed  or  laid  shall  not  exceed  the  sum  of  fifty  dollars, 
and  the  power  of  the  County  Courts  to  adjudicate  or  hold  plea  of 
such  cases  is  also  taken  away.     By  the  Act  of  1834,  ch.  296,  jurisdic- 
tion is  given  to  justices  of  the  peace  in  all  cases  where  the  debt  or 
damages  laid  or  claimed,  shall  uot  exceed  the  sum  of  fifty  dollars, 
excepting  from  the  operation  of  that  Act,  actions  of  slander,  assault 
and  battery,  and  actions  where  the  title  to  lands  shall  come  in  ques- 
tion.   By  section  10  of  the  Act  of  1791,  the  provisions  of  that  Act 
are  restricted  to  debts  or  sums  of  money  or  tobacco  due  on  contract, 
and  to  damages  for  the  nondelivery  of  grain  or  other  articles,  con- 
tracted to  be  delivered.    In  that  respect,  no  change  is  made  by  the 
Act  of  1801.    By  the  Act  of  1813,  jurisdiction  is  first  given  in  cases 
of  trespass,  and  is  founded  upon  the  sum  recovered.    The  Act  of 
1824  first  introduces  a  new  test  of  jurisdiction,  by  making  it  to 
depend  upon  the  damages  claimed  or  laid;  and  from  that  time  all 
subsequent  laws  *  providing  for  the  recovery  of  damages,  have 
adopted  the  same  standard,  founding  the  jurisdiction  uot  upon       "" 
the  sum  recovered,  but  upon  the  amount  put  in  demand.    If  the 
plaintiff  estimates  his  damages  at  a  sum  not  exceeding  fifty  dollars, 
jarisdiction  is  given  to  a  single  magistrate,  because  the  sum  re- 
covered cannot  exceed  the  sum  claimed ;  but  where  the  nature  of 
the  injury  is  such  as  to  justify  a  claim  of  damages  to  a  larger 
amount  in  his  declaration,  the  established  jurisdiction  of  the  County 
Courts,  existing  prior  to  the  passage  of  the  several  Acts  of  Assembly, 
is  not  taken  away,  but  remains  perfect  and  unimpaired.    In  cases 
of  tort^  sounding  in  damages,  such  as  the  one  before  this  Court,  it  is 
not  perceived  what  other  rule  could  well  be  adopted.  In  the  language 
of  Judge  Chase,  in  3  Dallas,  407,  '^  it  must  be  acknowledged,  that  in 
actions  of  tort  or  trespass  from  the  nature  of  the  suits,  the  damages 
laid  in  the  declaration  afford  the  only  practicable  test  of  the  value 
of  the  controversy ;"  and  Chief  Justice  Elsworth,  in  the  same  case 
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says,  ''  in  an  action  of  trespass  or  assanlt  and  battery,  where  the  law 
prescribes  no  limitation  as  to  the  amount  to  be  recovered,  and  the  plain- 
tiffhas  a  right  to  estimate  his  damages  at  any  snm,  the  damage  stated 
in  the  declaration  is  the  thing  put  in  demand,  and  presents  the  only 
criterion  to  which,  from  the  nature  of  the  action,  we  can  resort  in 
settling  the  question  of  jurisdiction."  '^  The  proposition  then  is 
simply  this :  where  the  law  gives  no  rule,  the  demand  of  the  plain- 
tiff must  furnish  one;  but  where  the  law  gives  the  rule,  the  legal 
cause  of  action,  and  not  the  plaintiff's  demand,  must  be  regarded." 
In  drawing  the  line  of  partition,  between  the  jurisdiction  of  jastices 
of  the  peace,  and  the  County  Courts,  the  Legislature  of  this  State 
seem  to  have  been  governed  by  similar  considerations,  and  in  all 
cases  of  tort  have  made  the  jurisdiction  to  depend,  not  upon  the  som 
recovered,  but  upon  the  damages  demanded.  If  the  injury  sus- 
tained may  be  redressed  by  a  sum  not  exceeding  fifty  dollars,  and 
the  plaintiff  is  willing  to  limit  his  right  of  recovery  to  that  amount^ 
jurisdiction  is  given  to  a  justice  of  the  peace  to  decide  upon  his  case; 
but  if  he  desires  an  indemnity,  in  the  form  of  damages,  to  a  larger 
^  amount,  the  County  Courts  •  are  not  divested  of  their  original 
^"  jurisdiction,  and  remain  the  appropriate  tribunal  to  afford  him 
redress;  these  views  are  not  to  be  considered  as  in  any  respect  appli- 
cable to  cases  of  contract,  but  are  intended  to  be  confined  to  actions 
of  tortj  where  the  amount  of  the  damages  are  peculiarly  a  subject 
for  the  consideration  of  the  jury. 

After  this  opinion,  Alexander^  for  the  appellee,  moved  the  Conrt 
that  no  judgment  ought  to  be  entered  in  this  case,  but  the  judg- 
ment of  the  County  Court  being  reversed,  writ  of  procedendo  ought 
to  be  awarded  to  the  County  Court,  in  order  that  such  proceedingi 
may  be  had,  as  would  enable  the  appellee,  the  defendant  below,  to 
obtain  the  judgment  of  this  Court  on  the  quescion  reserved  in  the 
bill  of  exceptions,  and  insisted : 

1.  That  his  motion  is  sustained  by  the  decision  of  this  Court  in 
the  case  of  The  State,  use  of  Charlotte  Hall  School  vs.  Oreenwell,  4 
0.  &  J.  419. 

2.  That  independent  of  said  decision,  it  would  be  necessary  for  the 
purposes  of  justice,  that  the  case  be  sent  back,  in  order  that  it  may 
be  put  in  a  condition  to  enable  this  Court  to  pass  upon  the  correct- 
ness of  the  instruction  by  the  Court  below  to  the  jury. 


By  the  Coubt — 


Judgment  reversed,  and  procedendo  awardid. 


41    •  Robert  Gordon  vs.  James  M.  Downey.— June,  1843. 

By  the  Act  of  1829,  ch.  51,  Rev.  Code,  Art.  64,  sec.  41,  any  assignee,  bona )IA 
entitled  to  any  judgment,  bond,  specialty  or  other  chose  in  action  for 
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th«  payment  of  moaey,  by  alignment  in  writing,  signed  bj  the  person 
autlu»lEed  to  make  tbe  same,  may  by  virtue  of  such  assignment  sue  and 
maintain  an  action.  &c.  in  bia  name.  &c.  E^ainst,  &q.  Held,  that  an 
instrument  of  writing  which  bound  the  defendant  to  pay  a  money  rent, 
let  a  third  party  have  a  portion  of  tbe  produce  of  the  demised  premises, 
and  furnish  the  means  of  carrying  it  away,  was  not  such  an  instrument, 
as  under  that  Act,  would  authorize  an  aaaignee  to  maintain  an  action  In 

Tfa«  choie  in  action  contemplated  by  the  Act  of  ISSft.  ch.  51 ,  was  one  purely 
for  tbe  payment  of  money;  and  where  the  assignor  if  no  assignment  bad 
been  made,  could  only  maintain  an  action  for  non-payment  of  the 
money,  (a) 

Bat  where  money  is  due  under  nucb  a  contract,  and  the  defendant  promises 
tbe  assigoee  to  pay  tbe  same,  this  will  enable  the  assignee  so  sue  inde- 
pendent of  the  Act  of  1B3&,  cb.  61,  upon  tbe  express  promise. 

Where  a  verdict  is  rendered  for  tbe  plaintiS  on  two  counts  in  a  declaration, 
one  of  which  contains  no  cause  of  action,  the  Court  will  render  judg- 
ment upon  the  other  if  legally  sutBcient. 

The  Act  of  1B09.  ch.  153,  declares  that  judgment  shall  not  be  stayed  after 
verdict  for  defect  of  any  count  in  a  declaration,  where  there  is  one  good 

Where  the  plaintiS  counts  upon  a  contract  assigned  to  him,  followed  by  an 
express  promise  by  tbe  defendant  to  pay  him  the  sura  alleged  to  be  due 
under  it,  and  the  bill  of  exceptions  does  not  show  that  tbe  plaintiS  had 
closed  tbe  testimony  on  his  part,  it  is  error  in  tbe  Court,  upon  the  motion 
of  the  defendant,  to  reject  the  proof  of  the  assigned  contract. 

In  virtue  of  the  Act  of  1S81.  ch.  818.  this  Court  is  required  in  appeals  from 
certain  County  Courts  enumerated  in  that  Act.  to  decide  upon  all  tbe 
bills  of  exception  taken  at  the  trial  below,  whether  appealed  from  or  not. 

Where  the  County  Court  awards  a  new  trial,  it  has  power  to  authorize  an 
amendment  of  the  pleadings  under  the  Act  of  178S.  cb.  80,  sec.  4. 

Where  a  verdict  ia  eet  aside  and  a  new  trial  awarded,  the  case,  as  far  as 
amendments  are  ooncerned,  stands  as  if  no  trial  had  been  had. 

Ad  application  for  an  amendment  of  pleadings  is  not  a  demand  of  a  matter 
of  right,  but  is  an  appeal  to  the  sound  discretion  of  the  Court,  and  to  be 
granted  when  it  shall  appear  necessary  to  bring  the  merits  of  the  ques- 
tion between  the  parties  fairly  to  trial.  |b) 

Where  an  application  is  made  to  the  Court  to  withdraw  a  general  issue  plea, 
and  file  a  general  demurrer,  and  the  defendant's  exception  to  a  refusal 
to  grant  that  privilege  did  not  state  the  existence  of  any  necessity  for 
■uch  amendment,  and  it  did  not  appear  that  the  amendment  if  made 
would  have  given  the  defendant  any  new  defence,  it  is  not  error  in  the 
County  Court  to  refuse  tbe  amendment. 

(ai  Approved  in  Dakin  vs.  Pomeroy.  B  Gill,  6;  Ins  Co.  vs.  Flack,  3  Md. 
SH;  Bank  vs.  JlfcaeHan,  34  Md.  80.  See  also,  Craicford  vs.  Brooke,  4  Gill, 
QUI,  318. 

EUieott  vs.  Euslaee,  0  Md.  508;  Sehvlze  vs.  Fox,  68  Md.  48. 
m  the  refusal  of  a  Court  to  allow  an  amendment  of  tbe 
S«e  Deford  vs.  Staie.  80  Md.  106;  Scarlett  vs.  Academy, 
same  eSect. 
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Will  an  appeal  lie  from  the  decision  of  the  Ck>unty  Court  exercising 
its  discretion,  in  allowing  or  refusing  an  amendment  of  the 
pleadings?    Qr. 

Where  the  County  Court,  after  verdict  for  the  plaintiff,  upon  motion  arrested 
the  judgment,  and  there  was  no  error  in  the  bills  of  exceptions  taken 
by  the  defendant,  this  Court  overruling  the  motion  in  arrest,  will  pro- 
ceed to  enter  final  judgment  upon  the  verdict  for  the  plaintiff. 

Appeal  from  Washington  County  Court.  This  was  an  actioQ  of 
trespass  upon  the  case,  brought  on  the  11th  November,  1839,  by  the 
appellant  against  the  appellee.  The  plaintiff  below  declared  as  fol- 
lows, viz : 

1st  Count.  That  whereas,  heretofore,  to  wit,  on,  &c.,  a  certain 
James  Downey,  Senior,  entered  into  an  agreement  in  writing  with 
the  said  defendant,  to  wit,  &c.,  whereby  the  said  James  Downey, 
Senior,  agreed  to  rent  to  the  said  defendant  the  farm  whereon  they 
both  then  resided,  for  one  year,  from  the  Ist  day  of  April,  1837,  to 
the  1st  day  of  April,  1838,  for  the  sum  of  three  hundred  dollars  per 
year,  from  which  sum  one  hundred  dollars  shall  be  deducted  for  pay- 
ing taxes,  making  necessary  repairs,  and  boarding  the  said  James 
Downey,  Senior,  and  that  the  said  defendant  should  let  Martha  Gor- 
^'  don  have  all  the  apples  which  might  grow  on  the  old  trees  iD  the 

orchard  west  of  the  house,  which  fruit  the  said  Martha  Gordon 
should  remove  on  or  before  the  15th  day  of  October  in  each  year, 
so  that  the  said  defendant  might  pasture  the  ground;  and  they 
further  agreed,  that  the  said  defendant  should  let  the  said  Martha 
Gordon  have  the  second  crop  of  grass  of  that  portion  of  the  meadow 
which  she  had  usually  got,  and  which  she  shall  cut  when  he  gives 
her  notice  that  be  is  cutting  his  own,  and  if  cut  at  that  time,  the 
said  defendant  ngreed  and  obligated  himself  to  find  horses,  wagon 
and  one  hand  to  haul  said  hay ;  and  they  further  agreed,  that  the 
said  James  Downey,  Senior,  should  allow  sufficient  timber  to  be  cut 
for  rails,  repairs  and  firewood,  for  the  use  of  the  house,  and  no  more, 
without  the  consent  of  him  the  said  James  Downey,  Senior;  and 
afterwards  the  said  James  Downey,  Senior,  and  the  said  defendant 
agreed  in  writing,  that  the  said  agreement  should  be  renewed  for 
another  year,  to  end  on  the  1st  day  of  April,  in  the  year  of 
***  •  our  Lord  1839,  to  wit,  at,  &c.  And  the  said  plaintiff  in  fact 
saith,  that  the  said  defendant  in  pursuance  of  the  said  agreement 
did  occupy  the  said  farm  from  the  said  1st  day  of  April,  1837,  to  the 
1st  day  of  April,  1839,  by  reason  whereof,  and  by  virtue  of  the  Siiid 
agreement  in  writing,  the  said  defendant  became  indebted  to  the 
said  James  Downey,  Senior,  in  the  sum  of  four  hundred  dollars,  that 
.is  to  say,  the  sum  of  two  hundred  dollars  for  the  year  ending  on  the  1st 
day  of  April  1838,  and  the  further  sum  of  two  hundred  dollars  for  the 
year  ending  on  the  1st  day  of  April  in  the  year  next  following,  to  wit, 
1839 ;  and  whereas  the  said  James  Downey,  Senior,  before  aoy  partof 
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tbAsaidSDinof  money  doe  for  the  first  said  year,  had  been  paid  by  the 
_.!j  j.r._.> — .  ^jjjj  before  [h^  gaid  aam  of  two  hundred  dollars  for 
bad  become  due,  and  before  aoy  part  thereof  had 
I  said  defendant,  to  wit,  on  the  27th  day  of  October, 
he  coonty  aforesaid,  assigned  the  said  written  agree- 
tba  Gordon,  by  au  assignment  in  writing,  on  the 
signed  by  him,  the  said  James  Downey,  Senior, 
it  was  and  is  in  sabstance  and  efi'ect  as  follows,  that 
eas  I  am  now  twarding  with  my  daughter,  Martha 
;reby  assign  unto  the  said  Martha  Gordon,  all  my 
1  and  interest,  in  and  to  the  within,  and  all  money 
hat  may  hereafter  become  due,  as  compensation  for 
d  the  trouble  she  may  have  in  attending  to  and 
ne.  Witness  my  hand,  October  27th,  A.  D.  1838; 
les  Downey,  Senior,  thereanto  submcribed  his  name, 
tiere  delivered  the  said  agreement,  in  writing,  with 
thereon,  to  the  said  Martha  Gordon,  to  wit,  &c.;  of 
igument  the  said  defendant  then  and  there  had 
lereas,  the  said  Martha  Gordon  afterwards,  and 
:>f  the  said  sum  of  two  hundred  dollars,  due  for  the 
year's  rent,  bad  been  paid  by  tfae  said  defendant, 
aid  sum  of  two  hundred  dollars,  to  be  paid  tor  the 
^nt,  had  become  due,  and  before  any  part  thereof 
by  tfae  said  defendant,  to  wit,  on  the  29th  day  of 
3  wit,  at,  &c.,  assigned  the  said  agreement, 
i  said  plaintiff,  by  an  assignment  in  writing, 
^ment, signed  by  her  the  snid  Martha  Gordon,  which 
is  in  substance  and  effect  as  follows,  that  is  to  say, 
ind  set  over  all  my  right,  title,  interest,  claim,  prop- 
d,  to  the  within  artide  of  agreement,  unto  Robert 
isk,  for  valne  received.  Witness  my  hand  and  seal, 
'.  March,  1839,  and  tbereanto  signed  her  name,  and 
,  to  wit,  at,  &c.,  and  then  and  there  delivered  the 
with  the  said  several  assignments  thereon,  to  the 
which  said  assignment  the  said  defendant  then  and 
By  virtue  of  which  said  several  assignments,  and 
Act  of  Assembly  in  such  case  made  and  provided, 
nt  became  indebted  to  the  said  plaintiff  in  the  said 
idred  dollars,  in  pursuance  of  tfae  terms  of  the  said 
>be  said  plaintiff  became  entitled  to  have  and  demand 
to  say,  9200  for  the  year  ending  the  Ist  day  of  April, 
-ther  som  of  $200  for  the  year  ending  on  the  ist  day 
lext  following;  and  the  said  defendant  being  so  in- 
aintiff,  afterwards,  to  wit,  &c.,  in  consideration  tbere- 
d  then  and  there  faithfully  promised  the  said  plain- 
a  of  four  hundred  dollars,  according  to  the  terms  of 
whenever  he  should  be  thereunto  requested. 
la. 
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2ud  GoQDt.  And  whereas,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the 
said  defendant  was  indebted  unto  a  certain  James  Downey,  Senior, 
in  another  sum  of  $400,  for  the  use  and  occupation  of  a  certain  mes- 
suage, tenement,  farm  and  land,  with  the  appurtenances,  of  the  said 
James  Downey,  Senior,  by  the  said  defendant,  and  at  his  special  in- 
stance and  request,  and  by  the  sufferance  and  permission  of  the 
said  James  Downey,  Senior,  for  a  long  time  before  then  elapsed, 
had  held,  used,  occupied  and  enjoyed,  which  said  debt  of  t400 
was  evidenced  by  the  written  promise  of  the  said  defendant, 
signed  by  the  said  defendant,  to  pay  the  said  sum  of  money 
to  the  said  James  Downey,  Senior,  when  the  same  became  due^ 

-  to  wit,  on,  &c.,  at,  •  &c.;  and  whereas,  afterwards,  to  wit, 
*^  on,  &c.,  &c.,  the  said  James  Downey,  Senior,  assigned,  by  an 
assignment  in  writing,  signed  by  him  the  said  James  Downey,  Senior, 
said  written  promise  of  said  defendant,  and  the  said  debt  thereby 
evidenced  to  one  Martha  Gordon,  for  value  received,  of  which  said 
assignment  the  defendant  then  and  there  had  notice ;  and  whereas, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  Martha  Gordon  assigned, 
by  an  assignment  in  writing,  signed  by  her  the  said  Martba  Gor- 
don, the  said  written  promise  of  the  said  defendant,  and  the  said 
debt  or  sum  of  four  hundred  dollars,  thereby  evidenced  to  the  said 
plaintiff,  then  and  there  delivered  the  said  written  promise,  with  the 
said  several  assignments  thereon  to  the  said  plaintiff:  By  reason 
whereof,  and  by  virtue  of  the  Act  of  Assembly  in  such  case  made 
and  provided,  the  said  defendant  became  indebted  to  the  said  plain- 
tiff, in  the  said  sum  of  four  hundred  dollars,  as  evidenced  by  the  said 
written  promise,  and  being  so  indebted,  he  the  said  defendant  then 
and  there  undertook  and  faithfully  promised  the  said  plaintiff,  to 
pay  him  the  said  sum  of  four  hundred  dollars,  whenever  he  should  be 
thereunto  afterwards  requested. 

3rd  Count.  And  whereas,  also,  afterwards,  to  wit,  on,  &c,  at,  &c^ 
by  a  certain  agreement,  then  and  there  made,  between  the  said 
defendant  and  a  certain  James  Downey,  Senior,  it  was  agreed,  that 
for  the  consideration  in  said  agreement  thereinafter  mentioned,  the 
said  James  Downey,  Senior,  did  rent  to  the  said  defendant  the  farm 
whereon  they  the  said  James  Downey,  Senior,  and  the  said  defend- 
ant then  resided,  the  same  being  the  farm  of  the  said  James  Dow- 
ney. Senior,  from  the  1st  day  of  April,  1837,  lor  one  year  thence 
next  ensuing,  for  the  sum  of  three  hundred  dollars  for  said  year,  from 
which  sum,  one  hundred  dollars  was  to  be  deducted  for  paying  taxes, 
making  necessary  repairs,  and  boarding  the  said  James  Downey, 
Senior,  the  said  defendant  to  let  Martha  Gordon  have  all  the  apples 
on  the  old  trees  in  the  orchard  west  of  the  house,  which  fruit  the  said 
Martha  Gordon  was  to  remove  on  or  before  the  fifteenth  day  of 
October,  in  the  year  aforesaid,  so  that  the  said  defendant  could  pas- 

-  ture  the  ground  ,•  the  said  defendant  to  let  the  said  •  Martba 
^^      have  the  second  crop  of  grass  of  that  portion  of  meadow  which 
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8be  asaally  got,  which  she  was  to  cat  at  that  time ;  the  said  defend- 
ant obligated  himself  to  find  horses,  wagon  and  one  hand  to  haul 
said  hay ;  the  said  James  Downey,  Senior,  to  allow  sufficient  timber 
for  rails,  repairs  and  firewood,  for  the  use  of  the  house,  and  no  more, 
without  his  consent.    And  the  said  plaintiff  in  fact  saith,  that  alter 
the  making  of  the  said  promise  and  agreement  on  the  part  of  said 
defendant,  he  the  said  defendant  used,  possessed,  occupied  and  en- 
joyed the  said  farm,  in  pursuance  of  said  agreement,  for  the  said 
term  of  one  year'  from  the  said  1st  day  of  April,  1837,  to  the  1st 
day  of  April,  1838,  whereby  he  became  liable  to  pay  to  the  said 
James  Downey,  Senior,  by  virtue  of  his  said  promise  and  assump- 
tion, the  said  sum  of  two  hundred  dollars,  current  money,   for 
the  said  occupation,  possession  and  use  of  said  farm,  and  being 
80  liable,  he  the  said  defendant,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  promised  to  pay  the 
same  whenever  he  should  be  requested.      And  the  said  plaintiff 
farther  in  fact  saith,  that  afterwards,  and  before  the  expiration 
-of  the  said   lease  for  one  year  as  aforesaid,  to  wit,  at,  &c.,  the 
said  James  Downey,  Senior,  and  the  said  defendant,  agreed  in 
writing,  that  the  said  agreement  hereinbefore  set  forth,  should  be 
renewed  and  continued  for  one  year  more,  to  end  on  the  1st  day  of 
April,  1839 ;  and  the  said  plaintiff  further  saith,  that  in  pursuance 
of  said  agreement,  so  renewed  and  continued  as  aforesaid,  the  said 
defendant  continued  to  possess,  occupy  and  enjoy  the  said  farm,  for  the 
term  of  one  more  year,  ending  on  the  1st  day  of  April,  1839,  whereby 
he  became  liable  to  pay  to  the  said  James  Downey,  Senior,  the  said 
farther  sum  of  two  hundred  dollars,  for  the  said  use,  enjoyment  and 
possession  of  said  farm,  from  the  said  1st  day  of  April,  1838,  to  the 
Ist  day  of  April,  1839,  according  to  his  promise  and  assumption  afore- 
said, to  wit,  at  the  county  aforesaid,  and  being  so  liable,  he  the  said 
defendant  then  and  there  undertook  and  faithfully  promised  to  pay 
the  same  accordingly.    And  the  said  plaintiff  further  saith,  that 
before  any  part  of  the  said  sum  of  money,  due  for  the  first  year  as 
aforesaid,  had  been  paid  by  the  said  •  defendant,  and  before 
the  said  sum  of  two  hundred  dollars  for  the  second  year  afore-      ^  • 
said,  had  become  due,  and  before  any  part  thereof  had  been  paid  by 
the  said  defendant,  to  wit,  on  the  27th  day  of  October,  1838,  at  the 
county  aforesaid,  the  said  James  Downey,  Senior^  for  a  full  and 
valnable  consideration,  paid  to  him  by  Martha  Gordon,  by  his  assign- 
ment in  writing,  his  name  being  thereto  signed,  did  assign  and  trans- 
fer the  said  written  agreement  to  the  said  Martha  Gordon,  and  all 
his  right,  title  and  interest  therein  aivl  to  the  said  money,  due  and 
to  become  due  thereon,  from  the  said  defendant  to  him  the  said 
James  Downey,  Senior,   and  then  and  there  delivered  the  said 
agreement  in  writing,  with  his  said  assignment  thereon,  to  the  said 
Martha,  to  wit,  at  the  county  aforesaid;  of  which  said  assignment 
the  said  defendant  then  and  there  had  notice.    And  the  said  plain- 
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tiff  further  saith,  that  the  said  Martha,  afterwards,  and  before  any 
part  of  the  said  sam  of  four  haodred  dollars,  due  as  aforesaid,  had 
beeu  paid  by  the  said  defendant,  to  wit,  on  the  29th  day  of  March, 
1839,  at  the  county  aforesaid,  did  assign  and  transfer  in  writing 
to  the  said  plaintiff,  by  an  assignment  in  writing,  under  the 
seal  of  said  Martha,  on  the  said  agreement,  signed  by  the  said 
Martha,  all  her  the  said  Martha's  said  interest,  right,  title,  claim, 
property  and  demand  to  the- said  article  of  agreement,  and  the  rent 
due  on  the  same  as  aforesaid,  and  then  and  there  delivered  the  said 
agreement,  with  the  said  assignments  thereon  written,  to  the  said 
plaintiff,  of  which  last  said  assignment  the  said  defendant  then  and 
there  had  notice.  By  virtue  of  which  said  several  assignments,  and 
by  virtue  of  the  Act  of  Assembly  in  such  case  made  and  provided, 
the  said  defendant  became  indebted  to  the  said  plaintiff  in  the  said 
sum  of  four  hundred  dollars,  in  pursuance  and  in  virtue  of  the  said 
promises  and  agreements,  and  the  terms  thereof,  and  the  said  plain- 
tiff became  entitled  to  have  and  demand  the  same ;  yet,  &c. 

The  defendant  pleaded  that  he  did  not  undertake  and  promise  in 
manner  and  form  as  the  said  Eobert  Gordon  hath  above  thereof, 
complained  against  him,  and  of  this  he  puts  himself  upon  the 
country,  &c. 

^  •At  the  trial  of  this  issue  the  jury  found  a  verdict  for  the 

^^  plaintiff  for  $459.80  damages,  which  the  Court  set  aside,  and 
awarded  a  new  venire.  At  the  second  trial  the  jury  again  found  for 
the  plaintiff  on  the  first  and  third  counts  of  the  narr.,  damages 
$382. 

The  defendant  moved  the  Court  to  arrest  the  judgment,  and 
assigned  the  following  reasons  : 

1.  That  the  instrument  described  and  set  out  in  the  first  and  third 
counts  of  the  plaintiff's  declaration,  being  an  agreement  containing 
various  stipulations  on  both  sides,  besides  the  undertaking  for  the 
payment  of  money,  is  not  an  instrument  upon  which  the  assignee 
can  bring  suit  in  his  own  name,  within  the  meaning  of  the  Act  of 
Assembly  in  such  case  made  and  provided. 

2.  That  there  is  not  in  the  case  set  out  in  either  the  first  or  third 
count  of  the  declaration,  any  written  contract  for  the  reservation  of 
rent  for  the  period,  for  the  rent  of  which  this  suit  is  brought,  that 
is  to  say,  from  the  1st  of  April,  1837,  to  the  1st  of  April,  1839. 

3.  That  if  there  be  such  a  written  contract,  there  is  in  point  of 
fact  no  assignment  of  it,  as  in  the  case  of  the  plaintiff  is  set  forth  in 
either  of  said  counts. 

4.  That  the  said  first  and  third  counts  are  in  other  respects  erro- 
neous, defective  and  insufiQcient. 

The  County  Court  being  divided  in  their  opinion  on  the  motion  of 
the  aforesaid  James  M.  Downey,  by  his  attorney  aforesaid,  for  an 
arrest  of  judgment  on  the  first  reason  assigned,  the  same  was  accord 
ingly  arrested. 
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The  County  Court  being  ananimoos  in  their  opinion  as  to  the 
TeiDaining  reasons,  the  same  were  overruled  by  the  Court  here. 

1st  Exception. — At  the  trial  of  this  caase,  the  defendant  prayed 
the  Court  for  leave  to  withdraw  his  plea  and  to  file  a  general  demur- 
rer to  the  first  and  third  counts  of  the  declaration,  but  the  Court, 
[Buchanan,  C.  J.  and  T.  Buchanan,  A.  J.]  inasmuch  as  there  had 
been  a  new  trial  at  the  instance  of  the  defendant,  refused  permission 
to  amend,  and  decided  that  the  defendant  should  proceed  to  trial 
upon  the  issue  as  it  *  stood  when  the  new  trial  was  grant<ed.  ^ 
The  defendant*excepted.  ^^ 

2Dd  Exception,— ^The  plaintiff  to  support  the  issue  on  his  part 
joined  in  this  case,  offered  in  evidence  the  following  agreement, 
to  wit: 

This  indenture  made  this  8th  of  January,  1836,  between  James 
DowDey,  Senior,  and  James  M.  Downey,  both  of  Washington  town- 
ship, Franklin  County  and  State  of  Pennsylvania,  witnesseth,  that 
for  the  consideration  hereinafter  mentioned,  the  said  James  Downey, 
Senior,  doth  rent  to  said  James  M.  Downey,  the  farm  whereon  they 
now  reside,  from  the  Ist  of  April,  1835,  for  the  term  of  two  years, 
for  the  sum  of  three  hundred  dollars  per  year,  from  which  sum 
one  hundred  dollars  shall  be  deducted  for  paying  taxes,  making 
necessary  repairs  and  boarding  said  James  Downey,  Senior.  The 
said  James  M.  Downey  shall  let  Martha  Gordon  have  all  the  apples 
that  grow  on  the  old  trees  in  the  orchard  west  of  the  house,  which 
fruit  the  said  Martha  Gordon  shall  remove  on  or  before  the  15th  of 
October  in  each  year,  so  that  the  said  James  M.  Downey  can  pas- 
ture the  ground.  The  said  James  M.  Downey  shall  let  the  said 
Martha  Gordon  have  the  second  crop  of  grass  of  that  portion  of  the 
meadow  that  she  usually  gets,  which  she  shall  cut  when  he  gives 
her  notice  that  he  is  cutting  his  own,  and  if  cut  at  that  time  said 
James  M.  Downey  doth  obligate  himself  to  find  horses,  wagon  and 
one  hand  to  haul  said  hay.  Witness  our  hands  and  seals  the  day 
and  year  above  mentioned.  James  Downey,  Sen'r,  [Seal.; 

James  M.  Downey,        [Seal. 

A  supplement  to  the  above  articles  and  they  renewed  for  another 
year,  the  said  James  Downey,  Senior,  doth  allow  sufficient  timber 
for  rails,  repairs  and  firewood  for  the  use  of  the  house  and  no  more, 
without  his  consent,  made  and  agreed  to  this  13th  day  of  January, 
1837.  James  Downey,  Sen'r. 

James  M.  Downey. 

The  above  articles  renewed  for  another  term,  to  end  on  the  1st  of 
April,  1839.  James  Downey,  Sen'r. 

James  M.  Downey. 

•On  the  back  of  the  aforegoing  agreement  are  the  follow- 
ing  endorsements,  to  wit :  Received  the  rent  in  full  for  the      ^" 
year,  from  the  1st  of  April,  1835,  to  the  Ist  of  April,  1836.    Witness 
Biy  hand  this  8th  day  of  August,  1836.  James  Downey,  Sr. 


38 


GORDON  vs.  DOWNEY.— 1  GILL. 


Received  satisfaction  in  full  for  the  rent  of  the  year  from  the  Ist 
April,  1836,  to  the  Ist  April,  1837.  Witness  my  hand  this  17th  day 
April,  1838.  James  Downey,  Sen'r. 

Whereas  I  am  now  boarding  with  my  daughter,  Martha  GordoD, 
I  do  hereby  assign  unto  the  said  Martha  Gordon  all  my  right,  title, 
claim  and  interest  in  and  to  the  within  article  of  agreement,  and  all 
money  due  thereon  or  that  may  hereafter  become  due  as  compensa- 
tion for  my  boarding,  and  the  trouble  she  may  have  in  attending  to 
and  taking  care  of  me.    Witness  my  hand  October  27th,  A.  D.  18^ 

James  Downey,  Sen'r. 

Witness, — John  FlanagaUj  James  Mayhigh. 

I  hereby  assign  and  set  over  all  my  right,  title,  claim,  interest, 
property  and  demand,  to  the  article  of  agreement,  unto  Bobert 
Gordon,  at  my  risk,  for  value  received.  Witness  my  hand  and  seal 
tliis  29th  day  of  March,  1839.  Maetha  Gordon,  [L.  S.] 

The  plsiintiff  also  offered  in  evidence  the  several  receipts  endorsed 
upon  the  same  for  the  payment  of  the  rent  due  on  said  agreement 
up  to  the  1st  day  of  April,  1837,  which  were  admitted  by  the  defend- 
ant. The  plaintiff  further  offered  in  evidence  the  supplement  to  and 
renewal  for  another  year  of  the  said  agreement,  endorsed  upon  the 
same,  and  signed  by  the  said  James  Downey,  Senior,  and  the 
defendant,  dated  13th  January,  1837,  and  also  the  other  renewal 
endorsed  thereupon,  without  date,  whereby  the  said  agreement  was 
renewed  for  another  term  to  end  upon  the  1st  April,  1839,  and  signed 
by  said  parties  in  like  manner,  the  execution  of  both  which  renewals 
was  admitted.  The  plaintiff  also  offered  in  evidence  the  assignment 
of  said  agreement  from  the  said  James  Downey,  Senior,  t'O  Martha 
Gordon,  endorsed  thereupon  and  dated  27th  October,  1838,  and  also 
the  assignment  thereof  from  the  said  Martha  Gordon  to  the  plaintiff, 
endorsed  upon  the  said  •  agreement  and  dated  29th  day  of 
^*  March,  1839,  the  due  execution  of  both  which  assignments 
was  admitted.  The  plaintiff  further  offered  by  competent  testimony, 
that  the  defendant  occupied  and  enjoyed  the  property  mentioned  in 
said  agreement  from  the  Ist  day  of  April,  1835,  to  the  1st  day  of 
April,  1839.  Whereupon  the  defendant  by  his  counsel  prayed  the 
Court  to  instruct  the  jury,  that  the  said  agreement  being  a  contract 
inter  partes  in  which  various  things  are  stipulated  to  be  done  and 
performed  on  both  sides,  and  not  a  mere  chose  in  action  for  the  pay- 
ment only  of  money,  the  same  was  not  an  instrument  on  which  the 
assignee  could  bring  suit  in  his  own  name,  and  therefore  the  said 
agreement  was  not  admissible  evidence  under  the  second  count  in  the 
plaintiff's  declaration ;  and  the  Court  [Buchanan,  C.  J.  and  T.  Buch- 
anan, A.  J.]  being  divided  in  opinion  on  the  subject-matter  of  said 
prayer,  the  plaintiff  was  not  permitted  to  read  said  agreement  in 
evidence  under  the  said  second  count.    The  plaintiff  excepted. 

The  judgment  being  arrested  on  the  verdict,  the  plaintiff  belor 
appealed  to  this  Court. 
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Thecaase¥ras  argaed  before  Stephen,  Abcheb/Dobset,  and 
Chakbebs,  JJ. 
J.  Dixon  Ramanj  for  the  appellant.    B,  Johnson^  for  the  appellee. 

DoBSEY,,  J.  delivered  the  opinion  of  this  Court.  We  think  the 
Ck>antj  Court  erred  in  arresting  tbe  judgment  on  the  verdict  ren- 
dered in  this  case,  notw:ithstanding,  it  is  our  opinion,  that  the  chose 
in  actionj  assigned  in  this  case,  is  not  such  a  chose  in  action  as  would, 
under  the  Act  of  1829,  ch.  51,  entitle  the  assignee,  standing  upon 
the  assignment  only,  to  the  maintenance  of  an  action  in  his  own 
name.  It  was  not  the  intention  of  the  Legislature  to  confer  on  the 
assignee  any  such  power,  except  in  cases  where  the  chose  in  action 
was  purely  "for  the  payment  of  money,"  and  where  the  only  action 
which,  from  the  nature  and  stipulations  of  the  chose  in  action  assigned, 
the  assignor  could  have  maintained,  if  no  assignment  had  been 
•  made,  was  that  for  the  payment  of  the  money  due  on  the  con-  ^'^ 
tract.  It  uever  was  intended  that  the  assignor  should  transfer  to 
the  assignee  a  complete  right  of  action,  to  be  prosecuted  in  his  own 
name,  and  at  the  same  time  retain  in  himself,  under  the  same  chose 
in  acUon,  a  power  to  sue  for  the  breach  of  stipulations,  not  for  the 
payment  of  money.  But  in  the  first  count  in  the  declaration  filed  in 
this  case,  there  is  an  allegation  that  the  defendant,  after  the 
assigDment  and  after  the  money  became  due,  promised  to  pay 
it  to  the  plaintiff,  which  promise  would  authorize  him  to  sue  for 
it,  as  he  has  done,  whether  the  assignment  be  legal  or  equitable, 
and  whether  the  Act  of  1829,  had  ever  passed  or  not.  The 
verdict,  it  is  true,  was  rendered  by  the  jury  on  the  first  and 
third  counts  in  the  plaintiff's  declaration ;  the  latter  of  which 
coutaius  no  such  promise  to  pay.  But  by  the  second  section  of  the 
Act  of  1809,  ch.  153,  it  is  enacted,  "that  where  any  virdict  shall  be 
given  in  any  action,  suit  or  demand,  in  any  Court  of  record  of  this 
State,  the  judgment  thereupon  shall  be  stayed  or  reversed  for  any 
defect  of  form  or  substance  in  any  writ,  original  or  judicial,  or  for  any 
variance  in  such  writ  from  the  declarations  or  proceedings,  nor  for 
defects  in  any  count  in  the  declaration,  so  that  there  be  one  good 
count." 

The  County  Court  erred  in  withdrawing  from  the  jury,  under  the 
second  count  in  the  declaration,  the  agreement  between  James  M. 
Downey  and  James  Downey,  Senior,  that  count  having  charged  a 
promise  of  payment  by  the  defendant  to  the  plaintiff,  as  having 
Wn  made  after  the  assignments  in  evidence  before  the  jury.  And 
for  aught  that  appears  to  us,  but  for  such  withdrawment,  the  prom- 
ise, as  laid,  might  have  been  proved.  The  bill  of  exceptions  does 
not  state  or  show  that  the  plaintiff  had  closed  the  testimony  on  his 
part. 

In  virtue  of  the  Act  of  1831,  ch.  319,  this  Court  are  required  in 
appeals  from  all  the  counties  therein  enumerated,  (of  which  Wash- 
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Connty  is  one,)  to  decide  upoD  all  tt>e  bills  of  esceptiooa, 
at  the  trials  below,  whether  appealed  from  or  not.  It  becomes 
ty,  therefore,  to  inquire  whether  the  County  Gosrt  were  right 
in  refusing  the  applicatioo  of  the  "defeudant,  to  withdraw 
the  general  issue  and  put  in  a  general  demurrer  to  the  plaiD- 
eclaration. 

whair  of  the  appellant  it  has  been  insisted,  that  on  awarding 
trial,  no  amendment  of  the  pleadings  can  be  allowed,  at  the 
ce  of  the  party  on  wbose  application  the  new  trial  was  granted, 
tter  with  what  urgency  the  appeals  of  justice  might  demand 
tr  this  broad  proposition  no  authority  has  been  cited;  and  we 
tbink  it  consistent  with  the  4tb  section  of  the  Act  of  1785,  ch. 
ich  declares,  "that  the  Courts  of  law  shall  have  full  poirerand 
ity  to  order  and  allow  amendments  to  be  made  in  all  proceed- 
batsoever,  before  verdict,,  so  as  tx>  bring  the  merits  of  the  qnes- 
ttween  the  parties  fairly  to  trial;  and  if  amendment  is  made 
:he  jury  is  sworn,  a  juror  shall  be  withdrawn."  When  the 
;  is  set  aside,  and  a  new  trial  awarded,  the  case,  as  far  m 
meats  are  concerned,  stands  as  if  no  trial  had  ever  beea  had. 
I  application  for  an  amendment  of  pleadings,  is  not  a  demand 
fitter  of  right,  but  is  an  appeal  to  the  sound  judicial  discretion 
Court,  and  to  be  granted  when  it  shall  appear  necessary  to 
the  merits  of  the  question,  between  the  parties,  fairly  to  trial 
I  case  there  was  nothing  to  shew  the  existence  of  such  ueces- 
r  that  the  amendment  if  made,  would  have  given  the  defend- 
y  dei'ence  to  the  action,  to  which  he  would  not  have  been  en- 
n  the  condition  in  which  the  pleadiugs  then  stood.  Coaced- 
en,  the  affirmative  of  the  proposition,  (on  which  we  mean  M 
n  no  opinion,)  whether  an  appeal  will  lie,  from  the  decision  of 
t  exercising  its  discretion  in  allowing  or  refusing  an  amend- 
if  the  pleadings,  we  think  the  refusal  to  permit  the  defenduit 
:e  the  amendment  asked  for,  was  no  ground  for  a  bill  of  excep- 
r  an  appeal,  the  defendant  having  sustained  no  injury  from 
vision  of  the  County  Court,  of  which  he  complains, 
enting  from  the  course  pursued  by  the  County  Court,  as  stated 
bills  of  exceptions  of  both  appellant  and  api>eUee,  and  also 
ling  from  its  decision  on  the  motion  in  arrest,  we  reverse  its 
rat.  Judgment  on  the  verdict  and  award. 


•The  State  of  Maryland  ra.  John  8.  E.  Ndtwell. 
June,  1843. 

tj  to  a  reasonable  est«nt,  is  &□  eseential  attribute  of  all  pleadingi. 
ti  civil  and  crimiDal,  but  is  more  OBpecially  bo  in  the  latter,  when 
victioD  is  followed  by  penal  coneequeucea. 
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One  of  the  objects  of  certainty  in  pleading  is  notice  to  the  party  of  the 
nature  of  the  charge  against  which  he  is  to  come  prepared  to  defend 
himself;  another  to  enable  the  Court  to  pronounce  the  sentence  of  the 
law,  and  the  party  to  defend  himself  against  a  second  prosecution  for 
the  same  crime,  by  pleading  a  prior  acquittal  or  conviction,  (a) 

An  indictment  under  the  Act  of  1817,  cb.  227,  section  1,  should  allege  the 
names  of  the  slave  and  his  master  if  known;  if  unknown,  the  fact- 
should  be  so  averred;  and  also,  that  there  was  no  license  in  existence 
authorizing  the  slave  to  remain  in  the  retailer^s  store,  &c.  within  the 
period  prohibited  by  the  said  Act.  It  is  not  a  compliance  with  the  Act 
merely  to  allege  the  slave  not  having  a  written  order  or  license  from  his 
master.  The  non-existence  of  a  license  is  an  essential  ingredient  in  the 
offence.  (6) 


Weit  of  Ebbob  to  Anne  Arundel  County  Court.  This  was  an 
indictment,  in  the  following  words :  State  of  Mabyland,  all  that 
part  of  Anne  Arundel  County  not  included  within  the  limits  of  How- 
ard District  of  Anne  Arundel  County,  to  wit :  The  grand  jurors  of 
the  State  of  Maryland  for  all  that  part  of  Anne  Arundel  County  not 
included  within  the  limits  of  Howard  District  of  Anne  Arundel 
OooDty,  upon  their  oath  do  present,  that  John  S.  E.  Nutwell,  late  of 
all  that  part  of  Anne  Arundel  County  not  included  within  the  limits 
of  Howard  District  of  said  county,  yeoman,  on  the  28th  day  of  Feb- 
rnary,  in  the  year  one  thousand  eight  hundred  and  forty-two,  the 
said  John  being  then  and  there  a^licensed  retailer,  did  suffer  a  slave 
to  be  in  his  store-house,  in  which  said  house  the  said  John,  on  the 
day  and  year  aforesaid,  at  all  that  part  of  Anne  Arundel  County  not 
incladed  within  the  limits  of  Howard  District  of  the  county  afore- 
said, was  accustomed  to  sell  distilled  liquor  between  sunset  in  the 
evening  of  the  same  day  and  sunrise  of  the  succeeding  morning, 
the  said  slave  then  and  there  not  having  a  written  order  or  license 
for  that  purpose  from  his  master,  against  the  Act  of  Assembly  in 
such  •  case  made  and  provided,  and  against  the  peace,  gov- 
ernment, and  dignity  of  the  State. 

James  Boyle,  Deputy  Attorney-General 

of  the  State  of  Maryland  for  said  County. 

The  traverser  pleaded  not  guilty ;  but  the  verdict  being  against 
him  he  moved  in  arrest  of  judgment. 

1.  Because  the  indictment  does  not  name  the  owner  of  the  slave 
whom  it  is  alleged  was  permitted  by  the  traverser  to  be  in  his  store- 
house. 

2.  Because  the  indictment  is  in  other  respects  defective,  informal 
and  insufficient,  so  that  no  judgment  can  be  rendered  thereon. 

The  County  Court  arrested  the  judgment,  and  the  State  sued  out 
a  writ  of  error  from  the  Court  of  Chancery. 


55 


(a)  Approved  in  Capritz  vs.  State,  1  Md.  574;  Rawlings  vs.  State,  2  Md.  216; 
•R-  R.  Co.  T8.  State,  20  Md.  163;  Spielman  vs.  State,  27  Md.  524. 
%  Approved  in  Franklin  vs.  State,  12  Md.  249. 
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By  the  Act  of  1817,  ch.  227,  sec.  1,  it  is  enacted,  that  it  shall  not 
be  lawful  for  any  licensed  retailer  or  retailers,  in  Calvert  Coanty, 
&C.J  or  for  any  person  or  persons  residing  in  either  of  those  coaDties, 
accnstomed  to  make  and  sell  distilled  spirits  or  other  liqnors,  to  safTer 
any  free  negro  or  mnlatto,  or  any  negro  or  mulatto  servant  or  slave 
to  be  in  her  or  their  store-house,  or  other  house,  wherein  he,  she  or 
they  may  be  accustomed  to  sell  distilled  spirits  or  other  liqoors  he- 
tween  sunset  in  the  evening  and  sunrise  of  the  succeeding  momlDg: 
Provided  always,  that  nothing  herein  contained  shall  be  so  constraed 
to  extend  to  the  case  of  such  aforesaid  servant  or  slave,  as  shall  have  a 
written  order  or  license  for  that  purpose  from  his  master,  mistress, 
overseer  or  other  person  in  whose  employment  he  may  actually  be, 
with  the  consent  of  his  owner  or  owners. 

The  2nd  section  provides  for  recovery  of  penalty  by  indictment 

The  cause  was  argued  before  Buchanan,  G.  J.,  Stephen,  Abghee, 
Ghambebs,  and  Spence,  JJ. 

Boyky  JJ,  A.  (?.,  for  the  State.  Alexander,  for  the  defendant  in 
error. 


_  •  Stephen,  J.  delivered  the  opinion  of  this  Gourt.   We 

^^  think  that  the  judgment  of  the  Gourt  below  in  this  case  was 
correct,  and  ought  to  be  affirmed.  .  Gertainty  to  a  reasonable  extent, 
is  an  essential  attribute  of  all  pleading,  both  civil  and  criminal,  bat 
is  more  especially  necessary  in  the  latter,  where  conviction  is  fol- 
lowed by  penal  consequences.  One  of  its  objects  is  notice  to  the 
party  of  the  nature  of  the  charge,  against  which  he  is  to  come  pre- 
pared to  defend  himself;  and  it  is  also  necessary,  not  only  that  the 
offence  may  be  displayed  upon  the  record,  so  as  to  enable  the  (Joort 
to  pronounce  the  sentence  of  the  law,  but  to  enable  the  party  to  de- 
fend himself  against  a  second  prosecution  for  the  same  crime,  bj 
pleading  a  prior  acquittal  or  conviction.  In  the  case  now  before 
this  Gourt,  the  indictment,  we  think,  is  defective,  in  omitting  the 
name  of  the  slave  and  that  of  the  master,  if  known,  and  if  not 
known,  the  fact  should  have  been  so  stated  in  the  indictment.  Sach 
an  averment  in  the  indictment  was  requisite,  not  only  to  inform  the 
accused  of  the  charge  alleged  against  him,  so  as  to  prepare  for  his 
defence,  but  to  prevent  a  second  punishment  for  the  same  offence,  by 
pleading  in  bar  a  former  acquittal  or  conviction.  The  omission  to 
exclude  a  license  by  the  necessary  averment  of  a  want  of  one,  was 
also  a  fatal  defect ;  the  non-existence  of  a  license  being  an  essential 
ingredient  in  the  constitution  of  the  offence,  according  to  the  true 
and  sound  construction  of  the  Act  of  Assembly,  upon  which  the  pros- 
ecution was  founded.  In  other  respects,  the  allegations  as  to  time 
and  place  may  be  sufficient,  being  conformable  to  the  language  of 
the  Act,  which  is  rather  carelessly  drawn ;  but  in  that  respect,  it 
would  be  advisable  in  all  future  cases,  to  make  the  necessaiy  aver- 
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meote^  with  greater  precisiou  and  certainty.    The  jadgment  of  the 
Coort  below  is  affirmed.  Judgment  affirmed. 


*  John  K.  Longwell  and  Andrew  G.  Ege,  Administra- 

tors  of  John  MoCaleb  vs.  Catharine  Ridinger,  Ad-     ®  • 
ministratrix  of  Peter  Ridinger. — June,  1843. 

Where  the  adminiBtrator  of  a  deceased  tenant  continues  the  tenancy  of  his 
intestate  until  after  the  death  of  the  landlord,  the  owner  of  the  fee,  the 
rent  due  up  to  the  last  day  of  payment  prior  to  the  landlord's  decease, 
might  have  been  distrained  for  by  him,  and  is  therefore  a  preferred 
claim  upon  the  assets  of  the  deceased  tenant  found  upon  the  demised 
premises,  under  the  Act  of  1886,  ch.  192.  (a) 

Where  the  landlord  resorts  to  a  distress  to  recover  rent,  he  is  not  entitled  to 
interest  oh  the  sum  in  arrear.  (h) 

For  rent  due  and  payable  at  the  landlord's  death,  his  administrator  may 
claim  a  preference  to  be  paid  out  of  the  assets  of  his  deceased  tenant, 
where  the  claim  conforms  to  the  Act  of  1886,  ch.  193. 

The  remedy  by  distress  for  rent  in  arrear  is  not  within  the  Act  of  Limita- 
tions. 

Appeal  from  the  Orphans'  Court  of  Carroll  County.  On  the 
20th  March,  1843,  (he  appellants  filed  their  petition,  alleging,  that 
on  the  10th  May,  1842,  Peter  Hidinger  died  intestate,  and  that  the 
appellee  is  his  administratrix  f  that  their  intestate  died  on  the  2nd 
January,  1843  ;  that  McCaleb  demised  to  Eidiuger  on  the  1st  April, 
1^,  a  certain  messuage  and  premises  lying  in  said  county,  for  the 
term  of  three  years,  to  commence  from  that  day,  and  after  the  end 
of  said  three  years,  from  year  to  year,  that  is  to  say,  that  the  lea«e 
was  to  continue  from  year  to  year,  so  long  as  the  said  parties  could 
agree,  and  until  the  one  or  the  otiier  party  gave  the  other  party  due 
and  legal  notice  that  the  lease  should  determine ;  that  Eidinger 
agreed  to  pay  the  yearly  rent  of  one  hundred  dollars,  payable  half 
yearly;  that  he  entered  ahd  was  possessed  until  his  death,  when  the 
sumof  j498of  the  rent  aforesaid,  for  the  space  of  seven  years  ending 
on  tbe  1st  April,  1842,  had  become  due  and  was  unpaid,  and  is  still  in 
arrear;  that  said  Eidinger  resided  on  the  premises  at  the  time  of  his 
death,  at  which  time  and  long  afterwards,  his  principal  personal 
property  to  the  value  of  $1,000,  consisting,  &c.,  was  being  and  re- 
maiuingonthe  premises,  subject  to  being  distrained  for  said  rent, 
and  for  which  a  distress  bylaw  might  have  been  made;  that  the 
said  Catharine,  •  administratrix  as  aforesaid,  has  continued 
apon  said  demised  premises  up  to  this  time ;  that  half  a  yearns      ^^ 


(a)  Cited  in  Kell^  vs.  Weber,  27  Md.  665,  where  it  was  held  that  a  landlord 
inay  distrain  during  the  term  for  rent  in  arrear,  after  the  death  of  the  tenant 
and  before  the  grant  of  administration.    See  Rev.  Code,  Art.  50,  sec.  178. 

(h)  See  Dennison  vs.  Lee,  6  G.  &  J.  254,  to  same  efifect. 
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rent  became  due  on  the  1st  October  last,  and  another  half  year's  rent 
will  be  dne  on  the  Ist  April  next ;  that  there  is  at  this  time  a  large 
quantity  of  growing  grain  on  the  said  premises,  liable  by  law  to  be 
distrained  for  the  said  rent,  and  that  the  petitioner's  claims  have  a 
preference  over  all  other  claims  against  said  deceased's  estate. 
Prayer,  that  the  administratrix  pay  the  said  claim  in  full  and  in  pre- 
ference over  all  other  claims,  and  for  other  relief,  citation,  &c. 

The  account  filed  with  the  petition,  (Exhibit  A,)  charged  the  rent 
as  follows : 

"  Peter  Hidinger  to  John  McCaleb,  Db. 

Ist  October,  1835.    To  J  year's  rent  of  farm  from  Ist 

April  last  till  date $50 

To  7  years  interest  on  the  same. ..     21 

The  account  was  so  made  up  from  r>  months  to  6  months,  until 
October,  1842,  and  amounted  to  $907.50,  giving  various  credits  with 
interest  thereon,  $358.14.  It  was  submitted  with  an  afiQdavit  in  the 
usual  form  to  the  Orphans'  Court,  who  endorsed  it  as  follows : 

10th  October,  1842.  The  foregoing  account  will  pass  when  paid. 
The  Orphans'  Court  being  satisfiedof  the  justice  of  the  claim. 

Test,  J.  B.,  Register,  &c. 

The  petition  was  then  amended  and  the  lease  produced,  by  wliich 
it  appeared  that  Eidinger  agreed  to  pay  McCaleb,  or  to  his  heire, 
the  reserved  rent,  &c.  The  inventory  of  the  personal  estate  of  the 
deceased  Eidinger  was  also  exhibited. 

The  answer  of  the  appellee  did  not  admit  to  be  true  any  of  the 
facts  mentioned  in  the  petition  of  the  appellants,  but  put  them  to 
proof  thereof,  nor  the  accuracy  of  the  account  to  which  she  pleaded 
the  Statute  of  Limitations,  and  also  denied  that  this  claim  was  enti- 
tled to  any  preference. 

The  petitioners  then  prayed  the  Court  to  direct  plenary  proceed- 
ings to  be  taken  in  the  cause,  which  was  done. 

On  the  17th  April,  1843,  the  Orphans'  Court  decreed  that  the 
KO  appellee  should  pay  the  appellant^  the  sum  of  fifty  dollars, 
^^  •  being  the  amount  of  rent  due  for  the  premises,  which  accrued 
from  the  Ist  April,  1842,  to  the  Jst  October,  1842,  with  the  interest 
thereon,  the  said  sum  being  in  the  opinion  of  this  Court  a  claim 
against  the  estate  of  the  said  Peter  Eidinger,  for  which  a  distress 
might  be  levied,  and  being  justly  due  to  said  estate  of  said  John 
McCaleb,  and  for  which  this  Court  ^ill  allow  the  said  administratrix 
of  the  said  Peter  in  full  as  for  a  preferred  claim,  and  that  she  pay 
all  costs,  &c. 

The  administrators  of  McCaleb  appealed  to  this  Court. 

By  the  Act  of  1836,  ch.  192,  it  is  enacted,  that  from  and  after  the 
1st  day  of  May  next,  all  claims  for  rent  in  arrear  against  deceased 
persons,  for  which  a  distress  may  be  levied  by  law,  after  the  deiith 
of  the  deceased,  shall  have  preference  over  all  other  claims  against 
said  deceased's  estate,  except  such  as  now  have  a  preference  over 
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dainis  for  rent  in  arrear,  without  the  levying  of  a  distress  therefor, 
and  the  administrator  or  executor  of  any  deceased  person  is  author- 
ized to  pay  and  discharge  such  claim  for  rent  in  arrear,  provided 
the  Orphans'  Court  of  the  county  shall  be  satisfied  of  the  justice  of 
said  claim,  and  that  a  distress  therefor  might  be  levied  on  said 
deceased's  goods  and  chattels,  in  the  hands  of  such  administrator 
or  executor;  and  provided  also,  that  nothing  in  this  Act  contained 
shall  be  construed  to  divest  or  in  any  manner  impair  the  right  of 
any  person  having  a  claim  for  rent  in  arrear  against  a  deceased  per- 
son, to  pursue  his  remedy  therefor  by  distress  'in  the  cases,  and  in 
the  manner  now  allowed  by  law. 

Sec.  2.  And  be  it  enactedy  that  the  Orphans' Court,  before  pass- 
ing or  allowing  any  such  claim  in  the  settlement  of  the  accounts  of 
an  administrator  or  executor,  shall  be  satisfied,  on  proof  of  the  cor- 
rectness of  the  claim,  and  that  a  distress  could  be  levied  and  main- 
tained therefor,  but  nothing  in  this  Act  contained  shall  be  construed 
to  compel  an  administrator  or  execu'tor  to  pay  any  such  claim, 
although  passed  by  the  Orphans'  Court,  if  he  shall  think  proper  to 
dispute  said  claim. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abgheb, 

Dorset,  Chambebs,  and  Spenoe,  JJ. 

*  Eaymandy  for  the  appellants.    MauUhy^  for  the  appellee. 

OO 

By  the  Coubt — 

This  Court  is  of  opinion  that  the  rent  in  arrear  due  from  Peter  Bid- 
inger  to  John  McCaleb  on  the  1st  day  of  October,  1842,  could  have 
been  distrained  for  by  the  said  McCaleb,  who  died  on  the  2nd  Jan- 
aary,  1843,  the  administratrix  of  the  said  Peter  Bidinger  having  con- 
tinued the  tenancy  of  her  intestate  up  to  the  time  of,  and  after  the 
death  of  the  said  McCaleb,  the  landlord  and  owner  of  the  fee  of  the 
said  demised  premises.  It  is  therefore  further  ordered,  adjudged  and 
decreed,  that  the  claim  of  the  said  appellants  to  and  for  the  sum  of 
(457.16,  under  and  in  conformity  to  the  Act  of  1836,  ch.  192,  be  and 
the  same  is  hereby  approved  and  passed,  as  having  a  preference 
over  all  other  claims  against  the  said  Peter  liidinger's  estate,  except 
SQch  as  are  excepted  by  the  said  Act  of  1836,  and  that  the  said  appel- 
lee be  and  he  is  hereby  anthorizeld  to  pay  the  same  to  the  said  appel- 
lants. Decree  reversed^  with  costs. 


James  Mulliken  vs.  Theodobe  K.  S.  Boyce.— December,  1843. 

^e  plaintiff,  upon  the  sale  of  a  horse  by  him,  promised  the  defendant,  the 
purchaser,  to  obtain  a  certificate  from  the  breeder,  that  the  animal  was 
thoroughbred,  and  send  it  to  him.    In  an  action  to  recover  the  amount 


} 
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of  a  note  giyen  for  the  purchase  money,  the  defendant  prayed  the  Goaxt 
to  instruct  the  jury  that  the  plaintiff  could  not  reooyer,  unless  the  jury 
should  find,  that  the  horse  was  thoroughbred,  which  the  Court  refused, 
and  instructed  the  jury  that  the  plaintiff  could  not  recover  uuleas  he 
furnished  the  promised  certificate  within  a  reasonable  time  from  the 
making  of  the  contract.    This  was  affirmed  upon  appeal. 

Upon  the  sale  of  a  horse,  the  seller  agreed  to  furnish  the  buyer  with  a 
breeder  ^s  certificate  that  the  horse  was  thoroughbred.  The  latter  ac- 
cepted the  animal,  and  retained  him  without  any  offer  to  return  him. 
In  an  action  upon  a  note  for  the  purchase  money,  though  the  plaintiff 

^^       had  failed  to  *  furnish  the  promised  certificate,  he  may  still  recoTer 

^'-        the  actual  value  of  the  horse  sold,  (a) 

•  Where  a  defendant  is  not  prejudiced  by  the  erroneous  instruction  of  the 
Court  below,  or  where  such  an  instruction  is  beneficial  to  him,  this 
Court,  upon  his  appeal,  will  not  therefor,  reverse  the  judgment. 

A  promise  by  the  vendor  of  a  horse  to  furnish  a  breeder ^s  certificate  that  the 
animal  was  thoroughbred,  does  not  authorize  the  defendant  in  an  action 
against  him  for  the  purchase  money,  to  introduce  the  opinion  of  a  wit- 
ness who  had  seen  its  pedigree  as  forwarded  by  the  plaintiff  to  the  de- 
fendant, that  he  did  not  consider  it  thoroughbred,  as  evidence  to  Um 
jury,  without  producing  the  paper  which  contained  it. 

A  witness  is  not  competent  to  speak  of  the  contents  of  a  paper-writing  or 
document  without  producing  it.  (b) 

Where  a  defendant  lived  with  the  witness,  and  kept  papers  at  his  house,  and 
had  also  a  plantation  and  house  to  which  he  frequently  went,  and  where 
the  witness  had  seen  papers  which  he  supposes  belonged  to  the  defendant, 
an  unsuccessful  search  for  a  paper  alleged  to  be  left  at  the  house  of  the 
witness,  and  no  search  anywhere  else,  is  not  sufficient  to  let  in  second- 
ary evidence  of  the  contents  of  the  paper  as  a  lost  paper,  (c) 

Appeal  from  Prince  George's  Oounty  Court.  This  was  an  action 
of  assumpsit,  brought  on  the  2nd  March,  1840,  by  the  appellee  against 
the  appellant,  to  recover  the  amount  of  a  promissory  note  of  the 
defendant  for-  $360,  dated  28th  September,  1837,  payable  to  the 
appellee  or  order.  The  declaration  also  contained  the  common 
money  counts.  The  defendant  pleaded  non  Msumpsitt  and  the  joiy 
found  a  verdict  against  him  for  $445.37,  on  which  judgment  was 
rendered. 


(a)  Cited  in  Cline  vs.  Miller,  8  Md.  28«;  Oroff  vs.  Hansel,  88  Md.  168.  See 
Hyatt  vs.  Boyle,  5  G.  &  J.  66,  note  (c). 

(b)  It  is  a  well  established  rule  that  the  contents  of  a  written  instrumeot, 
if  it  be  in  existence,  must  be  proved  by  the  instrument  itself,  and  not  bj 
parol  evidence.  Higgins  vs.  Carlton.  28  Vd..  136.  See  Calvert  vs.  Coxe.pott, 
m.  p.  95;  Troxall  vs.  ApplegartJu  24  Md.  163. 

(c)  A.flarmed  in  Glenn  vs.  Rogers^  8  Md.  321.  Cf.  Boothe  vs.  Dorsey,  11  G. 
&  J.  169.  The  law  requires  bona  fide  and  diligent  search  for  the  paper  itself 
in  the  place  where  it  is  most  lidely  to  be  found.  The  degree  of  diligence 
required  depends  upon  the  character  and  value  of  the  paper,  but  the  partj 
relying  on  secondary  proof  must  show  that  he  has  exhausted,  in  a  reason- 
able degree,  all  the  sources  of  information  and  means  of  discovery  accessible 
to  him,  which  the  nature  of  the  case  would  suggest.  Glenn  vs.  Rogers, 
supra. 
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1st  Exception. — At  the  trial  of  the  cause,  the  plaintiff  to  support 
the  issoe  on  this  part  joined,  offered  in  evidence  to  the  jury  the  fol- 
lowing promissory  note,  which  was  admitted  to  be  in  the  hand- 
writing of  the  defendant,  which  is  as  follows : 

Upper  Marlborough,  2Sth  Sep.,  1837. 

9350.  Two  years  after  date,  I  promise  to  pay  T.  E.  S.  Boyce,  or 
order,  three  hundred  and  fifty  dollars,  for  value  received,  with  inte- 
rest, payable  at  the  Bank  of  Baltimore.  James  Mulliken. 

The  defendant  to  support  the  issue  on  his  part  joined,  then  proved 
to  the  jury  by  William  D.  Bowie,  a  competent  witness,  that  he  was 
present  when  the  contract  was  made,  for  which  the  said  note  was 
given,  and  that  said  note  was  given  for  the  •  purchase  money 
of  a  brown  mare,  sold  and  delivered  by  plaintiff  to  defendant,  ^'^ 
who  kept  possession  thereof  until  the  mare  died;  that  the  said  plain- 
tiff sold  the  said  mare,  and  the  defendant  purchased  the  same  on 
the  express  stipulation  and  condition  on  the  part  of  the  plaintiff 
that  she  was  a  thoroughbred  animal,  and  that  the  plaintiff  prom- 
ised to  furnish  to  the  defendant  a  certificate  to  that  effect  from  the 
breeder,  a  Mr.  A.  S.  Allen,  of  Virginia,  and  at  the  time  of  said  sale, 
gave  to  the  defendant  a  short  memorandum  of  her  pedigree,  which 
said  memorandum  he  declared  contained  her  true  pedigree,  but  it 
was  declared  unsatisfactory  at  the  time  by  the  defendant,  on  the 
ground  that  it  did  not  trace  the  pedigree  of  said  mare  far  enough, 
and  that  it  was  not  the  breeder's  certificate;  and  thereupon  the 
plaintiff  assured  the  defendant  that  he  would  obtain  a  certificate 
that  the  said  mare  whs  thoroughbred,  from  the  breeder,  a  Mr.  A.  S. 
Allen  of  Virginia,  and  send  the  same  to  defendant,  and  defendant 
agreed  to  receive  such  certificate  as  evidence  of  that  fact,  on  which 
assurance  being  given,  the  defendant  then  executed  the  said  note, 
on  which  this  suit  is  brought.  The  defendant  then  proved  by  the 
same  witness,  that  about  eighteen  months  afterwards  the  defendant 
called  on  the  plaintiff  in  Baltimore,  for  the  pedigree  of  said  mare,  and 
demanded  the  certificate  from  the  breeder,  of  her  being  a  thorough- 
bred animal,  and  that  the  said  certificate  wns  not  fuiiiished  by  the 
plaintiff  at  that  time,  but  the  plaintiff  promised  to  furnish  it  at  some 
future  time,  which  defendant  agreed  to.  The  plaintiff  then  proved 
by  the  said  witness,  that  some  eight  months,  or  a  year  afterwards, 
and  before  the  commencement  of  this  suit,  a  paper  purporting  to 
be  a  certificate  of  pedigree  of  said  mare,  from  Mr.  A.  S.  Allen,  the 
breeder  of  said  mare,  was  enclosed  in  a  letter  from  the  plaintiff  to  the 
defendant,  through  the  mail,  and  that  said  paper  was  received  by 
the  defendant.  The  defendant  then  proved,  that  the  said  paper, 
purporting  to  be  a  certificate  of  the  pedigree  of  said  mare,  was 
objected  to  by  him  to  the  witness  at  the  time  of  its  reception,  but 
the  plaintiff  was  not  present,  on  the  ground  that  it  was  not  a  cer- 
tificate of  the  said  mare's  being  a  thoroughbred  animal.     Upon  the 
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•  i'oregoing  evidence  the  defendant  prayed  the  Court  to  in- 
^^  struct  the  jury,  that  it  was  incumbent  on  the  plaintiff  before 
he  could  recover  in  this  action,  to  prove  that  the  said  mare  was  a 
thoronghbred  animal,  and  that  unless  they  find  from  the  evideoce 
that  the  said  mare  was  a  thoronghbred  mare,  that  then  they  most 
find  a  verdict  for  the  defendant,  but  the  Court  [Stephen,  C.  J.  and 
Key,  a.  J.]  refused  to  grant  the  said  prayer,  but  were  of  opinion 
and  so  instrncted  the  jury,  that  if  the  jury  find  from  the  evidence 
in  the  cause  that  the  note  on  which  this  action  is  brought,  was 
passed  by  defendant  for  a  mare  represented  by  plaintiff  to  be 
thoroughbred,  and  that  plaintiff  agreed  to  furnish  defendant  a  cer- 
tificate of  her  being  thoroughbred,  as  evidence  of  that  fact,  then  the 
plaintiff  cannot  recover,  unless  he  shews  a  compliance  with  the  con- 
tract, by  having  furnished  such  a  certificate  within  reasonable  time 
from  the  time  of  the  contract;  to  which  opinion  of  the  Court  refus- 
ing to  grant  the  defendant's  prayer  as  asked  for,  and  to  their  opinion 
as  given,  the  defendant  excepted. 

2nd  Exception.  At  the  trial  of  this  cause,  after  the  evidence  bad 
been  given,  which  is  contained  in  the  first  bill  of  exceptions,  which 
by  agreement  is  made  a  part  of  this  bill  of  exceptions,  the  defendant 
offered  to  prove  by  William  D«  Bowie,  a  competent  witness,  that  the 
sum  of  $350,  the  amount  of  the  note  on  which  this  suit  was  brought, 
was  agreed  to  be  paid  by  the  defendant  to  the  plaintiff,  in  considera- 
tion of  her  being  sold  as  a  thoroughbred  mare,  and  that  said  snm 
was  more  by  $250,  than  the  value  of  said  mare,  if  she  had  been  add 
as  a  common  or  cold-blooded  mare,  or  any  other  common  mare  of  her 
appearance  and  size,  and  then  asked  the  said  witness  whether  be  had 
ever  seen  the  pedigree  of  said  mare,  and  from  his  knowledge  of  the 
pedigree  of  said  mare,  he  considered  her  to  be  a  thoroughbred  ani- 
mal, but  the  counsel  for  the  plaintiff  objected  to  the  said  witness 
answering  said  question,  unless  the  defendant  would  produce  the  cer- 
tificate of  pedigree  of  said  mare,  and  the  Court  sustained  the  objec- 
tion of  plaintiff's  counsel,  and  refused  to  permit  the  said  witness  to 
answer  the  said  question ;  to  which  opinion  of  the  Court,  and  to 
their  refusal  as  aforesaid,  the  defendant  excepted. 

•  3rd  Exception.  At  the  trial  of  this  cause,  and  after  the 
^^  Court  had  given  the  opinion  expressed  in  the  second  bill  of 
exceptions,  which  by  agreement  is  incorporated  with  and  made  a 
part  of  this  bill  of  exceptions,  the  defendant,  for  the  purpose  of  let- 
ting in  secondary  proof  of  the  contents  of  said  certificate  of  i>edigree, 
proved  to  the  Court  by  the  testimony  of  William  D.  Bowie,  a  com- 
petent witness,  that  the  certificate  of  the  pedigree  of  said  mare, 
which  was  furnished  by  the  said  plaintiff  to  the  defendant,  in  the 
manner  and  at  the  time  stated  in  the  preceding  bills  of  exceptions^ 
was  at  one  time  in  the  possession  of  the  witness,  and  its  contents 
were  read  by  him ;  that  he  returned  said  certificate  to  the  said  defend- 
ant, who  at  the  time  lived  with  the  said  witness,  although  said  de- 
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fendant  owned  a  plantation  and  bouse,  to  which  he  freqnently  went, 
and  where  witness  has  seen  papers  which  he  supposes  belonged  to 
defendant;  that  said  witness  has  himself  looked  for  the  said  certifi- 
cate of  pedigree,  and  has  not  been  able  to  find  it,  and  that  he  has  seen 
the  defendant  look  among  the  papers  at  witness'  house  in  a  drawer 
where  the  said  defendant  usually  kept  such  of  his  papers  as  were 
of  much  importance,  and  that  the  said  certificate  of  pedigree  was  not 
foDod  by  the  said  defendant.  Witness  further  stated,  that  he  had 
no  knowledge  of  any  search  made  in  any  other  place  by  the  said  de- 
fendant, and  that  the  said  witness  does  not  know  that  said  defend- 
ant had  papers  at  his  own  plantation  house,  nor  does  he  know  that 
said  defendant  ever  made  any  search  for  said  certificate  of  pedigree 
at  the  latter  place  but  the  Court  rejected  the  said  evidence,  so  as 
aforesaid  offered,  and  were  of  opinion  that  the  said  evidence  was  not 
legally  sufficient  to  warrant  the  introduction  of  any  secondary  or 
parol  proof  of  the  contents  of  said  certificate  of  pedigree ;  to  which 
opinion  of  the  Court,  and  their  refusal  to  sufier  any  parol  proof  to  go 
to  the  jury  of  the  contents  of  said  certificate  of  pedigree,  the  defend- 
ant excepted. 
The  defendant  appealed  to  this  Court. 


The  cause  was  argued  before  Archeb,  Dorset,  and  Chambers, 
JJ. 

•  T.  F.  Bowie  for  the  appellants.     W.  H.  Tuck  for  the  ap- 
pellee. 
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Archer,  J.  delivered  the  opinion  of  this  Court.  By  the  contract 
between  the  parties,  the  representation  of  the  plaintiff  was  gratified 
by  the  adduction  of  the  breeder's  certificate  that  the  mare  was 
thoroughbred.  The  prayer,  therefore,  of  the  defendant,  which  called 
npon  the  Court  to  say  that  the  plaintiff  could  not  recover  unless  the 
jury  believed  the  mare  was  thoroughbred,  could  not  be  gratified  ;  the 
plaintiff  being  entitled  to  recover  the  full  amount  of  the  note,  if  the 
jary  should  believe  the  plaintiff  had  produced  the  breeder's  certificate, 
according  to  the  terms  of  the  contract.  The  prayer  was  wrong  in 
another  respect ;  for  had  the  plaintiff  failed  to  comply  with  his  repre- 
sentation, he  would  still  have  been  entitled  to  recover  the  value  of 
the  noare  actually  sold,  as  an  animal  not  thoroughbred. 

In  the  instruction  given  by  the  Court,  the  only  error  we  perceive, 
is  in  their  instructing  the  jury  that  the  plaintiff  could  alone  recover, 
upon  the  production  of  the  breeder's  certificate.  If  the  plaintiff 
failed  to  produce  evidence  of  this,  still  he  was  entitled  to  recover  the 
value  of  the  animal,  as  one  which  was  not  thoroughbred.  But  the 
defendant  is  not  prejudiced  by  this  error;  on  the  contrary  it  might 
have  proved  beneficial  to  him,  and  we  cannot  therefore  reverse  the 
judgment  of  the  Court  in  this  respect. 


1  G. 
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We  concnr  with  the  Coart  below  in  the  opinion  by  them  expressed 
in  the  second  bill  of  exceptions. 

The  witness  is,  in  effect,  asked  to  speak  of  the  contents  of  a  paper- 
writing  or  document,  without  its  production,  for  although  be  is  asked 
whether,  from  his  knowledge  of  the  pedigree  of  the  mare,  be  consid- 
ered her  to  be  a  thorough  bred  mare,  yet  the  question  has  manifestly 
reference  to  the  pedigree  detailed  in  a  paper  which  he  is  asked  if  he 
had  seen,  as  the  foundation  for  the  question  in  relation  to  his  opinion 
of  the  pedigree. 

•  We  also  think  the  Court  were  right  in  refusing  to  permit 
^^  the  evidence  of  the  contents  of  the  certificate  to  be  given  in 
evidence  to  the  jury,  as  a  proper  foundation  had  not  been  laid  for 
the  introduction  of  such  evidence.  Judgment  affirm^. 


Henry  S.  Mitchell  a.  d.  b.  n.  of  James  D.  Mitchell  r«.  Asic 
M.  Mitchell,  Adm'x  of  Joseph  T.  Mitchell.— Decem- 
ber, 1843. 

« 

The  security  of  nn  administrator  may,  under  circumstances,  become  a  com- 
petent witness  for  his  principal  to  maintain  an  action  of  law  to  recover 
money  due  the  intestate's  estate;  although  at  one  period  the  adminis- 
trator may  have  been  guilty  of  deixxstavit  in  relation  to  the  same  claim. 

As  where  from  lapse  of  time,  after  due  notice  having  been  given  under  the 
testamentary  Act  to  creditors  to  assert  their  claims,  they  are  presumed 
to  have  been' satisfied  and  none  appeared  to  exist,  and  where  the  sole 
distributee  of  the  deceased  had  released  both  the  administrator  and  sure- 
ties from  all  claims,  this  obviates  all  objection  on  the  ground  of  liabilitj 
on  the  surety  for  the  omission  of  the  administrator. 

Where  a  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  contained  in  it, 
can  never  afterwards  be  disputed. 

A  release  to  an  administrator  and  his  sureties  may  be  legally  recorded  in  the 
Orphans'  Court  of  the  County  where  letters  of  adminstration  were 
granted,  and  a  copy  certified  by  the  Register  of  Wills  of  the  same 
County  is  competent  evidence,  (a) 

An  administrator  in  his  settlement  with  a  distributee  may  assign  the  date* 
in  action  of  his  intestate  by  parol. 

The  Register  of  Wills  is  authorized  and  bound  to  record  administratioo 
accounts  proved  and  passed,  and  a  copy  under  his  official  seal  is  compe- 
tent evidence. 

Where  letters  of  administration  were  granted  in  1830,  and  an  order  of  Coort 
notifying  creditors  to  bring  in  their  claims  obtained  and  published  in 
1881,  and  an  account  proved  and  passed  in  1832,  by  which  it  appeared 
that  a  number  of  creditors  had  been  paid,  it  was  held  in  1842,  no  unsatis- 
fied creditors  appearing  in  proof,  that  all  the  creditors  of  the  estate 
were  paid  and  discharged,  (b) 


(a)  See  Crawford  vs.  State,  6  H.  &  J.  198. 

(b)  See  Allender  vs.  Riston,  2  G.  &  J.  58. 
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Ihe  Act  of  1828,  ch.  165,  which  authorizes  the  taking  of  testimony  in  civil 
cases,  before  commissioners  to  be  appointed  by  the  County  Courts,  mani- 
festly contemplates  a  cas6  where  both  the  plaintiff  and  defendant  are  in 
existence  and  actually  parties  to  the  litigation  upon  the  record  at  the 
time  the  notice  *  is  given  by  the  commissioners,  and  the  deposi-  g^^ 
tion  taken  in  pursuance  thereof.  ^  • 

8o  where  a  defendant  is  dead,  and  no  new  i>arty  having  been  made,  a  depo- 
sition taken  is  without  authority  under  tbac  Act. 

Where  commissioners  are  appointed  under  an  Act  of  Assembly  by  the 
Courts  to  take  proof  between  parties,  no  rule  of  Court  can  transfer 
powers  to  the  commissioners,  designed  by  the  Act  to  be  exercised  by  the 
Courts  or  the  Judges  thereof. 

Acts  of  Assembly  made  relative  to  the  administration  of  justice  are  to  be 

liberally  construed  for  the  attainment  of  that  important  object. 
It  is  the  province  of  Courts  of  Justice  to  expound  laws  and  not  to  legislate. 


Appeal  from  Charles  County  Court.  This  was  an  action  of  as- 
sampsit,  brought  by  the  appellee  against  James  D.  Mitchell  on  the 
22nd  July,  1833.  Pending  the  action  J.  D.  M.  died,  and  his  executrix 
Elizabeth  A.  Mitchell  (who  also  died,)  and  the  present  appellant 
were  successively  made  parties  to  the  case.  The  defendants 
pleaded  non  assumpsit  and  limitations  on  which  pleas  issues  were 
joined. 

Before  the  trial  the  parties  filed  the  following  agreement : 

It  is  agreed  in  this  cause  that  the  attendance,  in  person,  of  Wil- 
liam Carmichael,  a  witness  on  the  part  of  the  defendant,  may  be  dis- 
pensed with  at  the  trial  of  this  cause,  whenever  the  same  may  take 
place,  and  that  in  lieu  thereof,  certain  letters  from  the  said  Car- 
michael to  the  late  James  I).  Mitchell  and  Joseph  T.  Mitchell,  on  the 
subject  of  a  receipt  by  him,  and  the  payment  over  of  certain  moneys 
by  him  collected,  to  a  certain  Joseph  T.  Mitchell,  on  the  order  of 
said  James  D.  Mitchell,  may  be  used  and  read  as  evidence  in  the 
caase  at  the  trial  thereof.  It  is  further  agreed,  that  the  plaintiff,  as 
administratrix  of  Joseph  T.  Mitchell,  give  the  necessary  and  usual 
notice  inquired  by  law  for  creditors  to  present  their  claims  against 
the  estate  of  said  Joseph  T.  Mitchell,  and  that  the  same  was  pub- 
lished in  the  Kent  Enquirer^  a  newspaper  published  in  Kent  County, 
for  the  time  and  in  the  manner  as  the  law  directs,  the  evidence  of 
which  may  be  received  from  the  paper  herewith  filed,  marked  exhi- 
bit A.  It  is  further  admitted,  that  the  personal  estate  of  Joseph  T. 
Mitchell,  was  more  than  solvent,  and  that  a  large  residuum  was  left 
for  distribution  among  the  •  representatives  and  heirs-at-law, 
after  the  payment  of  all  debts,  which  were  presented  for  pay-  "^ 
ment.  The  above  letters  are  to  be  made  subject  to  all  legal  excep- 
tions as  to  their  admissibility  or  competency,  other  than  those  now 
waived  by  this  agreement.         Thomas  F.  Bowie,  for  Defendant. 

William  L.  Bbent,  for  Plaintiff. 

Exhibit  A — referred  to  in  the  foregoing  agreement : 
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Maryland,  Kent  County  Orphans'  Coart. 

November  30,  1830.  On  application  of  Ann  M.  Mitchell,  adminis- 
tratrix  of  Joseph  T.  Mitchell,  late  of  Kent  Connty,  deceased,  it  is 
ordered,  that  she  give  the  notice  required  by  law  for  creditors  to 
exhibit  their  claims  against  the  said  deceased's  estate,  and  that  the 
same  be  published  once  in  each  week  for  the  space  of  three  soccessive 
weeks,  in  the  Enquirer^  printed  in  Chestertown. 

In  testimony  that  the  foregoing  is  truly  copied  from  the  minutes  of 
the  proceedings  of  the  Orphans'  Court  of  the  County 

(Seal.)    aforesaid,  I  have  hereunto  set  my  hand  and  the  seal  of  my 
office  affixed,  this  30th  day  of  November,  1830. 
Test, — F.  Wilson,  Register  of  Wills  for  Kent  County. 

In  compliance  with  the  above  order,  this  is  to  give  notice,  that  the 
subscriber,  of  Kent  County,  hath  obtained  from  the  Orphans'  Court 
of  Kent  County,  in  Maryland,  letters  of  administration  on  the  per- 
sonal estate  of  Joseph  T.  Mitchell,  late  of  Kent  County,  deceased. 
All  persons  having  claims  against  the  said  deceased's  estate  are 
hereby  warned  to  exhibit  the  same  with  vouchers  thereof,  tothesab- 
scriber,  at  or  before  the  30th  day  of  May  next,  they  may  otherwise 
by  law  be  excluded  from  all  benefits  of  the  said  estate.  Given  under 
my  hand,  this  30th  day  of  November,  1830. 

Ann  M.  Mitchell. 

December  3.  Adm'x  of  Joseph  T.  Mitchell,  deceased. 

Letters  referred  to  in  the  aforegoing  agreement : 

Centreville,  26th  March,  1828. 

Dear  Sir, — Tour  uncle,  Joseph  Mitchell,  spoke  to  me  when  I  was 
last  in  Kent  County,  as  if  he  had  supposed  you  had  given  me  instmc- 
^^  tions  to  proceed  by  execution  against  Gerald  Coursey.  •  As 
^^  I  have  received  no  instructions  from  you  on  this  subject,  I  beg 
you  will  give  me  directions.  6.  Coursey  paid  me  last  fall  91,000,  of 
which  I  paid  $950  by  your  order,  to  Mr.  Joseph  T.  Mitchell. 

I  think  it  right  to  say  to  you  on  this  subject,  that  I  believe  G. 
Coursey,  by  some  indulgence,  will  pay  your  debt  and  save  his  prop- 
erty, but  from  the  entire  depressed  state  of  the  country,  his  property 
would  now  be  sacrificed  if  sold  by  the  sherifi",  but  being  3'our  agent 
in  this  business,  I  will  promptly  execute  any  orders  you  may  send. 
I  remain,  very  respectfully,  yours,  Wm.  Cabmichael. 

James  JD.  31itchell  Dr.  to  Wm,  Carmicha^el. 

1828.  Jan.    6,  To  cash  p'd  Jos.  T.  Mitchell,  by  your  order •  950 

Dec.  19,  To  ditto  paid        ditto  per  ditto 950 

To  commission  on  $2,000,  at  5  per  cent 100 

$2,000 
Contra. 

1827.  Nov.  24,  By  cash  from  6.  Coursey  on  judgments $1,000 

1828.  Dec.    9,  By  ditto  from  do.      on        do 1,000 

$2,000 
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Centreville,  29th  April,  1829. 

Dear  Sir, — I  this  day  received  yours  of  the  24th,  and  send  you  an 
extract  from  my  books  by  which  you  will  see  the  amount  of  moneys 
received  from  G.  Coursey  and  paid  over  to  Mr.  Joseph  T.  Mitchell. 
I  am,  respectfully,  yours,  Wm.  Cabmichael. 

Centreville,  nth  November,  1830. 

Dear  Sir, — Pressing  engagements  and  absence  from  home  have 
prevented  me  from  giving  an  earlier  answer  to  yours  of  the  27th 
Dltimo.  I  subjoin  an  account  taken  from  my  books,  by  which  you 
will  see  the  moneys  received  and  paid  over  to  your  uncle.  After 
mvlast  payment  to  him,  I  wrote  him  that  a  balance  was  due  me  from 
yoQr  father,  which  I  neglected  to  deduct,  and  requested  him  to  re- 
tain the  same  in  his  hands,  but  did  not  •  hear  from  him  after-  ^ 
wards.  This  balance  you  can  settle  at  your  convenience.  I  '" 
am,  respectfully,  yours,  Wm.  Cabmichael. 

James  D,  Mitchell  Dr.  to  Wm.  Carmichael. 

1828.  Jan.     5,  To  cash  paid  Joseph  T.  Mitchell,  per  your 

order 9  950  00 

Dec.   19,  To    do.  .  do.        per  do.  950  00 

1829.  Oct.    15,  To    do.  do.        per  do.  950  00 

1830.  Ap'r  27,  To    do.  do.        per  do.,  300  00 

To    do.  do.  by  check  on   Bank  of 

Baltimore 384  32 

To  costs  of  three  suits 19  50 

To  commission,  at  5  per  cent 187  01 

J3,740  83 
Contra. 

1827.  :Nov.  24,  By  cash  from  G.  Coursey  on  judg'ts $1,000  00 

1828.  Dec.     8,  By  do.    from        do.  1,000  00 

1829.  Sept.  12,  By  do.    from        do.  1,000  00 

1830.  April  8,  By  do.    from        do.  balance  of  jud'ts 720  72 

By  costs  of  three  suits 19  60 

$3,740  22 
E.  E.  Wm.  Carmichael. 

'No.  7,  referred  to  in  the  aforegoing  agreement : 
Sichard  Hall,  use  of  James  D.  Mitchell,  Ex^r  of  France  vs.  Oerland 

Coursey.    Judgments,  die. 

Amounts  of  debt, $1,337  50 

Interest  on  same  ifrom  1st  Jan.  1823,  to  1st  Jan.  1825 168  50 

$1,498  00 
Int.  paid  as  per  endorsement  on  bonds 175  57 

1,322  43 
Interest  on  same  to  24th  November,  1827 150  75 
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SamCj  Executor  of  same  vs.  Same.     Judgments. 

Amount  of  debt $1,337  50 

Interest  on  same  from  Ist  January,  1823,  to  24th  November, 

1827,  (393.33) 394  71 

■  -^  •  Same^  Executor  of  same  vs.  Same.    Judgments. 

Amount  of  debt 368  87 

Interest  on  same  from  1st  Jan.  1823,  to  24th  Nov.  1824. . .     108  75 

3,683  01 
Then  paid  W.  C,  attorney 1,000  00 

2,6a3  01 
Interest  on  same  to  8th  December,  1828 166  64 

2,849  65 
Then  paid  W.  C,  Attorney , 1,000  00 

1,849  65 
Interest  on  same  to  20th  December,  1828  ..•. 3  69} 

1,853  m 
Credit  then  allowed  by  Joseph  T.  Mitchell 225  15 

1,628  19i 
Interest  on  same  to  12th  September,  1829 68  52 

1,696  71} 
Then  paid  W.  C,  attorney 1,000  00 

696  71} 

Interest  on  same  to  8th  April,  1830 24  01 

Costs  of  judgments 6  55  . 

Costs  of        do 6  55 

Costs  of        do.         6  40 

$   740  22} 
E.  E.  Wm.  Cabmichael. 

Amount  received  by  Wm.  Carmichael  a^  by  above  statements: 

1827.  Nov.   24,  Cash $1,000  00 

1828.  Dec.     8,    do 1,000  00 

1829.  Sept.  12,     do 1,000  00 

1830.  April  17,  Paid  W.  C,  by  cash  deposited  in  Bank  of 

Baltimore,  the  8th 740  22 

$3.740  22 


J 
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•  Contra. 
1828.  Jan.     5,  Cash  p'd  Joa.  T.  Mitchell  by 

yonr  order 8950  00 

1828.  Dee.     9,  To          do.           do.            do.  950  00 

1829.  Oct.   15,  To          do.           do.            do.  950  00 
1828.  Ap'l.  27,  To           do.          do.            do.  684  32 

To  commission  on  $3,740.22, 

at  5  pr.  ct 185  01 

To  costs  of  suit  on  three  judg- 
ments         19  50 


$3,738  83 


55 

72 


Centreville,  April  30,  1830. 

Dear  Sir, — According  to  my  promise,  I  now  send  you  a  statement 
of  the  money  collected  from  Mr.  G.  Coursey.  I  have  an  unsettled 
account  with  Mr.  James  D.  Mitchell  on  account  of  business  trans- 
acted for  his  father;  the  balance  due  me  is  between  $60  and  $70. 
I  intended  to  have  retained  to  this  amount,  and  to  have  rendered 
him  an  account,  but  it  escaped  me  in  the  hurry  of  the  moment,  and 
as  it  is  inconvenient  for  me  to  transact  business  with  Mr.  Mitchell,  I 
beg  yon  to  have  the  goodness  to  reserve  that  sum  for  me,  as  I  will 
render  Mr.  M.  the  accounts. 

I  have  thought  on  Williamson's  business  since  you  left  me.  I  have 
a  judgment  against  him  but  not  against  you,  and  could  only  due  the 
replevin  bond.  There  are  several  cases,  and  it  would  greatly  increase 
costs,  but  I  must  be  governed  in  this  by  your  determination.  I 
remain  respectfully  yours,  Wm.  Carmiohael. 

Ist  Exception. — At  the  trial  of  this  cause,  the  plaintiff  to  support 
issues  on  her  part  joined,  offered  in  evidence  to  the  jury  the  several 
promissory  notes,  and  the  due  bill  set  forth  in  the  declaration,  and 
proved  the  same  to  have  been  signed  in  the  proper  hand- writing  of 
James  D.  Mitchell,  the  defendant's  testator,  and  also  proved  the  hand- 
writing of  James  W.  Mitchell  on  the  notes  of  23rd  Nov.  1820 ;  but 
offered  no  evidence  of  the  hand-writing  of  Elizabeth  Mitchell,  by 
whom  the  said  due  bill  purports  to  have  been  assigned. 

•  $1,030.    Six  months  after  date  I  promise  to  pay  to  Joseph      ^ 
T.  Mitchell,  or  order,  negotiable  at  the  Bank  of  Maryland,  one       ■  ** 
thousand  and  thirty  dollai*s,  for  value  received,   this  20th  October 
1828.  James  D.  Mitchell. 

tl,220.  On  the  8th  July  next,  I  promise  to  pay  to  Joseph  T.  Mit- 
chell, or  order,  negotiable  at  the  Bank  of  Maryland,  twelve  hundred 
and  twenty  dollars,  for  value  received. 

Baltimore,  20th  Octeber,  1828.  James  D.  Mitchell. 

J200.  Baltimore,  23rd  November^  1829.  On  the  first  day  of  Octo- 
ber,  1830,  I  promise  to  pay  to  the  order  of  James  W.  Mitchell,  two 
hundred  dollars,  for  value  received.  James  D.  Mitchell. 
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Od  the  back  of  the  aforegoing  promissory  note  is  thus  written,  to 
wit,  James  W.  Mitchell. 

$200.  Baltimore,  23rd  November,  1829.  On  the  first  day  of  June, 
1830,  I  promise  to  pay  to  the  order  of -James  W.  Mitchell,  two  hun- 
dred dollars,  for  value  received.  James  D.  Mitchell. 

On  the  back  of  the  aforegoing  promissory  note  is  thus  written,  to 
wit,  James  W.  Mitchell. 

And  then,  for  the  purpose  of  maintaining  the  issues  joined  on  her 
part  on  the  second  and  third  pleas,  on  the  pleas  of  limitations,  and 
for  the  puriK)se  of  proving  an  acknowledgment  of  the  said  James  D. 
Mitchell,  within  three  years  before  the  present  suit  was  brought,  of 
his  indebtedness  on  said  notes,  and  also  to  prove  the  hand-writing  of 
Elizabeth  Mitchell,  to  the  assignment  of  the  said  bill,  offered  to 
swear  to  the  jury  William  L.  Brent,  but  the  defendant  produced  an 
authenticated  copy  of  the  administration  bond  of  the  plaintiff  on 
Joseph  T.  Mitchell's  estate,  dated  30th  November,  1830.  Certified 
to  be  a  true  copy  of  the  administration  bond  given  by  Ann  M.  Mit- 
chell, administratrix  of  Joseph  T.  Mitchell,  as  taken  from  the  original 
bond  now  on  file  in  his  office,  by  the  Register  of  Wills  of  Kent 
County.  And  proved  that  the  said  William  L.  Brent  was  one  of  the 
plaintiff's  sureties  in  said  bond,  and  objected  to  the  competency  of 
^.  said  witness,  on  the  ground  that  he  was  liable  *  for  any  devoi- 
'^  tavit  which  the  plaintiff  might  have  committed  in  the  adminis- 
tration of  said  estate  as  the  plain tiff^s  surety,  and  that  under  the  cir- 
cumstances of  this  case,  and  in  the  present  cause,  said  witness  had 
an  interest  in  the  result  of  this  suit.  This  objection  on  the  part  of 
defendant  to  the  competency  of  said  witness,  the  Court  sustained, 
and  thereupon,  the  plaintiff,  for  the  purpose  of  showing  that  said 
witness  was  competent  to  give  the  testimony  for  which  he  was  called, 
produced  the  following  papers,  to  wit,  the  administration  account  of 
Ann  M.  Mitchell  on  Joseph  T.  Mitchell's  estate,  passed  and  sworn  to 
on  the  12th  of  May,  1832,  which  showed  a  balance  due  the  estate, 
consisting  of  negro^  not  divided  $2,812,  and  which  was  also  certi- 
fied to  be  a  true  copy  taken  from  the  records  of  his  office,  by  the  Be- 
gister  of  Wills  for  Kent  County,  under  his  official  seal. 

And  also  read  the  agreement  and  exhibits  in  this  cause,  filed  21jst 
August,  1841.    See  ante. 

And  also  a  certified  copy  of  the  release  of  Joseph  T.  Mitchell,  Jr.i 
the  sole  heir-at-law  of  Joseph  T.  Mitchell,  who  is  admitted  to  have 
been  of  full  age,  and  also  the  original  release : 

Maryland,  Kent  County,  Sot.  1  hereby  certify,  that  it  appears 
from  an  administration  account,  passed  by  Anna  M.  Mitchell,  admin- 
istratrix of  Joseph  T.  Mitchell,  late  of  Kent  County,  on  the  I2th 
May,  1832,  that  after  the  payment  of  all  just  debts  and  claims 
due  and  owing  by  the  said  Joseph  T.  Mitchell,  that  there  was  a 
considerable  balance  due  the  estate,  amounting  to  the  sum  of 
of  $2,812,  and  consisting  of  negroes  undivided;  and  I  also  oertify^ 
that  on  the   1st  May,  1838,  Joseph  T.  Mitchell,  the  sole  child 
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and  heirat-law  of  the  said  Joseph  T.  Mitchell,  deceased,  appeared  in 
open  Court,  in  the  Orphans'  Court  of  the  said  Kent  County,  and  the 
said  Court  being  satisfied  that  he  was  of  legal  age,  filed,  to  be 
recorded  in  my  office,  a  release  in  the  following  words  and  figures, 
and  which  was  accordingly  recorded  by  order  of  the  said  Court : 
Whereas,  a  settlement  has  taken  place  between  my  mother,  Mrs. 
Anna  M.  Mitchell,  as  administratrix  of  my  deceased  father,  Joseph 
T.  Mitchell,  and  as  my  acting  guardian,  and  I  •  have  received  ^ 
from  her  full  possession  of  my  estate,  real,  personal  and  mixed,  •  ^ 
it  is  my  desire  to  place  on  record,  the  evidence  of  such  full  settlement 
and  a  full  discharge  of  her  sureties;  this  therefore  is  to  certify,  that 
I  do  acknowledge  the  receipt  in  full  of  all  the  share  or  portion  of  my 
said  deceased  father's  estate,  to  which  I  am  entitled,  and  I  do  hereby 
release,  acquit  and  discharge  the  said  Ann  M.  Mitchell,  and  her  sure- 
ties, and  her  or  their  executors  or  administrators,  of  and  from  all 
claim  and  demand  therefor.  Given  under  my  hand  and  seal,  this 
first  day  of  May,  eighteen  hundred  and  thirty-eight. 

Joseph  T.  Mitchell,  [Seal] 
Witness — Samuel  Covington. 

Maryland,  Kent  County,  Set  Be  it  remembered,  that  on  this 
first  day  of  May,  eighteen  hundred  and  thirty -eight,  before  me  the 
subscriber,  a  justice  of  the  peace  of  the  State  of  Maryland  for  Kent 
County,  personally  appeared  the  within  named  Joseph  T.  Mitchell, 
and  acknowledged  the  foregoing  receipt  and  release  as  his  act  and 
deed,  and  to  be  discharged  for  the  purposes  therein  mentioned. 
Acknowledged  before,  Samuel  Covington. 

I  hereby  certify,  that  the  above  is  a  true  copy  of  the  original  re- 
lease, now  on  record  in  my  office.    In  testimony  whereof, 

(Seal.)    I  have  hereto  subscribed  my  name  and  affixed  the  public 
seal  of  my  office,  this  11th  day  of  August,  1841. 

James  F.  Browne, 
Register  of  Wills  for  Kent  County,  Md. 

Whereas,  a  settlement  has  taken  place  between  my  mother,  Mrs. 
Ann  M.  Mitchell,  as  administratrix  of  my  deceased  father,  Joseph  T. 
Mitchell,  and  as  my  acting  guardian,  and  I  have  received  from  her 
foil  possession  of  my  estate,  real,  personal  and  mixed,  and  it  is  my 
desire  to  place  on  record  the  evidence  of  such  full  settlement,  and  a 
fall  discbarge  of  her  sureties ;  this  therefore  is  to  certify,  that  I  do 
acknowledge  the  receipt  in  full  of  all  the  share  or  portion  of  my  said 
deceased  father's  estate,  to  which  I  am  entitled,  and  I  do  hereby  re- 
lease, acquit  and  discharge  the  said  Anna  M.  Mitchell,  and  her  sure- 
ties, and  her  and  their  heirs,  executors  or  administrators,  of  and 
from  •  all  claim  and  demand  therefor.     Given  under  my  hand 
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eight. 
Witness, — Samuel  Covington. 


Joseph  T.  Mitchell,  [Seal.] 
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On  the  back  of  the  aforegoing  is  thus  endorsed :  ^^  Filed  May  Ist, 
1838.    Recorded  in  Liber  B.  book,  vouchers  No.  5,  folio  328. 

J.  F.  Browne,  Register  Wills." 

And  also  the  following  assignment  of  the  plaintiff,  of  the  choses  in 
action  in  the  present  suit,  to  the  said  Joseph  T.  Mitchell,  Jr. 

Know  all  men  by  these  presents.  That  I,  Ann  M.  Mitchell,  adminis- 
tratrix of  all  and  singular  the  goods  and  chattels,  &c.,  of  my  late  bos- 
band,  Joseph  T.  Mitchell,  having  paid  all  the  creditors  of  the  said, 
the  late  Joseph  T.  Mitchell,  do  hereby  assign,  transfer  and  set-over 
to  Joseph  T.  Mitchell,  the  sole  child  and  distributee  of  my  said  has- 
band,  deceased,  by  way  of  distribution,  all  the  choses  in  action  and 
evidences  of  debt,  filed  in  the  Charles  County  Court  of  the  State  of 
Maryland,  in  a  suit  brought  by  me,  as  administratrix  of  the  said 
Joseph  T.  Mitchell,  deceased,  against  James  D.  Mitchell,  and  now 
pending  against  the  executrix  (or  administratrix,)  of  the  said  James 
D.  Mitchell.  Witness  my  hand  and  seal,  this  I7th  day  of  Aagast, 
183L  Ann  M.  Mitchell,  [Seal.] 

From  which  said  papers,  and  the  facts  in  evidence  as  aforesaid, 
the  said  plaintiff  contended  and  insisted  before  Court,  that  the  said 
witness  was  released  from  all  liability  on  said  bond,  and  that  he  was 
in  consequence  of  said  release,  a  competent  witness  in  the  present 
suit,  which  opinion  the  Court,  [C.  Dorset,  A.  J.]  gave,  and  per- 
mitted the  said  witness  to  be  sworn  to  the  jury  for  the  purpose  afore- 
said ;  to  which  opinion  of  the  Court,  and  to  their  permitting  the  said 
witness  to  be  sworn  to  the  jury  as  a  competent  witness  inthiscaose, 
the  defendant  excepted. 

2nd  Exception.  In  addition  to  the  evidence  in  the  previous  bills  of 
exceptions,  which  is  made  a  part  of  this,  the  defendant  in  support  of 
^^  the  issues  on  his  part  joined,  gave  in  evidence  •  to  the  jury, 
'  '  that  Elizabeth  Mitchell,  the  administratrix  of  James  D.  Mit- 
chell, who  was  a  party  to  this  suit  previous  to  her  death,  departed 
this  life  during  August  Court,  eighteen  hundred  and  forty-one;  then 
gave  in  evidence  to  the  jury,  that  letters  of  administration  de  bonis 
non  was  granted  by  the  Orphans' Court  of  Charles  County  to  defend- 
ant, on  the  14th  September,  1841;  and  then  offered  to  read  in  evi- 
dence to  the  jury  the  deposition  of  Richard  B.  Mitchell,  as  follows: 

At  the  request  of  Henry  S.  Mitchell,  the  following  notice  and 
deposition  was  recorded  this  23rd  day  of  March,  Anno  Domini,  1S42. 
To  Mrs,  Ann  M.  Mitchell,  or  her  attorney: 

You  will  please  take  notice,  that  I  shall  on  the  25th  day  of  the 
present  month,  between  the  hours  of  10  o'clock,  A.  M.  and  2  o'clock, 
P.  M.  of  the  same  day,  at  Myrtle  Grove,  the  residence  of  Mr.  Henry 
S.  Mitchell,  in  Charles  County,  Maryland,  at  the  request  of  said 
Henry  S.  Mitchell,  then  and  there  proceed  to  take  the  deposition  of 
Mr.  Eichard  B.  Mitchell,  who  is  now  dangerously  ill  at  said  plftc^^ 
and  not  expected  to  live,  to  be  read  as  evidence  in  th6  trial  of  tbe 
cause  now  depending  in  Charles  County  Court,  in  which  Ann  H. 
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Mitchell,  administratrix  of  Joseph  T.  Mitchell,  is  plaintiff,  and  Eliza- 
beth A.  Mitchell,  executrix  of  James  D.  Mitchell,  is  defendant. 

January  24th,  1842.  James  Brawnee,  Commissioner. 

Service  admitted  this  24th  day  of  January,  at  J  past  4  o'clk  P.  M., 
for  what  it  is  worth.  Wm.  L.  Brent, 

At  Washington  City,  District  of  Columbia. 

Ann  M.  Mitchell^  Adm^x  of  J.  T.  Mitchell  vs.  E.  A.  Mitchell^  Ex*x  of 

J.  D.  Mitchell.    Interrogatories  to  R.  B.  Mitchell,  on  the  part  of 

defendant. 

Interrogatory  1st,  2nd  and  3rd. 

Charles  County,  Set  At  the  instance  of  Mr.  Henry  S.  Mitch- 
ell, the  undersigned,  a  commissioner  appointed  by  the  Honorable 
the  Jadges  of  this  Court,  under  an  Act  of  Assembly  passed  at  Decem- 
ber Session,  1828,  ch.  166,  in  accordance  with  a  previous  notice  served 
on  William  L.  Brent,  Esq.,  attorney  for  Mrs.  Ann  M.  Mitchell,  as  will 
appear  by  reference  to  said  •  within  notice,  herewith  returned,  ^ 
did  attend  at  Myrtle  Grove,  the  residence  of  Mr.  Henry  S.  ■  ^ 
Mitchell,  on  the  25th  of  January,  1842,  between  the  hours  of  10 
o'clock  A.  M.  and  2  o'clock  P.  M.,  and  proceeded  to  take  the  deposi- 
tion of  Mr.  Kichard  B.  Mitchell,  who  being  sworn  on  the  Holy 
Evangely  of  Almighty  God,  to  the  interrogatories  propounded, 
answers  as  follows : 

To  the  first  interrogatory,  yes.    2nd  and  3rd. 

Taken  and  subscribed  by  me, 

James  Brawner,  Commissioner. 

Taken  by  James  Brawner,  a  commissioner  appointed  and  duly 
qnalified  by  the  Judges  of  Charles  County  Court,  to  take  depositions, 
in  parsnance  of  the  Act  of  Assembly  passed  at  December  Session^ 
1828. 

The  plaintiff  then  gave  in  evidence  to  the  Court,  that  said  Bichard 
B.Mitchell  died  on  the  26th  January,  1842,  and  that  he  was  expected 
to  die  for  a  week  previous  to  the  taking  of  said  deposition.  The 
plaintiff  then  gave  in  evidence,  that  at  the  time  said  deposition  was 
taken,  the  death  of  Elizabeth  Mitchell,  the  first  administratrix  of 
Jameii  D.  Mitchell,  was  not  suggested  on  the  record ;  and  further 
gave  in  evidence,  that  William  L.  Brent,  the  attorney,  upon  whom 
the  notice  of  the  commission  was  served,  resided  in  Washington  City, 
thirty  miles  distant  from  the  place  where  the  said  deposition  was 
taken.  The  defendant  then  gave  in  evidence,  that  Frederick  D. 
Stone,  who  served  the  notice  on  said  Brent,  returned  on  horseback, 
^d  in  time  to  be  present  at  the  time  said  deposition  was  taken. 
And  the  plaintiff  further  gave  in  evidence,  that  the  said  plaintiff 
resided  in  the  City  of  Baltimore,  in  Maryland,  at  the  time  said  notice 
was  given;  and  further  gave  in  evidence,  that  the  present  defend- 
ant Henry  S.  Mitchell  did  not  appear  to  the  present  cause  until 
Angust  Court,  1842. 
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The  defendant  then  read  in  evidence  the  following  rale  of  Coart 
made  in  parsuance  of  the  Act  of  Assembly  passed  at  December  Ses- 
sion, 1828 :  "  In  pursuance  of  the  directions  of  the  Act  of  the  General 
Assembly  of  the  State  of  Maryland,  passed  at  the  December  Session, 
1828,  ch.  165,  we,  the  Judges  of  the  County  Court  for  the  County  of 
Charles  do  hereby  appoint  James  *Brawner,  Senior,  John 
•  ^  Hughes  and  George  D.  Parnham,  commissioners  to  take  the 
depositions  of  witnesses  in  the  cases  therein  provided,  and  that  in  all 
cases  when  they  act  as  such  they  shall  first  serve,  or  cause  to  be  served 
on  the  party  against  whom  such  deposition  or  depositions  are 
intended  to  be  used,  or  his  attorney,  a  written  notice  containing 
the  name  of  the  person  or  persons  whose  deposition  or  deposi- 
tions are  intended  to  be  taken,  and  the  time  and  place,  when 
and  where  it  is  to  be  taken,  at  least  eight  days  before  said 
day,  exclusive  of  the  day  of  issuing  and  serving  such  notice,  and 
also  in  all  cases  when  a  real  cause  exists,  the  parties  or  party  inte- 
rested upon  making  it  appear  to  the  satisfaction  of  the  commissioner 
or  commissioners,  that  his  witness  is  very  old,  sick,  or  about  to  leave 
the  country,  it  shall  or  may  be  discretionary  to  take  the  disposition 
or  depositions  of  such  witness,  on  giving  such  notice  less  than  eight 
days  as  they  may  think  reasonable,  all  circumstances  considered,  so 
that  the  party  interested,  his  guardian,  agent,  trustee  or  attorney, 
may  have  a  convenient  time  to  attend ;  and  if  such  party  and  his 
attorney,  &c.,  cannot  be  found,  then  by  leaving  said  notice  at  his 
last  place  of  abode,  a  copy  of  which,  certified  by  the  commissioner 
or  commissioners,  and  attested  to  be  served  as  herein  provided,  shall 
be  returned  by  the  said  commissioner  or  commissioners,  as  the  case 
may  be,  to  the  clerk  of  the  County  Court,  with  the  deposition  or 
depositions  so  taken ;  and  the  Court  do  allow  the  said  commissioners 
the  of  sum  four  dollars  to  each  commissioner  for  each  day  they  may 
act  as  such.  J.  Stephen, 

November  17th,  1829.  Edmund  Key, 

J.  E.  Platbe. 

The  plaintiff  then  objected  to  the  reading  of  said  deposition  in  evi- 
dence to  the  jury,  because  said  deposition  had  not  been  taken  in  par- 
suance of  said  Act  of  Assembly  and  supplement  thereto,  because  the 
said  Henry  S.  Mitchell,  administrator  de  bonis  non,  was  not  a  party 
to  the  record,  which  objection  the  Court  [C.  Dorset,  A.  J.]  sos- 
tained ;  to  which  opinion  of  the  Court  the  defendant  excepted. 

The  defendant  appealed. 

^  •  The  cause  was  argued  before  Stephen,  Akgheb,  Dob- 

*"      SEY  and  Chambers,  JJ. 

T.  F.  Bowi€j  for  the  appellant.    E.  J.  Brent,  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  Two  exceptions 
were  taken  to  the  opinion  of  the  Court  below  in  this  case,  both  of 
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which  relate  to  qaestioDs  of  evidence.  In  the  first  exception,  the 
witness  produced  to  give  evidence  for  the  plaintiff  being  incompe- 
tent, by  reason  of  interest,  certain  paper  writings  or  doenmentary 
proofs  were  offered  in  evidence,  for  the  parpose  of  restoring  his  com- 
petency, which  being  held  by  the  Coart  sufficient  for  that  purpose, 
the  defendant  excepted.  Much  of  the  argument  urged  by  the  appel- 
lant's counsel  is  rendered  unavailing  by  certain  admissions  and  facts 
stated  in  the  bill  of  exceptions  and  the  operation  of  law  upon  those 
facts  and  admissions.  In  2  Tidd^s  Practicej  913,  the  following  prin- 
ciple of  law  is  stated  in  relation  to  the  legal  effect  and  conclusive- 
ness of  a  bill  of  exceptions :  ^^  when  the  bill  of  exceptions  is  sealed, 
the  trath  of  the  facts  contained  in  it,  can  never  afterwards  be  dis- 
puted ;  for  this  principle.  Show.  F.  G.  120,  is  referred  to.  The  ground 
upon  which  the  witness  produced  by  the  plaintiff  was  contended  to 
be  incompetent,  being  his  liability  for  any  devastavit  of  the  plaintiff, 
as  her  surety  in  the  administration  of  her  husband's  estate,  one  of 
the  proofs  produced  to  obviate  that  objection,  was  a  release  exe- 
cuted by  Joseph  T.  Mitchell,  who  is  stated  in  the  bill  of  exceptions 
to  be  the  sole  heir-at-law  of  his  father  Joseph  T.  Mitchell,  and  who  is 
expressly  admitted  in  said  bill  of  exceptions  to  have  been  of  full  age 
at  the  time  it  was  executed ;  a  cerj^ified  cop3'  of  said  release  was  also 
produced,  authenticated  by  the  signature  and  seal  of  the  Register 
of  Wills  for  Kent  County.  This  release  contained  an  express  acknow- 
ledgment that  he  had  received  his  full  share  of  his  father's  estate, 
and  released  the  administratrix  and  her  sureties  from  all  responsibility 
therefor.  This  release  was  moreover  executed  after  a  lapse  of  eight 
years  *  from  the  time  letters  of  administration  were  granted, 
and  was  acknowledged  before  a  justice  of  the  peace  of  Kent  ^* 
County,  according  to  law,  and  was  on  the  same  day  duly  admitted 
to  record.  The  administration  bond,  which  was  given  in  evidence 
by  the  defendant,  to  shew  the  incompetency  of  the  plaintiff's  wit- 
ness, fnlly  evinces  that  letters  of  administration  were  obtained  from 
the  Orphans'  Court  of  Kent  County ;  and  consequently,  proves  that 
the  acknowledgment  was  legally  made,  before  a  person  competent 
to  take  it.  There  is  nothing,  therefore,  in  the  objection  raised  by 
the  counsel  for  the  appellant,  that  it  did  not  appear  that  the  acknow- 
ledgment was  made  before  a  justice  of  the  peace  in  the  county  where 
the  letters  were  obtained,  and  that  therefore  the  release  was  not 
legally  recorded,  so  as  to  make  a  copy  of  it  admissible  in  evi- 
dence. In  2  ^.  <j^  O.  Rep,  57,  this  Court,  when  speaking  upon  a 
similar  subject,  say :  *'  they  were  recorded  in  the  office  of  the  Eeg- 
ister  of  Wills  of  Prince  George's  County,  where  George  Briscoe  died, 
and  where,  of  course,  letters  of  administration  were  taken  out  on  his 
estate,  having  been  previously  acknowledged  before  the  said  register. 
So  in  6  J7.  c£  J.  Rep.  234,  this  Court  say,  ^^  where  an  instrument  of 
writing  is  required  by  law  to  be  recorded,  the  enrolment  of  it  is  evi- 
dence of  all  circumstances  necessary  to  give  it  validity.    But  this 
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evidence  is  not  conclasive,  it  is  only  prima  faciej  and  like  all  prima 
facie  evidence,  may  be  rebutted."    The  condition  of  the  admiDistrft- 
tioQ  bond  given  in  evidence  by  the  defendant,  speaks  of  Ann  Mitch- 
ell, as  the  administratrix  of  Joseph  T.  Mitchell,  late  of  Kent  Coantj, 
deceased  ;  and  where  of  coarse,  as  this  Court  say  in  2  H.  &  0.  57, 
letters  of  administration  were  taken  on  his  estate.    No  safficient 
proof  was  adduced  in  the  Court  below  to  impeach  the  release  or  to 
impair  its  validity :  the  written  assignment  made  of  the  choset  in 
action  in  August,  1841,  was  not  sufficient  to  invalidate  it  upon  the 
ground  of  fraud,  as  they  might  have  been  transferred  by  parol  when 
the  release  was  executed ;  and  the  written  assignment  subAequently 
made,  might  have  been  intended,  as  more  authentic  and  better  evi- 
dence of  that  fact.    As  further  proof  of  the  competency  of  the  witness 
to  testify  •  in  the  cause,  the  plaintiff  offered  in  evidence  a  copy 
^'^      of  her  administration  account,  which  is  stated  in  the  bill  of 
exceptions  to  have  been  passed  by  the  Court  on  the  12th  of  May, 
1832,  and  is  certified  by  the  register  to  be  a  true  copy,  taken  from 
the  records  of  his  office,  and  is  authenticated  by  the  seal  of  his  office 
annexed.    The  admissibility  of  this  account  was  objected  to  upon 
the  ground  that  the  register  had  no  authority  by  law  to  record  it, 
and  that  therefore  a  copy  was  not  evidence.    We  think  that  sach 
an  objection  was  entirely  groundless  and  untenable;  that  the  regidter 
was  not  only  authorized,  but  bound  by  law  to  record  it,  for  the  par- 
pose  of  shewing  to  creditors  aud  others  interested  in  the  estate,  how 
and  in  what  manner  the  assets  had  been  administered.     By  the  Act 
of  1798,  ch.  101,  sub-ch.  15,  sec.  9,  it  is  enacted  that,  'Hhe  Begister 
of  Wills  in  each  county  already,  or  hereafter  to  be  appointed,  agree- 
bly  to  the  Constitution,  shall  diligently  attend  each  meeting  of  the 
Orphans'  Court  in  his  county,  and  under  their  direction,  make  foil 
and  fair  entries  of  their  proceedings;"  among  which  proceedings  are 
manifestly  intended  to  be  embraced,  all  administration  accounts  passed 
and  settled  under  the  sanction  of  such  Courts.    This  account,  in  which 
a  number  of  creditors  ap[>ear  to  have  been  paid,  was  passed  bjthe 
Orphans'  Court,  after  notice  bad  been  given  agreeably  to  the  orderof 
said  Court  for  creditors  to  exhibit  their  claims  for  payment,  in  the  year 
1832,  more  than  ten  years  prior  to  the  trial  of  this  case  in  the  Court 
below,  and  considerably  more  than  twelve  months  after  the  said 
notice  had  been  published  according  to  said  order.    After  such  a 
lapse  of  time,  it  was  we  think  fair  to  presume,  that  there  was  no 
outstanding  claims  of  creditors  to  be  satisfied,  when  this  case  was 
tried  in   the  Court  below,  and   that  the  witness  was  not  on  that 
account  incompetent  to  testify.    The  administration  bond  offered  in 
evidence  by  the  defendant,  bearing  date  on  the  30th  day  of  November, 
in  the  year  1830,  and  the  cause  was  tried  in  Charles  County  Coort  at 
the  August  Term,  1842,  a  period  of  nearly  twelve  years  had  there- 
fore elapsed  from  the  date  of  the  letters,  before  the  trial  in  this  cause 
took  place.    In  the  absence,  therefore,  of  any  proof  of  indebtedness, 
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it  is,  we  think,  fair  to  *  infer,  that  they  were  all  satisfied  and  ^^ 
discharged  at  the  time  the  surety  in  the  bond  was  offered  as  ^^ 
a  witness.  In  5  G>  4k  J.  Rep.  344,  this  Court  say :  ^'  it  appears  then, 
that  a  period  of  about  eleven  years  had  expired,  from  the  time  letters 
of  administration  were  taken  out  upon  his  estate,  before  the  mort- 
gage was  executed;"  and  this  Court  have  said  in  the  case  of  Allen- 
der  and  Ristan^  2  0.  dk  J,  8C,  "  in  the  case  now  before  this  Court,  it 
no  where  appears  that  there  were  any  debts  remaining  due  and 
anpaid  at  the  time  of  the  mortgage,  or  if  there  were,  that  the  de- 
fendants knew  of  them ;"  and  to  use  the  language  of  Mr.  Justice  Ash- 
harst,  in  4  Term  Rep.  645,  ^^  if  the  creditors  will  lie  by,  and  not  assert 
their  rights,  it  is  reasonable  for  a  third  person  to  suppose  that  all 
the  debt«  are  satisfied."  Under  this  view  of  the  case,  we  think  that 
the  opinion  of  the  Court  below  in  the  first  bill  of  exceptions  was 
correct,  and  that  all  objection  to  the  competency  of  the  witness  was 
soffleiently  removed. 

We  think,  also,  that  there  was  no  error  in  the  opinion  of  the  Court 
below  in  the  second  exception.  The  defendant  in  the  suit  was  dead, 
and  no  new  party  had  been  made  when  the  notice  was  given  and  the 
deposition  was  taken  by  the  commissioner.  The  Act  of  1828,  ch. 
165,  under  which  the  deposition  was  taken,  manifestly  contemplates 
a  case  where  both  plaintiff  and  defendant  are  in  existence,  and  actu- 
ally parties  to  the  litigation  upon  the  record  at  the  time  the  notice 
is  given  by  the  commissioner,  and  the  deposition  is  taken  in  pursu- 
ance thereof.  The  language  of  the  2nd  section  of  the  Act  is,  ^'  that 
either  party,  in  any  action  depending  in  the  said  Courts,  after  due 
notice  to  the  other  party  or  his  attorney,  agreeably  to  such  rule  as 
shall  be  made  by  said  Courts  respectively,  may  take  the  deposition 
of  any  witness  before  any  one  of  the  said  commissioners,  to  be  used 
as  testimony  on  the  trial  of  such  action."  The  defendant  in  this 
case  being  dead,  and  no  new  party  having  been  made,  the  deposition 
was  taken  without  legal  warrant  or  authority,  according  to  the 
provisions  of  this  Act,  and  was,  therefore,  properly  rejected  by  the 
Court.  We  wish  it  to  be  understood,  that  in  deciding  the  question 
as  to  the  admissibility  *  of  the  deposition  offered  in  evidence  in 
this  case,  we  have  been  governed  exclusively  by  what  we  ^* 
deem  the  true  construction  of  the  Act  of  Assembly  under  which  it 
was  taken ;  and  we  do  not  wish  to  be  understood  as  giving  any  sanc- 
tion to  the  rule  of  Court  upon  that  subject,  adverted  to  in  the  course 
of  the  argument,  and  which  rule  we  think  confers  a  power  upon  the 
commissioners,  which  was  intended  by  the  Legislature  to  be  exclu- 
sively exercised  by  the  Courts,  or  the  Judges  thereof.  It  is  true, 
that  Acts  of  Assembly  made  relative  to  the  administration  of  jus- 
tice, are  to  be  liberally  construed  for  theattaimentof  that  important 
object,  but  it  is  the  province  of  Courts  of  justice  to  expound  laws, 
and  not  to  legislate ;  that  is  a  duty  which  belongs  to  a  different  de- 
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partment  of  the  goveruraent.    We  think  that  there  is  do  error  in  the 
judgment  of  the  Court  below,  and  that  the  same  ought  to  be  affirmed. 

Judgment  affirmeL 


David  Wolfe,  Junior  vs,  Geobge  Hauveb,  Adm'r  c.  t  a.  of 
George  Hauver,  Junior. — ^December,  1843. 

The  receipt  in  a  deed  for  the  conveyance  of  land  is  onlyprtma/acieeTidenoe 
of  the  payment  of  the  purchase  money,  (a) 

It  is  a  familiar  principle  that  receipts  acknowled^ng  the  payment  of  money 
may  be  explained  or  contradicted.  This  constitutes  an  exception  to  the 
general  rule  giving  a  conclusive  effect  to  written  evidence;  an  exception 
introduced  for  general  security  and  convenience,  and  to  protect  man- 
kind from  fraud,  (a) 

The  cases  of  Wesley  vs.  Thomas,  6  H.  &  J.  24;  Watkins  vs.  Stockett,  6  H.  & 
J.  435;  Betts  vs.  The  Union  Bank,  1  H.  &  G.  175;  Hum  vs.  Soper,  6  H.  & 
J.  277,  were  instances  in  which  efforts  were  made  to  change  the  charac- 
ter of  deeds,  or  to  vary  the  consideration  stated  in  them,  and  thereby 
either  to  alter  their  nature  and  character;  or  maintain  a  deed  impeached 
for  fraud,  by  setting  up  a  different  consideration  from  that  stated  on  its 
face,  (b) 

A  receipt  for  the  purchase  money  is  no  necessary  part  of  a  deed,  as  it  would, 
in  every  respect,  be  as  valid  without  it,  as  with  it.  (c) 

Though  a  party  cannot  discredit  his  own  testimony,  yet  he  may  show  that 
his  witness  is  mistaken;  and  is  not  precluded  from  showing  the  trutii 
by  any  testimony,  oral  or  written,  which  he  may  produce,  (d) 

^  _       *  Where  the  only  question  presented  for  the  consideration  of  the  Court 

^^  below,  was  the  admissibility  of  the  parol  evidence  offered,  this 

Court  will  not,  since  the  Act  of  1825,  ch.  117,  entertain  the  enquiry, 
whether  the  particular  action  brought  will  lie  for  want  of  written  evi- 
dence as  required  by  the  Statute  of  Frauds. 

Where  the  bill  of  exceptions  does  not  assert  that  the  evidence  offered,  was 
sii\  which  was  adduced  by  the  plaintiff,  this  Court  will  not  assume  that 
it  contained  all  that  was  produced,  for  the  purpose  of  raising  a  quee^ 
tion,  not  presented  by  the  record. 

Where  a  witness  proved  the  admission  of  a  debt  by  the  defendant  in  a  con- 
versation with  him,  he  cannot,  in  reply  to  the  question  of  why  he  called 


[a)  Affirmed  in  Morgan  vs.  Bitzenberger,  8  Gill,  865;  Shepherd  vs.  Bern, 
9  Gill.  87;  Cramer  vs.  Shriner.  18  Md.  146;  Homer  vs.  Grosholz,  38  Md.  525; 
ElysvUle  Co,  vs.  Okisko  Co.  1  Md.  Ch.  394;  Glenn  vs.  Randall,  2  Md.  Ch.  226; 
Spalding  vs.  Brent,  8  Md.  Ch.  414. 

(h)  Cited  in  Ellinger  vs.  Crowl,  17  Md.  875;  Smith  vs.  Davis,  49  Md.  888; 
Sewell  vs.  Baxter,  2  Md.  Ch.  455.  Where  a  deed  is  impeached  for  fraud,  the 
party  to  whom  the  fraud  is  imputed  may  show  the  actual  consideration 
paid,  provided  it  be  of  the  same  kind  as  that  stated  in  the  deed,  differing 
only  in  amount.  Smith  vs.  Davis,  supra.  See  Cole  vs.  Alters^  post,  m.  p. 
423. 

(c)  Cited  in  ElysvUle  Co.  vs.  Okisko  Co.  1  Md.  Ch.  895. 

id)  See  Franklin  Bank  vs.  Steam  Nav,  Co.  11  G.  &  J.  20,  note  (d),  to  same 
effect. 
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on  the  defendant,  be  permitted  to  testify  to  information  which  he  had 
received  from  other  persons  strangers  to  the  action;  though  it  consti- 
tuted the  inducement  to  call  on  the  defendant,  it  was  hearsay. 
It  is  the  duty  of  parties  where  they  design  to  introduce  hearsay  evidence 
for  the  purpose  of  impeaching  a  witness,  to  apprise  the  Court  of  such 
design. 

It  is  incompetent  to  introduce  illegal  testimony,  and  then  impeach  the  wit- 
ness, by  disproving  the  facts  thus  illegally  established,  (e) 

A  declaration  that  the  defendant  is  indebted  in  the  sum  of,  &c. ,  for  land 
called,  &c..  containing,  &c.,  before  that  time  bargained  and  sold,  de- 
livered and  coiiveyed,  by  deed  bearing  date,  &c.,  by  the  plaintiff  to  the 
defendant,  and  being  so  indebted,  in  consideration  thereof,  undertook 
and  promised,  &c.,  is  sufficient  to  maintain  a  demand  for  unpaid  pur- 
chase money. 

The  conveyance  of  land,  delivery  of  possession  in  pursuance  of  a  deed,  or 
in  other  words,  the  execution  of  the  contract  on  the  part  of  the  plain- 
tiff, as  vendor  of  land,  raises  a  duty  on  the  part  dl  the  vendee  to  pay 
the  consideration  money  which  will  sustain  the  judgment  of  the  Court. 

(/) 

The  law  equally  implies  a  promise  to  pay  for  land  sold  and  delivered,  as  it 
does  in  the  case  of  the  sale  of  goods,  wares  and  merchandise. 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
trespass  apon  the  case,  &c.,  commenced  on  the  27th  January,  1841, 
by  the  appellee  against  the  appellant.  The  plaintiff  below  declared 
for,  that  the  defendant  "was  indebted  to  the  said  George,  in  his  life- 
tiiAe,  in  the  sum  of,  &c.,  current  money,  for  certain  parts  or  parcels 
of  land  called  Good  Luck,  &c.,  in  the  whole  202|  acres  of  land,  before 
that  time  bargained  and  sold  by  the  said  George,  in  his  life-time,  to 
the  said  David,  and  under  and  by  virtue  of  that  bargain  and  sale  de- 
livered, and  by  deed  of  barjjain  and  sale  by  the  said  George,  in  his 
lifetime,  bearing  date  on,  &c.,  to  the  said  David,  conveyed  at  the 
special  instance  and  request  of  the  said  David ;  and  being  so  in- 
debted, he  the  said  David,  in  consideration,  •  &c.,  &c.,  with 
the  n.snal  promise,  undertaking  and  conclusion.  The  defend-  ^^ 
ant  pleaded  non  assumpsitj  on  which  issue  was  joined. 

After  verdict,  the  defendant  moved  in  arrest  of  judgment. 

1.  Because  the  declaration  is  in  substance  defective  and  insuffi- 
cient on  general  demurrer. 

2.  Because  an  action  of  indebitatus  assumpsit  cannot  be  sustained 
for  the  purchase  money  of  the  land  specified  in  the  plaintiff's  decla- 
ration. 

(e)  A  witness  cannot  be  cross-examined  as  to  any  fact  which,  if  admitted, 
would  be  wholly  collateral  and  irrelevant  to  the  matters  in  issue  for  the  pur- 
pose of  contradicting  him  by  other  evidence,  and  in  this  manner  to  discredit 
his  testimony.  And  if  the  witness  answer  such  irrelevant  question  without 
objection,  evidence  cannot  afterwards  be  admitted  to  contradict  his  testi- 
mony on  the  collateral  matter.  Sloan  vs.  Edwards^  61  Md.  90.  See  also, 
Goodhand  vs.  BerUon,  6  G.  &  J.  823. 

(/)  Affirmed  in  Morgan  vs.  Bitzenberger,  8  Gill,  854. 

5  la. 
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3.  Because  the  plaintiff  should  have  declared  specially  on  the  con- 
tract of  sale  of  said  land,  and  set  forth  the  terms  of  sale  and  the 
mode  of  payment,  according  to  the  true  intenjb  and  meaning  of  the 
parties  to  said  agreement  of  sale,  which  motion  was  overruled. 

At  the  trial  of  this  issue  the  following  exceptions  were  taken : 

1st  Exception.  The  plaintiff  to  support  the  issue  on  his  part 
joined*  offered  and  gave  in  evidence  the  following  deed  from  George 
Hauver,  deceased,  to  the  defendant,  as  follows,  to  wit :  This  inden- 
ture, made  this  30th  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  thirty -four,  between  George  Hauver  of  Fred- 
erick County  and  State  of  Maryland,  of  the  one  part,  and  David 
Wolfe,  Jr.  of  the  same  place  of  the  other  part,  witnesseth,  that  the 
said  George  Hauver,  for  and  in  consideration  of  the  sum  of  two  thoa> 
sand  dollars,  current  money  of  the  United  States,  to  him  in  hand  paid 
by  the  said  David  Wolfe,  Jr.,  on  or  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  the  said  George  Hauver  doth 
hereby  acknowledge,  and  from  every  part  and  parcel  thereof  doth 
hereby  acquit,  exonerate  and  discharge  the  said  David  Wolfe,  Jr., 
his  heirs  and  assigns  forever.  And  the  said  George  Hauver  hath 
given,  granted,  bargained  and  sold,  aliened,  released,  enfeoffed  and 
confirmed,  and  doth  hereby  give,** grant,  bargain  and  sell,  alien,  re- 
lease, enfeoff  and  confirm,  unto  the  said  David  Wolfe,  Jr.,  his  heirs 
and  assigns  forever,  all  the  following  parts  or  parcels  of  land  lying  in 
^  the  county  and  State  aforesaid,  to  wit,  •  &c.  To  have  and 
^  '  to  hold  the  said  lands  and  premises  to  the  said  David  Wolfe, 
Jr.,  his  heirs  and  assigns  forever,  his  and  their  only  proper  use  and 
behoof,  and  to  and  for  no  other  use,  intent  or  purpose  whatsoever. 
He  the  said  George  Hauver,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, hath  covenanted,  and  doth  hereby  covenant  and  agree, 
to  and  with  the  said  David  Wolfe,  Jr.,  his  heirs  and  assigns,  to  war- 
rant and  forever  hereafter  defend  said  lands  and  premises  against 
him  the  said  George  Hauver,  and  against  all  persons  claiming  by, 
from  or  under  him,  them  or  any  of  them.    In  testimony,  &c. 

The  plaintiff'  then  proved  by  Isaac  Draper,  a  competent  witness, 
that  the  defendant,  immediately  after  the  execution  and  delivery  of 
said  deed,  went  into  the  possession  of  the  land  conveyed  to^him  by 
said  deed,  and  has  continued  in  possession  ever  since,  up  to  this 
time,  and  that  the  said  George  Hauver  died  in  the  month  of  Aagast, 
1837.  He  then  offered  further  to  prove  by  said  witness,  that  some 
time  in  or  about  the  month  of  December,  1838,  the  defendant,  in  con- 
versation with  him  the  witness,  admitted  that  he  had  not  paid  all 
the  purchase  money  for  said  land,  as  stated  in  the  said  deed,  but 
that  a  part  of  it  was  yet  due  and  unpaid  ;  to  the  admissibility  of  which 
evidence  the  defendant  by  his  counsel  objected,  on  the  ground  that 
the  deed  itself  which  the  plaintiff  had  ofi'ered  in  evidence,  under  the 
hand  and  seal  of  the  said  George  Hauver,  deceased,  estopped  him 
from  averriug  or  proving  that  he  the  said  grantor  had  not  received  the 


WOLFE  V8.  HAUVEB.— 1  GILL.  67 

purchase  money  as  stated  and  admitted  by  him  in  said  deed,  but  the 
Court  [Th.  Buchanan,  A.  J.]  was  of  opinion,  that  the  testimony  so 
offered  by  the  plaintiff  was  legal  and  competent  for  the  parpose  for 
which  it  was  offered,  and  permitted  the  same  to  go  to  the  jury.  The 
defendant  excepted. 

2nd  Exception.  In  addition  to  the  testimony  offered  in  the  first 
bill  of  exceptions,  which  is  to  be  taken  and  considered  as  a  part  of 
this  second  bill  of  exceptions,  the  plaintiff  proved  by  John  W.  Miller, 
a  competent  witness,  that  some  time  in  the  month  of  March,  1839, 
he  called  apon  the  defendant  to  pay  an  account  that  he  witness  had 
against  George  Haaver,  deceased ;  •  that  Wolfe  then  told 
him  that  he  had  received  a  letter  from  George  Harman,  who  ^® 
married  one  of  the  heirs  of  said  Hauver,  deceased,  offering  to  take 
tlOO  for  his  share  of  the  purchase  money  for  the  land  mentioned  in 
said  deed;  said  witness  was  on  his  cross  examination  by  the  defend- 
ant asked  by  the  defendant'sconnsel  whether  he  was  ever  acquainted 
with  the  defendant ;  to  which  he  answered,  that  they  were  entire 
strangers.  The  defendant's  counsel  then  asked  the  witness  why  he 
had  called  on  the  defendant  for  the  payment  of  the  debt  dae  to  him, 
not  by  the  defendant,  bat  by  the  said  George  Haaver,  deceased,  in 
reply  to  which  said  qnestion,  the  said  witness  said  that  some  of  the 
other  heirs  of  said  George  Hauver,  deceased,  had  told  him  that  the 
defendant  was  to  pay  the  debts  of  said  George  Haaver,  deceased ;  to 
which  answer  of  said  witness  the  plaintiff  objected,  and  the  Court 
[Th.  Buchanan,  A.  J.]  was  of  opinion,  that  the  said  answer  was 
illegal,  and  not  proper  to  go  to  the  jury,  and  rejected  the  same,  and 
refused  to  permit  the  witness  to  state  to  the  jury  that  he  had  been  in- 
formed by  some  of  the  heirs  of  Gksorge  Hauver,  that  the  defendant 
was  to  pay  the  debts  of  George  Hauver,  deceased,  on  the  ground,  it 
was  offering  hearsay  evidence  in  the  cause ;  that  the  witness  was 
competent  to  prove  anything  that  the  plaintiff  said  to  him,  but  that 
anything  said  by  other  persons  not  connected  with  the  suit,  could 
not  be  given  in  evidence  to  the  jury  against  the  plaintiff;  that  if  any 
other  persons  could  prove  that  the  defendant  Wolfe  was  to  pay  the 
dehts  of  Hauver,  they  are  competent  to  do  so,  as  witnesses,  but  that 
their  declarations  are  not  evidence;  to  which  opinion  and  rejection 
the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  brought 
this  appeal. 

The  cause  was  argued  before  Stephen,  Abgheb,  Dobset,  and 
Chambbes,  JJ. 

Palmer  and  F.  A,  Schley^  for  the  appellants.  Brengle  and  Worth- 
ingionj  for  the  appellees. 

*  Abgheb,  J.  delivered  the  opinion  of  this  Court.    The      ^ 
first  question  which  arises  in  this  case  is  as  to  the  admissi-      ^^ 
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bility  of  parol  evidence  to  show  that  the  consideration  acknowledged 
in  a  deed  to  have  been  paid,  has  not  in  fact  been  paid.  Moch  con- 
trariety of  decision  prevails  in  the  various  Courts  upon  this  question. 
The  later  English  cases  appear  to  be  decisive  against  the  admission 
of  such  testimony ;  while  in  this  country  the  weight  of  authority  is 
the  other  way.  In  Ohio,  Kentucky,  South  Carolina,  Pennsylvania, 
Kew  York,  Connecticut,  New  Hampshire  and  Massachusetts,  the 
acknowle(}gment  of  the  receipt  of  the  consideration  money  in  a  deed 
has  been  held  to  be  only  prima  facte  evidence.  While  in  ]^orth 
Carolina,  Alabama  and  Maine,  such  acknowledgment  is  considered 
a«  an  estoppel  and  conclusive.  In  our  own  State  the  decisions  have 
been  contradictory. 

In  the  General  Court,  at  May  Term,  1796,  suit  was  instituted  by 
O'Neale  against  Lodge,  on  a  covenant  for  the  sale  of  land,  and  the 
defendant  relied  on  a  receipt  in  the  body  of  the  deed  given  by  the 
plaintiff  to  the  defendant,  and  also  on  a  receipt  endorsed  on  the 
deed,  acknowledging  the  receipt  of  the  consideration  money,  as  con- 
clusive evidence  of  payment.  The  Court,  however,  decided  it  was 
evidence  of  the  lowest  order,  because  it  was  but  the  mere  formal  part 
of  a  deed,  and  it  was  every  day's  practice  to  have  a  receipt  on  the 
back  of  a  deed,  when,  perhai^s,  nine  times  in  ten  there  was  not  a 
shilling  paid.  In  1802,  in  the  case  of  Bi^on  vs.  Swiggetty  which  was 
an  action  of  ivdehitatus  assumpsit  for  land  sold,  the  same  Court  de- 
termined that  the  plaintiff  could  not  give  any  parol  evidence  to 
prove  the  non-payment  of  the  consideration  money,  contrary  to  his 
express  acknowledgment  of  it  on  the  face  of  the  deed.  This  ques- 
tion was  again  raised  in  this  Court  in  the  year  1827,  in  the  case  of 
Higdon  and  Thomas,  1  H.  db  O,  139.  There  an  action  was  instituted 
by  Higdon  against  the  defendants,  on  a  contract  for  the  sale  of 
lands.  The  plaintiff  offered  in  evidence  the  contract,  and  proved 
the  execution  and  delivery  of  a  deed  to  the  defendant,  in  which  the 
consideration  money  was  acknowledged  to  have  been  received,  and 
proved  *that  the  defendant  had,  after  the  conveyance, 
®"  entered  into  the  possession  of  the  lands  conveyed;  where- 
upon, the  defendant  moved  the  Court  to  instruct  the  jury,  that  the 
plaintiff,  upon  the  evidence  offered  by  him,  was  not  entitled  to  re- 
cover. Had  the  receipt  in  the  deed  operated  as  an  estoppel  upon 
the  plaintiff,  or  furnished  conclusive  evidence  of  the  payment  of  the 
purchase  money,  the  direction  prayed  was  the  law  of  the  case,  and 
the  plaintiff  would  not  have  been  entitled  to  recover.  So  that  the 
question  was  directly  raised  in  the  case,  and  it  was  decided  by  this 
Court  upon  the  authority  of  the  American  cases,  that  the  receipt  in 
a  deed  was  only  prima  fade  evidence  of  the  payment  of  the  par- 
chase  money.  Since  that  period,  we  are  not  aware  of  any  case 
which  has  not  conformed  to  it.  Certainly  none  have  occurred  in  thii 
Court,  and  the  subordinate  tribunals,  it  is  to  be  presumed,  have 
yielded  obedience  to  it.    It  would  seem  to  be  too  late  at  this  day,  to 
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agitate  again  this  question,  which  we  must  consider  as  firmly  settled 
as  any  other  which  conld  be  presented  to  our  consideration. 

Id  the  case  of  OuUy  and  OruhbSy  1  Marshall^  388,  '9,  390,  the  Gonrt 
say  ^Hhey  believe  the  consistent  doctrine,  and  that  which  accords 
best  with  analogy,  and  with  the  practice  and  understanding  of  man- 
kind, is  that  the  acknowledgment  in  a  deed  of  the  receipt  of  the 
consideration,  is  only  prima  facie  evidence  of  payment.  The  acknow- 
ledgment is  inserted  more  for  the  purpose  of  showing  the  actual 
amount  of  consideration,  than  its  payment,  and  it  is  in  general  in- 
serted in  deeds  of  conveyance,  whether  the  cbnsideration  has  been 
paid  or  agreed  to  be  paid.  If  the  consideration  had  not  been  paid, 
8ncb  an  acknowledgment  in  a  deed  would  be  intended  to  mean  that 
the  specified  amount  had  been  assumed  by  note  or  otherwise.  With 
these  views  we  accord."  It  is  a  familiar  principle  that  receipts 
acknowledging  the  payment  of  money  may  be  explained  or  contra- 
dicted. This  constitutes  an  exception  from  the  general  rule  giving  a 
conclusive  eflfect  to  written  evidence,  and  it  has  been  properly  said, 
that  the  exception  was  introduced  for  the  general  security  and  con- 
venience, to  protect  mankind  from  fraud.  If  the  receipt  or  release  in 
the  deed  is  *  to  operate  as  an  estoppel,  or  to  be  considered  as  ^ 
conclusive  in  its  character  as  evidence,  how  conld  promissory  •'* 
notes,  taken  for  the  purchase  money  of  land,  be  recovered  f  If  they 
remained  in  the  hands  of  the  vendor,  he  would  be  estopped  by  his 
deed  which  acknowledged  payment  for  the  consideration  money. 
Ifor  could  there  be  any  recovery  on  any  parol  contract,  in  writing, 
for  the  consideration  money,  if  a  deed  acknowledging  the  payment 
had  been  made.  To  this  extent  the  doctrine  would  seem  to  lead  in- 
evitably. 

The  determination  of  this  Court  in  Wesley  and  Thomas;  Stockett 
and  Watkins  ;  Beits  and  The  Union  Bank,  and  Hurn  and  Soper,  will, 
as  we  apprehend,  be  found  to  have  no  bearing  on  this  question. 
These  were  cases  in  which  efforts  were  made  to  change  the  character 
of  deeds,  or  to  vary  the  consideration  stated  in  the  deeds,  and 
thereby  either  to  alter  their  nature  and  character,  or  to  maintain  a 
deed  impeached  for  fraud,  by  setting  up  a  different  considera- 
tion from  that  stated  on  the  face  of  the  deed.  But  in  the  case 
before  us,  the  introdnction  of  the  evidence  proposed  to  be  offered, 
neither  changes  nor  affects  any  right  transmitted  in  the  property 
conveyed  by  the  deed;  it  operates  no  change  in  the  legal  character 
of  the  instrument,  nor  in  any  manner  affects  injuriously  any  part  of 
the  deed  as  a  conveyance.  The  receipt  of  the  purchase  money  is  no 
necessary  part  of  the  deed,  as  it  would,  in  every  respect,  be  as  valid 
without  it  as  with  it. 

It  is  secondly  insisted,  that  as  the  plaintiff  had  offered  the  deed  in 
evidence,  containing  the  receipt  for  the  purchase  money,  it  was  in- 
competent for  him  to  show  that  the  purchase  money  had  not  been 
paid.    The  case  of  Higdon  and  Thomas  furnishes  a  decision  againsf 
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this  position.  There  the  plaintiff  offered  the  deed  in  evidence,  and 
if  the  position  now  maintained  was  true,  the  instmction  granted  by 
the  Goart  below  would  have  been  affirmed ;  bat  it  was  on  the  cod- 
trary  reversed.  Bat  independent  of  this  aathority,  the  principle  is 
clear  and  andeniable,  that  although  a  party  cannot  discrcMlit  his  own 
testimony,  yet  he  may  show  that  his  witness  is  mistaken,  and  is  not 
precluded  from  showing  the  trath  by  any  testimony,  oral  or  written, 
which  he  may  produce. 

*  It  is  contended  under  the  first  bill  of  exceptions,  that 
^'^  there  being  no  Aote  or  memorandum  in  writing  of  the  agree- 
ment, signed,  &c.,  for  the  sale  of  the  land  in  question,  as  required  by 
the  statute  of  29  Ghas.  2,  ch.  3,  the  action  of  indebitatus  cbssumptii 
will  not  lie.  The  bill  of  exception  raises  no  such  question,  and  none 
such  was  decided  by  the  Gourt  below,  and  we  are  forbidden  by  the 
Act  of  1825,  ch.  117,  from  the  examination  of  this  question.  The 
only  question  presented  for  the  consideration  of  the  Gourt  below  on 
this  exception,  is  on  the  admissibility  of  the  parol  evidence  offered, 
for  the  purpose  of  proving  that  the  purchase  money  for  the  land  had 
not  all  been  paid.  Whether  the  plaintiff  did  or  did  not  prodnoe 
any  memorandum  in  writing,  signed  by  the  party  to  be  charged, 
the  record  does  not  inform  us,  for  the  bill  of  exceptions  does  not 
assert  that  the  evidence  offered  was  all  which  was  adduced  by  the 
plaintiff. 

We  concur  with  the  Gourt  below  in  the  opinion  by  them  expressed 
in  the  second  bill  of  exceptions.  The  evidence  offered  by  the  de- 
fendants was  properly  rejected  as  hearsay.  It  has  been  argued,  that 
the  answer  should  have  been  received  that  the  defendants  might 
have  an  opportunity  of  impeaching  the  witnesses'  testimony  by 
calling  up  the  witnesses  to  whom  he  referred,  and  by  them  disproving 
the  witnesses'  statement ;  to  this  we  think  there  are  two  objections, 
which  would  induce  us  to  affirm  the  Gourt's  opinion :  first,  the  de- 
fendant did  not  disclose  to  the  Gourt  that  his  design  by  the  introdnc- 
tion  of  the  evidence,  was  to  impeach  the  witness,  of  which,  we  think 
the  Gourt  ought  to  have  been  apprised ;  and  secondly,  because  it  is 
incompetent  to  introduce  illegal  testimony,  and  then  impeach  the 
witness  by  disproving  the  facts  thus  illegally  established. 

After  verdict,  a  motion  in  arrest  of  judgment  was  made,  upon  the 
ground,  that  the  declaration  is  defective  and  insufficient,  and  two 
reasons  are  assigned  for  the  motion,  viz:  that  an  action  of  tii- 
dehitatus  (ussumpsit  will  not  lie  for  land  sold,  and  that  the  plaintiff 
shonld  have  declared  specially  on  the  contract  of  sale,  and  set  ont 
^^  the  terms  of  sale  and  the  mode  of  payment  *  according  to  the 
^^  agreement  of  the  parties.  In  England,  the  forms  of  pleading 
in  Wentworth  and  in  Chittyixre  given,  corresponding  with  the  present 
declaration. 

In  1  Chitty^  338,  it  is  said,  the  common  counts  relating  to  real 
property  are  for  the  price  of  a  freehold  or  leasehold  estate^  &c.,  sold 
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and  conveyed  to  the  defendant,  when  there  has  been  no  contract 
mider  seal,  for  the  payment  of  the  price.  In  2  Saund.  Plead,  and 
Evid.  502,  it  is  said,  when  speaking  of  the  action  of  assumpsit  by 
vendor  against  vendee  of  real  property,  it  is  asual  to  insert  the  com- 
mon indebitatu8  connts.  And  the  only  doubt  which  has  been 
thrown  upon  this  question,  has  proceeded  from  2  Chit  Plead.  32,  n.  a. 
Bat  it  will  be  found  upon  examination  of  the  case  of  James  vs.  Shore, 
1  Stark.  Rep.  426,  referred  to  by  Chitty,  that  the  plaintiff  sought  to 
recover  of  the  defendant,  who  had  bonght  the  land  and  refused  to 
take  it,  the  difference  between  the  price  at  which  it  had  been  bought 
in  by  the  defendant  and  that  for  which  on  a  re-sale  it  had  been  pur- 
chased, and  Lord  Ellenborough  said  the  commissioners  were  author- 
ized to  re-sell,  and  having  re-sold  these  lots,  they  could  not  be  con- 
sidered as  sold  to  the  defendant.  This,  we  think,  furnishes  no 
argument  against  the  common  count  in  the  ordinary  case  of  the  sale 
of  land. 

In  New  York,  it  has  been  decided,  that  indebitatus  assumpsit  will 
lie  in  such  case,  14  John.  210 ;  20  John.  38. 

In  Connecticut  the  same  doctrine  is  maintained,  and  in  Belden  and 
Seymour,  8  Con.  313,  it  is  treated  as  a  settled  doctrine,  that  an 
action  of  assumpsit  will  lie  for  the  price  of  land  agreed  to  be  paid, 
and  the  Court  cite  three  cases  in  that  State  in  which  the  action  was 
maintained. 

A  contrary  doctrine  prevails  in  Pennsylvania,  as  appears  by  the 
decision  of  the  Court  in  11  Serg.  and  R.  49,  and  the  intimation 
i;iven  by  the  Court  in  7  S.  dt  B.  311 ;  but  these  decisions  do  not 
appear  to  us  to  be  satisfactory.  In  the  former  case,  the  question 
submitted  to  the  Court  was,  whether,  under  an  indebitatus  assumpsit 
coant,  for  goods  sold  and  delivered,  you  could  give  evidence  of  the 
sale  of  a  growing  crop. 

•The  reasons  assigned  for  the  judgment  are,  that  the  con- 
tract  was  special  and  executory;  that  a  growing  crop  did  not  ^* 
exist  as  goods,  wares  or  merchandise,  and  was  incapable  of  delivery 
as  such,  and  that  the  count  gave  no  notice  to  the  defendant  of  an  in- 
tention to  recover  for  a  growing  crop.  These  may  be  very  good 
reasons  for  the  particular  judgment  of  the  Court  in  that  case;  but 
they  certainly  do  not  apply  to  the  count  now  under  consideration; 
for  here  the  contract  is  averred  to  have  been  executed  by  the  de- 
livery of  a  deed  of  bargain  and  sale,  and  full  notice  is  given  in  the 
declaration  of  the  character  of  the  claim.  The  execution  of  the  con- 
tract, the  contract  price,  and  the  land  sold,  are  all  stated.  In  Harris^ 
Entries,  a  count  is  also  given,  such  as  exists  in  this  case,  and  in 
IHxon  and  Swiggett,  1  S.dt  J.  252,  a  general  count  was  relied  upon, 
and  no  objection  appears  to  have  been  taken  by  the  eminent  counsel 
engaged  in  the  case.  In  the  case  of  Repp  vs.  Repp,  MSS.  decided 
by  this  Court  at  June  Term,  1842,  there  was  a  similar  count.  We 
fliay  thus  infer  that  this  practice  has  long  prevailed  in  this  State, 
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and  we  perceive  nothing  in  principle  to  disturb  it.  The  conveyance 
of  the  land  and  the  delivery  of  possession  in  pnrsnance  of  the  deed, 
or  in  other  words,  the  execution  of  the  contract  on  the  parfc  of  the 
plaintiff,  raises  a  duty  on  the  part  of  the  vendee  to  pay  the  consid- 
eration money,  which  will  sustain  the  count.  Why  should  not  sach 
a  duty  be -created  as  well  by  the  sale  of  land  as  by  the  sale  of  goods  t 
It  is  said,  the  s^ubject-matter  of  the  contract  savors  of  the  realty, 
and  therefore  the  count  is  bad.  But  we  have  seen  no  case  which 
sanctions  this  technical  reason,  and  unless  cases  be  furnished,  de> 
ciding  the  question  upon  satisfactory  grounds,  we  should  feel  oar- 
selves  bound  to  say,  that  the  law  equally  implies  a  promise  to  pay  in 
the  case  before  us,  as  it  does  in  the  case  of  the  sale  of  goods,  wares 
and  merchandise.  Judgment  affirmed. 


95    •  Chaeles  B.  Cajlvebt,  Executor  of  George  Calveet 

V8.  Richard  S.  Coxe.— December,  1843. 

In  the  absence  of  all  proof  to  the  contrary,  judicial  courteey  requires  this^ 
Court  to  presume,  that  the  County  Court  discharged  its  duty  according 
to  the  rules  and  practice  of  such  Court,  in  awarding  a  commission  to 
take  testimony. 

So  where  the  County  Court  assembled  on  the  first  day  of  the  month,  and 
proceedings  were  had  in  a  cause,  which  resulted  in  the  withdrawal  of  a 
juror,  and  on  the  twenty-seventh  of  the  following  month,  the  Court 
ordered  a  commission  on  the  motion  of  the  plaintiff  to  be  issued;  but  it 
did  not  appear  when  such  motion  was  made,  nor  when,  nor  by  whom 
commissioners  were  named,  it  is  fair  to  presume,  either  that  the  defend- 
ant did  name  and  strike  commissioners,  or  that  after  reasonable  notice, 
he  failed  to  do  so. 

The  motion  of  a  suitor  seeking  commission  to  take  proof,  is  that  a  commis- 
sion be  issued,  naming  the  place  to  which  he  wishes  it  to  be  addressed. 
The  Court  then  grants  the  usual  order  to  name  and  strike  commissioners. 

(a) 

The  power  of  selecting  the  time  and  place  of  executing  a  commission  to  take 
testimony,  addressed  to  commissioners  out  of  Maryland,  is  confided  by 
the  terms  of  the  commission,  to  their  sound  discretion,  (b) 

A  commission,  addressed  to  commissioners  of  the  District  of  Columbia,  maj 
be  executed  in  Virginia. 

In  the  execution  of  a  foreign  commission,  no  notice  to  the  parties  of  the 
time  and  place  of  its  execution  is  necessary.  All  the  notice  required,  is 
that  of  the  interrogatories  sent  out  with  the  commission.    Actual  or 


(a)  See  Act  of  1884,  c.  82. 

(6)  Cited  in  Young  vs.  Mackall,  4  Md.  868;  S.  C.  8  Md.  Ch.  404.  When  the 
commission  is  silent  as  to  the  time  and  place,  when  and  where  it  is  to  be 
executed,  the  notice  is  to  govern  in  these  particulars;  and  it  is  just  as  re- 
quisite that  the  return  should  show  a  compliance  with  the  terms  of  the 
notice,  as  to  place  and  day,  as  though  they  had  been  designated  in  the  com- 
mission.   1  hid. 
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ooDStructiye  notice  should  be  given  to  the  opposite  i>arty  in  time  for  him 
to  exhibit  cross  interrogatories  before  the  transmission  of  the  commis- 
sion, (c) 

Five  days  notice  given  to  a  defendant,  a  resident  of  Maryland,  of  the  time 
and  place  of  executing  a  commission  in  Virginia,  about  forty  miles 
distant  from  his  residence,  is  sufficient,  and  it  is  no  objection  that  it 
was  executed  at  the  private  residence  of  the  witness. 

A  witness  cannot  be  permitted  to  state  the  contents  or  effect  and  operation 
of  a  written  instrument  without  producing  it. 

Facts  proved  on  a  former  trial  by  a  deceased  witness,  are  admissible  on  a 
second  trial  of  the  same  case.  They  could  only  be  rejected  on  the  pre- 
sumption, that  facts  were  proven  on  the  first  trial,  which  were  inadmis- 
sible as  evidence,  which  is  not  to  be  intended.  The  reasonable  presump- 
tion is,  that  such  facts  were  alone  proved  as  were  admissible.  The  Court 
should  act  on  this  presumption  upon  the  offer  of  proof  of  the  deceased 
witness^  testimony,  until  the  contrary  appeared,  (d) 

A  defendant  who  places  his  defence  upon  the  finding  by  the  jury,  ^'that  the 
compensation  claimed  by  the  plaintiff  of  the  defendant,  was,  according 
to  the  agreement  of  the  parties,  to  be  paid  out  of  the  estate  of  C.  in  the 
hands  of  the  defendant's  testator,''  cannot  ask  the  Court  to  instruct  the 
jury,  that  his  testator  was  not  personally  liable,  though  the  compensa- 
tion had  not  *  been  paid.  The  failure  to  pay  out  of  C's  estate  was  ^^ 
a  breach  of  the  contract,  for  which  the  testator  was  personally  ^^ 
liable. 

In  an  action  to  recover  compensation  for  professional  services,  the  defendant 
placed  his  defence  upon  tho  finding  by  the  jury,  that  a  sum  certain  paid 
to  the  plaintiff,  '^was,  according  to  the  contract  between  the  parties,  to 
be  paid  upon  the  contingency  of  the  final  decision  of  the  cause  in  favor 
of  C's  will,^^  and  if  they  so  found,  then  the  plaintiff  was  entitled  to  no 
additional  compensation.  At  the  time  of  making  the  contract,  the  law 
did  not  authorize,  but  shortly  after  the  verdict  in  the  will  cause,  an  act 
was  passed,  which  did  authorize  an  appeal  in  such  cases;  services  were 
rendered  upon  an  appeal,  and  subsequently  upon  the  reversal  of  the 
first  judgment.  The  compensation  first  agreed  upon  had  been  paid 
between  the  time  of  rendering  the  verdict  and  the  passage  of  the  Act 
authorizing  an  appeal;  He/d,  as  there  was  other  evidence  tending  to 
show,  that  by  additional  or  subsequent  agreement,  the  defendant's  in- 
testate promised  to  pay  the  plaintiff  a  further  compensation,  that  ques- 
tion was  oi)ened  for  the  consideration  of  the  jury. 

In  an  action  by  an  attorney  for  compensation  for  professional  services  upon 
a  quantum  meruit^  it  is  not  competent  for  the  plaintiff  to  offer  evidence 
as  to  what  sum  was  paid  to,  or  demanded  by,  any  attorney  in  particular. 


(c)  Approved  in  Parker  vs.  Sedwick,  4  Gill,  321;  R,  R,  Co,  vs.  State,  60  Md. 
459.  Cited  in  Parker  vs.  Sedivick,  5  Md.  285,  where  it  was  held  that  when 
the  interrogatories  are  not  filed  in  time  enough  to  allow  the  opposite  party  to 
file  cross-interrogatories  before  the  going  out  of  the  commission,  then  notice 
of  the  time  and  place  of  taking  tho  testimony  given  by  the  commissioners  is 
snfficient,  but  such  notice  from  the  attorney  of  the  party,  without  the  con- 
sent of  the  comimissioners,  is  not  sufficient.    See  Act  of  1884,  c.  82. 

(d)  When  an  offer  is  made  of  testimony,  taken  under  a  commission,  part 
of  which  IS  admissible  and  part  not,  the  party  objecting  should,  if  it  can  be 
done,  confine  his  objection  to  that  which  is  inadmissible.  Pettigrew  vs. 
Bamum,  11  Md.  484. 
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for  like  services.  The  usual  and  oustomary  compensation  for  serrien 
of  the  like  kind,  is  admissible  evidence;  but  what  was  paid  to  any  par- 
ticular individual,  standing  per  «e,  is  inadmissible.  Per  Prince  George '« 
County  Court — affirmed  by  a  division  of  this  Court. 

The  common  law  of  England,  in  relation  to  fees  of  counsellors  at  law,  is 
inapplicable  to  the  State  of  Maryland.  In  a  quantum  meruity  they  maj 
recover  for  professional  services  rendered. 

A  defendant  below,  cannot  assign  for  error  (when  appellant,)  the  results  of 
any  of  his  own  modifications  or  additions  to  the  prayer  of  the  plaintiif 
below.  If  there  be  any  error  for  which  a  judgment  in  this  case  should 
be  reversed,  it  must  be  found  in  the  addition  made  by  the  plaintiff  to 
the  Instruction  as  modified  and  amended  at  the  defendant's  instance. 

It  is  error  in  the  County. Court  to  instruct  a  jury  absolutely,  though  they 
might  have  been  authorized  to  grant  the  same  instruction  hypotheti- 
cally. 

Where  the  proof  is  wholly  oral,  of  the  credit  due  to  which  the  jury  only 
are  competent  to  decide,  the  Court  should  not  decide  the  matter  of  fact, 
and  so  withdraw  from  the  jury  the  credibility  of  the  witnesses  and  the 
truth  of  their  statements. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  assumpsit,  commenced  by  the  appellee  against  the  appellant,  on 
the  7th  February,  1837,  to  recover  the  ralae  of  certain  professional 
services  as  an  attorney  and  coansellor  at  law,  rendered  by  the  appel- 
lee to  the  testator  of  the  appellant,  and  at  his  special  instance  and 
reqnest. 

•  At  October  Term,  1837,  the  defendant  pleaded  nan  iusump- 
•^  •       sity  on  which  issue  was  joined. 

At  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  the  pro- 
ceedings under  a  commission  which  issued  on  the  17th  October,  1838, 
which  was  rejected  by  the  Coanty  Court.  The  plaintiff  excepted, 
but  aa  the  appeal  was  only  taken  by  the  defendant,  that  exception 
was  not  reviewed  by  this  Court. 

1st  Exception.  At  the  trial  of  this  cause,  the  plaintiff  to  maintain 
the  issue  on  his  part,  offered  to  read  to  the  jury  the  depositions  taken 
under  the  following  commission,  which  issued  on  the  23d  July,  1839, 
and  returned  on  the  6th  April,  1840,  which  is  as  follows : 

Prince  George's  County,  Set  The  State  of  Maryland  to  Joseph 
H.  Bradley,  Philip  E.  Fendall,  James  M.  Carlisle  and  James  Hoban, 
of  the  District  of  Columbia,  gentlemen,  greeting :  Be  it  known 
that  you  are  appointed  commissioners  to  examine  evidences  in  a 
cause  depending  in  Prince  George's  County  Court,  between  Bichard 
S.  Coxe,  plaintiff,  and  Charles  B.  Calvert,  executor  of  Greorge  Gal- 
vert,  defendant.  Therefore  you  are  requested,  (having  first  taken 
the  oath  hereunto  annexed,  and  also  administered  the  annexed  oath 
to  the  person  whom  you  shall  appoint  as  clerk  to  attend  the  exeon* 
tion  of  this  commission,)  that  at  such  time  and  place  as  to  yon  shall 
seem  convenient,  you  cause  to  come  before  you,  all  such  evidences  as 
shall  be  made  or  produced  to  you,  either  by  the  plaintiff  or  defend- 
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ant;  and  that  yon  examine  them  npon  their  corporal  oaths,  &c.;  and 
that  yon  canse  notice  to  be  given  to  the  parties  or  their  attorneys, 
of  the  execntion  of  this  commission,  before  yon  execute  the  same ; 
and,  &c. 

Interrogatories  to  he  administered  to  Thomas  Stcann^  Dsq.^  a  witness  to 

be  examined  on  the  part  of  the  plaintiff. 

1st.  Do  yon  know  the  above  named  parties,  or  either,  and  which 
of  them. 

2d.  Do  yon  know  whether  the  said  plaintiff  was  employed  as  coun- 
sel by  (George  Calvert  in  a  certain  case  touching  the  validity  of  a 
supposed  will  of  the  late  Thomas  Cramphin,  *  deceased,  which  ^ 
was  contested  by  a  certain  Mrs.  Davis,  and  during  his  life-  ^^ 
time  by  her  husband. 

3d.  In  what  Court  or  Conrts  was  such  suit  pending. 

4tb.  State  as  fully  as  practicable  the  nature,  extent  and  value  of 
the  services  rendered  by  said  plaintiff  to  defendant's  testator. 

5th.  How  frequently,  and  for  what  length  of  time  .was  said  plain- 
tiff so  occupied  and  employed  as  counsel  in  said  controversy  at  Bock- 
viUe  and  Annapolis,  in  the  Orphans'  Court,  County  Court  and  Court 
of  Appeals. 

6th.  In  what  manner  was  said  controversy  finally  settled. 

7th.  State  any  thing  further  material  to  the  plaintiff's  case. 

Thomas  G.  Peatt,  for  R.  S.  Coxe. 
Trae  copy — Test,  Aquilla  BeaU^  Clk. 

Washington,  11th  November,  1839, 

Charles  B.  Calvert,  Esq.,  Executor  of  George  Calvert,  deceased. 
Sir,— Notice  is  hereby  given  to  yon,  that  on  Saturday  next,  the  16th 
inst.,  between  the  hours  of  twelve  at  noon  and  six  in  the  afternoon, 
at  the  dwelling  house  of  Thomas  Swann,  Esquire,  near  the  town  of 
Leesburg,  in  the  County  of  Loudoun,  in  the  State  of  Virginia,  we 
shall  proceed,  by  virtue  of  a  commission  from  the  State  of  Mary- 
land, to  us  directed,  to  take  the  depositions  of  the  said  Thomas 
Swann,  and  such  other  witnesses  as,  &c.  &g.  And  that  on  Monday 
next,  the  18th  inst.,  between  the  hours  of  ten  in  the  morning  and 
six  in  the  afternoon,  at  the  office  of  Joseph  H.  Bradley,  one  of  us, 
in  the  City  of  Washington,  in  the  District  of  Columbia,  we  shall 
proceed,  by  virtne  of  the  commission  aforesaid,  to  take  the  deposi- 
tions of,  &c.,  and  that  at  the  said  several  times  and  places  yon  may 
attend,  if  yon  think  proper.  Yours  respectfully, 

Jos.  H.  Bbadlby,  &c. 

The  plaintiff  acknowledged  service  of  the  notice  on  him  12th  No- 
vember, 1839,  and  there  was  proof  of  service  of  same  on  the  defend- 
ant, by  leaving  it  at  his  residence  on  the  11th  November,  1839,  by 
an  affidavit  made  before  the  commissioners. 

At  the  execution  of  a  commission,  issued,  &c.,  directed  to  Messrs. 
Joseph  H.  Bradley,  &c.,  empowering  them  to  examine  •  evi-  ^^ 
dencein  a  cause,  &c.,  we  the  said  Joseph  H.  Bradley,  &c.,  in      ^^ 
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the  said  commission  named,  having  met  on  the  16th  day  of  Novem- 
ber,  1839,  at  the  hoase  of  Thomas  Swann,  Esquire,  in  the  Gonnty  of 
Loadoan  and  State  of  Virginia,  pursuant  to  notice,  and  taken  the 
oath  to  the  said  commission  annexed,  proceeded  to  take  the  deposi- 
tion of  Thomas  Swann,  Esquire,  which  is  reduced  to  writing,  and 
transcribed  by  Eobert  Ould,  Junior,  who  was  appointed  clerk  by  the 
said  commissioners,  and  took  the  oath  prescribed  for  such  clerk,  and 
to  the  said  commission  annexed. 

The  said  Thomas  Swann,  of  lawful  age,  being  first  sworu,  &c.,  to 
the  first  interrogatory — He  knows  both. 

To  the  second  he  answers — Yea. 

To  the  third  he  answers, — The  suit  was  first  pending  in  the 
Orphans'  Court  of  Montgomery  County,  Maryland;  the  issues  were 
tried  in  the  County  Court  of  said  county,  and  the  cause  was  after- 
wards carried  to  the  Court  of  Appeals  of  Maryland. 

To  the  fourth,  fifth,  sixth  and  seventh,  he  answers, — Sometime 
previous  to  the  first  trial  of  the  issues  in  Montgomery  Court,  apon 
Mr.  Cramphin's  will,  I  met  the  late  Mr.  George  Calvert  in  one  of  the 
streets  in  Washington,  and  he  stopped  me  and  told  me  he  wished  to 
engage  me  in  the  contest  which  was  about  to  take  place  in  relation 
to  this  will ;  I  said  to  Mr.  Calvert,  that  I  had  understood  that  he  had 
already  engaged  counsel  in  that  case,  and  that  I  did  not  wish  to  in- 
terfere with  my  brethren  in  their  professional  engagements;  he  said 
that  he  had  fixed  upon  or  first  engaged  Mr.  Key  and  Mr.  Forrest, 
to  act  as  his  counsel,  but  that  a  misunderstanding  had  taken  place 
between  them,  and  that  he  had  determined  to  have  nothing  more  to 
say  to  them.  I  asked  if  nothing  could  restore  the  breach  between  them 
and  as  they  knew  more  about  the  case  than  a  stranger,  it  would  be 
better  to  adhere  to  them  if  possible.  He  told  me  he  had  made  ap 
his  mind  to  have  nothing  more  to  say  to  them,  and  that  if  he  conid 
not  get  counsel  here,  he  had  decided  to  go  to  Baltimore  and  get 
counsel  there.  I  then  said,  that  if  that  was  the  case  I  could  see  do 
objection  •  in  undertaking  the  case  for  him,  and  that  I  would 
■"'^  think  about  it,  and  let  him  know  when  I  saw  him  again.  I 
asked  Mr.  Calvert,  what  sort  of  a  case  it  was ;  whether  there  would 
be  any  difficulty  in  establishing  the  will;  be  said  that  he  knew  of  no 
difficulty  in  the  case,  and  I  was  under  the  impression  that  the  trial 
would  be  a  short  one.  Mr.  Calvert  asked  me  if  I  should  consider  a 
thousand  dollars  a  sufficient  compensation  to  try  this  case  before  the 
jury,  and  I  said  it  would,  being  persuaded  from  his  representation  at 
the  time,  that  the  labor  would  not  exceed  a  week.  Mr.  Calvert  and 
myself  parted,  and  before  I  saw  him  again,  I  saw  Mr.  Dunlop  of 
Georgetown,  who  I  understood  was  to  have  been  engaged  with  Mr. 
Key,  in  the  contest  respecting  this  will.  I  asked  Mr.  Dunlop  if  their 
engaig^ement  with  Mr.  Calvert  had  been  broken  off;  he  told  me  it  had. 
When  I  saw  Mr.  Calvert  again,  I  told  him  I  would  undertake  his 
cause  for  him,  and  would  argue  his  issues  before  the  jury  for  the 
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thoasand  dollars  which  he  had  proposed  to  give.  In  this  engage- 
ment I  did  not  consider  myself  boand  1:0  go  beyond  the  jury  trial, 
and  expressed  this  opinion  repeatedly  after  the  engagement.  Mr. 
Calvert  mentioned  to  me,  that  assistant  counsel  would  be  necessary, 
and  asked  me  how  I  should  like  Mr.  Coze;  I  told  him  very  well,  and 
be  promised  that  he  should  be  engaged.  I  am  not  certain,  but  it  is 
probable  he  requested  me  to  engage  him.  I  well  recollect  applying 
to  Mr.  Coze,  and  stating  to  him  the  nature  of  my  engagements, 
and  assuring  him,  that  he  should  be  pat  on  the  same  footing 
with  myself.  He  consented  to  join  me  upon  these  terms.  In 
this  first  engagement,  I  considered  the  fee  of  one  thousand  dol- 
lars as  a  certain  fee,  to  be  paid  at  all  events.  The  impression 
then  was,  that  the  Orphans'  Court  would  allow  it,  whether  we 
should  succeed  or  not,  but  at  all  events  we  were  to  have  it.  Before 
however  we  entered  upon  the  trial,  we  made  a  change  in  our  contract; 
we  agreed  to  take  a  contingent  fee  of  two  thousand  dollars,  in  the 
event  of  success,  and  in  case  we  did  not  succeed,  to  take  our  chance 
of  getting  what  we  could  from  the  Orphans'  Court.  I  had  little  ex- 
pectation from  the  Orphans'  Court,  and  always  looked  to  our  success 
♦  in  the  verdict  as  the  only  chance  of  payment.  We  did  sue- 
ceed  in  this  verdict,  after  most  troublesome  trial  of  about  H'l 
twenty  days,  and  Mr.  Calvert  paid  us  over  two  thousand  dollars  a  piece. 
And  so  the  engagement,  as  1  certainly  supposed,  was  at  an  end. 
At  the  time  that  this  verdict  was  obtained,  there  was  no  law,  as  I 
Qoderstood,  that  would  authorize  the  taking  of  this  case  to  the  Court 
of  Appeals ;  but  some  short  time  afterwards  a  law  was  passed  au- 
thorizing an  appeal,  and  the  case  wa«  removed  to  the  Court  of 
Appeals  under  this  new  law.  When  it  was  about  to  come  on  in  that 
Court,  Mr.  Calvert  sent  me  a  message,  requesting  that  I  would 
attend  the  trial  in  the  Court  of  Appeals.  I  felt  some  reluctance 
about  going,  never  having  been  in  the  Maryland  Court  of  Appeals 
before.  I  determined  however  to  go,  and  left  my  farm  in  Loudoun, 
and  went  to  Annapolis  and  made  the  argument  in  the  case.  Mr. 
Coze  was  there  also  and  assisted  in  the  argument,  and  so  did  B. 
Johnson,  Esquire.  Mr.  Calvert  was  there  also.  I  think  we  spent 
about  a  week  in  the  argument.  ^Nothing  was  said  about  compensa- 
tion in  this  trial.  Mr.  Coze  wished  an  understanding  about  it,  and 
I  begged  him  not  to  press  it,  saying  that  Mr.  Calvert  would  do  what 
was  right.  The  Court  of  Appeals  set  aside  the  verdict,  and  the 
cause  was  sent  back  for  another  jury  trial.  This  decision  opened  a  new 
coarse  of  labor,  not  in  the  contemplation  of  any  of  us,  and  not  pro- 
vided for  in  our  original  agreement.  When  the  cause  came  back  for 
another  jury  trial,  we  were  all  aware  of  the  trouble  which  would 
attend  it.  Mr.  Calvert  saw  and  conversed  with  me  about  the  further 
trial  of  the  cause ;  he  said  to  me,  '^yon  must  see  it  out;  I  have  made 
considerable  advancements  out  of  my  own  personal  funds  to  carry  on 
this  controversy,  and  can  go  no  further,  but  go  through  the  busi- 
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neoBy  and  I  will  do  yoa  jastice,  liberal  justice.    If  I  get  possession  of 
the  estate,  you  shall  have  no  cause  to  complain."    I  thought  he  was 
right  in  this  course,  and  agreed  to  go  through  the  business,  and  to 
let  my  compensation  depend  upon  his  getting  possession  of  the 
estate,  Mr.  Ooxe  asked  me  several  times,  what  he  was  to  have  for 
his  fuither  services,  and  I  informed  *him  what  had  passed 
*^*  between  Mr.  Calvert  and  myself,  and  expressed  my  wish,  that 
he  should  fall  into  this  arrangement,  and  he  agreed  so  to  do,  and  we 
went  through  this  business  with  this  understanding.   We  bad  another 
jury  trial  of  about  twenty  days,  in  which  the  jury  did  not  agree,  and 
we  attended  another  after  that  of  nearly  twenty  days;  besides  this, 
we  repeatedly  attended  the  Court  to  press  the  trial,  and  prevent  the 
further  continuance  of  the  case.    In  the  course  of  the  last  trial,  Mr. 
Calvert  compromised  the  case,  mostly  through  the  agency  of  Judge 
KilgoVir.    I  was  opposed  to  the  terms,  thinking  the  sum  which  Mr. 
Calvert  had  agreed  to  pay  too  high ;  but  as  slaves  then  were  very 
high,  and  there  was  always  a  doubt  about  the  jury's  verdict,  I 
acquiesced  in  the  arrangement  of  compromise,  and  Mr.  Calvert  got 
possession  of  the  estate.    Mrs.  Davis  executed  a  deed  to  carry  this 
compromise  into  effect,  and  in  that  deed  provision  was  made  to  re- 
imburse to  Mr.  Calvert  the  money  which  he  had  advanced,  and  for 
what  further  moneys  he  might  advance  on  account  of  this  estate. 
This  provision  in  the  deed  was  made,  among  other  things,  to  cover 
any  further  compensation  that  he  might  make  to  his  counsel  for 
their  further  services.    When  this  business  was  ended,  Mr.  Ooxe 
claimed  his  further  compensation.    I  told  him  Mr.  Calvert  was  a 
particularly  tempered  man,  and  perhaps  if  I  dunned  him  he  might 
take  offence,  and  that  I  expected  he  would  apply  to  me,  and  as  soon 
as  he  did  I  would  let  him  know.    Mr.  Calvert  did  not  apply,  and 
believing  that  he  did  not  mean  to  do  so,  I  mentioned  the  subject 
to  him.    He  said  he  would  never  advance  another  cent  without  the 
sanction  of  the  Court,  but  referred  me  to  his  son  Charles,  who  wonld 
act  for  him  in  the  matter.    I  accordingly  applied  to  his  son,  and  be 
repeated  what  his  father  had  said.    I  told  him  we  should  be  content 
to  take  what  the  Court  should  say  was  reasonable,  but  afterwards, 
perhaps  the  next  day,  he  said  his  father  was  not  content  to  leave  it 
to  the  Court.    I  then  proposed  to  make  a  friendly  case,  and  to  leave 
it  to  the  jury ;  he  said  his  father  would  not  be  ready  to  try  it  at  the 
first  term.    I  told  him  he  could  take  further  time  if  he  wished,  upon 
^^  which  •  he  said  he  could  see  no  objection  to  this,  and  that  he 
lUo  ^Q||i(j  gee  his  father  and  let  me  know.    In  a  day  or  two  after 
I  saw  him,  and  he  told  me  his  father  would  not  consent  to  this,  and 
I  think  on  the  same  day  I  saw  Mr.  Calvert,  and  he  said  *'  he  would 
not  consent  to  leave  it  to  the  Court  or  jury."    I  asked  him  what  then 
was  to  be  done.    Upon  the  footing  which  we  had  stood,  and  the 
respect  I  had  for  him,  I  could  not  send  a  sheriff  after  him ;  he  said, 
&c.    The  two  thousand  dollars  herein  mentioned,  were  paid  to  me, 
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and  the  same  sam  to  Mr.  Ooze,  for  services  rendered  and  past  at 
the  time  of  such  payment,  and  were  not  in  any  sense  advanced  or 
in  consideration  of  services  to  be  rendered,  but  wholly  in  fulfilment 
of  the  original  agreement,  which  had  been  satisfied  on  our  part, 
before  the  first  verdict  in  the  cause.  As  to  the  value  of  the  services, 
I  always  supposed  that  as  our  labors  upon  the  subsequent  jury  trials 
were  much  greater  than  those  performed  by  us  upon  the  first  trial 
and  previous  thereto;  and  as  Mr.  Calvert  himself  had  estimated  the 
value  of  such  services,  up  to  and  inclusive  of  said  trial  at  $2,000,  we 
were  justly  entitled  to  a  similar  sum  for  said  subsequent  services,  and 
likewise  to  an  additional  compensation  of  ¥500  each,  for  the  argu- 
ment in  the  Court  of  Appeals.  I  have  been  in  the  profession  of  the 
law  upwards  of  forty  years ;  1  have  never  been  considered  immoder- 
ate in  my  charges,  and  my  brethren  have  frequently  complained  of 
me,  as  being  too  low  in  my  charges.  From  the  amount  in  contro- 
versy in  this  case,  the  number  of  days  spent  by  us  in  prosecuting  it, 
and  the  peculiar  character  of  the  cause  itself,  I  consider  $2,500  each, 
as  a  very  moderate  fee  for  the  services  rendered  by  us  subsequent 
to  the  first  verdict.  Mr.  Coxe  often  said,  that  he  expected  Mr  Cal- 
vert would  give  us  more  than  that  sum,  but  I  told  him  I  doubted  it ; 
yet,  that  to  the  extent  of  $2,500  each,  I  had  no  doubt  he  would  go. 
Mr.  Calvert,  in  stating  to  us  in  advance,  the  nature  and  extent  of  the 
sendees  required  of  us,  always  much  depreciated  them,  telling  us  that 
it  was  a  plain  case,  and  would  require  no  great  exertion.  We  found  it 
however  very  much  the  contrary,  and  one  of  the  most  laborious  causes 
that  I  had  ever  tried.    And  further  the  said  deponent  saith  not. 

*  And  we,  the  said  commissioners,  do  further  certify,  that 
pursuant  to  the  said  notice  to  the  parties  to  the  said  suit,  *^^ 
which  is  hereunto  annexed,  we  did,  on  Monday  the  18th  day  of 
November,  1839,  meet  between  the  hours  of  ten  in  the  morning  and 
six  in  the  afternoon  of  that  day,  at  the  office  of  Joseph  H.  Bradley, 
one  of  us,  in  the  City  of  Washington,  in  the  District  of  Columbia, 
and  that  some  one  or  more  of  us  was  in  the  said  office  from  the  said 
hoar  of  ten  o'clock  in  the  morning  until  six  in  the  afternoon  of  that 
day,  and  that  no  other  witness  was  produced  by  either  of  the  par- 
ties before  us.  And  we  do  herewith  return  the  said  commission, 
interrogatories,  notice  and  depositions  to  the  Honorable  the  Judges 
of  the  said  Court,  under  our  hands  and  seals. 

Jos.  H.  Bbadley,  &c.  &c..  Commissioners. 

The  plaintiff  then  gave  in  evidence  the  following  proceedings  in 
this  cause  upon  his  motion  for  a  commission,  viz : 

Riehard  S.  Coxe  vs.  Charles  £.  Calvertj  Ux^r  of  Oeo.  Calvert.    In 

Prince  George's  County  Court. 

Commissioners  in  the  Case. '  Joseph  H.  Bradley,  Philip  E.  Fen- 
dall,  James  M.  Carlisle  and  James  Hoban,  of  the  District  of  Colum- 
bia.   Let  the  commissiom  issue  as  prayed. 

May  27, 1839.  C.  Doesey. 


n 
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Interrogatories  to  be  admiuistered  to  Thomas  Swann,  Esquire,  a 
witness  to  be  examined  on  the  part  of  the  plaintiff. 

Then  followed  the  interrogatories  Nos.  1  to  7,  as  set  forth  onder 
the  commission,  which  were  signed  by  the  plaintiff's  counsel  and 
dated  27th  May,  1839. 

To  the  reading  of  this  evidence  the  defendant  by  his  ooonsel 
objected. 

1st.  Because  the  said  commission  issued  irregularly. 

2nd.  Because  the  commissioners  therein  named  had  no  right  to 
execute  the  same  in  the  State  of  Virginia. 

3rd.  Because  the  said  commission  could  not  be  executed  at  a  pri- 
vate house. 

4th.  Because  the  commission  did  not  appear  to  have  been  exe- 
cuted at  the  time  and  place  mentioned  in  the  notice,  and 

•  5th.  Because  the  time  allowed  by  the  notice  to  the  defend- 
'■^^  ant  was  too  short. 

But  the  Court  [Stephen,  C.  J.,  and  Dorset,  A.  J.,]  overruled  the 
said  objections  and  permitted  the  said  deposition  to  be  read  to  the 
jury,  which  was  accordingly  read;  to  which  opinion  of  the  Court, 
overruling  the  said  objections  and  permitting  the  said  deposition  to 
be  read  to  the  jury,  the  defendant  excepted. 

2nd  Exception.  After  the  evidence  offered  in  the  preceding  excep- 
tions, and  which  by  agreement  shall  constitute  a  part  of  this  excep- 
tion, and  after  the  Court  had  decided  that  the  objections  urged  by 
the  defendant  to  the  reading  of  the  deposition  taken  under  the  com- 
mission, which  issued  on  the  23rd  of  July,  1839,  were  insufiBcient  to 
exclude  it  from  the  jury,  the  defendant  by  his  counsel,  (when  the 
counsel  of  the  plaintiff  was  about  to  read  the  said  deposition  to  the 
jury,)  objected  to  the  following  portions  of  the  said  deposition  : 

1st.  To  that  portion  of  the  said  deposition  which  is  contained 
within  brackets,  commencing  with  the  word  '^  In  "  and  ending  with 
the  word  '^engagement."  [^'lu  this  engagement  I  did  not  consider 
myself  bound  to  go  beyond  the  jury  trial,  and  expressed  this  opioioD 
repeatedly  after  the  engagement."] 

2nd.  To  that  portion  of  said  deposition  on  the  same  page  in  the 
brackets,  commencing  with  the  word  ^^In''  and  ending  with  the 
word  "  events."  [**  In  this  first  engagement  I  considered  the  fee  of 
$1,000  as  a  certain  fee,  to  be  paid  at  all  events."] 

3rd.  To  that  portion  of  said  deposition  on  the  same  page  in  the 
brackets,  commencing  with  the  word  ^'And  "  and  ending  with  the  word 
^<end."  ['^  And  so  the  engagement,  as  I  certainly  supposed,  was  at 
an  end."] 

4th.  To  that  portion  of  said  deposition  in  the  brackets,  commen- 
cing with  the  word  ["  Mr."  and  ending  with  the  word  "  right."] 
['^  Mr.  Coxe  wished  an  understanding  about  it,  but  I  begged  him  not 
to  press  it,  saying  that  Mr.  Calvert  would  do  what  was  right."] 
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*  5th.  To  that  portion  of  said  deposition  in  brackets,  com-  S^ 
mencing  with  the  word  "Mr."  and  ending  with  the  word  *^^ 
^^  anderstanding."  [^^Mr.  Coxe  asked  me  several  times  what  was 
he  to  have  for  his  farther  services,  and  I  informed  him  what  had 
passed  between  Mr.  Calvert  and  myself,  and  expressed  my  wish  that 
he  should  fall  into  this  arrangement,  and  he  agreed  to  do  so,  and  we 
went  through  the  business  with  this  understanding."] 

6th.  To  that  portion  of  the  said  deposition  in  the  brackets,  com- 
mencing with  the  word  ^^And"  and  ending  with  the  word  ^'ser- 
vices.'' [^'And  in  that  deed  provision  was  made  to  reimburse  to 
Mr.  Calvert  the  money  which  he  had  advanced,  and  for  what  further 
moneys  he  might  advance  on  account  of  this  estate.  This  provision 
in  the  deed  was  made  among  other  things  to  cover  any  further  com- 
pensation that  he  might  make  to  his  counsel  for  their  further  ser- 
vices."] 

7th.  To  that  portion  of  said  deposition  on  the  same  page  in  the 
brackets,  which  commences  with  the  word  "  When  "  and  ends  with 
the  word  "know."  [''When  this  business  was  ended,  Mr.  Coxe 
claimed  his  further  compensation.  I  told  him  that  Mr.  Calvert  was 
a  particular  tempered  man,  and  perhaps  if  I  dunned  him  he  might 
take  offence,  and  that  I  expected  he  would  apply  to  me,  and  as  soon 
as  he  did  I  would  let  him  know."] 

8th.  To  that  portion  of  the  said  deposition  included  in  the  brack- 
ets, which  commenced  with  the  word  "  The  "  and  ends  with  the  word 
"^cause."  ["  The  two  thousand  dollars  herein  mentioned  were  paid 
to  me,  and  the  same  sum  to  Mr.  Coxe,  for  services  rendered  and  past 
at  the  time  of  such  payment,  and  were  not  in  any  sense  advanced  or 
in  consideration  of  services  to  be  rendered,  but  wholly  in  fulfilment 
of  the  original  agreement,  which  had  been  satisfied  on  our  part 
before  the  first  verdict  in  the  cause."] 

9th.  To  that  portion  of  the  said  deiK>sition  in  the  brackets,  which 
commences  with  the  word  "  I  "  and  ends  with  the  word  "  charges." 
["I  have  been  in  the  profession  of  the  law  upwards  of  forty  years ; 
I  have  never  been  considered  immoderate  •  in  my  charges,  ^ 
and  my  brethren  have  frequently  complained  of  me  as  being  *^  • 
too  low  in  my  charges."] 

10th.  To  that  portion  of  the  same  deposition  which  commences 
▼ith  the  word  "  Mr."  and  ends  with  the  word  "  go."  ["  Mr.  Coxe 
often  said  that  he  expected  Mr.  Calvert  would  give  us  more  than 
that  sum,  but  I  told  him  I  doubted  it,  yet  that  to  the  extent  of  $2,500 
I  bad  no  doubt  he  would  go."] 

The  Court  sustained  all  the  objections  made  by  the  counsel  of  the 
defendant  to  the  said  deposition,  except  to  that  portion  of  the  latter 
daase  of  the  first  part  excepted  to  on  the  5th  page,  which  in  the 
clause  commences  with  the  word  "  this "  and  ends  with  the  word 
"services."  See  the  6th  objection  above.  That  iwrtion  of  the  said 
deposition  the  Court  (Stephen,  C.  J.  and  Dossby,  A.  J.)  decided 
6  1  G. 
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to  be  admissible,  and  suffered  the  same  to  be  read  to  the  jary.  The 
plaintiff  excepted  to  so  much  of  the  opinion  of  the  Court  as  excluded 
the  other  portions  of  the  deposition  objected  to. 

The  counsel  of  the  defendant  excepted  to  that  part  of  the  Coart^ 
opinion  under  which  the  aforesaid  part  of  the  said  deposition,  com- 
mencing with  ''this"  and  ending  with  '^services"  was  admitted. 

3rd  Bxception.  In  the  trial  of  this  cause,  and  in  addition  to  the 
testimony  befoi^  offered,  and  which  it  is  agreed  shall  be  considered 
a  part  of  this  exception,  the  plaintiff  to  maintain  the  issue  joined  on 
his  part,  offered  proof,  that  in  a  former  trial  of  this  case,  a  certain 
Benjamin  S.  Forrest  was  examined  as  a  witness,  and  that  the  said 
Forrest  is  since  dead ;  thereupon,  the  plaintiff  offered  to  prove  by  a 
competent  witness,  who  was  present  at  the  time  of  the  trial,  what 
facts  were  proved  by  the  said  Forrest  as  a  witness ;  and  during  his 
examination  in  the  cause,  the  defendant  by  his  counsel  objected  to 
the  admissibility  of  said  proof,  but  the  Court  admitted  it,  and  saf> 
fered  the  evidence  to  be  given  to  the  jury;  to  which  opinion  of  the 
County  Court,  admitting  the  said  evidence,  the  defendant  excepted. 
•  4th  Bxception.  At  the  trial  of  this  cause,  after  the  evidence 
^^^  contained  in  all  the  preceding  exceptions  had  gone  to  the  jury, 
which  by  agreement  shall  constitute  a  part  of  this  exception,  the  d^ 
fendant,  to  maintain  the  issue  joined  on  his  part,  proved  to  the  jury 
by  a  competent  witness,  that  he  the  witness,  as  the  agent  of  the  de- 
fendant's testator,  on  the  12th  December,  1832,  shortly  after  the  first 
trial  in  Montgomery  County  Court,  of  the  issues  growing  out  of  the 
will  of  Thomas  Cramphin,  deceased,  and  which  were  sent  by  the 
Orphans'  Court  of  the  County  to  be  tried  in  the  said  County  Coart, 
which  trial  resulted  in  a  verdict  in  favor  of  the  will,  paid  the  sum  of 
$2,000  to  the  plaintiff;  that  on   the  day  the  money  was  so  paid, 
Thomas  Swaun,  Bsq.,  and  Z.  C.  Lee,  Bsq.,  who  were  also  employed 
as  counsel  for  said  Calvert,  (together  with  the  plaintiff,)  called  at  the 
office  of  the  witness,  when  the  said  Swann,  after  an  examination  of 
the  law  upon  the  subject,  said  the  case  affecting  the  validity  of  said 
will  was  finally  settled  by  the  said  verdict ;  that  the  defendant's  in- 
testate was  also  present,  and  that  therenpon  after  the  expression  of 
the  said  opinion  by  the  said  Swann,  he  the  said  Swann  and  the  said 
Lee  asked  the  said  Calvert  for  the  fees  which  had  been  respectirelj 
promised  to  be  paid  to  them,  telling  him  he  would  soon  be  able  to  get 
it  out  of  the  estate  of  said  Cramphin  ;  that  the  said  fees  were  accord- 
ingly paid  to  them,  and  on  the  same  day  the  sum  of  92,000  as  afore- 
said was  paid  to  the  plaintiff  as  his  fee.    And  the  defendant  then 
read  in  that  connexion  a  letter  from  the  plaintiff  to  the  said  Swann, 
dated  the  16th  February,  1836,  which  is  as  follows,  to  wit : 

Dear  Sir, — On  examining  your  draft  of  a  letter  to  Mr.  Calvert,  it 
occurs  to  me  to  make  a  suggestion  or  two  as  matters  of  fact.  In  the 
first  place  the  entire  arrangement  was  made  between  Mr.  Calvertand 
yourself.    I  was  confined  to  my  bed  by  a  severe  fit  of  illness,  and 
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anable  to  enter  iuto  the  merits  of  the  controversy,  or  to  estimate  the 
amount  of  compensation,  and  equally  unable  to  investigate  the  ques- 
tion, which  I  deemed  a  preliminary  one,  viz :  whether  the  circum- 
stances which  had  led  to  the  separation  of  Mr.  Calvert  from  his 
former  counsel  were  such  as  to  permit  us  to  assume  their  position 
without  a  violation  •  of  professional  courtesy.  This  situation 
induced  me  to  repose  the  whole  matter  to  you.  lOW 

In  consequence  of  this  arrangement  I  have  had  no  personal  under- 
standing with  Mr.  Calvert  on  the  subject.  Your  first  information 
was  that  Mr.  C.  would  pay  us  $1,000  each,  for  the  trial  of  the  issues, 
withoot  any  contingency,  it  being  the  opinion  of  all  of  us,  that  it 
was  Mr.  Calvert's  right  and  duty  to  defend  the  case,  and  that  his 
expenses  would  be  allowed  him  by  the  Orphans'  Court  out  of  the 
estate,  whatever  might  be  the  final  result.  In  this  state  of  things, 
Mr.  Lee  and  myself  attended  at  Montgomery  for  the  purpose  of 
having  the  issues  amended.  Before  I  was  able  myself  to  attend, 
they  had  been  prepared.  We  did  not  succeed,  and  our  proposed 
amendments  were  disallowed.  Between  this  time  and  the  trial  we 
learned  that  the  Orphans'  Court  would  not  allow  Mr.  C.  his  expenses 
if  the  will  should  be  set  aside.  And  you  then  apprised  me  that  Mr. 
Calvert,  fearful  of  committing  himself  personally,  had  suggested  a 
change  in  the  terms  of  our  arrangement,  and  preferred  giving  us 
f2,000  in  case  we  succeeded,  to  $1,000  absolutely.  Concurring  with 
bim  in  his  views,  we  both  acceded  to  this  modification  of  the  con- 
tract. We  tried  the  issues,  succeeded,  and  the  fee  was  paid  a«  had 
been  agreed.  At  this  time  every  one  believed  the  cause  was  ter- 
minated. There  was  no  Act  of  the  Legislature  allowing  an  appeal, 
and  none  could  be  taken.  During  that  winter  a  law  was  obtained 
authorizing  an  appeal  to  be  taken,  and  the  cause  was  carried  to  the 
Court  of  Appeals.  We  attended  and  argued  the  cause  without  any- 
thing passing  between  Mr.  Calvert  and  myself  personally  on  the 
subject  of  compensation,  but  with  a  distinct  understanding  on  your 
part  and  mine  that  we  were  to  be  paid,  and  I  had  made  up  my  mind, 
and  I  believe  you  also,  that  we  would  endeavor  to  obtain  an  allow- 
ance from  the  funds  of  the  estate  to  reimburse  Mr.  Calvert.  The 
same  thing  occurred  at  the  several  terms  when  we  were  at  Mont- 
gomery to  try  the  issues ;  three  or  four  times  I  believe. 

When  the  compromise  was  arranged,  the  clause  providing  for  the 
reimbursements  of  moneys  already  and  thereafter  to  •  be  paid  ,  ,  ^ 
was  introduced  to  protect  Mr.  C.  from  every  difficult^*,  and  '-'■^ 
you  may  remember  the  particular  phraseology  I  employed  in  my 
draft,  leaving  Mr.  C.  free  to  exercise  his  own  discretion  on  the 
subject. 

My  position  in  the  cause  prevented  me  from  making  any  arrange- 
ment with  Mr.  C,  considering  myself  as  having  reposed  that  in  your 
hands,  fully  satisfied  to  confirm  any  arrangement  you  might  make; 
but  you  always  stated  that  we  should  be  fully  and  liberally  com- 
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pensated  if  Mr.  G.  should  succeed ;  and  if  he  failed  we  woald  en- 
deavor to  obtain  remuneration  for  him  and  compensation  to  our- 
selves through  the  Orphans'  Court.  If  I  had  entertained  any 
difficulty  on  the  subject  it  would  have  been  removed  by  a  remark 
which  Mr.  C.  made  in  my  presence,  that  his  objection  to  paying  his 
former  counsel  did  not  arise  from  any  question  as  to  the  amount  to 
be  paid  to  such  of  them  as  he  had  wished  to  be  employed,  but  there 
were  too  many  of  them,  some  whom  he  did  not  want.  This  I  con- 
sidered as  a  pledge  that  we  should  each  receive  for  our  services  in 
the  will  cause,  at  least  as  much  as  the  counsel  were  each  to  receive 
under  that  arrangement. 

In  reference  to  the  other  matters ;  the  suit  against  Mr.  C.  by  his 
former  counsel;  the  claim  of  Forrest;  the  attempt  to  revoke  the 
letters  of  administration,  I  considered  them  as  wholly  independent 
of  this  original  understanding,  and  to  be  the  subject  of  distinct 
charge. 

The  foregoing  may  suggest  some  views  of  the  matter  worthy  yonr 
attention.  Very  truly  yours, 

February  16th,  1836.  Rich'd  S.  Coxb. 

P.  S. — I  may  as  well  mention,  that  the  views  I  had  t-aken  of  the 
subject  were  confirmed  by  every  conversation  with  Caroline  and  her 
children,  all  of  whom  professed  themselves  willing  and  desirous  that 
we  should  be  paid  far  beyond  the  amount  asked  by  the  former 
counsel,  and  who,  I  have  no  doubt,  would  now  approve  of  such  a 
course. 

Thomas  Swann.  R.  S.  C 

And  he  further  proved,  that  the  plaintiff'  had  told  the  witness 
that  the  said  Swann  had  made  the  contract  for  the  fee,  •and 
'■'■'■  had  authority  from  him  the  plaintiff  for  that  purpose.  And 
the  defendant  further  proved  by  the  said  witness,  that  he  had  heard 
the  said  Swann  say  that  the  original  contract  made  by  him  with  the 
said  Calvert,  upon  the  subject  of  fees  to  be  paid  him  and  the  said 
plaintiff,  was  that  they  were  each  to  receive  a  certain  fee  of  $1,000 
each;  that  this  contract  was  subsequently  changed,  and  instead  of 
the  said  certain  fee,  they  were  to  have  each  the  sum  of  $2,000,  in  the 
event  of  their  succeeding  in  obtaining  a  verdict  in  favor  of  the  will; 
and  upon  the  defendant's  testator,  who  wa4  named  as  executor  and 
trustee  in  said  will,  getting  thereby  the  possession  of  the  estate  of 
the  said  testator,  that  the  said  sum  of  $2,000  to  the  said  Swann  and 
the  plaintiff,  was  to  be  paid  contingently  upon  the  said  defendant's 
testator  getting  possession  of  the  estate  of  the  said  Cramphin,  and 
to  be  paid  out  of  the  estate. 

The  defendant  then  prayed  the  Court  to  give  the  following  in- 
structions to  the  jury : 

1st.  Upon  the  evidence,  the  defendant  by  his  counsel  prayed  the 
Court  to  instruct  the  jury,  that  if  the  jury  shall  find  that  the  com- 
pensation claimed  by  the  plaintiff  of  the  defendant  was  according  to 
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the  agreement  of  the  parties,  to  be  paid  out  of  the  estate  of  the 
said  Thomas  Gramphiu,  in  the  hands  of  the  said  George  Calvert;  if 
h«  jary  ^hall  find  that  such  agreement  was  made,  then  the  plaintiff 
is  not  entitled  to  recover  the  same  from  the  present  defendant,  the 
personal  representative  of  the  said  George  Calvert,  and  the  verdict 
of  the  jary  mast  be  for  the  defendant. 

2Dd.  If  the  jury  find  from  the  evidence  that  the  sum  of  two 
thousand  dollars,  which  was  paid  to  the  plaintiff  on  the  12th  De- 
cember, 1832;  if  the  jury  find  it  was  paid,  was  according  to  the  con- 
tract between  the  parties  to  be  paid  upon  the  contingency  of  the 
final  decision  of  cause  in  favor  of  the  will  of  Thomas  Cramphin, 
then  the  plaintiff  was  entitled  to  no  additional  compensation,  and 
the  verdict  of  the  jury  must  be  for  the  defendant. 

Bat  the  Court,  [Stephen,  C.  J.,  Key  and  Doesby,  A.  J.]  refused 
to  give  the  instructions  prayed  by  the  defendant's  counsel,  and  in- 
structed the  jury  as  follows: 

•If  the  jury  find  from  the  evidence  that  the  sum  of  two  ^  ^^^ 
thousand  dollars  which  was  paid  to  the  plaintiff;  if  the  jury  ^'-^ 
find  it  was  paid,  was  according  to  the  contract  between  the  parties, 
to  he  paid  upon  a  finding  of  the  issues  by  the  jury  in  favor  of  the 
establishment  of  the  will  in  Montgomery  County  Court,  and  that 
such  issues  were  found  by  the  jury  in  favor  of  the  will,  either  of  their 
own  accord  and  free  will,  or  by  direction  of  the  parties  under  a  com- 
promise, after  the  cause  had  been  carried  to  the  Court  of  Appeals 
and  sent  back  for  a  new  trial  under  a  procedendo^  that  then  the  de- 
fendant's intestate  was  personally  bound  to  pay  the  stipulated  con- 
tingent fee  of  two  thousand  dollars,  and  such  additional  compensa- 
tion as  the  jury  may  find  the  plaintiff's  professional  services  were 
worth  for  trying  and  conducting  the  case  in  the  Court  of  Appeals.* 

If  the  jury  shall  find  from  the  evidence  that  the  compensation 
claimed  by  the  plaintiff  from  the  defendant  was  to  be  paid  in  the 
event  of  the  jury  finding  a  verdict  upon  the  issues  in  favor  of  the 
establishment  of  the  will,  in  which  the  defendant's  intestate  was 
appointed  executor,  and  that  the  verdict  was  found  by  the  jury  in 
favor  of  the  will,  either  of  their  own  free  will  and  accord,  or  by  the 
direction  of  the  parties  under  a  compromise,  that  then  the  de- 
fendant's intestate  was  personally  bound  to  make  the  compensation 
stipulat^id,  and  the  defendant  is  answerable  for  the  same,  if  it  has 
not  been  paid. 

To  the  giving  of  which  instructions,  and  to  the  refusal  of  the 
Court  to  give  the  instructions  as  prayed  by  the  defendant's  counsel, 
the  defendant  excepted. 

5th  Exception. — After  the  evidence  in  the  preceding  exceptions 
had  gone  to  the  jury,  and  which  it  is  agreed  shall  form  a  part  of  this 
exception,  the  defendant,  for  the  purpose  of  enabling  the  jury  to 
estimate  the  value  of  the  plaintiff's  services  for  the  argument  of  the 
cs^  affecting  the  validity  of  the  will  of  Thomas  Cramphin  in  the 
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Goart  of  Appeals,  and  for  the  purpose  of  showing  that  the  juiy 
might  not  allow  as  mach  therefor  npon  the  quantum  meruitf  as  the 
estimate  placed  thereupon  by  other  witnesses  examined  in  the  cauae 
on  part  of  the  plaintiff,  offered  to  prove  by  a  competent  witness,  that 
-  ^  •  Reverdy  Johnson,  Esq.,  an  attorney  of  the  Court  of  Ap- 
^'-^  peals,  argued  the  same  case  there,  together  with  and  as  an 
associate  of  the  plaintiff,  and  then  was  about  to  prove  by  the  same 
witness  the  amount  o.f  the  fee  which  the  said  R.  Johnson  received 
from  the  defendant's  testator  for  the  said  argument  in  the  Court  of 
Appeals,  as  a  circumstance  to  assist  the  jury  in  fixing  the  amount  of 
compensation  to  be  allowed  the  plaintiff  for  the  same  service.  Bat 
npon  an  objection  made  to  the  said  proof  by  the  plaintiff's  counsel, 
the  Court  would  not  suffer  it  to  go  to  the  jury ;  and  to  the  refusal  of 
the  Court  to  suffer  the  said  evidence  to  go  to  the  jury,  the  defendant 
excepted. 

6th  Exception.  Upon  the  testimony  stated  in  the  several  bills  of 
exceptions,  and  which  it  is  agreed  shall  be  a  part  of  this  exception, 
the  defendant  by  his  counsel  prayed  the  Court  to  instruct  the  jury, 
that  if  the  jury  should  be  of  opinion  from  the  evidence,  that  by  the 
terms  of  the  contract  between  the  plaintiff  and  defendant,  the  plain- 
tiff was  bound  to  prosecute  to  a  successful  issue  the  controversy  then 
pending  in  the  Orpans  Court  of  Montgomery  county,  and  has  been 
paid  the  two  thousand  dollars,  the  contingent  fee,  then  the  plaintiff 
is  not  entitled  to  claim  any  further  compensation  for  his  services 
proved  to  have  been  rendered  as  aforesaid  in  the  Court  of  Appeals, 
but  the  Court  refuse(\to  give  the  instruction  asked  as  aforesaid;  to 
which  refusal  the  defendant  excepted. 

7th  Exception.  In  the  further  progress  of  this  cause,  and  after 
the  evidence  in  the  previous  exceptions  had  gone  to  the  jury,  which 
by  agreement  shall  make  a  part  of  this  exception,  the  plaintiff 
further  to  maintain  the  issues  joined  on  his  part,  proved  by  Z.  C. 
Lee,  Esq.,  that  he  was  one  of  the  counsel  employed  by  the  testator 
of  the  defendant,  to  defend  the  will  of  the  late  Thomas  Cramphin. 
That  according  to  the  original  contract  between  the  said  defendant's 
intestate  and  his  counsel,  consisting  of  himself,  Mr.  Swann  and  the 
plaintiff,  the  said  Swann  and  the  plaintiff  were  each  to  receive  a  cer- 
tain fee  of  $1,000,  and  the  witness  a  similar  fee  of  $750.  That  this 
contract  was  subsequently  changed,  and  that  by  the  substituted  con- 
tract, Mr.  Swann  and  the  plaintiff  was  each  to  receive  •  $2,000 
'  ^^  contingent  upon  the  event  of  the  finding  of  a  verdict  bj  » 
jury  in  favor  of  the  will,  and  that  the  witness  was  to  receive  a  fee 
of  $1,500,  contingent  upon  the  same  event. 

And  the  plaintiff  further  proved  that  at  the  November  Term  of 
the  Montgomery  County  Court,  a  jury  of  that  county  found  a  verdict 
in  favor  of  the  will;  that  there  being  at  that  time  no  law  which 
authorized  an  appeal  to  the  Court  of  Appeals,  by  which  the  opinions 
pronounced  by  the  County  Court  in  the  progress  of  the  said  trial, 


CALVEBT  vs.  COXE.— 1  GILL.  87 

<x)ald  be  revised,  althongh  exceptions  were  taken  by  the  parties  to 
many  of  the  opinions  of  the  Court;  that  immediately  upon  the  ren- 
dition of  the  said  verdict,  a  motion  was  made  by  the  parties  who 
contested  the  will  for  a  new  trial,  which  motion  was  not  disposed  of 
during  the  then  terra  of  the  County  Court,  which  closed  the  day 
after  the  verdict,  and  which  was  not  disposed  of  when  the  Act  of 
Assembly  of  1832,  ch.  208,  was  passed  by  the  Legislature. 

The  plaintiff  then  further  offered  evidence,  that  though  the  motion 
for  a  new  trial  was  not  disposed  of  when  the  said  law  passed,  yet 
according  to  the  recollection  of  the  witness,  it  was  disposed  of  and 
overraled  by  the  County  Court  before  the  case  was  carried  t(»  the 
Court  of  Appeals.  And  it  was  further  proved,  that  the  case  was 
carried  to  the  Court  of  Appeals,  and  the  judgment  of  the  County 
Court  reversed  by  the  Court  of  Appeals  at  June  Term,  1833. 

And  thereupon  the  following  instructions  were  prayed  by  the 
^Munsel  of  the  respective  parties : 

The  plaintiff'  asked  the  following  instructions  to  the  jury : 

If  the  jury  shall  believe  from  the  evidence  that  the  contract  as 
existing  between  the  plaintiff  and  the  defendant's  testator,  in  Novem- 
ber and  December,  1832,  was  that  the  said  plaintiff  was  to  receive 
from  the  said  testator  the  sum  of  two  thousand  dollars,  as  a  fee  in 
case  the  verdict  of  the  jury  should  be  in  favor  of  the  will  on  the 
issues  then  pending  in  Montgomery  County  Court,  and  that  the 
verdict  of  the  jury  was  in  fact  in  favor  of  the  will  on  said  issues, 
and  the  said  sum  of  $2,000  was  then  paid  to  the  plaintiff  by  t]}e  de- 
fendant's testator,  in  fulfilment  and  execution  of  said  contract,  and 
that  said  plaintiff  subsequently  *  rendered  other  and  further  ^  ^  . 
services  for  said  defendant's  testator,  at  his  instance  and  re-  ^'■^ 
quest,  for  which  he  has  not  been  compensated,  then  the  jury  may  find 
for  the  plaintiff  such  amount  as  they  shall  believe  from  the  evidence 
the  plaintiff  reasonably  deserved  to  have  for  such  compensation. 

The  defendant  by  his  counsel  objected  to  the  Court's  granting  the 
said  instructions,  but  prayed  the  Court,  in  case  they  should  grant 
the  same,  to  add  thereto  the  following  modification  : 

That  if  the  jury  should  find  from  the  evidence,  that  the  contract 
between  the  plaintiff  and  the  testator  of  the  defendant,  upon  which 
the  sum  of  92,000  was  to  be  paid,  only  entitled  the  plaintiff  to  receive 
the  said  sum  upon  obtaining  such  a  verdict  in  favor  of  the  will,  as 
would  procure  its  admission  to  probate  in  the  Orphans'  Court,  then 
the  plaintiff  was  not  entitled  to  the  said  sum  of  $2,000,  until  such  a 
verdict  was  rendered;  and  the  plaintiff  in  that  event  can  only 
recover  such  reasonable  compensation  as  the  jury  may  think  he  was 
entitled  to,  for  the  argument  of  the  case  in  the  Court  of  Appeals. 

To  this  modification  the  plaintiff  moved  the  following  addition, 
bat  that  as  the  law  stood,  at  the  time  of  the  making  of  the  said 
contract  and  its  execution  by  the  parties  respectively,  no  appeal  or 
writ  of  error  was  allowed  to  the  Court  of  Appeals,  and  that  the  law 
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subseqneDtly  passed  in  1832,  gave  for  the  first  time  a  right  of  appeal, 
nuderaud  in  consequence  of  which,  the  said  verdict  and  judgment 
thereon  was  reversed  and  set  aside  by  the  Court  of  Appeals,  and 
that  independently  of  said  law,  said  verdict  was  a  final  termination 
of  said  issues,  then  the  contract  between  the  said  plaintiff  and  the 
defendant's  testator,  is  to  be  expounded  with  reference  to  the  law  as 
it  stood  when  it  was  made  by  the  parties,  and  the  services  imposed 
on  and  performed  by  the  plaintiff  in  consequence  of  said  law,  and 
subsequent  to  its  passage,  at  the  instance  and  request  of  defendant's^ 
testator,  are  not  within  the  contract  ^6.  provided  for  by  it. 

To  which  the  defendant  moved  this  further  addition,  "that  if  the 
jury  find,  that  at  the  time  the  sum  of  $2,000  was  paid  the  plaintiff, 
the  motion  for  a  new  trial  had  not  been  disposed  of,  then  the  verdict 
referred  to  was  not  a  final  verdict." 

1 1 A  *  "^^^  ^^  ^^^^'  ^^^  plaintiff  moved  this  further  addition,  that 
^^^  the  said  verdict  became  a  final  verdict  afterwards,  and  before 
the  appeal  was  taken  to  the  Court  of  Appeals. 

The  Court  gave  these  instructions,  with  their  several  modifications 
and  additions;  and  to  the  giving  of  each  and  all  of  them,  with  their 
several  modifications  and  additions,  the  defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of  $2,000,  and 
the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  Dorset,  Chambers,  and 
Spenoe,  JJ. 
J.  Johnson  and  A,  €.  Ma-gruder,  for  the  appellant. 
Reverdy  Johnson  and  T.  O.  Fratt^  for  the  appellee. 

Archer,  J.  delivered  the  opinion  of  this  Court.  I  am  directed 
by  the  Court  to  say  that  they  approve  of  the  opinion  expressed  by 
Judge  DoRSEY  on  all  the  exceptions  in  this  case,  except  on  the  third 
and  fifth  exceptions  of  the  appellant. 

I  am  further  directed  by  a  majority  of  the  Court  on  the  third 
exception,  to  say  that  they  think  the  Court  below  were  right  in  the 
opinion  by  them  expressed  in  this  exception. 

This  Court  has,  heretofore  decided,  that  facts  proved  on  a  former 
trial  by  a  deceased  witness  are  admissible  on  a  second  trial  of  the 
same  case.  They  would  only  be  rejected  on  the  presumption,  that 
facts  were  proven  on  the  first  trial  which  were  inadmissible  as  evi- 
dence. This  we  think  we  cannot  intend ;  but  the  reasonable  pre- 
sumption is,  that  such  facts  were  alone  proved  as  were  admissible, 
and  it  was  proper  the  Court  should  act  on  this  presumption,  npon 
the  offer  of  the  evidence,  until  the  contrary  appeared. 

On  the  fifth  exception  the  Court  are  divided.  Those  of  os  who 
maintain  that  the  evidence  offered  as  to  what  sum  was  paid  to  Mr. 
Johnson  was  inadmissible,  think  that  what  was  paid  to  or  demanded 
by  one  attorney,  was  not  evidence  in  the  cause.     We  cannot  jndi- 
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cially  know  the  standing  of  any  one  member  of  the  bar,  or  the  cir- 
cnmstances  ander  which  he  was  paid,  or  demanded  a  given  sum  for 
his  services.  What  is  the  •  nsnal  and  customary  compensa-  ^  ,  ^y 
tion  for  services  of  the  like  kind  is  admissible  testimony,  but  '-'■' 
what  was  paid  to  any  particular  individual,  standing  per  se,  is  in  our 
opinion  inadmissible. 

Dorset,  J.  delivered  the  following  opinion :  Differing  in  opinion 
with  a  majority  of  the  Court  on  some  of  the  bills  of  exceptions,  I 
proceed  to  state  my  own  views  of  this  case. 

Whether  the  Court  below  erred  or  not,  in  rejecting  the  testimony 
taken  under  the  first  commission  Issued  in  this  cause,  is  a  question 
not  before  us  for  decision,  on  the  present  appeal. 

Our  first  inquiry  is,  was  there  error  in  the  County  Court's  admitting 
the  testimony  under  the  second  commission,  to  go  to  the  jury  f  For 
its  rejection  various  reasons  have  been  assigned ;  as  well  in  respect 
to  the  time  and  manner  of  its  issue,  as  of  its  execution.  It  is 
asserted  in  the  argument  for  the  appellant  that  it  was  ordered  on 
the  same  day  that  it  was  applied  for ;  and  that  no  opportunity  was 
given  to  the  apjiellant  to  name  and  strike  commissioners.  If  this 
assertion  be  true,  it  does  not  satisfactorily  appear  to  me  by  the 
record  before  us.  The  proof  of  what  transpired  in  the  Court  below 
in  relation  to  the  issuing  of  the  second  commission  is  not  presented 
to  us,  as  it  is  in  relation  to  the  first.  In  regard  to  the  latter,  it  was 
proved  by  competent  testimony,  that  it  was  applied  for  by  the  plain- 
tiff on  the  17th  of  October,  1838,  and  that  on  the  same  day  it  was 
ordered  to  four  commissioners  named  by  the  plaintiff.  But  as  to  the 
second  commission  ;  on  the  day  on  which  it  was  applied  for;  of  the 
number  of  days  which  intervened  between  such  application  and  the 
naming  of  commissioners  by  the  plaintiff;  and  the  order  for  the  issu- 
ing of  the  commission,  the  record  furnishes  us  no  definite  information. 
All  that  we  can  there  learn  upon  the  subject  is,  that  Prince  George's 
County  Court  sat  on  the  first  Monday  of  April,  1839.  That  the 
return  to  the  firet  commission  was  made  to  it  at  that  term ;  and  that 
a  jury  was  then  sworn,  and  a  juror  withdrawn  ;  and  "  whereupon  "  it 
was  "  ordered  by  the  Court,  on  motion  of  the  plaintiff  by  his  counsel, 
that  commission  issue  to  take  •  depositions  in  this  cause,  ^  ^  ^ 
directed  to  Joseph  H.  Bradley,  Philip  R.  Fendall,  James  M.  **^ 
Carlisle  and  James  Hoban,  Esquires,  of  the  District  of  Columbia, 
which  said  commission  accordingly  issues  to  the  said  commissioners, 
as  ordered  by  the  Court."  Thereupon,  &c.,  the  cause  was  continued. 
Whether  these  commissioners  were  exclusively  named  by  the  appel- 
lee, or  were  constituted  by  both  parties  having  exercised  the  right 
of  striking,  the  record  gives  no  means  of  ascertaining.  Nor  does  the 
order  of  the  Judge  upon  the  subject,  furnish  any  definitive  evidence 
upon  this  question.  After  giving  the  titling  of  the  cause,  it  is  in 
these  words :  "  Commissioners  in  the  case,  Joseph  H.  Bradley,  Philip 
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B.  Fendall,  James  M.  Carlisle  aad  James  Ho 
Golambia.  Let  the  commission  issue  as  pr 
From  the  leDgth  of  time  which  elapsed  betwt 
of  the  term  and  (he  date  of  the  Judge's  orde 
proof  to  the  contrary,  it  is  fair  to  presume  eil 
did  name  and  strike  commiseioners,  or  that 
he  failed  to  do  so,  and  the  phraseology  of  the  o 
sanctions  the  presumption,  that,  as  soon  as 
the  commiasion  was  directed  to  issue  to  the 
by  the  appellee.  Had  such  been  the  abtioo  of 
instead  of  attsaming  the  shape  it  did,  would 
langnage  like  the  IbUowing:  "on  motion  ol 
that  commission  issue  to  the  commissioners 
motion  of  a  suitor  seeking  a  commission  to 
that  a  commission  issue  for  that  purpose  to  A 
a  commission  issue  to  take  testimony^  namiuj 
wishes  it  to  be  addressed.  Wbereupon  the 
order  for  naming  and  striking  commissioners, 
was  made  before  the  Court's  order  of  the 
appear;  but  in  the  absence  of  all  proof  to 
courtesy  requires  us  to  presume,  that  in  issuii 
County  Court  discharged  its  duty  according  t 
regulating  the  exercise  of  such  aathority.  A 
•  we  are  fortified  by  the  fact,  that  no  | 
^'"  no n -conformity  of  the  Court  in  this  rea 
to  be  shown  as  regards  the  first  commission, 
tbat  at  the  trial  below  it  was  made  a  distinct 
the  testimony  under  the  second  commission, 
that  "  the  said  commission  issued  to  comm 
sively  by  the  plaintiff,  without  allowing  tim 
name  any  on  bis  part."  As  far  as  this  object 
fore,  I  tbink  the  County  Court  did  not  err  in  p< 
ander  the  second  commission  to  go  to  the  jur; 
The  nest  objection  to  the  evidence  in  qnesl 
cuted  in  the  State  of  Virginia,  in  which  thi 
authority  to  act.  And  in  support  of  this  objet 
ereau  and  al.  vs.  Montgomery  and  al.  i  Wash.  G. 
Rhoades  and  SnyAer  vs.  Selin  and  al.  4  Wash. 
relied  on.  But  those  cases  are  not  anakigous 
Court.  There  by  the  terms  of  the  commissio 
cuted  at  designated  places;  and  having  bei 
they  were  suppressed  by  the  Court.  In  the 
sideration,  there  is  no  designation  of  the  plao 
power  of  selecting  it  is  confided  to  the  sound 
missioners,  and  of  its  exercise  on  this  occai 
no  right  to  complain.  Tbat  the  commission 
vate  honse,  detracts  nothing  from  its  validity 
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en  ezecnted  at  the  time  siaA  place 
ir  totbe  fli'th  objection,  thHt  "the 
oahort,"  it  has  been  nrged,  that 
t  notice  to  the  parties  of  the  time 
isite.  And  in  sapport  of  this  doc- 
■Kood,  2  E.dh  J.  99,  and  Law  vs. 
ted  ;  and  I  tbinli  fully  sustain  it 
onrt  decided  that  "  in  executing 
c  oecessar;;  bnt  time  should  be 
light  'exhibit  cross  inter-  ,„-. 
s  fu]|,v  settled  that  iu  exe-  '^**' 
Cice  of  the  time  unci  place  of  so 
•8  to  the  suit.  All  the  notice  re- 
38  sent  out  with  the  commission ; 
d  be  giveD  to  the  opposite  party, 
interrogatories  before  the  trans- 
ue  that  it  is  not  perfectly  obvious 
ge  who  decided  the  case  of  Bore- 
iy  with  the  above  recited  extract 
e,  delivered  in  the  case  of  Owinga 
ry,  the  defendant  offered  in  evi- 
',  iostaiice,  the  return  to  which, 
of  the  commissioners,  and  their 
witness  in  answer  to  certain  inter- 
imissiouera  certifying  that  "  the 
ken  at   the  instance  of  Josbna 

the  plaintiff  had  knowledge  of 
iug  this  commission  execnted." 
le  to  the  commissioners,  no  evi- 
>pear  from  the  report  of  the  case 
id  sent  with  the  commission  ;  nor 
le  iuterrog atones  proiiounded  to 
irtUDity  afforded  him  filing  cross 
en  him  of  the  time  and  place  of 
ihe  objectiou  being  raised  to  the 
u,  on  the  ground  that  legal  notice 
of  the  time  of  executing  the  com- 
9  referred  to,  who  delivered  the 
'  this  case  is  Dot  similar  to  tbe 
lat  case  tbe  commissioners  certi- 
it  in  this  case  it  does  not  appear, 

that  they  had  given  any  notice, 
iven.  Tbe  Cktnrt  are  of  opinion, 
are  not  legal  evidence,"  That 
;  the  testimony  ofi'ered,  is    j  «  , 

It  was  affirmed  on  appeal  *■**- 
.  Judge  was  mistaken  as  to  a  fact 
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which  he  stated  iu  reference  to  the  case  of  Norwood  vs.  Owings^  viz: 
that  <^  the  commissioners  certified  that  they  had  given  notice.^  The 
return  of  the  commissioners  certified  no  such  fact.  Bat  in  that  case 
the  defendant,  whose  behalf  the  commission  issued,  filed  in  Coart 
his  interrogatories,  (a  copy  of  which  was  annexed  to  the  commis- 
sion,) and  ample  opportunity  was  given  to  the  plaintiff  to  have  filed 
cross  interrogatories.  In  the  interpretation  given  by  the  counsel  of 
the  appellee  to  the  opinion  of  the  learned  Judge  in  Boreing  and 
Singeryj  he  is  perhaps  misunderstood.  He  did  not  mean,  as  is 
imputed  to  him,  to  impugn  the  principle,  so  distinctly  announced 
by  him  in  the  case  of  Otoings  vs.  Norwood^  in  reference  to  the  exe- 
cution of  foreign  commissions ;  but  speaking  in  reference  to  the  com- 
mission before  him,  where  no  notice  of  the  interrogatories,  or  opportu- 
nity to  exhibit  cross  interrogatories  had  been  given  to  the  plaintiff; 
he,  in  rejecting  the  testimony,  says,  '^  but  in  this  case  it  does  not 
appear,  by  the  return  of  the  commissioners,  that  they  had  given  any 
notice,  or  that  proper  notice  had  been  given ;"  thus  it  may  be  in- 
ferred, confirming  and  extending,  rather  than  overruling  the  doc- 
trine he  had  so  emphatically  laid  down  in  Norwood  vs.  Owings,  to 
which  he  most  probably  alluded  in  his  alternative  reason  assigned, 
"or  that  proper  notice  had  been  given." 

In  the  case  before  us,  however,  notice  of  the  time,  place,  Ac,  of 
executing  the  commission  was  given  by  the  commissioners  to  the 
appellant ;  and  I  do  not  regard  the  shortness  of  the  time  complained 
of  an  adequate  ground  for  suppressing  the  testimony  taken  nnder 
the  commission.  In  the  appellant's  first  exception,  therefore,  I  see 
no  ground  for  reversing  the  judgment  of  the  County  Court,  rendered 
in  the  case  before  us. 

On  the  second  bill  of  exceptions,  I  think  the  County  Court  erred. 
Having  permitted  a  witness  to  state  the  contents  or  effect  and  opera- 
tion of  a  written  instrument,  without  producing  it,  notwithstanding 
-  the  appellant's  objection  to  the  •admissibility  of  the  testi- 

^'^'^   mony.    The  testimony,  thus  given,  might  have  had  a  material 
influence  ou  the  minds  of  the  jury  in  forming  their  verdict. 

I  cannot  consent  to  afiirm  the  act  of  the  County  Court  in  ad- 
mitting under  the  circumstances  in  which  it  was  done,  the  witness 
to  give  evidence  of  what  facts  were  proved  by  a  certain  Benjamin 
S.  Forrest,  a  deceased  witness,  examined  in  a  former  trial  of  this 
cause.  The  testimony  being  objected  to,  before  the  Court  could  de- 
termine that  it  was  admissible,  it  must  be  satisfied  that  it  was  not 
immaterial  and  irrelevant  to  the  issue  in  the  cause,  of  which  it  was 
wholly  incompetent  to  judge,  without  a  statement  of  the  facts  of 
which  the  proof  was  offered.  The  objection  being  overruled,  and 
the  evidence  admitted  without  any  such  statement,  I  do  not  see  how 
this  Court  can  determine  that  it  was  admissible,  without  knowing 
what  it  was.  When  testimony  is  objected  to,  before  it  can  be  snh- 
mitted  to  the  jury,  the  party  offering  it,  must  show  itB  competency« 


CALVERT  V8.  COXB.— 1  GILL.  93 

or  it  mast  be  made  to  appear  to  the  Court  that  it  is  not  immaterial 
or  irrelevant.  His  obligation  to  do  so,  is  in  nowise  chaDged,  by  proof 
of  the  fact,  that  it  was  given  in  evidence  to  a  jury  in  a  former  trial 
of  the  same  cause  between  the  same  parties.  Reasons,  almost 
without  nnmber,  may  be  assigned,  why  a  party  not  objecting  to  in- 
competent testimony  on  a  first  trial,  should  prefer  his  objections  on 
the  second.  His  omission  or  waiver  of  his  rights  in  a  first  trial,  do 
not  impair  or  restrain  his  exertion  of  them  in  the  second.  A  prin- 
ciple of  striking  analogy  lo  that  now  in  question,  was  decided  by  the 
Court  of  Appeals  in  the  case  of  Bagan  vs.  Oaither,  11  G.  cfe  J.  472, 
where  the  judgment  of  the  County  Court  was  reversed,  because  two 
deeds  referred  to  in  the  bill  of  exceptions  were  not  iuserted  at  length, 
that  the  Court  might  judge  of  their  legal  effect  and  operation.  By 
admitting  the  testimouy  oflfered  to  go  to  the  jury,  the  Court  in  fact 
decide  that  the  facts  offered  to  be  proved,  were  pertinent  and  ma- 
terial to  the  issue,  without  the  semblance  of  any  knowledge  of  what 
the  facts  were. 

I  see  no  sufficient  ground  for  the  reversal  of  the  judgment  of  the 
County  Court,  either  for  its  refusal  to  give  the  defendant's  ^^q 
^instructions  as  prayed,  or  for  the  giving  of  the  Court's  in-  *'^«' 
structions  as  set  forth  in  the  defendant's  fourth  bill  of  exceptions. 
Notwithstanding  the  facts  put  to  the  finding  of  the  jury  by  the  ap- 
pellant's first  instruction  in  this  bill  of  exceptions,  the  jury  were  not 
bound  to  find  for  the  appellant.  If  the  appellant's  intestate  did 
contract  with  the  appellee  to  pay  him  for  his  services  out  of  the 
estate  of  Thomas  Cramphin^  in  the  intestate's  hands,  and  failed  to 
do  80,  his  contract  was  broken ;  he  was  personally  bound  for  its  i>er- 
formance,  and  the  present  action,  for  the  breach  thereof,  might  well 
be  sustained  against  the  appellant,  his  personal  representative.  So 
also  as  to  the  second  instruction  prayed  for  by  the  appellant; 
although  the  $2,000  paid  to  the  appellee,  was,  according  to  the  con- 
tract between  the  parties,  to  have  been  paid  upon  the  contingency  of 
the  final  decision  of  the  cause  in  favor  of  the  will  of  Thomas 
Cramphin,  yet  the  jury  were  not  thereby  bound  to  find  a  verdict  for 
the  defendant,  because  there  was  other  evidence  before  the  jury 
legally  sufficient  to  warrant  them  in  finding  that,  by  an  additional 
or  subsequent  agreement  between  the  parties,  the  appellant's  in- 
testate promised  to  pa}'  to  the  appellee  a  further  compensation  for 
the  services  rendered,  or  a  portion  thereof.  With  the  two  instruc- 
tions given  by  the  Court  to  the  jury  in  this  exception,  I  see  nothing 
of  which  the  appellant  has  such  ground  of  complaint  as  would  re- 
quire of  this  Court  the  reversal  of  the  judgment. 

I  cannot  concur  with  the  County  Court  in  the  rejection  of  the  testi- 
mony offered  by  the  appellant  in  his  fifth  bill  of  exceptions.  Ko 
contract  for  a  stipulated  compensation  for  the  services  rendered 
having  been  proved,  the  appellee's  right  to  recover  was  upon  the 
ground  of  a  qtMntum  meruit    The  estimate  which  the  jury,  by  their 
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verdict,  shonld  place  on  the  services  for  which  compensation  was 
sought,  was  the  price  at  which  like  services,  by  counsel  of  the  same 
eminence,  are  ordinarily  obtained.  How  then  can  the  valne  of  such 
services  be  ascertained  so  satisfactorily,  as  by  proving  what  the  same 
party  or  other  persons  paid  for  similar  services.  Suppose  that  a  wit- 
^  -  ness  were  produced,  who  proved  that  the  ordinary  •  compensa- 
'■'^^  tion  allowed  to  such  counsel  for  such  services  was  a  specified 
sum  by  him  stated.  Upon  what  knowledge  of  facts  must  his  state- 
ment, to  be  evidence  at  all,  be  necessafUy  founded  f  Why  that  A, 
B,  G  and  D,  &c.,  under  like  circumstances  for  like  services  paid,  or 
were  required  to  pay,  that,  or  nearly  that  sum  of  money.  If  then  it  be 
admissible  to  show  what  others  paid,  under  similar  circumstances,  is 
it  not  competent  for  the  appellant  to  prove  the  sum  paid  by  him  for 
services  identical,  and  in  the  same  cause,  to  other  counsel,  wbo,  for 
aught  that  appears  in  the  record  before  us,  may  have  been  of  equal 
professional  ability  and  eminence  with  the  appellee  himself.  Indeed 
the  circumstances  under  which  the  proffered  witness  was  enlisted  in 
the  cause,  repel  the  idea  of  his  great  professional  inferiority  to  the 
appellee,  with  whom  he  was  associated  solely  for  the  purpose  of 
trying  the  case  in  the  Court  of  last  resort.  It  is  not  the  usage  of 
clients,  on  such  occasions,  to  call  in  as  associate  counsel,  a  member 
of  the  bar  of  inferior  standing  to  him  who  tried  the  cause  in  the 
Court  below.  But,  if  contrary  to  this  usage,  the  appellant's  testator 
had  done  so,  it  was  competent  for  the  appellee  to  have  shown  it  by 
evidence  before  the  jury. 

It  has,  however,  been  insisted,  that  the  charges  of  lawyers  are  so 
wholly  dissimilar  in  amount;  the  value  of  their  services  so  dispro- 
portionate, that  the  mode  suggested  of  ascertaining  the  value  of 
their  services,  is  wholly  inapplicable.  If  this  be  true,  the  same  maj 
be  predicated,  in  a  greater  or  less  degree,  of  all  other  professions, 
arts  and  trades.  What  other  measure  of  value  can  you  in  reason 
and  justice  apply  to  services  rendered  by  counsellors  at  law.  It  will 
not,  I  presume,  be  contended,  that  where  no  contract  for  specific 
compensation  has  been  entered  into,  the  client  is  bound  to  pay 
whatever  charge  his  counsel  may  see  fit  to  make  for  his  services. 
When  the  common  law  of  England,  in  relation  to  the  fees  of  good- 
sellors  at  law,  was  determined  to  be  inapplicable  to  the  State  of 
Maryland,  and  that  in  a  quantum  meruit  they  might  recover  for  pro- 
fessional services  rendered;  that  decision  necessarily  drew  with  it 
the  standard  I  have  mentioned,  for  the  •  ascertainment  of 
l-*^  the  value  of  such  services.  The  materiality  and  relevancy  of 
the  testimony  offered,  was  too  obvious  to  require  from  the  counsel 
an  assurance  to  the  Court  that  it  would  so  appear  in  the  progress  of 
the  cause.  . 

I  concur  with  the  County  Court  in  their  refusal  of  the  defendant's 
prayer  for  an  instruction  to  the  jury,  which  forms  the  basis  of  bis 
sixth  bill  of  exceptions.    Although  the  jury  might  find  that  by  the 
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tenoB  of  the  contract  tbe  appellee  was  bound  to  prosecute,  to  a  suc- 
cessfnl  issae^  the  controversy  then  pending  in  the  Orphans'  Court  of 
Montgomery  Gonnty,  and  that  the  contingent  fee  of  two  thousand 
dollars  had  been  paid  to  him ;  yet  the  County  Court  were  not  author- 
ized to  instruct  the  jury,  that  the  appellee  was  not  entitled  to  claim 
any  further  compensation  for  his  services  proved  to  have  been  ren- 
dered as  aforesaid  in  the  Court  of  Appeals;  because  in  doing  so,  the 
iuatroction  would  have  excluded,  from  the  consideration  of  the  jury, 
all  tbe  testimony  offered  by  the  appellee,  to  show  that  the  appellant's 
intestate  had  promised  to  make  the  appellee  an  additional  compensa- 
tion for  his  services,  besides  the  contingent  fee  of  two  thousand  dol- 
lars, of  which  there  was  testimony  offered,  legally  sufficient  to  have 
been  left  to  the  jury ;  and  from  which  tbe  jury  might  have  found  the 
existence  of  such  agreement  for  additional  compensation,  if  they  re- 
garded the  testimony  sufficient,  in  point  of  fact,  for  that  purpose. 
Soch  an  exclusion  of  evidence  would  have  been  an  unwarrantable  in- 
vasion of  the  province  of  the  jury,  which  the  Court  below  very  prop- 
erly refused  to  perpetrate. 

To  the  granting  of  the  plaintiff's  prayer,  for  an  instruction  to  the 
jury,  as  it  stood  in  the  defendant's  seventh  bill  of  exceptions,  unmodi- 
fied by  either  of  the  parties,  I  can  see  no  reasonable  ground  for  ob- 
jection. And  the  defendant  cannot  assign  for  error,  the  results  of 
any  of  his  own  modifications  or  additions  to  the  prayer  of  the  plain- 
tiff. If  there  be  error  then,  for  which  the  judgment  should  be  re- 
versed, it  must  be  found  in  the  additions  made  by  the  plaintiff  to  the 
instruction  as  modified  and  amended  at  the  defendant's  instance. 
And  in  the  adoption  of  each  of  those  additions  I  think  there  is  such 
♦error  as  calls  for  the  reversal  of  the  judgment  before  us.  ^^^ 
The  first  of  these  additions,  (if  not  so  in  express  terms,  would  ^^^ 
in  all  probability,  have  been  so  understood  by  the  jury,)  called  on  the 
Court  to  say  that  for  all  services  performed  by  the  plaintiff,  at  the 
instance  of  the  appellant's  intestate,  in  consequence  of  the  Act  of 
1832,  granting  an  appeal  from  the  trial  of  the  issues  in  Montgomery 
County  Court  to  the  Court  of  Appeals,  he  was  entitled  to  recover  of 
the  appellant  a  reasonable  compensation  in  addition  to  the  contin- 
gent fee  of  two  thousand  dollars.  This  addition  to  the  defendant's 
modification  might  with  propriety  have  been  hypothetically  granted 
by  the  Court  to  the  jury;  that  is  the  jury  might  have  been  in- 
stmet^d  that  such  was  the  law,  provided  they  found,  as  contended 
for  by  the  appellee,  that  by  the  contract  between  the  parties,  the 
contingent  tee  of  two  thousand  dollars  was  to  have  been  paid  him 
for  his  successful  trial  of  the  issues  then  pending  in  Montgomery 
Conuty  Court.  But  suppose  the  jury  had  been  of  opinion,  as  I  have 
said  they  had  the  power  to  be,  that  the  appellant's  version  of  the  con- 
tract was  the  true  one ;  and  that  the  two  thousand  dollars  was  only  to 
have  been  paid  upon  the  successful  termination  of  the  controversy 
about  tbe  will,  and  the  appellant's  intestate  being  put  into  possession  of 
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Craropbin's  estate;  could  the  Court  then  have  iustructed the  jary  as 
required  by  this  first  addition  to  the  defendant's  modification  of  the 
plaintiff's  prayer  f  unquestionably  not. 

In  the  grant  of  the  instruction  asked  for  in  the  plaintiff's  second 
or  further  addition  to  the  instruction  to  be  given  to  the  jury,  the 
Court  undertook  to  decide  a  matter  of  fact,  which  the  jury  only  were 
competent  to  determine.  The  County  Court,  as  called  on  to  do  by 
the  plaintiff,  determined  that  the  motion  for  a  new  trial  was  decided 
or  disposed  of  by  the  Court,  before  an  appeal  was  taken  to  the  Court 
of  Appeals.  Of  this  fact,  no  record  evidence  was  offered;  bat  the 
proof  was  wholly  oral;  of  the  credit  due  to  which  the  jury  only  were 
competent  to  judge.  In  withdrawing  from  the  jury  the  right  to  judge 
of  the  credibility  of  the  witnesses  and  the  truth  of  their  statements, 
I  think  the  County  Court  erred. 

•  I  concur  with  the  County  Court  ou  the  appellant's  first, 
■'^'^  •  fourth  and  sixth  bills  of  exceptions,  but  dissenting  on  the  sec- 
ond, third,  fifth  and  seventh,  I  think,  its  judgment  shoald  be  re- 
versed and  a  procedendo  awarded. 

Judgment  reversed,  and  procedendo  awarded. 


David  Whitbfokd  vs.  Cobnelius  Bueokmyee  and  Estell 

L.  Adams. — December,  1843. 

It  is  a  sound  rule  that  before  a  party  cau  discredit  a  witness  by  proof  of  his 
having  made  statements  at  variance  with  his  testimony,  the  witness 
whom  it  is  intended  to  impeach,  should  first  be  afforded  a  full  and  fair 
opportunity  to  recollect,  by  calling  his  attention  to  dates,  names,  or 
other  attendant  circumstances,  as  connected  with  the  matter  about 
which  he  is  to  be  charged  with  having  made  different  statements:  but 
in  the  matter  of  the  testimony  which  it  is  proposed  to  contradict,  or  in 
the  manner  of  arriving  at  it,  a  party  will  not  be  allowed  to  violate  any 
positive  rule  of  evidence,  (a) 

It  is  not  permitted  to  ask  a  witness  any  fact  which  fancy  or  idle  ourioeity 
may  suggest  for  the  purpose  of  disproving  it  by  another  witness;  nor  is 
it  proper  to  ask  a  witness,  with  the  same  view,  of  a  fact  proper  in  itself 
to  be  proved  in  the  cause,  if  the  only  knowledge  of  such  fact  has  been 
obtained  through  a  source  which  the  rules  of  evidence,  do  not  recognise 
as  competent,  {b) 

It  is  a  rule  of  evidence,  subject  to  very  few  and  well  defined  exceptions, 
that  a  party  cannot  offer  in  evidence  his  own  declarations  in  relation  to 
the  subject  in  controversy,  (c) 


(a)  Approved  in  Matthews  \8.  Dare.  20  Md.  269;  Higgins  vs.  Carlton^  38 
Md.  138.  See  Franklm  Bank  vs.  Nav.  Co.  11  G.  &  J.  20,  note  (c);  Waters  vs. 
Waters,  35  Md.  532.  •    • 

(b)  See  Ooodhand  vs.  Benton,  6  G.  <&  J.  323;  Sloan  vs.  Edwards,  61  Md.  105- 

(c)  Aflarmed  in  Nu^xxtim  vs.  Thompson,  11  Md.  563;  Hagan  vs.  Hendry,  18 
Md.  190;  Jameson  vs.  Hall,  37  Md.  232;  Roemer  vs.  Jaecksch,  39  Md.  590. 
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Where  a  question  proposed  to  be  asked  of  a  witness  involves  several  distinct 
members,  the  Court  is  not  bound  to  select  from  it  such  members  as 
might  be  admissible,  if  unaccompanied  by  the  others  with  which  it  is 
connected,  and  say  that  such  particular  portions  of  the  testimony  are 
proper,  {d) 

A  letter  written  by  the  plaintiffs  in  the  cause  to  a  third  party,  unaccompanied 
with  other  proof,  is  like  their  verbal  declarations  to  him;  and  where  it 
was  intended  to  establish  that  the  letter  contained  a  certain  enclosure, 
the  party  to  whom  it  was  addressed,  and  who  received  it,  being  a  com- 
petent witness,  is  the  best  evidence  to  establish  the  fact. 

In  an  action  by  an  endorsee  against  the  endorser  of  a  bill  of  exchange,  the 
drawer  is  a  competent  witness  to  prove  that  he  had  received  notice  of 
non-acceptance,  and  his  declarations  to  a  third  person  are  not  therefore 
the  best  evidence  of  that  fact. 

Where  an  agency  is  established,  it  is  generally  true,  that  an  admission  of  an 
agent  while  in  the  execution  of  his  agency,  is  admissible  to  charge  his 
principal. 

*  To  entitle  an  appellant  to  a  reversal  for  error  in  instructions  he  must  ^  o  q 
make  good  all  the  propositions  contained  in  his  motion,  how-  -l-'^O 
ever  numerous  they  may  be. 

The  necessity  for  plain  and  satisfactory  proof  as  to  the  time  of  service  of 
notice  of  non-acceptance,  where  that  is  material,  has  always  been  in- 
sisted on;  it  may  be  proved  by  circumstantial  testimony,  but  the  cir- 
cumstances must  point  not  to  notice  at  some  time,  but  to  notice  on  the 
day  when  the  x)arty  had  a  right  to  expect  and  receive  it.  (e) 

Where  several  witnesses  are  examined,  the  testimony  of  any  one  of  them 
may  be  selected  from  the  mass  of  proof  with  which  it  is  connected,  and 
made  the  subject  of  an  instruction. 

A  party  may  waive  the  privilege  of  claiming  notice  of  protest,  as  he  may 
any  other  right  which  the  law  has  secured  to  him.  (/) 

Under  an  allegation  of  notice  of  protest  to  an  endorser  in  the  declaration, 
the  plaintiff  may  show  a  waiver  of  the  right  by  the  defendant,  (g) 

It  is  the  privilege  of  a  party  to  raise  any  question  of  law  arising  out  of  the 
facts  of  the  case,  and  to  demand  the  opinion  of  the  Ck>urt  distinctly 
upon  it.  (h) 

[d)  Approved  in  Carroll  vs.  Grcmite  Co.  11  Md.  407. 

(e)  Approved  in  Nailor  vs.  Bowie^  3  Md.  257. 

(/)  See  Beck  vs.  Thompson,  4  H.  &  J.  428,  note;  Duvall  vs.  Farmers  Bank^ 
9  0.  &J.  21. 

[g)  Approved  in  WhitridQe  vs.  Rider ^  22  Md.  567. 

(h)  Approved  in  Day  vs.  Day,  4  Md.  269;  Wilson  vs.  Smith,  10  Md.  75: 
hktesv%.  Banks  11  Md.  185;  BtmeyYs.  Telegraph  Co.  18  Md.  856;  Johnson 
T8.  Harvey,  80  Md.  261 ;  Winner  vs.  Pennim^an,  85  Md.  168.  Examined  in 
Peterson  vs.  Ellicott.  9  Md.  61;  Adams  vs.  Capron,  21  Md.  205;  Crawford  vs. 
Berifl,  21  Md.  284,  287;  Fasting  vs.  Sullivan,  41  Md.  171.  A  party  has  the 
right  to  segregate  any  portion  of  the  facts  of  a  case  from  the  whole  body, 
and  ask  the  instruction  of  the  Court  on  them.  It  is  for  the  other  party,  if 
he  desires  it,  to  ask  the  opinion  of  the  Court  on  the  whole  testimony.  Day 
▼8.  Day.  But  such  instructions  will  not  be  granted  if  likely  to  mislead  the 
jnry.  WHson  vs.  Smith.  The  instruction  asked  must  be  in  aid  of  a  theory 
which  embraces  all  the  facts  material  to  establish  or  defeat  the  right  in  con- 
troversy.   Adams  vs.  Capron;  Peterson  vs.  Ellicott.    When  the  facts  are  so 

7  IG. 
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If  the  opposite  party  believes  that  other  facts  not  embraced  in  the  hypotbens 
assumed,  are  properly  calculated  to  justify  an  application  for  other  and 
different  instructions,  he  has  the  equal  privilege  of  asking  an  opinion 
on  the  additional  facts,  but  not  the  privilege  of  controlling  and  modify- 
ing the  hypothesis  of  his  antagonist,  nor  annexing  modifications  to  it 
against  the  consent  of  the  party  moving  it.  (t) 

Where  the  holder  of  a  bill  of  exchange,  in  Baltimore,  sends  it  to  a  distant 
place,  as  Charleston,  S.  C.  for  acceptance,  and  it  is  not  accepted,  the 
plaintiff,  in  an  action  against  an  endorser,  must  show  presentment  for 
acceptance  and  refusal,  and  notice  duly  transmitted  from  Charleston  to 
the  endorser  by  mail,  or  if  the  notice  to  the  endorser  was  sent  by  nuul 
to  the  holder  in  Baltimore,  that  he  delivered  it  within  one  day  after  the 
arrival  of  such  notice  in  Baltimore,  and  the  burthen  of  proof  is  on  the 
plaintiff  to  show  such  notice  given,  (k) 

Where  the  language  of  an  instruction  is  calculated  to  bias  the  mind  of  the 
jury  upon  a  contested  matter  of  fact,  it  is  error. 

Where  the  entire  and  exclusive  interest  in  a  bill  is  vested  in  the  bolder 
thereof,  he  cannot  institute  an  action  upon  it  in  the  name  of  another 
party. 

Possession  of  a  note  endorsed  in  blank  will  enable  the  party  having  it  to 
maintain  suit,  except  mala  fides  be  proved.  (I) 


segregated,  the  conclusion  arrived  at  in  the  instruction  must  be  consistent 
with  the  truth  of  the  other  facts  offered  in  evidence.  In  other  words,  if 
found  to  be  true,  they  must  support  the  theory  of  the  prayer,  non  obstante 
the  truth  of  other  facts  offered  in  evidence:  for,  if  these  latter,  while  not 
inconsistent  with  the  truth  of  the  facts  upon  which  the  instruction  is  based, 
would  in  conjunction  with  them  establish  in  law  a  different  theory  and  a 
different  result,  the  prayer  ought  not  to  be  granted.  Winner  vs.  Penniman. 
There  are  two  classes  of  instructions  which  are  not  to  be  confounded  with 
each  other;  one,  where  it  is  sought  to  obtain  the  instruction  of  the  Court 
upon  the  legal  effect  of  a  particular  instrument,  or  a  particular  fact,  or,  it 
may  be,  of  a  combination  of  facts,  in  which  the  party  desiring  the  instruc- 
tion may  sever  them  from  the  mass  and  submit  them  to  the  Court,  taking 
care  to  deduce  the  proper  legal  conclusion  from  the  premises.  In  such  a 
case  the  opposite  party  has  no  right  to  modify  or  change,  because  both  the 
facts  and  the  law  are  right.  The  other  class  of  prayers  is  where  all  that  is 
offered  in  evidence  on  either  side  must  constitute  the  basis  of  the  prayer,  if 
the  party  asking  it  seeks  to  establish  a  legal  proposition,  conflicting  with  his 
adversary's  proposition  depending  on  the  proof  of  the  same  facts.  Orau*- 
ford  vs.  Beall^  supra.  When  the  evidence  relied  on  to  sustain  the  facts 
which  are  the  basis  of  a  prayer  is  in  conflict  with  other  evidence  offered  by 
the  opposite  party,  in  relation  to  the  same  facts,  the  prayer  should  not  be 
refused  merely  because  it  does  not  mention  or  notice  the  opposing  evi- 
dence. WUliams  vs.  Woods ^  16  Md.  223.  When  there  is  conflicting  evidence 
in  relation  to  the  same  matter,  either  party  has  a  right  to  aek  an  instruction 
to  the  jury  as  to  what  would  be  the  legal  effect  of  their  finding  to  be  true 
the  facts  which  are  made  the  ground  work  of  the  prayer.  Ibid.  Cf.  3  Poe's 
Pldg.  sec.  801. 

(i)  Approved  in  Keener  vs.  Harrod^  2  Md.  74.     See  Higgins  vs.  Cariton^^ 
Md.  189. 

[k)  Affirmed  in  Tate  vs.  Sullivan.  SO  Md.  470.    See  Philips  vs.  MeCurd^^  1 
H.  &  J.  128;  Chase  vs.  Taylor,  4  H.  &  J.  86,  to  the  same  effect. 

il)  Approved  in  Burckmyer  vs.  Whiteford^  6  Gill,  16;  Merrick  vs.  Tnatm* 
8  Gill,  71;  EUicott  vs.  Martin,  6  Md.  516;  Kunkd  vs.  Spooner,  9  Md.  475; 
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Courts  of  justice  will  never  enquire  in  such  cases,  whether  a  plaintiff  sues 
for  himself  or  as  trustee  for  another,  nor  into  the  right  of  possession, 
unless  on  an  allegation  of  mcUa  fides. 

Blauk  endorsements  may  he  filled  up  at  the  moment  of  trial,  (m) 

If  a  bill  has  been  transferred  hy  endorsements,  all  of  them  in  full,  it  can 
only  be  sued  on  by  the  special  endorsee. 

A  bill  payable  to  bearer,  or  a  bill  payable  to  order  endorsed  in  blank,  will 
pass  by  delivery  and  bare  possession,  is  prima  fcune  evidence  of  title. 

If  an  agent  receive  a  bill  with  all  the  endorsements  in  full,  and  the  last  in 
full  to  his  principal,  the  agent  cannot  sue  in  his  own  name,  or  if  the 
*  endorsements  are  in  blank,  and  he  were  to  fill  it  up  to  himself  ^  ^^^ 
or  his  principal,  it  could  not  be  sued  on  in  the  name  of  a  stranger.    -'-  "^^ 

Since  the  Act  of  1825,  ch.  35,  any  holder  with  a  blank  endorsement  may 
now  sue  in  his  own  name,  but  that  Act  cannot  be  construed  to  extend 
the  right  of  action  to  one  who  has  no  interest  in  the  bill,  either  as  holder 
or  owner.  (?i) 

It  is  a  settled  principle,  that  the  Court  will  not  instruct  the  jury  that  there 
is  no  evidence  of  a  material  fact,  if  there  be  any  evidence  whatever 
tending  to  prove  it.  (o) 

An  admission  of  notice  by  a  defendant  endorser  is  evidence,  on  which  the 
jury  may  find  notice,  in  due  time,  and  in  due  form. 

An  action  will  lie  upon  notice  of  presentment,  and  non-acceptance  of  a  bill 
of  exchange,  without  waiting  for  demand  of  payment  at  the  maturity 
of  the  bill. 

The  holder  is  not  bound  to  present  a  bill  payable  on  a  certain  day  after  date, 
for  acceptance,  unless  he  be  an  agent  to  get  it  accepted  or  to  collect  it. 
If  it  be  presented,  and  acceptance  is  refused,  it  is  dishonored,  and  im- 
mediate notice  must  be  given  to  the  parties  who  are  to  be  charged. 

The  Act  of  1837,  ch.  253,  waa  designed  to  extend  the  credit  which,  by  the 
courtesy  of  commercial  nations,  bad  been  given  to  the  certificate  of  a 
notary  public. 

The  certificate  of  a  public  notary  had  been  received  as  prima  fade  evidence 
of  the  presentment  by  him  for  acceptance  or  payment,  and  of  his  pro- 
test of  the  bill  for  non-acceptance  or  non-payment. 

The  Act  of  1837,  ch.  253,  extends  this  doctrine  as  well  to  inland  as  to  foreign 
bills  or  notes,  as  to  notice  sent  or  delivered  in  the  manner  stated  in  the 
protest,  (p) 


Long  vs.  Crawford,  18  Md.  226;  Dunham  vs.  Clogg,  30  Md.  292;  Condon  vs. 
Pearce,  43  Md.  94;  Hymei  vs.  Ijams,  56  Md.  475. 

(m)  See  Rev.  Code,  Art.  35,  sec.  8. 

(n)  Cited  in  Kunkel  vs.  Spo(mer,  9  Md.  475;  Elliott  vs.  Chemut,  30  Md.  565. 
See  Rev.  Code,  Art.  35,  sec.  8;  Boime  vs.  Duvall,  1  G.  &  J.  60,  note.  Where 
the  entire  and  exclusive  interest  in  a  bill  of  exchange  or  other  negotiable 
chow  in  action  is  vested  in  the  holder  thereof,  he  cannot  institute  an  action 
upon  it  in  the  name  of  another  party.  Assignments  of  other  chases  in  action., 
not  negotiable,  entitle  the  assignee  to  sue  in  the  name  of  the  assignor,  for 
the  use  of  the  assignee,  or  in  his  own  name  by  virtue  of  Code,  Art.  9,  sec.  1. 
Hcanpson  vs.  Oicefis,  55  Md.  583. 

(o)  See  Cole  vs.  Hebb.  7  G.  &  J.  15. 

(p)  Cited  in  Weems  vs.  Farmers  Bank,  15  Md.  239;  Reier  vs.  Strauss,  54 
Md.  285.  See  Bev.  Code,  Art.  35,  sees.  6,  7.  But  the  Act  does  not  constitute 
the  certificate  of  the  notary,  any  evidence  of  other  collateral  or  independent 
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It  is  not  necessary  that  notice  of  protest  be  sent  by  mail,  and  a  party  is  not 
bound  to  be  more  expeditious  or  certain  than  the  mail. 

Notice,  if  sent  by  mail,  need  not  be  enclosed  to  the  address  of  the  party  to 
be  charged.  If  it  be  received  by  him  in  due  time,  he  cannot  object  to 
the  mode  of  conveyance. 

Where  the  protest  does  not  show  notice  of  dishonor  transmitted  to  the  party 
to  be  charged,  that  fact  may  be  supplied  by  other  proof,  {q) 

The  rule  which  excludes  hearsay  evidence  is  as  obligatory  in  repelling  and 
discrediting  testimony,  as  in  conformatory. 

The  declarations  of  a  person  who  is  a  competent  witness  cannot  be  offered 
in  evidence  merely  because  they  are  in  reply  to  the  testimony  of  other 
witnesses. 

A  party  may  group  into  one  instruction  as  many  and  as  complicated  facts  as 
he  pleases,  to  assume  his  testimony  will  prove,  and  ask  the  Court  to  in- 
struct the  jury  on  the  legal  result  of  that  mass  of  facts,  but  if  amongst 
the  enumerated  facts  there  be  such  as  it  is  not  competent  for  the  jury  to 
act  on,  he  must  fail  in  his  application. 

Where  the  instruction  given,  authorized  the  jury  to  find  one  of  three  alter- 
nate and  distinct  propositions  of  fact,  without  saying  which,  it  is  error. 

^  Q^  It  *  would  be  impossible  for  them  to  ascertain  whether  they  were 

-'-^^  thereby  authorized  to  find  the  first,  second  or  third  alternation. 

If  counsel  present  to  the  Court  a  complicated  and  involved  statement,  which 
it  will  be  difficult  for  the  jury  to  understand  distinctly,  it  will  be  a  suffi- 
cient ground  upon  which  the  Court  should  refuse  to  give  a  direction  in 
the  terms  asked  for.  (r) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of  as- 
sumpsit, brought  on  the  9th  October,  1840,  by  the  appellees  against 
the  appellant,  who  pleaded  non  assumpsit  At  the  trial  the  following 
exceptions  were  taken : 

1st  Exception.  The  plaintiffs  to  support  the  issue  on  their  part 
offered  in  evidence  to  the  jury  the  following  bill  of  exchange  and  pro- 
test: 
"  1,500.    W.  B.  Baltimore,  1st  January,  1840. 

Ninety  days  after  date,  please  pay  to  the  order  of  David  Whiteford, 
fifteen  hundred  dollars,  which  charge  as  advised  to  account  of 

Your  obedient  servant, 

Nicholas  U.  Chafeb. 
To  Messrs.  Blum  &  Cobia,  Merchants,  Charleston,  S.  C." 

(Endorsed,)  D.  Whiteford.  Pay  to  order  Messrs.  C.  Burckmyer 
&  Co.  Th.  Phenix.  The  last  endorsement  had  been  erased  before 
the  trial. 

United  States  of  Amebioa,  City  of  CkarlesUmy  State  of  i^ouih 
Carolina.    On  the  sixth  day  of  January,  one  thousand  eight  hundred 


facts,  which  it  may  contain;  especially  when  such  facts  are  not  necessarilj 
within  the  personal  knowledge  of  the  notary,  or  are  of  such  a  character 
that  they  could  not  be  established  by  his  testimony  if  he  were  produced  as 
a  witness.     Weems  vs.  Farmers  Bank, 

(g)  Approved  in  JSaUor  vs.  Boivie,  3  Md.  258. 

(r)  Approved  in  Ii*on  Co,  vs.  Scally^  27  Md.  608. 
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eight  handred  and  forty,  &c.,  at  the  reqaest  of  Messrs.  G.  Barckmyer 
&  Co.,  I,  A.  C.  Smith,  notary  pablic,  exhibited  the  original  draft  or 
bill,  a  copy  thereof  on  the  other  side,  to  Messrs.  Blam  &  Gobia,  and 
demanded  their  acceptance  thereof;  to  which  they  replied,  we  decline 
accepting  for  want  of  advice.  I  forwarded  notices  to  the  drawer  and 
endorsers  nnder  cover,  to  Th.  Pheniz,  Esq.,  cashier  of  Western  Bank, 
Baltimore.  Therefore  I,  the  said  notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against  the  drawer 
of  the  said  draft  or  bill,  the  endorsers  and  all  others  concerned,  for, 
&c.  Thus  protested  at  the  Gity  of  Gharleston,  &c.  In  testimony 
whereof,  I,  &c.  A.  G.  Smith,  Not.  Pub. 

*  And  then  proved  the  hand-writing  of  the  drawer  and  en- 
dorser,  and  their  partnership  as  stated  in  the  declaration;  '^-1- 
and  proved  by  Mr.  Hail,  that  he  was  a  clerk  in  the  Western  Bank  in 
1840,  and  that  '*•  N.  A.,  January  11th,  1840,"  on  the  books  of  said 
bank,  is  in  his  hand-writing,  and  means  notice  of  non-acceptance 
received  on  that. day,  bnt  said  witness  did  not  remember  either  to 
have  received  from  any  one,  or  delivered  to  any  one,  any  notice  of 
protest  for  non-acceptance  of  the  bill  upon  which  this  suit  is  brought. 
And  then  offered  to  prove  by  Mr.  Taylor,  that  he  was  the  runner  of 
the  Western  Bank  in  1839  apd  1840,  who,  on  his  examination  in 
chief,  stated,  that  to  the  best  of  his  knowledge,  he  had  a  notice  of 
protest  for  Whiteford  and  Chafee,  which  he  took  to  Whiteford,  the 
defendant,  at  his  store,  who  told  him  to  take  it  to  Ghafee,  and  that 
he  took  it  to  Ghafee's  dwelling  and  gave  it  to  some  of  the  females  of 
the  family,  Ghafee  being  then  absent  at  his  place  of  business,  his 
distillery ;  that  witness  delivered  all  notices  for  Ghafee  at  White- 
ford's  store,  either  to  Whiteford  himself,  or  a  clerk  in  his  store  ;  that 
all  but  this  one  were  left  there.  This  witness  thought,  was  left  in 
January,  1840 ;  what  time  in  that  month  he  could  not  say.  Witness 
told  Whiteford  they  were  notices  of  protest  for  drawer  and  endorser. 

On  cross  examination,  witness  stated,  that  he  had  not  read  these 
notices,  nor  did  he  kuow  what  their  contents  were;  that  he  made  no 
memorandum  of  the  time  when  he  left  he  left  them,  nor  of  the  fact  of 
doing  so. 

The  plaintiffs  then  called  Thomas  Phenix,  cashier  of  the  Western 
Bank,  as  a  witness,  who  stated,  after  the  bill  was  returned  in  Octo- 
ber, 1840,  he  toq^  the  bill  and  protest  to  Whiteford  and  asked  him 
for  payment ;  that  Whiteford  expressed  great  surprise,  and  said  he 
had  no  notice  of  protest  for  non-payment.  Witness  replied,  the  bank 
had  none  either,  but  you  had  notice  of  non-acceptance ;  to  which 
Whiteford  replied,  yes,  I  might  have  had  that,  and  objected  to  pay- 
ment for  want  of  notice  of  protest  for  nonpayment.  Whereupon, 
the  counsel  of  defendant  asked  said  witness  if  he  had  never  stated, 
that  he,  witness,  had  given  this  notice  to  said  Whiteford,  who  ^ 
•  replied  he  never  had  said  so.  Whereupon,  the  counsel  lor  •■«''• 
defendant  proposed  to  ask  said  witness,  in  order  to  discredit  him  by 
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other  witnesses,  and  to  show  his  statements  at  other  times  to  have 
been  at  variance  with  his  evidence  now  given ;  whether  said  witness, 
after  suit  brought,  had  not  called  npon  Whiteford  to  induce  him  to 
settle  this  bill,  and  whether  said  Whiteford  did  not  at  that  time 
state  to  said  witness,  that  he  was  not  liable  for  said  bill,  because  he 
had  never  received  any  notice  whatever  of  protest,  either  for  non-ac- 
ceptance or  non-payment,  and  that  said  witness  replied,  Mr.  White- 
ford, you  are  mistaken,  I  gave  you  the  notice  myself;  to  which 
Whiteford  rejoined,  you  never  did,  nor  did  any  one  else.  To  the  ad- 
missibility of  which  question  the  counsel  objected,  and  the  Court 
[PUBVIANCE,  A.  J.]  refused  the  said  question  to  be  put  to  the  wit- 
ness in  the  manner  above  stated.    The  defendant  excepted. 

2nd  Exception.  The  plaintiffs  and  defendant  having  given  in  evi- 
dence the  facts  and  circumstances  stated  in  the  first  exception, 
which  it  is  agreed  shall  form  part  of  this,  the  defendant  proved  that 
the  bill  in  question  was  discounted  by  the  Western  Bank,  and  by 
them  transmitted  to  the  plaintiffs,  their  agents  at  Charleston,  for  col- 
lection ;  and  also  proved  that  said  bill  was  returned  to  the  bank  with 
the  following  letter : 

Charleston,  September  26th,  1840. 

To  T.  Phenix,  Cashier. — We  herewith  return  you  this  protested 
draft  of  N.  U.  Chafee,  on  Blum  &  Cobia,  for  $1,500. 

(Signed,)  Bubckmyeb  &  Co. 

And  also,  gave  in  evidence  the  following  letter,  written  by  order 
of  the  bank  to  the  defendant: 

Western  Bank,  September  30th,  1840. 

Sir, — Blum  &  Cobia's  note,  $1,500,  upon  which  you  are  endorser, 
has  this  day  been  returned  unpaid,  to  which  you  will  please  attend. 

Respectfully,  W.  B.  Berry. 

By  order,  Th.  Phenix,  Cashier. 

(Endorsed,)  Mr.  D.  Whiteford.     Present. 

Whereupon,  the  plaintiff  in  order  to  shew  an  interest  in  the  bill  in 
question   in  the  plaintiffs,  or  that  they  were  in  possession 
loo   :^  thereof  at  the  time  suit  was  brought,  offered  in  evidence  the 
following  letter,  written  to  the  bank : 

Charleston,  October  7th,  1840. 

Mr.  T.  Phenix,  Baltimore.  Dear  Sir, — Your  favor  of  30th  ultimo 
and  2d  inst.  are  at  hand,  returning  Chafee's  draft  oa  Blum  &  Cohia, 
$1,500.  This  draft  was  regularly  noted  for  non-acceptance,  and  the 
drawer  and  endorser  furnished  with  notice  of  the  same.  Our  young 
man  laid  it  away  in  our  chest,  where  it  was  overlooked;  but  as 
Messrs.  Blum  &  Cobia  had  not,  nor  have  had  since,  any  funds  of  the 
drawer,  we  do  not  think  much  of  the  honor  of  the  indorser  who 
would  take  advantage  of  an  oversight,  when  no  loss  has  accrued  to 
him  thereby.  We  presume,  according  to  strict  mercantile  usage,  we 
are  responsible  to  you,  but  only  when  you  have  proceeded  against 
the  draft,  and  obtained  from  the  parties  all  you  can ;  the  balance,  if 
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any,  we  will  have  to  make  np.  We  therefore  return  you  the  draft, 
with  protest  for  non-acceptance.  For  the  purpose,  however,  of  set- 
tling this  unfortunate  business,  if  you  can  make  a  compromise  with 
them  at  once,  and  yield  up  a  part,  we  will  make  up  the  deftdency  at 
once.    We  remain  yours,  respectfully,  0.  Bubckmyer  &  Co. 

Neither  Messrs.  Blum  &  Gobia,  or  Messrs.  Caldwell  &  Sons,  have 
any  property  of  Mr.  Chafee's. 

To  the  admissibility  of  which,  defendants  objected,  but  the  Court 
overruled  the  objection,  and  allowed  the  evidence  to  go  to  the  jur^'. 
The  defendants  excepted. 

3d  Exception.  The  plaintiffs  and  defendant,  to  support  the  issue 
OD  their  part,  having  offered  in  evidence  to  the  jur3'  the  facts  stated 
in  the  previous  bills  of  exceptions,  which  it  is  agreed  shall  form  part 
of  this,  the  defendant  called  a  witness  who  proved,  that  Thomas 
Phenix  stated  to  Mr.  Whiteford,  the  defendant,  in  a  convei-sation  in 
February,  1841,  that  he,  said  Phenix,  had  served  the  notice  on  said 
Whiteford  himself;  and  also  proved  that  said  Phenix  was  not  in 
Baltimore  from  the  9th  to  the  15th  January,  1840,  and  that  a  letter 
mailed  in  Charleston  on  the  6th  January,  1840,  would  have  reached 
Baltimore  on  the  morning  of  the  11th  of  that  mouth.  The 
*  plaintiff,  in  order  to  corroborate  the  evidence  of  T.  Phenix,  l*'^: 
then  (Sailed  Mr.  McMahon  and  Mr.  Collins  to  prove  prior  statements 
by  Phenix  to  them,  and  after  suit  brought,  and  before  Februjiry, 
1841,  of  his  conversations  with  Whiteford,  of  which  he  has  testified 
to  confirm  bis  testimony  in  relation  to  them.  To  which  the  defend- 
ant objected,  but  the  Court  allowed  the  evidence  to  go  to  the  jury. 
The  defendant  excepted.  (This  exception  was  abandoned  at  the 
trial.) 

4th  Exception.  The  plaintiffs  and  defendant,  having  given  in 
evidence  the  facts  stated  in  the  preceding  exceptions,  which  it  is 
agreed  shall  form  part  of  this,  the  defendant  further  proved  by  two 
witnesses,  tKat  they  were  clerks  of  N.  U.  Chafee,  not  living  in  his 
house,  in  January,  1840,  and  that  they  never  saw,  knew  or  heard  of 
any  protest,  or  notice  of  protest,  of  the  draft  now  in  suit,  for  either 
non-acceptance  or  non-payment,  until  September  or  October,  1840. 
The  plaintiffs  then  offered  to  prove,  that  shortly  after  the  time  when 
these  notices  must  have  been  received,  Chafee  called  at  the  Western 
Bank  and  stated  to  witness,  that  notwithstanding  the  protest  for 
noQ-acceptance,  the  bill  would  be  paid  at  maturity.  To  the  admissi- 
bility of  which  statements  by  said  Chafee,  in  order  to  affect  in  any 
Way  the  draft  in  this  cause,  the  counsel  for  the  defendant  objected, 
but  the  Court  overruled  the  objection,  and  allowed  the  evidence  to 
go  to  the  jury.    The  defendant  excepted. 

The  plaintiffs  and  defendant  having  given  in  evidence  the  facts 
and  circumstances  as  stated  in  the  foregoing  exceptions,  which  it  is 
agreed  shall  form  part  of  this,  the  defendant  then  proved  what  is 
stated  in  the  foregoing  agreement : 


104       WHITEFORD  vs.  BURCKMYER  ET  AL.— 1  GILL. 

It  is  admitted,  that  a  letter  leaving  Charleston  by  the  mail  of  the 
7th  January,  1840,  would  have  reached  Baltimore  on  the  morniDgof 
the  llth,  before  9  o'clock,  and  that  defendant  is,  and  always  has 
been,  a  resident  of  Baltimore,  and  that  the  llth  January,  1840,  was 
Saturday.  And  also,  that  Thomas  Phenix  was  absent  from  Balti- 
more during  the  10th,  llth,  12th,  13th  and  14th  January,  1840,  and 
proved  by  said  Phenix,  that  he  never  saw  the  notices  of  protest  for 
non-acceptance,  and  *  proved  by  Berry,  Hull  and  Mason,  clerks 
loD  In  gg^jj  bank,  that  they  never  saw  said  notices,  and  knew 
nothing  of  their  delivery.  The  defendant  further  proved,  that  this 
bill  was  discounted  by  the  Western  Bank,  and  was  by  them  sent  to 
plaintiffs,  their  agent  at  Charleston,  for  collection,  and  was  returned 
to  said  bank  in  the  following  letter.  (See  letter  of  26th  September, 
1840,  ante  132.)  The  plaintiff  then  gave  in  evidence  the  following 
letter  from  plaintiffs  to  the  Western  Bank.  (See  letter  of  7th  Octo- 
ber, 1840,  ante  133.)  The  defendant  then  proved,  that  when  this 
draft  was  discounted,  Charleston  wa<!  paying  specie,  and  Baltimore 
funds,'  including  notes  of  the  Western  Bank,  were  seven  per  cent, 
below  specie ;  that  it  would  cost  about  one  per  cent,  to  transmit 
specie  from  Charleston  to  Baltimore;  that  drafts  in  January,  1840, 
were  sold  by  the  plaintiffs  in  Charleston,  on  the  Western  Bank  of 
Baltimore,  at  three  per  cent,  discount;  that  is,  $970  in  Charleston 
purchased  a  sight  check  on  Baltimore  for  $1,000.  And  also  proved 
by  Herman  Perry,  that  on  the  15th  January,  1840,  he  bought  a  draft; 
on  Charleston  in  Baltimore,  at  sixty  days,  at  par.  The  defendant 
then  proved,  that  there  was  a  great  difference  between  the  price  of 
sight  and  time  drafts;  and  there  was  no  regular  rate  of  exchange 
from  Baltimore  to  Charleston;  and  that  one  per  cent,  was  a  fair 
rate  of  exchange  on  a  bill  drawn  from  Baltimore  on  Charleston;  and 
further  proved  by  T.  Phenix  that  when  he  discounted  said  bill,  he 
charged  one  per  cent,  over  and  above  the  legal  rate  of  interest,  as 
exchange  and  not  as  interest  or  usury.  The  defendant  also  proved 
he  had  merely  endorsed  this  bill  for  Chafee's  accommodation.  It  is 
also  admitted,  that  the  testimony  as  to  Chafee's  declarations  to 
Phenix  was  taken,  subject  to  exception  as  to  its  admissibility  to 
affect  this  defendant ;  but  that  it  was  offered  in  evidence  after  the 
evidence  offered  by  the  defendant,  by  Chafee's  clerks,  to  prove  that 
they  never  saw  or  lieard  of  any  such  notice,  and  to  show  that  Ghafee 
had  never  received  it. 

The  defendant  then  made  the  following  prayers  to  the  Court,  and 
the  plaintiffs  submitted  the  following  modification  thereof: 
^  ^^  *  1.  That  the  defendant  in  this  case  being  an  endorser  of  a 
■'■•'"  bill  of  exchange,  drawn  upon  a  party  in  another  State,  and 
there  protested  for  non-acceptance,  was  entitled  to  strict  notice  of 
the  presentment  of  such  bill  and  the  protest  thereof. 

2.  That  such  notice  is  not  sufficient  if  given  by  a  stranger  to  the 
bill,  but  could  only  be  given  by  one  of  the  parties  to  such  bill,  or  bj 
a  duly  authorized  agent  of  one  of  the  parties  to  such  bill. 
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3.  That  a  notice  given  by  Mr.  Taylor,  nnless  authorized  by  some 
of  the  parties  to  said  bill  to  give  the  same,  was  not  safficient  notice. 

L  That  the  evidence  given  by  Taylor  is  not  sufficient  to  shew  that 
strict  notice  was  given  to  Whiteford,  of  the  protest  for  non-accept- 
ance of  the  bill  of  exchange  in  controversy  in  this  suit,  and  that 
eyidence  of  a  waiver  of  notice  is  not  sufficient  to  maiutain  the 
pieseDt  declaration,  if  the  jnry  believe  that  Whiteford  received  no 
consideration  from  Burckmyer  Sc  Co.,  the  plaintiffs,  or  from  any 
other  person  for  said  bill. 

5.  The  defendant  prayed  the  Court  to  instruct  the  jury,  that  if 
they  believe  that  a  letter  leaviug  Charleston  by  the  mail  of  the  7th 
January,  1840,  would  have  reached  Baltimore  on  the  morning  of  the 
nth  January,  1840,  before  9  o'clock;  and  if  they  further  believe  that 
defendant  was  always  a  resident  of  Baltimore,  then  plaintiffs  are 
boand  to  prove  that  notice  of  demand  on  and  refusal  of  acceptance 
by  the  drawee,  was  given  to  defendant  on  said  11th  Jannary,  1840, 
or  npon  the  first  business  day  thereafter. 

6.  That  in  order  to  enable  the  plaintiffs  to  recover,  they  must  sat- 
isfy the  jury  that  a  demand  of  the  bill  was  made  of  the  drawees, 
and  acceptance  rofused  by  them,  or  one  of  them,  and  notice  thereof 
sent  to  the  defendant  by  the  first  or  second  mail  which  left  Charles- 
ton for  Baltimore,  afler  the  demand  and  refusal  of  acceptance,  or  if 
no  notice  was  sent  to  defendant  from  Charleston  by  any  of  the  par- 
ties to  the  bill,  nor  by  the  agent  of  any  of  them,  but  the  only  notice 
sent  from  Charleston  was  transmitted  te  T.  Phenix,  the  cashier  of 
the  Western  Bank,  then  that  said  Phenix  or  some  agent  of  said 
bank,  or  some  *  other  party  to  the  bill,  or  some  agent  of  such  ^^ 
other  party,  at  some  time  not  exceeding  a  day  after  the  ■'■•'• 
receipt  of  such  notice  by  said  Phenix,  gave  notice  of  such  demand 
and  refusal  to  defendant,  and  the  burthen  of  proof  is  upon  the  plain- 
tiffs to  shew  such  notice  given,  and  unless  the  jury  are  satisfied  from 
the  evidence,  that  notice  was  given  to  defendant  within  one  day 
after  the  arrival  of  such  notices  at  the  Western  Bank,  plaintiffs  can- 
not recover  in  this  case. 

7.  If  the  jnry  believe  that  the  Wesiern  Bank  of  Baltimore  were 
the  holders  and  owners  of  the  bill  on  which  this  suit  is  brought, 
at  the  time  it  was  so  brought,  the  plaintiffs  cannot  recover  in  this 
case,  although  this  suit  was  brought  in  their  names,  by  order  of  the 
bank. 

8.  That  in  order  to  entitle  the  plaintiffs  to  recover,  they  must  show 
either  a  demand  for  payment  of  the  bill  from  the  drawee,  and  refusal 
by  him  to  accept,  or  notice  of  demand  and  refusal  to  defendant,  or 
waiver  of  such  demand  and  notice. 

9.  If  the  jury  believe  that  the  true  rate  of  exchange  between 
JBaltimore  and  Charleston  was  in  favor  of  Charleston  at  the  time  this 
bill  of  exchange  was  discounted,  that  the  agreement  to  take,  and 
taking  one  per  cent,  for  exchange,  over  and  above  the  legal  rate  of 
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interest,  is  usarioas,  and  the  said  bill  is  void,  and  plaintiffs  cannot 
recover  in  this  case.    (Abandoned  at  the  trial.) 

10.  That  all  the  testimony  offered  by  the  plaintiff,  with  reference 
to  the  acts  and  declarations  of  Chafee,  are  inadmissible  to  charge 
the  defendant  in  this  cause. 

11.  That  there  is  no  evidence  in  the  canse  to  shew  a  proper 
legal  notice  of  protest  for  non-a<;ceptance,  to  the  defendant  in  dae 
time. 

12.  That  in  order  to  entitle  plaintiffs  to  recover,  there  mast  be 
evidence  of  a  demand  of  payment  of  the  bill,  when  the  bill  in  con- 
troversy became  due,  and  notice  of  the  refusal  to  pay  the  same. 

13.  If  the  Western  Bank,  at  the  time  they  took  the  bill  of  ex- 
change now  in  controversy,  did  ask  and  take  a  higher  rate  of 
1  Qfi  exchange  than  was  currently  paid  for  good  bills  of  exchange 
loo  #  QQ  Charleston,  it  is  usury,  and  the  plaintiffs  are  not  entitled 
to  recover.    Abandoned  at  the  trial  by  counsel. 

14.  That  the  protest  offered  in  evidence,  is  no  proof  of  notice  of 
presentment,  for  non-acceptance  and  refusal  to  accept  having  been 
duly  and  legally  sent  from  Charleston  to  Baltimore. 

Qualification  by  Plaintiff  of  the  DefendanVs  Sixth  Prayer. 

^^  But  the  fact  that  such  notice  was  given  to  the  defendant,  may 
be  established  by  circumstantial  or  presumptive  evidence,  as  well  as 
by  direct  proof;  and  the  protest  for  non-acceptance  offered  in  eri- 
dence,  the  proof  by  the  witness  Taylor,  of  the  actual  delivery  of 
certain  notices  of  protest  to  the  defendant,  as  stated  by  said  witness, 
and  the  conversations  of  the  defendant  with  the  witness  Phenix,  as 
proved  by  said  Phenix,  furnish  evidence  irom  which  the  jury  may 
infer,  that  such  notice  as  is  above  mentioned,  was  given  to  the 
defendant." 

The  plaintiff*  then  prayed  the  Court  to  instruct  the  jury,  that  the 
proof  offered  by  the  plaintiff,  of  the  delivery  by  the  witness  Taylor, 
at  the  residence  of  Chafee,  the  drawer  of  the  notices  of  protest 
originally  taken  to  the  defendant,  and  of  the  acts  and  statements  of 
the  said  Chafee,  in  relation  to  the  same,  as  proved  by  the  witness 
Phenix,  being  offered  in  reply  to  the  proof  offered  by  the  defendant, 
by  the  witnesses  Benson  and  Brummell,  to  shew  that  such  notices 
never  were  delivered  to,  or  received  by  said  Chafee,  is  admissible  to 
prove  that  said  Chafee  did  receive  said  notices,  and  that  they  were 
notices  of  protest  for  non-acceptance,  relating  to  the  bill  sued  on; 
and  that  such  proof  is  evidence  in  connection  with  the  protest  for 
non-acceptance  offered  in  evidence,  the  proof  by  the  witness  Taylor, 
of  the  actual  delivery  of  said  notices  in  the  first  instance  to  the  de- 
fendant, as  stated  by  said  witness,  and  the  conversations  of  tbe 
defendant  with  the  witness  Phenix,  as  proved  by  said  Phenix,  from  % 
which  the  jury  may  infer,  that  such  notice  as  is  mentioned  in  tbe 
plaintiff's  fifth  prayer,  was  given  to  the  defendant;  or  is  at  least 
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evidence  from  which  the  jary  may  infer,  that  said  notices,  which 
according  to  the  proof  *of  the  said  Taylor,  the  witness,  was  ^  ^ 
originally  taken  by  him  to  the  defendant,  and  afterwards  by  *•*'* 
the  defendant's  directions,  were  taken  by  said  witness,  and  left  at 
the  residence  of  said  Ghafee,  were  notices  of  protest  for  non- 
.  acceptance  of  the  bill  sued  on  in  this  case,  or  that  it  is  at  least,  evi- 
dence to  confirm  the  testimony  of  the  witness  Taylor. 

Whereupon  the  Gourt  [Pueviance,  A.  J.]  granted  the  first, 
second,  third,  fifth  and  eighth  prayers  of  the  defendant,  and  the 
sixth  with  plaintiff's  qualification,  and  also  granted  the  plaintiff's 
prayer,  and  refused  the  other  prayers  of  the  defendant.  The  de- 
fendant excepted. 

The  verdict  and  judgment  l^eing  against  the  defendant,  he  ap 
pealed  to  this  Gourt. 

The  cause  was  argued  before  Stephen,  Dorset,  Ghambeks^ 
and  Spence,  JJ. 

Walsh  and  Richardson,  for  the  appellant.  McMahon,  for  the 
appellee. 

Chambers,  J.  delivered  the  opinion  of  this  Gourt.    Of  the  nu- 
j  meroos  questions  arising  on  this  record  for  our  decision,  the  first  is 
[  whether  the  testimony  which  the  defendant  proposed  to  offer,  and  to 
I  which  the  plaintiff  objected,  as  stated  in  the  first  bill  of  exceptions, 
f  was  admissible.  '  It  is  certainly  a  sound  rule,  that  before  you  can 
divscredit   a  witness   by  x>roof  of  his  having  made  statements  at 
variance  with  his  testimony,  you  must  first  afford  to  the  witness 
whom  it  is  intended  to  impeach,  a  full  and  fair  opportunity  to  recol- 
lect, by  calling  his  attention  to  dates,  names  or  other  attendant  cir- 
comstances  connected  with  the  matter  about  which   he  is  to  be 
charged,  to  have  made  different  statements.    But  in  the  matter  of 
the  testimony  which  it  is  proposed  to  contradict,  or  in  the  manner  of 
arriving  at  it,  the  party  will  not  be  allowed  to  violate  any  i)ositive 
law  of  evidence.    It  is  not  permitted  to  ask  a  witness  any  fact  which 
fancy  or  idle  curiosity  may  suggest  for  the  purpose  of  disproving  it 
by  another  witness;  nor  is  it  proper  to  ask  a  witness  with  the  same 
view,  of  a  fact  proper  in  *  itself  to  be  proved  in  the  cause,   ,^^ 
if  the  only  knowledge  of  such  fact  has  been  obtained  through   ^^" 
a  source  which  the  rules  of  evidence  do  not  recognize  a8  competent. 
It  is  an  unbending  rule  of  evidence,  subject  to  very  few  and  well 
defined  exceptions,  that  a  party  cannot  offer  in  evidence  his  own 
declamtions  in  relation  to  the  subject  in  controversy ;  and  to  ask  a 
witness  to  repeat  what  a  party  interrogating  him  has  said,  although 
snch  interrogatory  be  accompanied  with  a  declaration  of  his  purpose 
to  contradict  the  answer,  might  often  lead  to  the  introduction  of 
evidence  as  effectually  destructive  of  this  rule  as  if  no  such  purpose 
^ere  avowed  as  a  motive  for  it.    In  the  testimony  proposed  to  be 
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given  and  which  the  Court  below  allowed  to  be  asked,  were  oeitain 
declarations  of  the  defendant  himself  in  relation  to  the  fact  then  in 
controversy.  We  think  the  Goart  properly  refused  to  permit  the 
defendant  to  give  evidence  of  his  own  declarations  that  he  was  not 
liable,  and  had  not  received  notice  of  protest,  nor  do  we  think,  as  one 
of  the  counsel  has  suggested,  that  where  a  question  is  proposed  to 
be  asked  of  a  witness,  which  involves  several  distinct  members,  the 
Court  is  bound  to  select  from  the  question  such  members  of  it  as 
might  be  admissible  if  unaccompanied  by  others  with  which  it  is 
connected,  and  say  that  such  particular  portions  of  the  testimony 
are  proper. 

The  second  exception  raises  -the  question  whether  the  plaintiff^s 
letter  of  7th  October,  1840,  was  admissible  evidence.  By  an  agree- 
ment of  counsel,  it  is  admitted  the  letter  was  written  and  addressed 
by  the  appellees,  but  there  is  no  proof  of  the  time  when  it  was 
written ;  none  that  it  was  received  b}'  the  person  to  whom  it  was  ad- 
dressed, or  that  it  did  in  fact  enclose  the  bill  of  exchange.  Waiving 
however  these  objections  we  cannot  distinguish  between  the  state- 
ments reduced  to  writing  in  this  letter,  and  the  same  statements  by 
the  same  persons  at  the  same  time  and  under  similar  circumstances, 
made  verbally.  If  the  person  to  whom  the  letter  was  addressed  had 
been  called  to  prove  that  the  appellees,  plaintiffs  below,  had  made  to 
him  the  same  declarations  verbally,  it  would  have  *  been  in 
^*^  direct  violation  of  that  admitted  rule  of  evidence  which  pro- 
hibits a  party  from  testifying  in  his  own  case ;  and  in  this  case  the 
facts  shew  that  it  was  made  evidence  in  despite  of  another  principle, 
which  requires  the  best  evidence  the  nature  of  the  fact  affords.  T. 
Phenix,  the  person  to  whom  the  letter  was  addressed,  by  whom  the 
note  was  received  if  sent  with  the  letter,  was  a  witness  in  the  cause, 
and  was  competent  to  prove  all  that  the  letter  itself  is  said  to  have 
been  designed  to  prove.  We  think  the  letter  was  not  therefore 
admissible. 

The  third  exception  has  been  abandoned,  and  we  therefore  have 
only  to  affirm  the  opinion  expressed  to  it. 

We  differ  with  the  Court  below  in  the  opinion  expressed  in  the 
fourth  bill  of  exceptions.  Chafee  was  a  competent  witness  in  the 
cause,  and  his  testimony  upon  oath  was  better  evidence  for  any  par- 
pose,  or  in  any  view,  than  the  testimony  of  his  declarations  derived 
through  a  third  person.  The  appellees'  counsel  endeavored  to  evade 
the  force  of  this  objection,  by  insisting  that  Chafee  must  be  regarded 
as  the  agent  of  the  appellant,  the  defendant  below,  who  for  that 
reason  could  be  charged  upon  his  agent's  admissions.  If  an  agency 
be  established,  it  is  generally  true  that  an  admission  of  the  agent 
while  in  the  execution  of  his  agency,  is  admissible  to  charge  bis 
principal.  But  the  only  authority  which  by  possibility  can  beclaimed 
for  the  witness  Chafee,  was  an  authority  to  receive  the  notice  of  pro- 
test sent  to  appellee. 
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Admitting  for  the  argnment,  that  there  was  snch  an  authority, 
bis  declarations  made  at  the  bank  at  a  sabsequent  time,  and  in  refer- 
ence, not  to  the  notice  to  appellant,  bnt  to  himself,  could  not  be  re- 
garded as  being  in  the  execution  of  snch  authority. 

In  the  fifth  exception,  the  Court  below  was  called  upon  by  the 
appellant,  the  defendant  below,  to  instruct  the  jury  on  fourteen 
different  points.  The  Court  gave  instructions  on  five  of  these  points 
as  asked  for.  To  one  of  them  the  appellee,  plaintiff  below,  proposed 
a  modification,  and  it  was  given  with  the  modification  annexed.  One 
instruction  was  asked  for  by  the  appellee,  which  was  given. 

•The  appellant's  counsel  has  rightly  abandoned  the  two  ^m^ 
points  raised  on  the  question  of  uapry,  and  the  remaining  '■^'^ 
questions  present  themselves  for  decision. 

The  first  in  order  contains  two  distinct  propositions  of  law,  one 
that  Taylor's  testimony  was  not  sufficient  to  prove  notice  of  pro- 
test ;  the  other  that  proof  of  waiver  of  notice  would  not  support  the 
action  if  the  appellant  received  no  consideration. 

To  entitle  an  appellant  to  a  reversal  for  error  in  instructions,  he 
must  make  good  all  the  propositions  contained  in  his  motion,  how- 
ever numerous  they  may  be.  Hence  the  prudence  of  presenting  a 
single  and  explicit  point  to  the  consideration  of  the  Court. 

If  the  first  of  the  two  propositions  before  us  had  been  presented 
singly,  we  should  say  it  was  sustained.    The  amount  and  import- 
ance to  the  community  of  negotiable  paper,  has  occasioned  a  system 
of  law  as  applicable  to  it,  peculiar  in  many  respects.    Its  apparent 
strictness  has  been  found  by  long  experience  a  necessary  preventive 
to  serious  mischief.    The  necessity  which  introduced  it,  continues  to 
demand  an  exact  coufoimity  to  its  terms.    In  no  department  of  this 
system  is  there  required  more  unyielding  compliance  with  its  rigorous 
demands,  than  in  regard  to  notice  of  protest.    Certain  technical  rules 
as  to  the  time  and  manner  of  serving  it  have  been  adopted,  and 
no  question  about  consequent  loss  or  otherwise,  or  about  abstract 
notions  of  justice  or  equity,  can  be  started  with  the  \aew  to  exempt 
a  party  from  their  observance.    It  is  admitted  that  it  was  necessary 
in  the  present  case,  that  notice  of  protest  should  have  been  served 
on  the  appellant  not  later  than  on  Monday,  the  13th  January,  1840, 
on  the  hypothesis  most  favorable  in  this  respect  to  the  appellees; 
that  is,  assuming  that  notice  of  protest  was  addressed  undercover  to 
T.  Phenix.    The  necessity  for  plain  and  satisfactory  proof  as  to  the 
time  of  service  has  always  been  insisted  on.  Certainly  it  may  be  proved 
by  circumstantial  testimony,  but  the  circumstances  must  point  not 
to  notice  at  some  time,  but  to  notice  on  the  day  when  the  party  had 
a  right  to  expect  and  receive  it.    In  1  StarJc.  Rep.  314,  the  proof  was 
on  one  of  two  days,  bnt  the  Court  held  it  *  not  sufficiently   -  -  ^ 
certain.    Here  Taylor  says  it  was  '•  some  time  in  Jaunary.''       14:o 
It  has  been  urged  that  the  testimony  of  one  witness  cannot  be 
selected  from  a  mass  of  testimony  with  which  it  is  connected,  and 
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be  made  the  sabject  of  such  an  iDstroction.  It  well  may,  and  doabt- 
less  often  does  happen,  that  a  fact  is  satisfactorily  proved  to  the  jury 
by  the  testimony  of  several  different  witnesses,  each  testifying  to 
distinct  parts  of  a  transaction,  when  the  evidence  given  by  either 
one,  wonld  not  prove  the  fact.  Still  we  do  not  perceive  the 
propriety,  or  principle  or  authority,  of  restraining  a  party  from 
attacking  the  evidence  of  either  of  the  several  witnesses  as  to  its 
sufficiency.  He  may  be  able  to  impeach,  contradict  or  explain  the 
testimony  of  the  others,  and  thus  make  it  quite  important  to  have 
the  legal  effect  of  the  one  witness  declared  by  the  Court.  If  he  fails 
to  contradict  it  in  any  part,  or  if  the  opposite  party  apprehends  mis- 
conception on  the  part  of  the  jury  from  such  an  instruction,  the 
effectual  remedy  is  at  hand  by  asking  an  instruction  on  the  whole 
testimony  taken  together. 

But  although  this  first  proposition  is  tenable,  the  Court  correctly 
refused  to  give  the  fourth  instruction  asked  for,  because  the  seooDd 
proposition  involved  in  it  could  not  be  sustained.  We  hold  it  clear, 
as  well  upon  principle,  as  from  adjudged  cases,  that  a  party  may 
waive  the  privilege  of  claiming  notice  of  protest,  as  he  may  any 
other  right  which  the  law  has  secured  to  him.  The  authorities  cited 
in  the  argument  shew  that  this  is  regarded  as  settled  law  elsewhere, 
and  in  the  late  case  of  the  Farmers  Bank  vs.  Duvall,  9  O.  dt  J>  Jl, 
this  Court  assumed  such  to  be  the  law  in  Maryland,  although  the 
objection  was  urged  then,  as  it  is  now,  that  the  declaration  expressly 
alleged  notice. 

The  next  question  we  are  to  consider  in  this  exception  is,  whether 
there  be  any  thing  of  which  the  appellant  can  complain  in  reference 
to  the  giving  of  the  sixth  of  the  instructions  asked  for  by  him.  We 
hold  it  to  be  the  privilege  of  a  party  to  raise  any  question  of  law 
arising  out  of  the  facts  of  the  case,  and  to  demand  the  opinion  of 
1/1/1  ^^®  Court  distinctly  upon  •  it.  If  the  opposite  party  believes 
■*■**  that  other  facts  not  embraced  in  the  hypothesis  assumed,  are 
properly  calculated  to  justify  an  application  for  other  and  different 
instructions,  he  has  the  equal  privilege  of  asking  an  opinion  on  the 
additional  facts,  but  not  the  privilege  of  controlling  and  modifying 
the  hypothesis  of  his  antagonist.  To  allow  this,  would  often  defeat  a 
most  important  right.  The  illustration  may  be  found  in  the  case 
before  us.  Assuming,  as  the  appellant's  sixth  instruction  does,  that 
the  appellee  would  rely  on  proof  of  presentment  and  notice  of  non- 
acceptance,  and  not  on  a  waiver  of  notice,  it  is  not  denied  that  it 
contained  the  law  of  the  case,  correctly  asserting  that  notice  mnst 
be  proved  as  therein  stated,  and  that  the  burthen  of  proof  was  npoo 
the  plaintiff  in  the  cause.  The  assertion  of  this  proposition  was  of 
no  sort  of  importance  to  the  appellant,  unless  he  could  satisfy  the 
jury,  that  the  plaintiff  below  had  failed  to  exhibit  the  proof  which 
the  Court  declared  it  to  be  necessary  for  him  to  produce.  He 
thereby  virtually  denied  the  existence  of  such  proof.     It  woaU 
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therefore  be  manifestly  suicidal  for  him  to  sabjoin  to  the  instrnctiou 
asked  for,  the  further  opinion  of  the  Court  that  the  jury  might,  in 
the  facts  enumerated  in  the  modification,  find  the  proof  required. 
Id  effect  it  makes  the  appellant  to  ask  the  Court  to  say  to  the  jury, 
*4be  plaintiff  cannot  recover  without  a  certain  description  of  proof, 
bnt  the  facts  in  evidence  may  be  regarded  as  such  proof."  "No  party 
can  be  coerced  into  such  an  attitude.  If  the  proposition  asked  for  is 
not  justified  by  the  evidence,  oris  not  in  accordance  with  the  Court's 
opinion  of  the  law,  they  may  refuse  it  altogether,  or  they  may  state 
in  what  respects  they  dissent  from  it,  but  the  opposite  party  has 
not  the  right  to  annex  modifications  to  it  against  the  consent  of  the 
party  moving  it.  Although  the  exception  does  not  explicitly  state 
this  as  one  of  the  grounds  on  which  it  was  taken,  yet  the  generality  of 
its  terms  will  include  this  as  well  as  every  other  ground  of  complaint. 
We  think  the  Court  was  wrong  therefore  in  declining  to  give  the 
sixth  instruction  without  the  modification.  We  think  too,  that  the 
language  in  which  that  modification  was  expressed,  was  calculated 
to  lead  the  jury  to  a  conclusion  which  *  the  Court  certainly  ^  ^  - 
coold  not  have  designed  to  influence.  "The  proof  by  the  ^*^ 
witness  Taylor  of  the  actual  delivery  of  certain  notices  of  protest  to 
the  defendant,"  these  expressions  might  readily  be  regarded  by  the 
jury  as  evincive  of  a  decided  opinion  that  Taylor  had  proved  an 
actual  delivery  of  notice  to  defendant,  and  yet  it  is  very  manifest 
that  this  was  one  of  the  contested  facts  in  the  cause,  upon  which  of 
coarse  the  jury  should  act  without  the  slightest  bias  from  the  Court. 

In  the  seventh  instruction,  the  Court  informed  the  jury  that  if  the 
suit  was  brought  in  the  name  of  the  plaintiffs  below  by  order  of  the 
Western  Bank,  it  was  not  sufficient  to  defeat  the  action  to  shew  that 
the  bank  was  the  owner  and  holder  of  the  note  at  the  time  the  suit 
was  instituted. 

Assuming  the  language  used  to  import  the  entire  and  exclusive 
interest  in  the  bill  and  its  possession,  we  do  not  concur  in  that  opin- 
ion. The  authorities  produced  by  the  appellee's  counsel,  and  the 
principles  deduced  from  them  are  not  denied.  Possession  of  a  note 
endorsed  in  blank,  will  enable  the  party  having  it  to  maintain  suit, 
except  ma^a  yS^^  be  proved.  Courts  will  never  enquire  whether  a 
plaintiff  sues  for  himself  or  as  trustee  for  another ;  nor  into  the  right 
of  possession,  unless  on  an  allegation  of  mala  fides;  and  blank 
endorsements  may  be  filled  up  at  the  moment  of  the  trial.  ISTone  of 
these  propositions  can  govern  this  case.  It  is  a  principle  of  univer- 
sal application,  that  actions  at  law  are  to  redress  wrongs  or  enforce 
rights.  The  quantum  of  the  injury  or  the  value  of  the  rights  may 
not  be  weighed,  but  to  complain  of  an  injury  inflicted,  or  a  right 
violated,  when  that  injury  was  exclusively  inflicted  on  another,  or  the 
right  exclusively  the  property  of  another,  without  any  interest  in 
the  plaintiff,  would  certainly  be  an  anomaly  in  the  law.  None  such 
is  fonnd  in  the  particular  department  we  are  considering.    If  a  bill 
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has  been  transferred  by  endorsements,  all  of  them  in  full,  it  can  only 
be  sued  on  by  the  special  endorsee.  Story  on  Bill8,230,  231,  «ec.207, 
208.  Why  is  it  so  ?  Certainly  for  the  reason  that  as  no  interest  in 
such  a  bill  can  pass  by  delivery  alone,  the  entire  interest  in  l^l 
contemplation  remains  in  the  last  endorsee,  and  all  others  are  stran- 
gers in  interest. 

*  A  bill  payable  to  bearer,  or  a  bill  payable  to  order  and  en- 
■'■^"  dorsed  in  blank,  will  pass  by  delivery,  and  bare  possession  is 
prima  facie  evidence  of  title;  and  for  that  reason  possession  of  snch 
a  bill  will  entitle  the  holder  to  sne.  The  law  is  not  changed  by  any 
consideration  of  the  character  of  parties  as  principal  or  agent.  If 
an  agent  receive  a  bill  with  all  the  endorsements  in  fall,  and  the  last 
in  fall  to  his  principal,  the  agent  cannot  sne  in  his  own  name;  or  if 
the  endorsements  are  in  blank,  and  he  were  to  fill  it  ap  to  himself  or 
his  principal,  it  coald  not  be  sued  on  in  the  name  of  a  stranger. 
Some  interest  mast  appear.  It  may  be  said  that  where  all  the 
endorsements  are  in  fall,  the  last  endorsee  may  sue  for  the  use  of  the 
actual  holder.  True  he  may,  and  this  confirms  the  principle  we 
assert,  the  endorsee  being  the  legal  plainti£f. 

In  the  case  before  as  the  appellant,  the  defendant  below,  claimed 
that  by  the  evidence,  it  appeared  that  the  plaintiffs  in  the  action  had 
received  the  bill  merely  as  agents  for  the*  Western  Bank,  to  whom 
they  had  returned  the  bill  prior  to  the  suit,  and  that  the  bank  con- 
tinued to  be  the  owners  and  holders  of  the  bill.  The  case  of  Clarh 
TS.  Pigoty  1  Salk.  126,  has  mnch  analogy  to  the  present  in  principle. 
There  Clark  having  a  bill  payable  to  himself  or  order,  pat  his  name 
upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  his  friend  J.  S., 
who  got  it  accepted.  Upon  suit  brought  by  Clark  against  the  ac- 
ceptor, it  was  objected  that  J.  S.  should  have  brought  salt  and  not 
Clark.  It  was' held  that  J.  S.  might  have  made  himself  endorsee  by 
filling  up  the  blank  to  himself,  and  then  the  property  in  the  bUl 
would  have  passed  to  him,  and  he  alone  could  have  maintained  the 
action ;  or  he  might  act  as  servant  to  Clark,  (of  which  his  failure  to 
fill  the  blank  was  regarded  as  proof,)  and  thus  leave  the  property  of 
the  note  and  the  right  of  action  in  Clark.  It  would  seem  that  strik- 
ing out  the  name  of  T.  Phenix,  and  returning  the  bill  by  the  appel* 
lees  to  the  Western  Bank,  would  be  at  least  as  strong  evidence  of 
their  acting  as  agents  for  the  bank  in  the  present  case.  The  legal 
interest  in  such  a  bill,  payable  to  order  with  full  endorsements,  can 
pass  only  by  endorsement,  and  the  person  holding  it,  though,  for  foil 
valpe,  has  *  but  an  equitable  interest,  which  the  Court  will 
■'■*  •  protect  to  the  same  extent  as  it  does  the  equitable  interests 
of  those  for  whose  use  actions  are  instituted  upon  choses  in  aeUo^ 
not  negotiable. 

The  decisions  in  this  Court  have  been  in  perfect  consistency  with 
these  views. 
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In  Hudson  vs.  Ooodtciny  5  H.  d  J.  115,  it  was  held  that  a  plaintiff 
was  not  entitled  to  recorer  on  a  promissory  note  payable  to  order, 
because  the  endorsement  was  in  blank,  although  he  might  have 
filled  it  ap  at  any  time  before  verdict.  The  same  point  was  ruled  in 
Day  vs.  Lyofij  6  H.  dt  J.  140. 

Id  Kiersted  vs.  Rogers^  6  H,  &  J.  282,  it  was  held  that  a  blank 
endorsement  might  be  filled  up  by  the  holder  at  the  time  of  the 
trial;  that  if  filled  up  and  made  payable  to  himself,  the  holder  must 
sue  as  endorsee,  but  if  not  filled  up  he  may  sue  in  the  '^  name  of  the 
endorsee,"  meaning  of  course,  for  the  use  of  the  holder.  In  that 
case  the  endorsements  were  in  full,  and  the  last  of  them  to  the  plain- 
tiff, who  had  endorsed  their  names  in  blank,  but  had  retained  the 
bill,  or  at  all  events  held  it  at  the  institution  of  the  suit ;  and  the 
Coart  say  the  plaintiff  had  not  parted  with  any  interest  in  the  bill 
by  the  act  of  endorsing  it  in  blank. 

The  Act  of  1825,  ch.  35,  passed  since  these  cases  were  decided, 
provides  that  no  judgment  shall  be  set  aside  because  of  the  endorse- 
ment being  in  blank,  and  in  effect  gives  to  a  plaintiff  all  the  advan- 
tage from  a  blank  endorsement  which  he  could  derive  from  an 
endorsement  in  full,  so  far  as  his  right  of  action  is  affected.  Any 
holder  therefore  with  a  blank  endorsement,  may  now  sue  in  his  own 
name,  but  the  Act  of  1825  cannot  be  construed  to  extend  the  right 
of  action  to  one  who  has  no  interest  in  the  bill,  either  as  holder  or 
owner. 

In  Boune^  use  of  La4d  vs.  Duvallj  1  0,  dk  J.  175,  the  note  was 
given  by  Duvall  to  Bowie,  and  by  him  endorsed  in  full  to  Ladd.  The 
SQtt  was  in  the  name  of  Bowie  for  the  use  of  Ladd.  The  Court 
after  referring  to  the  Statute  of  3  &  4  Anne,  ch.  9,  which  put  promis- 
sory notes  and  bills  of  exchange  on  the  same  footing,  say,  '^  when  a 
bill  of  exchange  is  endorsed  in  full,  all  the  legal  interest  is  trans- 
ferred to  the  endorsee,  and  he  alone  *  is  qualified  to  maintain  a  -g  ^  q 
suit."  And  it  was  held  accordingly,  that  Ladd  should  have  **^ 
been  the  legal  plaintiff,  and  could  not  support  the  suit  in  the  name 
of  Bowie  for  his  use.  Yet  if  Ladd  had  endorsed  his  name  in  blank 
and  transferred  the  note  to  a  third  person,  there  can  be  no  doubt, 
without  reference  to  our  Act  of  1825,  that  such  third  person,  being 
the  holder  of  the  note,  might  have  sued  in  his  own  name  and  have 
filled  up  the  blank  endorsement  at  the  trial,  making  it  payable  to 
himself,  or  without  filling  the  endorsement  might  have  sued  in  the 
name  of  Ladd  for  his  use.  But  that  in  such  a  case  as  the  one  last 
mentioned,  to  wit,  a  blank  endorsement  and  delivery  of  the  note  by 
Ladd  to  a  third  person,  a  stranger  not  having  any  legal  interest  in 
the  note,  either  by  the  terms  of  the  endorsement  or  by  the  posses- 
sion of  the  note,  could  have  maintained  the  suit  in  the  name  of 
SQch  stranger,  we  cannot  agree.  And  such  is  the  hypothesis  of  the 
instruction  asked  for  in  the  case  at  bar,  and  which  for  the  reasons 
Assigned,  we  are  of  opinion  the  Court  should  have  granted. 
8  la. 
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The  tenth  instruction  was  upon  the  admissibility  of  the  Acts  and 
declarations  of  Chafee,  in  regard  to  which  we  have  given  our  views 
in  discussing  the  fourth  exception.  We  will  only  add,  that  there 
appears  to  be  no  act  of  Chafee,  in  evidence,  except  his  going  to  the 
bank,  and  we  have  treated  the  exception  therefore  as  if  it  were  an 
objection  to  his  declarations.  If  any  act  of  his  affecting  in  any 
manner  the  issue  in  the  cause  had  been  the  subject  of  the  exception 
we  should  consider  it  as  properly  admissible  by  any  competent  wit- 
ness, as  any  other  fact. 

The  Court  properly  refused  the  eleventh  instruction  asked  for.  It 
is  a  settled  principle  that  the  Court  will  not  instruct  Che  jury  in  such 
unequivocal  terms,  if  there  be  any  evidence  whatever  tending  to 
prove  the  issue. 

The  declarations  of  the  appellant  to  T.  Phenix  had  been  given  in 
evidence;  they  were  to  be  weighed  by  the  jury.  The  counsel  seemed 
to  admit,  and  the  authorities  certainly  shew,  that  admission  of  notice 
is  evidence  on  which  the  jury  may  find  notice  in  due  time  and  in  doe 
form.  Vide  7  Easiy  237 ;  28  •  Ung.  Com.  Late,  401 ;  33  ditto. 
1  *®  337 ;  41  ditto,  427  and  790 ;  1  Leigh,  448.  And  23  WeiM 
Rep.  379,  Tebhets  and  Fearce  vs.  Dowd. 

We  think  the  Court  below  properly  refused  the  twelfth  instructioD. 
It  can  no  longer  be  considered  an  open  question,  whether  an  action 
will  lie  upon  notice  of  presentment  and  non-acceptance  of  a  bill  of 
exchange,  without  waiting  for  demand  of  payment  at  the  maturity 
of  the  bill.  The  holder  is  not  bound  to  present  a  bill,  payable  on  a 
certain  day  after  date,  for  acceptance ;  unless  indeed  he  be  an  agent 
to  get  it  accepted  or  to  collect  it.  5  Dow.  db  Ryl.  374,  Van  Wait  A 
Woolley;  3  Barn,  db  Cres.  439;  Chit,  on  Bills,  300.  If  it  be  pre- 
sented and  acceptance  is  refused,  it  is  dishonored  and  immediate 
notice  must  be  given  to  the  parties  who  are  to  be  charged.  1  Peten 
S.  C.  Rep.  25,  Bank  of  Washington  vs.  Triplet  db  Neale;  2  lb.  170, 
Townley  vs.  Sumrall.  That  the  drawer  or  endorser  may  forthwith  be 
sued  upon  the  protest  without  waiting  for  demand  of  payment,  i8 
abundantly  settled  by  the  long  list  of  authorities  cited  in  argument, 
to  which  others  might  be  added  if  there  were  any  conflicting  de- 
cisions, which  we  do  not  find  to  be  the  case.  Vide  Story  on  BiUs, 
367,  sec.  21,  and  the  authorities  there  cited. 

In  the  case  in  the  late  General  Court,  reported  in  1  H.  dt  J.  187, 
Phillips  vs.  Mc  Curdy,  the  neglect  to  give  notice  of  the  non- 
acceptance  was  a  sufficient  ground  on  which  to  sustain  the  opinion  of 
the  Court. 

The  fourteenth  instruction  presents  the  question  whether  the  pro- 
test is  of  itself  any  proof  that  notice  had  been  ^  duly  and  legally 
sent  from  Charleston  to  Baltimore." 

The  Act  of  1837,  ch.  253,  was  obviously  designed  to  extend  the 
credit,  which  by  the  courtesy  of  commercial  relations  had  previoody 
been  given  to  the  certificate  of  a  notary  public.    That  certificate  had 
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been  received  as  prima  facie  eyideDce  of  tiie  presentmeDt  by  him 
for  acceptance  or  payment,  and  of  his  protest  of  the  bill  for  non- 
acceptance  or  non-pnyment.    This  was  of  conrse  on  the  ground,  that 
to  every  commercial  community  this  officer  would  be  worthy  of  faith 
and  credit,  or  at  least  would  be  so  considered  until  the  contrary  was 
mflde  appear  by  disproving  his  assertion.    The  Act  of  Assembly  has 
wisely  •carried  out  the  same  presumption  by  saying  first,  that 
this  doctrine  should  so  applied  thereafter  as  well  to  inland  as   ■^^" 
to  foreign  bills  or  notes,  and  secondly,  that  such  protest  should  be 
prima  facie  evidence  that  notice  has  been  sent  or  delivered  in  the 
manner  therein  stated.    This  Act  of  Assembly  is  to  be  so  construed, 
as  to  effect  the  obvious  purpose  of  its  enactment.    It  is  not  necessary 
that  notice  be  sent  by  mail.    The  legal  presumption  is,  that  where 
there  is  a  regular  daily  mail,  it  affords  an  early  conveyance  and  a 
safe  one,  and  a  party  is  not  bound  to  use  one  more  expeditious  or 
certain,  but  he  may  do  so,  and  surely  it  would  be  no  cause  of  excep- 
tion to  the  regularity  of  the  notice,  that  it  was  received  in  advance 
of  the  mail.    Neither  is  it  necessary,  however  it  may  be  prudent, 
that  the  notice  if  sent  by  the  mail  be  enclosed  to  the  address  of  the 
person  to  be  charged.    If  a  party  be  willing  to  hazard  the  receipt  of 
notice  by  his  correspondent,  and  the  due  attention  of  the  correspon- 
dent to  the  service  of  the  notice,  he  must  abide  the  result.    But  if 
the  party  t'O  be  charged  receive  the  notice  in  due  time,  he  cannot 
object  to  the  means  which  the  owner  or  holder  of  the  bill  has  em- 
ployed.   The  Act  of  Assembly  seems  so  to  regard  the  matter,  where 
it  puts  the  ca^e  of  a  protest  which  ^'  shall  state  that  notice  has  been 
sent  or  delivered  to  the  party  or  parties  to  such  note  or  bill,  and  the 
manner  of  such  notice."    This  protest  states  the  ''  notices  were  for- 
warded to  the  drawer  and  endorsers  under  cover  to  T.  Pbenix,  &c." 
The  notices  were  sent  to  the  drawer  and  endorsers;  the  manner  of 
sending  them  was  by  enclosing  them  under  cover  toT.Phenix,  Balti- 
more.   If  therefore  the  name  of  Pbenix  had  never  been  upon  the 
note,  as  by  the  admission,  now  put  on  the  record  is  found  to  have 
been  the  fact,  we  should  hold  there  was  no  force  in  the  objection, 
that  the  notice  was  not  sent  to  the  parties,  considering  the  Act  of 
1837  to  apply  to  a  case  in  which  a  notary  shall  certify  that  he  has 
sent  notice  to  a  party  under  cover,  addressed  to  a  third  person.    In 
this  case  there  was  evidence  before  the  jury  tending  to  shew  that 
the  appellees  were  acting  as  agents  for  the  bank  without  any  actual 
interest  in  the  bill,  and  the  appellant  has  based  some  of  his  motions 
for  instruction  on  this  theory.    •Consistently  with  this  as- 
sumption,  it  was  quite  in   conformity  with  their  duty  as    *^* 
agents,  to  send,  or  cause  the  notary  to  send,  the  notices  to  the 
principal.     Vide  3  Bos.  dt  Ful.  599,  Eaynes  vs.  Birks^  and  8  Bam. 
^  Ores.  387,  Firth  &  Thrush.    This  would  make  a  clear  case  within 
the  Act. 
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It  is  true  that  in  these  cases,  the  entire  object  designed  bjthe 
Act  is  not  affected,  to  wit,  the  service  of  the  notice  on  the  parties  to 
be  charged,  or  the  equivalent  fact  of  putting  a  notice  separately  ad- 
dressed to  each  into  the  post-office,  but  that  result  ensues,  because 
the  parties  have  not  availed  themselves  of  the  advantage  the  Act 
gave  them.  Their  neglect  to  do  so,  will  require  the  further  proof  to 
the  jury,  that  the  person  to  whom  the  notary  enclosed  the  notices, 
had  served  them  in  due  time.  This  instruction  does  not  ineddle 
with  that  link  in  the  chain  of  testimony;  it  is  not  made  a  question 
whether  notice  was  dul^^  sent  to  the  party  to  be  charged,  bat  to 
Baltimore,  and  that  question  was  in  our  opinion  properly  decided  by 
the  Court. 

The  only  remaining  matter  for  consideration,  is  that  involved  in 
the  instruction  given  at  the  instance  of  the  appellees,  and  in  regard 
to  most  of  which,  our  views  have  been  already  expressed. 

In  this  bill  of  exception,  it  is  carefully  stated  that  Gliafee's  declara- 
tions were  offered  in  reply  to  the  testimony  of  other  witnesses,  but 
we  cannot  agree  that  this  obviates  the  difficulty  which  is  fatal  to 
their  admissibility.  If  the  facts  were  as  Ghafee's  declarations  stated 
them  to  be,  it  was  competent  and  necessary  to  call  him  to  prove 
them,  and  the  rule  which  excludes  hearsay  testimony,  is  as  obliga- 
tory in  repelling  and  discrediting  testimony,  as  in  confirmator>'. 
The  Court  therefore  erred  in  presenting  such  testimony  to  the  jary 
as  the  foundation,  in  any  degree,  upon  which  to  find  a  verdict.  A 
party  may  group  into  one  instruction  as  many  and  as  complicated 
facts  as  he  pleases  to  assume  .his  testimony  will  prove,  and  ask  the 
Court  to  instruct  the  jury  on  the  legal  result  of  that  mass  of  facts, 
but  if  amongst  the  enumerated  facts  there  be  such,  a«  whether  from 
a  total  failure  of  evidence  tending  to  prove  them,  or  from  baviDg 
"IRO  ^®^  ruled  out  of  the  cause,  or  for  other  *  reason,  it  is  not 
•*^'^  competent  for  the  jury  to  act  upon,  he  must  fail  in  his  applica- 
tion. And  if  on  appeal,  this  Court  shall  determine  any  fact  in  8oeh 
hypothesis  to  have  been  improperly  allowed  to  go  to  the  jury,  tbe 
decision  of  the  Court  below  granting  such  prayer  must  be  dissented 
from.  We  find  in  this  instruction  also,  the  objectionable  manner  of 
putting  the  testimony  of  Taylor  before  the  jury,  which  has  been 
alluded  to  when  speaking  of  the  ''  modification  "  to  the  sixth  in- 
struction. We  should  i'eel  ourselves  compelled  to  dissent  from  tbe 
opinion  of  the  Court  below  as  expressed  in  this  instruction,  for  the 
reason  that  they  were  authorized  to  find  one  of  three  alternate  and 
distinct  propositions  of  fact,  without  saying  which.  The  instruction 
is,  that  the  jury  may  infer  that  "notice  was  given  to  the  defendant, 
or  at  least  that  the  notices  taken  by  Taylor,  by  direction  of  defendant 
to  Chafee's  residence,  were  notices  of  protest  for  non-acceptance  of 
the  bill  sued  on,"  or  at  least  might  regard  it  as  '^evidence  to  con- 
firm Taylor."  The  great  point  in  contest,  was  due  notice,  vel  non. 
If  the  evidence  was  legally  sufficient  to  find  for  the  plaintiff  on  that 
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point,  and  the  jury  believed  it,  they  might  find  accordingly,  and  the 
instraction  thus  covered  the  whole  case. 

The  second  assumes  that  the  testimony  might  not  be  legally  suffi- 
cient to  authorize  a  verdict  on  the  point  of  notice  to  defendant,  but 
it  would  authorize  the  jury  to  identify  the  paper  spoken  of  by  Taylor, 
and  which  being  identified,  formed  one  item  in  the  proof  of  notice, 
bat  still  left  open  the  imi>ortant  question  of  when  that  notice  was 
served.  The  third  proposition  is,  that  the  evidence  may  be  regarded 
to  confirm  the  testimony  of 'l^aylor.  But  assuming  Taylor  to  be  sus- 
tained, and  the  jury  satisfied  that  Taylor  was  perfectly  accurate  in 
what  he  had  said,  yet  he  had  not  said  that  he  gave  due  notice  to  the 
defendant,  and  the  jury  might  believe  he  had  served  a  notice,  and 
that  it  was  of  the  dishonor  of  the  bill  sued  on,  and  yet  consistently 
with  this,  they  might  think  it  was  not  proved  to  be  on  the  11th 
Janoary.  We  do  not  think  that  such  an  alternate  series  of  proposi- 
tions should  have  been  presented  to  the  jury  with  au  opinion  that 
they  might  find  some  one  of  them.  It  *  would  be  impossible  ^  _^ 
for  them  to  ascertain  whether  they  were  thereby  authorized  ^^^ 
to  find  the  first  or  the  second.  The  sole  purpose  of  instructing  the 
jary,  is  to  aid  and  enlighten  them  in  their  duty,  so  far  as  it  is  com- 
petent for  the  Court  to  assist  them.  If  counsel  present  to  the  Court 
a  complicated  and  involved  statement  which  it  will  be  difficult  for 
the  jury  to  understand  distinctly,  it  will  be  a  sufficient  ground  upon 
which  the  Court  should  refuse  to  give  a  direction  in  the  terms  asked 
for.  It  is  much  to  be  desired,  that  propositions  for  the  Court,  or  for 
the  jary,  should  be  as  precise  and  distinct  as  possible.  Few  in- 
stances will  be  found  in  which  a  transnction  however  ramified  in  its 
details,  may  not  be  reduced  ifito  something  like  elementary  and  dis- 
tinct parts  or  points,  each  readily  to  be  comprehended  by  minds  of 
ordinary  intelligence. 

It  may  be  ])roper  to  remark,  that  amongst  the  errors  we  have  no- 
ticed, there  are  some,  which  of  themselves  would  not  have  been 
deemed  of  sufficient  influence  in  the  decision  of  the  cause  below,  to 
require  this  Court  to  reverse  the  judgment  and  send  the  case  back; 
hut  there  are  others  of  such  substantial  importance  as  to  induce  us 
to  reverse  the  judgment  and  award  a  procedendo. 

Judgment  reversed,  and  procedendo  awarded. 


BoBBET  W.  Brooke  vs.  William  F.  Bebby. — December,  1843. 

hi  an  action  of  repleyin  brought  for  certain  slaves  by  W.  against  R.  and  E. 
it  was  proved,  that  for  several  years  before  the  1st  January,  1837,  the 
defendant  E.  was  in  possession  of  the  slaves  taken  under  the  writ.  The 
plaintiff  for  the  purpose  of  showing  title  in  himself,  proposed  to  read  to 
the  jury  articles  of  agreement  dated  on  that  day,  between  himself  and 
E.  by  which  the  latter  agreed  to  furnish  him  with  certain  negroes, 
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beariDg  the  same  names  with  those  replevied,)  for  the  period  of  ten 
years.  The  defendant  objected  to  the  admissibility  of  the  articles  of 
agreement,  upon  the  ground  that  there  was  no  evidence  that  he  claimed 
title  under  E.  or  any  connexion  between  them.    Held: 

^  g^^    *  1.  That  if  the  articles  of  agreement  furnished  evidence  that  E's  title 

'-^^  had  passed  to  W.  (the  plaintiff  having  first  showed  that  E.  had 

title,)  they  established  his  title  against  the  defendant,  whether  the  de- 
fendant claimed  under  E.  or  not,  or  whether  £.  had  any  connexion  with 
R.  or  not. 

2.  That  the  question  to  be  decided  was  the  admissibility  of  the  evidence 
offered,  and  not  the  correctness  or  incorrectness  of  the  particular  ground 
on  which  the  Court  below  decided. 

8.  That  there  must  be  some  evidence  to  show  the  identity  of  the  negroes 
assigned,  with  those  replevied. 

4.  That  having  shown  title  in  E,  the  articles  constituted  a  link  of  the  plain- 

tiff ^s  title,  and  would  or  would  not  be  evidence  in  the  cause,  upon  the 
establishment  or  failure  to  establish  the  identity  of  the  negroes. 

5.  That  the  defendant  having  objected  to  the  evidence  on  a  ground  that 

assumed  the  identity  of  the  negroes,  and  before  the  plaintiff  had  an 
opportunity  of  disclosing  his  whole  proof,  the  Court  below  were  justi- 
fied in  assuming,  what  he,  in  such  a  state  of  the  case,  conceded. 

6.  The  original  possession  of  E.  the  negroes  being  replevied  from  him,  and 

bearing  the  same  names  in  the  articles  and  writ,  and  nothing  to  show 
that  E.  had  other  negroes  of  same  name,  is  evidence  of  identity. 

The  action  of  replevin  is  appropriately  applied  to  all  cases  in  which  the 
plaintiff  seeks  to  try  the  title  of  personal  property  and  recover  its  pos- 
session, (a) 

E.  by  articles  under  seal  agreed  with  W.  that  for  the  consideration  therein- 
after mentioned,  he  would  furnish  him  with  negroes,  &o.  '"all  which 
property  is  to  remain  with  the  said  W.  on  the  land  where  he  now  re- 
sides, for  and  during  the  term  of  ten  years,  and  to  pay  him  annually 
the  sum  of,  &c.  W.  agreed  that  he  would  pay  E.  one-half  of  the  crops 
made  during  the  above  time,  and  would  superintend  and  look  after  all 
E's  business. ''  On  the  execution  of  the  agreement,  the  negroes  were 
delivered  to  W.  and  remained  with  him  several  years,  when  they  ran 
away  and  came  to  the  possession  of  E.  and  R.  the  other  defendant  in  the 
writ.  JETeZd,  that  replevin  was  an  appropriate  remedy  for  W. ;  and  he 
was  not  bound  in  order  to  maintain  it,  either  to  show  a  performance,  or 
a  readiness  to  perform  the  agreement  on  his  part,  and  that  the  contract 
gave  him  a  present  and  immediate  right  to  the  negroes,  and  to  posses- 
sion for  ten  years  from  its  execution. 

E.  in  1887,  conveyed  certain  negroes  to  W.  to  be  retained  by  him  for  ten 
years;  some  time  after  the  negroes  ran  away,  and  came  again  to  the 
possession  of  E.  who  in  February,  1840,  executed  a  deed  of  trust  of  all 
his  estate  to  R.  In  an  action  of  replevin  brought  in  May,  1840,  by  W. 
against  E.  and  R.  for  the  negroes,  the  defendants  proved  that  in  March, 
1840,  R.  called  on  W.  and  .informed  him  of  his  deed,  and  that  became 
to  demand  the  land,  negroes,  &c.  of  E.  then  in  W^s  possession,  who 
said,  there  are  the  negroes,  go  and  take  them,  I  have  no  title  to  them, 
but  I  will  not  give  up  the  land ;  that  two  of  the  negroes  in  controversj 

(a)  Approved  in  McKinzie  vs.  R,  R.  Co.  28  Md.  174.    See  CuUum  vs.  Bevcau, 
6  H.  &  J.  885. 
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were  then  in  view  of  the  parties  at  work  with  other  negroes,  proved  to 
have  been  the  property  of  E.  Under  such  a  state  of  facts,  the  plaintiff, 
for  the  purpose  of  rebutting  the  inference  that  he  surrendered  and 
abandoned  all  right  to  the  negroes,  *  may  show  that  immediately  •■  s  s 
after  the  demand  made  upon  him  by  R.  that  he,  R.  and  the  wit-  ^OO 
ness  who  proved  it,  went  to  the  residence  of  E.  where  W.  asked  him  in 
the  presence  of  all  the  parties,  whether  he  had  authorized  R.  to  interfere 
with  the  property  mentioned  in  the  agreement  of  1887,  and  that  £. 
replied  he  bad  not,  that  his  intention  was  to  convey  his  residuary  inte- 
rest in  the  property  in  W^s  posession. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  replevin,  brought  on  the  16th  May,  1840,  by  William  F.  Berry 
against  Elisha  Berry  (who  died  before  the  trial,)  and  Robert  W. 
Brooke,  for  the  negro  slaves  mentioned  in  the  proof.  The  slaves 
were  replevied  and  delivered  to  the  plaintiff. 

The  defendant  pleaded — 

1.  Property  in  the  defendant. 

2.  Property  in  a  stranger. 

3.  Nan  oepit 

4.  Actio  non  ctocrevit  infra  tres  annos. 

On  these  pleas  issues  were  joined,  and  the  jury  found  the  follow- 
ing verdict,  viz :  that  the  plaintiff  is  entitled  to  the  possession  of  the 
negroes  replevied  in  this  case,  to  wit,  John,  Bill  and  Hanson,  for  the 
QDBxpired  term  of  ten  years,  which  commenced  on  the  1st  January, 
1837,  and  one  cent  damages. 

Ist  Exception.  At  the  trial  of  this  cause,  the  plaintiff  to  maintain 
the  issues  joined  on  his  part,  proved  to  the  jury  that  for  eight  or  ten 
years  prior  to  the  1st  January,  1837,  Elisha  Berry,  one  of  the  defend- 
ants, against  whom  the  writ  in  this  cause  issued,  was  in  the  posses- 
sion of  the  negroes  taken  under  the  writ^  that  he  the  said  Elisha 
Berry,  died  in  the  month  of  April,  1841,  and  was  alive  and  in  being 
at  the  period  of  the  execution  of  the  writ.  The  plaintiff  then,  for 
the  purpose  of  showing  title  in  himself,  proposed  to  read  to  the  jury 
the  following  articles  of  agreement,  between  the  said  Elisha  Berry 
and  the  plaintiff,  dated  the  1st  January,  1837,  which  are  as  follows : 

^'Articles  of  agreement  made,  concluded  and  agreed  upon,  this  1st 
day  of  January,  1837,  between  Elisha  Berry,  of  Prince  George's 
County,  of  the  one  part,  and  William  F.  Berry,  of  ♦  the  same 
place,  of  the  other  part,  as  follows,  to  wit:  The  said  Elisha  **" 
Beiry,  for  the  consideration  hereinafter  mentioned,  doth  for  himself, 
his  executors  and  administrators,  covenant,  promise  and  agree,  to 
and  with  the  said  William  F.  Berry,  his,  executors,  administrators 
and  assigns,  that  he  the  said  Elisha  Berry,  shall  and  will  furnish  him 
the  said  William  F.  Berry,  with  the  following  property,  to  wit,  one 
negro  man  named  John,  one  negro  man  named  Andrew,  one  negro 
man  named  Bobert,  one  boy  named  John,  one  boy  named  Hanson, 
one  boy  named  Bobert,  one  woman  named  Beck,  and  one   boy 
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named  Bill;  two  plough  horses,  two  oxen,  ploughs,  cart,  and  other 
plantation  utensils;  all  which  property  is  to  remain  with  the  said 
William  F.  Berry,  on  the  land  where  he  now  resides,  ibr  and  daring 
the  term  of  ten  years  from  the  date  hereof.  And  he  the  said  Elisha 
Berry,  doth  further  covenant  and  agree  to  pay  to  the  said  William 
F.  Berry,  one  hundred  and  fifty  dollars,  annually;  and  the  said  Wil- 
liam F.  Berry,  on  his  part,  doth  herehy  covenant  and  agree,  that  he 
will  pay  to  the  said  Elisha  Berry,  the  one-half  of  the  crops  made  by 
him  the  said  William  F.  Berry,  for  and  during  the  term  above 
named,  after  deducting  the  expenses  for  making  the  said  crops.  And 
he  the  said  William  F.  Berry,  doth  covenant  and  agree  to  superintend 
and  look  after  all  the  said  Elisha  Berry's  business.  For  the  true  and 
faithful  performance  of  the  foregoing  covenants  and  agreements,  the 
said  parties  do  hereby  respectively  bind  themselves  and  their  respec- 
tive heira,  executors  and  administrators,  each  to  the  other,  his  execu- 
tors and  administrators,  in  the  sum  of  one  thousand  dollars.  In  wit- 
ness whereof,  they  have  hereunto  set  their  hands  and  aflSxed  their 
seals,  the  day  and  year  above  written. 

Elisha  Bebbt,  [Seal] 

W.  F.  Bebbt,  [Seal.] 

Signed,  sealed  and  delivered  in  the  presence  of  Enoa  />.  Furguaon. 

But  the  defendant  objected  to  the  admissibility  of  said  articles  of 
agreement,  upon  the  ground  that  there  was  no  evidence  to  shew  that 
he  claimed  title  under  the  said  Elisha  Berry,  or  that  there  was  any 
connection  between  them.  The  Court,  •  [Stephen,  C.  J.  and 
*^*  Key,  A.  J.,]  however,  overruled  the  objection,  and  suffered 
the  said  paper  to  be  read  to  the  jury.  To  which  opinion  of  the  Coart, 
permitting  the  said  paper  to  be  read  to  the  jury,  the  defendant  ex- 
cepted. 

2nd  Exception.  After  the  evidence  mentioned  in  the  preceding 
bill  of  exceptions,  (and  which  is  to  be  considered  part  of  this  excep- 
tion,) had  been  offered  by  the  plaintiff',  the  plaintiff  further  proved, 
that  the  negroes  replevied  in  this  cause,  are  part  of  those  mentioned 
in  the  said  agreement,  and  that  immediately  on  the  execution  of  the 
said  agreement,  the  said  negroes  so  replevied,  were  delivered  into 
the  possession  of  the  said  plaintiff,  and  remained  with  him  until  the 
spring  of  the  year  1840,  when  they  ran  away,  and  came  to  the  posses- 
sion of  Elisha  Berry  and  the  defendant.  The  defendant  tbereopon 
insisted,  that  upon  all  the  preceding  evidence,  the  plaintiff  had  not 
shewn  himself  entitled  to  recover  in  the  present  action. 

1.  Because  he  had  not  shewn  that  he  had  performed  or  offered  to 
perform  the  covenants  to  be  performed  on  his  part,  and 

2.  Because  his  remedy,  if  he  has  any,  is  by  an  action  of  debt  or  cove- 
nant on  the  said  agreement,  and  prayed  the  Court  to  instruct  the  joiy 
accordingly.  But  the  Court  [Stephen,  C.  J.,  and  Key,  A.  J.,]  over- 
ruled  the  objection  and  refused  the  instruction.  The  defendant  ex- 
cepted. 
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3rd  Exception.  This  being  an  exception  by  the  plaintiff  below, 
who  did  not  appeal,  is  not  decided  by  this  Coart,  bat  inserted  as 
containing  a  part  of  the  evidence. 

At  the  trial  of  this  cause,  after  the  evidence  \i\  the  preceding  ex- 
ceptions, which  by  agreement  is  to  betaken  as  part  of  this  exception, 
the  plaintiff  to  maintain  the  issnes  on  his  part  joined,  offered  in  evi- 
dcDoe  to  the  jury,  the  articles  of  agreement  bearing  date  the  Ist  day 
of  January,  1837,  having  first  proved  their  due  execution  by  the 
plaintiff  and  the  defendant  Elisha  Berry. 

The  plaintiff  also  proved,  that  on  the  day  of  the  execution  of  the 
said  paper,  the  negroes  in  controversy  in  this  cause,  were  in  virtue  of 
said  agreement,  put  into  the  possessiou  of  the  plaintiff,  and  that  they 
remained  in  his  possession  until  the  *  spring  of  1840,  when  ^  _  . 
they  ran  away,  and  were  in  the  possession  of  the  said  defend-  '-^^ 
ants  Elisha  Berry  and  R.  W.  Brooke,  when  the  writ  of  replevin  is- 
saed  in  this  canse.  The  plaintiff  also  proved,  that  for  some  eight  or 
ten  years  prior  to  the  execution  of  said  paper,  the  negroes  replevied 
m  this  cause,  were  in  the  possession  of  Elisha  Berry. 

The  defendant  then,  in  support  of  the  issues  on  his  part  joined, 
offered  to  read  in  evidence  to  the  jury,  a  deed  of  trust  from  Elisha 
fierry  to  the  defendant  R.  W.  Brooke,  dated  24th  February,  1840, 
which  is  as  follows : 

This  indenture  made  this  24th  day  of  February,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty,  between  Elisha  Berry, 
of^  &c.,and  Robert  W.  Brooke,  of,  &c.,  witnesseth,  that  for  and  in 
consideration  of  the  sum  of,  &c.,  to  him  in  hand  paid  by  the  said 
Robert  W.  Brooke,  the  receipt,  &c.,  he  the  aforesaid  Elisha  Berry^ 
hath  given,  granted,  &c.,.and  by  these  presents  doth  give,  &c.,  unto 
the  said  Robert  W.  Brooke,  his  heirs  and  assigns,  all  that  tract  or 
parcel  of  land  called  and  known  by  the  name  of  Good  Luck  or  Spring- 
field, upon  which  the  said  Elisha  Berry  now  resides,  lying  and  being 
in  the  county,  together  with  all  and  singular  the  buildings,  &c., 
and  all  the  estate,  right,  title  and  interest  whatsoever  of  him  the 
said  Elisha  Berry,  which  he  hath,  either  in  law  or  equity,  of,  in  and 
to,  &c.,  &c. ;  together  with  all  my  slaves,  that  I  have  now  in  my  pos- 
session, to  wit,  &c. ;  together  with  all  my  household  and  kitchen 
famiture,  and  all  the  farming  utensils,  and  all  the  plantation  stock ; 
asalso  the  whole  or  whatsoever  portion  or  portions  of  the  estate  of 
the  late  Nancy  Berry,  deceased,  which  is  devised  to  me  in  her  will 
and  to  which  I  may  be  entitled  to  in  the  distribution  of  her  estate, 
whether  real  or  personal,  now  or  at  any  time  hereafter,  whatsoever 
consisting.  To  have  and  to  hold  all  the  aforesaid  tracts,  parts  or 
parcel  of  land,  and  ail  the  said  negroes  and  slaves,  household,  and 
kitchen  furniture,  plantation  stock,  goods  and  chattels,  whether  in 
possession,  remainder  or  reversion,  unto  him  the  said  Rol)ert  W. 
Brooke,  his  heirs  and  assigns  forever.    In  trust,  nevertheless,  to  have 
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^  and  to  hold  the  above  deacribed  *  real  and  penonal  propertiy 

'^^^  forever,  in  trust,  to  and  for  the  ase,  in  tent  and  purpose, 
that  is  to  say,  for  the  use  of  my  five  children,  Mary  Ann  Brooke, 
&c. ;  nevertheless, ,  to  have  and  to  hold  unto  hiui  the  said  Robert 
W.  Brooke,  his  heirs  and  assigns,  the*  rents,  issues  and  profits 
of  the  aforesaid  parts  or  parcels  of  land,  together  with  all  the  pro- 
fits which  may  in  any  manner  issue  out  of,  or  appertain  to  all  or  any 
part  of  the  above  described  laud,  goods  and  chattels,  to  and  for  the 
use  of  the  said  Mary  Ann  Brooke,  Louisa  Berry,  William  Berry, 
Nancy  Berry  and  Eliza  Berry.  Aud  the  within  Elisha  Berry  him- 
self, be  well  supported  as  long  as  he  may  live,  out  of  the  witbio 
named  real  and  personal  estate  heretofore  named  in  said  deed, 
and  for  no  other  use  or  behoof  whatsoever;  and  the  aforesaid 
Elisha  Berry,  for  himself  and  his  heirs,  executors  and  adminis- 
trators, doth  covenant  and  agree  with  the  said  Robert  W.  Brooke, 
his  heirs  and  assigns,  that  he  the  said  Elisha  Berry,  and  his 
heirs,  the  aforesaid  tracts,  parts  or  parcels  of  land,  hereby  granted, 
bargained  and  sold,  with  the  appurtenances  hereunto  belonging,  to 
him  the  said  Robert  W.  Brooke,  his  heirs  and  assigns,  against  the 
said  Elisha  Berry,  and  his  heirs,  and  all  claiming  under  him  or  them 
any  right,  title  or  interest  in  and  to  the  same,  or  any'  part  thereof, 
shidl  and  will,  and  by  these  presents  forever  warrant  and  defend. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  the  day 
and  year  above  written.  Elisha  Berbt,  [Seal.] 

Signed,  sealed  and  delivered  in  the  presence  of  us,  John  Andentm^ 
Thomas  Clements. 

The  said  deed  embracing  the  negroes  in  controversy.  And  further 
offered  to  prove  by  credible  witnesses,  tjiat  sometime  in  March, 
1840,  the  defendant  R.  W.  Brooke,  called  on  the  plaintiff,  and 
stated  to  him,  that  he  had  obtained  a  deed  of  trust  from  Elisha 
Berry  to  him,  of  all  the  property  of  Elisha  Berry,  in  the  possession 
of  the  plaintiff,  and  that  he  came  to  demand  the  land,  negroes,  farm- 
ing utensils,  and  all  other  pi-operty  of  Elisha  Berry,  then  in  the  plain- 
tiff^s  possession,  and  that  the  plaintiff  said,  there  are  the  negroes, go 
and  take  them,  I  have  no  title  to  them,  but  I  will  not  give  up  the  land ; 

"I  fti\  ^"^  ^^^^  *  P''^^®^?  ^h**  ^^^  ^^  *^®  negroes  in  controversy,  were 
*''^  then  in  view  of  the  parties  at  work  with  other  negroes,  proved 
to  have  been  the  property  of  Elisha  Berry. 

Tbe  plaintiff  then  to  rebut  the  evidence  so  offered  by  the  defend- 
ant, offered  to  prove  by  a  competent  witness,  that  after  the  eieco* 
tion  of  the  said  deed  of  trust,  and  after  the  said  negroes  were  re- 
plevied in  this  suit,  he  the  witness,  was  in  company  with  Elisha 
Berry  at  his  house  together  with  the  plaintiff,  when  Elisha  Berry 
told  plaiutiff  in  the  presence  of  witness,  that  he  had  never  author- 
ized tbe  defendant  Brooke,  to  interfere  with  the  plaintiff's  possee- 
sion  of  said  negroes,  and  that  he  did  not  design  by  the  deed  of  traat 
aforesaid,  to  authorize  said  Brooke  to  interfere  with  the  possession 
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of  any  property  embraced  in  the  articles  of  agreement  of  January, 
1837. 

The  defendant,  by  his  counsel,  objected  to  the  admissibility  of  said 
testimony,  so  proposed  to  be  offered  by  the  plaintiffs,  upon  the 
ground  that  said  evidence  would  conflict  with  his  said  deed  of  Feb- 
ruary, 1840,  and  that  the  grantor  in  said  deed,  after  its  execution, 
could  not  by  any  act  or  declaration  of  his,  impair  the  rights  of  the 
grantee,  or  of  the  parties  beneficially  int'Crested  therein,  and  the 
Goort  being  of  that  opinion,  excluded  said  proof  from  the  consideration 
of  the  jury;  from  which  opinion  of  the  Court,  and  their  refusal  to 
permit  said  proof  to  go  to  the  jury,  the  plaintiff,  by  his  counsel, 
prayed  leave  to  except. 

4th  Exception.  After  the  evidence  contained  in  the  preceding 
exceptions,  and  which  are  made  part  of  this  exception,  had  been 
offered  to  the  jury,  the  plaintiff  offered  to  prove  by  Elisha  Perry,  a 
competent  witness,  that  immediately  after  Eobert  W.  Brooke  had 
demanded  the  property  in  question  from  the  plaintiff^  as  proved  in 
the  preceding  exceptions,  and  on  the  same  day,  the  said  Eobert  W. 
BrooJLe,  William  F.  Berry,  the  witnesses  by  whom  the  demand  was 
proved,  and  the  said  Elisha  Perry,  went  together  to  the  residence  of 
Elisha  Berry,  distant  about  four  miles  from  the  place  were  the  de- 
mand was  made ;  that  E.  W.  Brooke  went  after  Elisha  Berry,  and 
when  they  were  all  together,  a  conversation  ensued,  in  which  William 
F.  •Berry  asked  Elisha  Berry,  in  the  presence  of  Eobert  W.  -^- 
Brooke,  whether  he  had  authorized  Eobert  W.  Brooke,  to  •*"* 
demand  or  interfere  with  the  property  mentioned  in  the  said 
agreement  of  January,  1837,  and  Elisha  Berry  replied,  that  he  had 
not  authorized  him  to  take  possession  of,  or  interfere  with  that  prop- 
erty, and  that  he  only  designed  by  the  deed  of  February,  1840,  to 
give  him  present  control  over  the  property  at  Springfield,  and  to 
convey  his  residuary  interest  in  the  property  in  William  F.  Berry's 
possession. 

The  defendant  objected  to  the  admissibility  of  this  evidence,  on 
the  ground  that  it  would  conflict  with  the  said  deed  of  February, 
1840,  and  because  the  grantor  in  that  deed,  could  not  after  its  exe- 
CQtiou,  by  any  act  or  declaration  of  his,  impair  or  affect  the  rights  of 
the  grantee,  or  of  the  parties  beneficially  interested  therein ;  but  the 
Court  overruled  the  objection,  and  permitted  the  said  evidence  to  go 
to  the  jury.    The  defendant  excepted. 

The  verdict  being  tor  the  plaintiff,  the  defendant  took  this  appeal. 

The  cause  was  argued  before  Abcheb,  Dobsey,  Ghambebs,  and 
Spbnoe,  JJ. 
</.  Johnson  and  T.  F.  Bowie^  for  the  appellants. 
T.  0.  Pratt  and  0.  C.  Magruder^  for  the  appellee. 

Abchsb,  J.  delivered  the  opinion  of  this  Court.  The  inadmissi- 
bility of  the  evidence  of  the  articles  of  agreement  set  out  in  the  first 
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bill  of  exceptions,  was  pnt  in  the  Court  below,  npon  that  gronnd  that 
there  existed  no  privity  between  Brooke  and  Elisha  Berrj,  or  that 
he  claimed  title  under  Elisha  Berry;  this  conld certainly  famish  do 
justifiable  ground  for  the  rejection  of  the  evidence.    If  the  articles 
of  agreement  furnished  evidence  that  Elisha  Berry's  title  had  passed 
to  the  plaintiff,  (the  plaintiff  having  first  shown  that  Elisha  Beny 
had  title,  they  established  his  right  to  recover  against  the  defend- 
ant, whether  the  defendant  claimed  title  under  Elisha  Berry  or  not, 
1 AO    *^^  whether  he  had  any  connexion  with  Berry  or  not.    •  If  a 
■^'''^   contrary  doctrine  prevailed,  every  wrong-doer  would  defend 
himself  against  a  plaintiff's  title,  however  clearly  made  out,  if  heooold 
establish  the  fact  that  he  were  not  in  privity  with  the  party  from 
whom  the  plaintiff  deduced  his  title.    Such  a  doctrine  would  be  sub- 
versive of  all  the  principles  npon  which  the  action  is  founded.    This 
ground  is,  however,  not  insisted  npon  in  this  Court,  but  it  is  said, 
the  articles  of  agreement  should  be  lejected  as  evidence,  because 
they  are  not  accompanied  with  any  proof,  or  offer  to  prove,  or  state- 
ment of  counsel,  that  they  have  proof  of  the  identity  of  the  negroes 
replevied,  and  the  negroes  named  in  the  agreement.    It  is  admitted 
that  the  question  before  us  is,  the  admissibility  of  the  evidence,  and 
not  the  correctness  or  incorrectness  of  the  particular  ground  upon 
which  the  Court  below  may  have  decided  the  question ;  and  it  must 
be  admitted,  that  without  some  evidence  showing  the  identity  of  the 
negroes,  the  articles  of  agreement  would  not  establish  the  plaintiff^ 
title.    But  having  shown  title  in  Elisha  Berry,  these  articles  of  agree- 
ment constituted  a  link  in  the  plaintiff's  title,  and  would  or  would  not 
be  evidence  in  the  cause  upon  the  establishment  or  failure  to  establish 
the  identity  of  the  negroes.    Before,  however,  the  plaintiff  has  an 
opportunity  of  disclosing  his  whole  case,  the  evidence  is  objected  to 
upon  a  ground  which  assumes  the  identity  of  the  negroes,  placing  the 
inadmissibility  of  the  evidence  upon  the  want  of  privity  between 
Elisha  Berry  and  the  defendant.    In  such  a  state  of  the  case,  we 
apprehend  the  Court  below  were  fully  justified  in  acting  upon  such 
assumption  in  forming  their  judgment  on  the  admissibility  of  the  evi- 
dence. But  independent  of  this  ground,  we  think  the  Court  were  right, 
because  the  bill  of  exceptions  contains  evidence  proper  for  the  con- 
sideration of  the  jury,  as  to  the  identity  of  the  negroes.    It  is  proved, 
that  for  ten  years  anterior  to  the  1st  of  January,  1837,  Elisha  Berry, 
was  in  possession  of  the  negroes  replevied  in  this  suit,  to  wit.  Bill, 
John  and  Hanson,  and  the  articles  of  agreement  stipulate  that  Billf 
John  and  Hanson,  among  others,  shall  be  furnished  to  Berry,  the 
plaintiff*,  and  shall  remain  with   him  for  ten  years  from  the  date 
thereof.    Now  this  was  certainly  evidence  from  •which  it 
*"•'  could  be  inferred  that  the  negroes  replevied  and  the  negroes 
in  the  agreement  were  the  same,  unless  it  were  shown  on  the  part 
of  the  defendant,  that  Elisha  Berry  had  other  negroes  of  the  saioe 
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name.    We  therefore  think  the  Goart  were  right  in  their  opinion  in 
the  first  bill  of  exceptions. 

That  an  action  of  replevin  is  an  appropriate  remedy  in  this  case, 
we  cauDot  doubt.  By  the  law  of  Maryland  it  is  appropriately  ap- 
plied to  all  cases  in  which  the  plaintiff  seeks  to  try  the  title  to  per- 
soDal  property,  and  recover  its  possession,  and  we  are  clearly  of 
opinion,  that  the  plaintiff  was  entitled  to  the  possession  of  these 
negroes,  which  had  been  delivered  to  him  under  the  agreement,  and 
that  his  right  of  possession  was  not  divested  by  their  running  away 
and  getting  into  the  possession  of  the  defendants,  and  that  as  pre- 
liminary to  the  establishment  of  such  right  of  possession,  no  evi- 
dence whatever  was  necessary  to  be  furnished  of  a  performance,  or  a 
readiness  to  perform  the  agreement  on  the  part  of  the  plantiff. 

The  covenants  in  this  deed  are  independent.  The  covenant  to  de- 
liver the  negroes  to  the  plaintiff,  is  first  in  order  of  time,  for  without 
the  negroes  the  plaintiff  could  not  make  a  crop  to  divide  according 
to  the  agreement,  with  the  defendant  Berry,  and  if  there  had  been 
a  failure  to  deliver  the  negroes,  an  action  could  have  been  immedi- 
ately sustained  on  the  covenant.  There  existed  a  present  and  im- 
mediate right  in  virtue  of  the  contract  to  the  possession  of  the 
negroes,  and  the  contract  was  executed  by  the  parties  in  conformity 
with  this  construction,  and  the  plaintiff  was  entitled  to  the  posses- 
sion for  the  whole  term  of  ten  years  by  the  express  stipulations  of 
the  contract.  Neither  party  possessed  any  power  to  rescind  the 
contract  against  the  will  of  the  other,  nor  did  the  non-performance 
by  the  plaintiff  on  his  part  (if  such  were  the  fact,)  destroy  the  rights 
which  he  had  acquired  under  the  contract.  The  casual  possession  of 
the  negroes  acquired  by  the  defendant  Berry,  did  not  enable  him  to 
retain  the  negroes,  and  to  treat  the  agreement  as  a  nullity.  That  it 
was  the  intention  of  the  parties  to  the  contract,  that  possession  of 
the  negroes  should,  immediately  on  the  execution  of  the  agreement, 
pass  to  William  F.  Berry,  is  clear,  not  •only  from  the  acts  of 
the  parties,  but  from  the  terms  of  the  agreement.  The  1"^ 
negroes  are  proved  to  have  been  immediately  delivered,  and  the 
agreement  stipulates  that  he  shall  have  them  for  ten  years  from  the 
execation  of  the  agreement.  The  case  of  Culver  vs.  Shriner^  re- 
ported mb  H,  i&  J.  219,  does  not  militate  against  our  views  in  this 
case.  On  the  contrary,  they  are  strengthened  by  the  opinion  ex- 
pressed by  the  Court  in  that  case.  The  Court  there  say,  that  "from 
every  part  of  the  articles  entered  between  the  parties,  it  is  most 
evident  that  each  relied  upon  the  instrument  of  writing  to  compel  a 
compliance  with  their  respective  stipulations."  But  in  this  case  no 
SQch  reliance  was  placed,  so  far  as  regards  the  delivery  of  the  negroes 
in  controversy.  They  were  to  pass  upon  the  execution  of  tbe  agree- 
ment; for,  by  the  terms  of  the  agreement,  William  F.  Berry  was  to 
be  famished  with  the  property  for  ten  years  from  the  date  of  the 
agreement.    It  is  apparent  that  the  action  of  replevin  would  have 
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been  Rustained  in  the  case  of  Culver  vs.  Shrinerj  if  the  contract  had 
been  executed ;  for  the  Court  say,  <'  if  it  had  appeared  that  Shnoei 
had  complied  with  the  contract,  that  the  mother  of  the  children  in 
controversy  had  been  kept  on  the  place  where  the  childrea  were 
born,  and  that  Shriner  had  got  possession  which  Kemp's  execotor 
soaght  to  disturb,  then  it  might  be  said  that  the  property  and  every 
right  to  the  issue  passed,  for  it  was  both  a  covenant  and  a  graot" 
In  the  case  before  the  Court,  the  right  of  possession  was  intended 
to  pass  on  the  execution  of  the  agreement,  and  according  to  the 
agreement  the  possession  did  actually  pass,  and  the  rights  of  W.  F. 
Berry  were  thus  perfected  in  the  property.  No  act  was  to  l)e  done 
by  W.  F.  Berry,  as  preliminary  to  the  accrual  of  his  title.  The  con- 
sideration which  he  was  to  give,  arose  after  the  crops  were  made 
with  the  hands  and  implements  furnished,  and  the  property  thus 
acquired  could  not  be  divested  either  by  a  failure  to  comply  with  his 
part  of  the  contract,  or  by  the  negroes  getting  into  the  possession  of 
Elisha  Berry  by  absconding. 
The  fourth  bill  of  exception  is  taken  upon  the  admission  by  the 
Court  of  a  certain  conversation  passing  between  sundry  •wit- 
'^^^  nesses  and  Elisha  Berry,  in  the  presence  of  the  other  de- 
fendant Brooke,  in  reference  to  Elisha  Berry's  design  and  intention 
in  executing  the  deed  of  1840,  in  relation  to  the  negroes  in  contro- 
versy. This  evidence  is  objected  to  as  inadmissible  upon  the  ground 
that  no  parol  evidence  can  be  received  to  contradict  a  deed.  Had 
evidence  been  offered  for  such  a  purpose,  it  would  have  been  clearij 
inadmissible.  But  it  appears  from  the  evidence  detailed  in  the  third 
bill  of  exceptions,  which  is  made  a  part  of  the  one  now  under  con- 
sideration, that  evidence  had  been  offered  on  the  part  of  the  de- 
fendant to  show  that  after  the  deed  had  been  executed,  upon  a 
demand  made  upon  the  plaintiff  for  the  negroes  in  controversy,  he 
had  surrendered  and  abandoned  all  right  to  them.  The  evidence 
now  offered  was  admissible  for  the  purpose  of  rebutting  the  evideoce 
thus  offered  on  the  part  of  the  defendant.  That  he  should  hare 
sought  out  Elisha  Berry  immediately  after  the  language  attributed 
to  him,  and  should  have  demanded  of  him  whether  he  authorized 
Brooke,  the  grantee  in  the  deed,  to  demand  or  interfere  with  the 
property  mentioned  in  the  agreement  of  January,  1837,  was  calcn- 
lated  to  induce  the  jury  to  believe  that  he  had  not  surrendered  the 
property,  and  was  proper  evidence  to  be  submitted  to  them,  on  the 
question,  whether  he  had  or  had  not  abandoned  the  property. 

Judgment  affirmed* 
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Thomas  M.  D.  Baden  et  al  vs.  The  State,  use  of  William 

Clarke.— December,  1843. 

The  siiigle  bill  of  a  collector  of  the  county,  sealed  as  collector,  promising  to 
pay  the  equitable  plaintiff  in  the  action,  a  sum  of  money  ''for  value 
received,  with  interest,  the  same  being  for  county  paper  due  for  the 
year  1836-7.'*  Hdd:  to  be  sufficient  evidence  in  the  absence  of  contra- 
dictory proof,  to  entitle  the  plaintiff  to  a  verdict  upon  the  bond  of  the 
collector,  as  well  against  the  principal  as  his  securities. 

Snch  a  bill,  is  an  implied  admission,  that  the  obligor  had  collected  and  re- 
ceived the  amount  therein  mentioned ;  that  the  same  had  been  levied, 
and  the  levies  transferred  to  the  obligee. 

*  After  verdict,  upon  motion  in  arrest,  the  Court  will  presume  that  -g  ^^ 
sufficient  proof  was  offered  to  the  jury,  to  enable  them  to  find  •■•^^ 
all  the  allegations  in  the  pleadings,  substantially  necessary  to  support 
the  claim  of  the  plaintiff. 

The  objection  that  the  breaches  assigned  upon  the  record,  are  not  sufficiently 
specific,  in  stating  the  names  of  parties  for  whom  levies  were  made,  and 
the  amounts  levied  for  each  person,  cannot  avail  on  a  motion  in  arrest. 

A  party  for  whom  a  sum  has  been  levied  in  the  county  levies,  may  make  a 
valid  transfer  thereof  without  writing. 

Where  the  assigpned  breaches  are  not  sufficiently  specific,  after  issue  joined 
upon  them  the  defendant  may  claim  a  bill  of  particulars,  to  enable  him 
to  prepare  his  defence. 

Appeal  from  Prince  Oeorge's  County  Court.  This  was  an  action 
of  debt,  broufi^bt  by  the  appellee  against  the  appelhints,  on  the  28th 
September,  1837. 

The  plaintiff  declared  on  the  bond  of  T.  M.  D.  Baden  and  others, 
dated  18th  July,  1836,  which  contained  the  following  condition,  viz: 
'*the  condition  of  the  above  obligation  is  such,  that  if  the  above 
bonnd  Thomas  M.  D.  Baden,  appointed  collector  of  Prince  George's 
Coanty,  shall  well  and  faithfully  execute  the  several  duties  required 
of  him  by  law,  and  nhall  well  and  truly  account  for,  and  pay  to  the 
justices  of  the  Levy  Court,  or  their  (»rder,  the  several  sums  of  money 
which  he  shall  receive  or  l>e  answerable  for  by  law,  at  such  time  as 
the  law  shall  direct,  then  the  above  obligation  to  be  void,  else  to  be 
and  remain  in  full  force  and  virtue  in  law."  The  defendants  pleaded 
general  peribrmance. 

The  plaintiffs  replied,  that  at  the  time  of  making  the  writing 
obligatory  aforesaid,  and  thereafter,  the  said  Thomas  M.  D.  Baden 
was  collector  of  the  county  charges  and  public  assessments,  imposed 
by  law  on  the  inhabitants  of  the  said  county,  and  that  before  the 
making  of  the  said  writing  obligatory,  to  wit,  on  the  14th  day  of 
Jaly,  1836,  there  was  allowed  by  the  justices  of  the  Levy  Court  of 
said  county,  auto  sundry  citizens  of  said  county,  or  others,  divers 
sums  of  money,  for  divers  services,  and  so  forth,  amounting  in  the 
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whole  to  the  sam  of  eight  handred  and  five  dollars,  carrent  money, 
which  said  several  saais  of  moDey,  had  by  the  persons  thereto  en- 
titled as  aforesaid,  been  transferred  and  assigned  to  the  said  William 
^  ^  *  Clarke  in  the  endorsement,  of  the  writ  issued  in  thifi  cause 
-^^  '  mentioned,  and  for  whose  use  this  suit  is  instituted,  whereof 
the  said  Thomas  M.  D.  Badeu,  collector  aforesaid,  afterwards,  that 
is  to  say,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  had 
notice.  And  the  said  State,  by  its  said  attorney,  further  in  fact 
saith,  after  the  said  sums  of  money  had  been  transferred  and  as- 
signed to  the  said  William  Clarke,  in  manner  and  form  aforesaid,  to 
wit,  on  the  28th  day  of  July,  1837,  the  said  Thomas  M.  D.  Baden,  as 
collector  aforesaid,  accounted  together  with  the  said  William  Clarke, 
of  and  concerning  the  said  sums  of  money,  and  upon  that  account- 
ing, the  said  Thomas  M.  D.  Baden,  as  collector  aforesaid,  was  in- 
debted to  the  said  William  Clarke,  in  the  sum  of  eight  hundred  and 
five  dollars,  current  money  aforesaid.  And  the  said  Thomas  M.  D. 
Biideu,  as  collector  aforesaid,  being  so  found  indebted  to  the  said 
William  Clarke,  in  the  said  sum  of  eight  hundred  and  five  dollars, 
current  money,  then  and  there  passed  to  the  said  William  Clarke, 
his  certain  bill  obligatory,  for  the  payment  thereof  with  interest, 
which  said  bill  obligatory,  sealed  with  the  seal  of  him  the  said 
Thomas  M.  D.  Baden,  bearing  date  the  day  and  yearJast  aforesaid, 
is  herewith  brought  into  Court;  and  the  said  State,  by  its  said  at- 
torney, further  in  fact  saith,  that  the  said  several  sums  of  money,  so 
as  aforesaid  allowed  by  the  justices  of  the  Levy  Court  of  said 
county,  were  assessed,  laid  and  imposed  by  them  on  the  inhabitants 
of  said  county,  and  the  said  Thomas  M.  D.  Badeu,  as  collector  afore- 
said, was  required  by  the  duties  of  his  office,  by  reason  of  the 
premises,  to  collect  and  receive  the  same,  for  the  use  of  the  said 
William  Clarke,  to  whom  the  same  had  been  transferred  and  as- 
signed as  aforesaid.  And  the  said  State  further  saith,  that  althoogh 
the  said  Thomas  M.  D.  Baden,  as  collector  aforesaid,  after  making 
the  said  writing  obligatory,  and  before  the  issuing  of  the  writ 
original,  of  the  said  State  against  the  said  defendants  in  this  canse, 
did  collect  and  receive  the  said  sums  of  money  amounting  as  afore- 
said, to  the  sum  of  eight  hundred  and  five  dollars,  cnrrent  money, 
assessed,  laid  out  and  imposed  as  aforesaid;  yet  the  said  sums  of 
money,  or  any  part  thereof,  although  often  thereto  required,  &c. 

•  The  single  bill  referred  to,  will  be  found  in  the  bill  of  ex- 
^^^   ceptions.    The  defendants  rejoined. 

1.  And  the  said  defendants,  John  E.  Baden,  &c.,  say,  that  the 
said  State,  its  action  aforesaid  against  them,  to  have  or  maintain 
ought  not,  because  they  say,  that  the  said  Thomas  M.  D.  Baden,  as 
collector  as  aforesaid,  in  said  replication,  did  not  collect  and  receive 
the  said  several  sums  of  money,  levies  and  assessments,  mentioned 
in  the  said  replication,  or  any  of  them  as  stated  by  the  said  State; 
and  that  the  said  sums  of  money,  levies  and  assessments,  were  not 
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levied  and  imposed  upon  the  inhabitants  of  the  said  coanty,  as 
stated  b}*  the  said  State,  nor  were  thej,  or  any  of  them  assigned  to 
the  said  William  Clarke,  as  stated  in  the  said  replication. 

2.  And  the  said  defendants  further  say,  by  way  of  rejoinder,  that 
the  said  Thomas  M.  D.  Baden,  as  collector  as  aforesaid,  did  not  ac- 
coQDt  with  the  said  William  Clarke,  in  manner  and  form  as  stated  in 
the  said  replication ;  and  that  he  was  not  then  and  there  found  in- 
debted n|>on  said  account,  for  the  amount  stated  in  the  said  replica- 
tioD,  or  for  any  other  sum  of  money;  and  that  he  did  not  then  and 
there  give  the  note  or  bond,  in  manner  and  form  as  stated  in  the 
said  replication. 

3.  And  the  said  defendants  further,  by  way  of  rejoinder,  say,  that 
tfae  said  note  for  eight  hundred  and  five  dollars,  in  said  replication 
mentioned,  was  not  given,  and  does  not  include  the  said  several 
levies,  assessments  and  sums  of  money  mentioned  in  the  replication 
as  ba\ing  been  levied,  as  stated  in  the  said  replication,  and  assigned 
to  the  said  William  Clarke,  and  received  and  collected  by  the  said 
Thomas  M.  D.  Baden,  collector  as  aforesaid;  and  that  he  did  not 
collect  and  receive  the  same,  or  any  part  thereof,  as  alleged  by  the 
said  State. 

The  plaintiffs  sur-rejoined,  that  the  matters  and  facts  contained  in 
the  rejoinder  of  the  said  defendants  are  not  true,  and  this  the  said 
State  prays  may  be  enquired  of  by  the  country,  and  the  said  de- 
fendants in  like  manner,  &c. 

The  jury  found  that  the  said  Thomas  M.  D.  Baden,  as  collector  as 
aforesaid,  did  collect  and  receive  the  said  several  sums  of  money, 
levies  and  assessments  mentioned  in  the  *  replication  of  the  -.^^ 
said  plaintiff,  and  that  the  said  sums  of  money,  levies  and  *"«^ 
asse^ments,  were  levied  and  imposed  upon  the  inhabitants  of  the 
said  county,  as  also  stated  by  the  said  plaintiff,  and  were  assigned 
to  the  said  William  Clarke,  as  stated  in  the  said  replication.  And 
that  the  said  Thomas  M.  D.  Baden,  as  collector  as  aforesaid,  did  ac- 
coant  with  the  said  William  Clarke,  in  manner  and  form  as  stated 
in  the  said  replication,  and  that  he  was  then  and  there  found  in- 
debted upon  said  account,  for  the  amount  stated  in  the  said  replica- 
tion, and  that  he  did  then  and  there  give  the  note  or  bond,  in  man- 
ner and  form  as  stated  in  the  said  replication  of  the  said  plaintiff. 
And  that  the  said  note  of  eight  hundred  and  five  dollars  in  said  re- 
plication mentioned,  was  given  for,  and  does  include  the  said  several 
levies,  assessments  and  sums  of  money,  mentioned  in  the  said  repli- 
cation, as  having  been  levied  and  assigned  to  the  said  William 
Clarke,  and  received  and  collected  by  the  said  Thomas  M.  D.  Baden, 
collector  as  aforesaid,  and  that  he  did  collect  and  receive  the  same 
as  alleged  by  the  said  State  in  its  said  replication.  And  they  do 
therefore,  find  the  sum  of  one  thousand  and  fifty-seven  dollars  and 
thirty-six  cents,  current  money,  really  and  justly  due  to  the  said 
plaintiff,  on  the  writing  obligatory  aforesaid. 
9  IG. 
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The  defendants  moved  the  Gonrt  to  arrest  the  judgment  io  this 
case,  for  the  following  reasons : 

1.  Because  the  condition  of  the  bond  sned  npon,  does  not  cover 
the  breaches  assigned  in  the  replication. 

2.  Because  the  plaintiff  is  not  entitled  to  judgment  in  the  present 
state  of  the  pleadings. 

3.  Because  the  breaches  assigned  in  the  replication  are  not  within 
the  condition  of  the  bond  sned  upon. 

4.  Because  the  replication  should  have  stated,  and  set  ont  the 
names  of  the  several  and  respective  parties,  for  whose  use  the  several 
sums  of  money  and  levies  were  made  and  levied,  mentioned  and 
referred  to  in  the  replication,  and  the  several  amounts  levied  for 
each  individual  and  person ;  and  also,  because  the  said  replication 

does  not  state  that  these  several  sums  •  and  levies  were  as- 
*  ■  ^.  signed  in  writing  to  the  said  William  Clarke,  as  it  should  hare 
done. 

The  County  Court  overruled  the  motion  in  arrest,  and  rendered 
judgment  on  the  verdict. 

At  the  trial  of  this  cause,  the  plaintiff  to  sustain  the  issues  joined 
on  its  part,  offered  in  evidence  to  the  jury  the  following  paper: 

$805.  I  promise  to  pay  to  William  Clarke,  or  order,  the  sani  of 
eight  hundred  and  five  dollars,  for  value  received,  with  interest,  tbe 
same  being  for  county  paper  due  for  ttie  year  1836-7.  Witness  my 
hand  and  seal,  the  28th  July,  1837. 

T.  M.  D.  Baden,        [Seal.] 

Test, — John  R.  Baden.  Collector  P.  G.  County. 

And  proved  by  a  competent  witness,  that  the  same  was  signed  by 
the  said  T.  M.  D.  Baden,  the  collector  as  aforesaid,  at  the  time  it 
purports  to  bear  date,  and  there  rested  its  case. 

The  defendants  objected  to  said  evidence,  that  the  same  standing 
alone  and  unsupported  by  other  evidence,  was  not  sufficient  to  entitle 
the  plaintiff  to  a  verdict.  But  the  Court  [Stephen,  C.  J.  and  Key, 
A.  J.,]  overruled  the  objection,  and  were  of  opinion,  and  so  in- 
structed the  jury,  that  the  said  evidence,  if  believed  by  them,  would 
be  sufficient  in  the  absence  of  contradictory  evidence,  to  entitle  tbe 
plaintiff'  to  a  verdict  on  all  the  issues  joined,  against  all  the  defend- 
ants in  this  cause.  The  defendants  excepted,  and  prosecuted  this 
appeal. 

The  cause  was  argued  before  Abgheb,  Dobset.  Chambers,  and 
Spence,  JJ. 

1\  S.  Alexander  and  C.  C.  Ma^fruder,  for  the  appellants. 
R.  Johnson  and  T,  F.  Bowie,  for  the  appellees. 

Dobset,  J.  delivered  the  opinion  of  this  Court.  It  is  trae  that 
on  the  first  trial  of  this  case,  which  took  place  in  the  County  Coart, 
the  only  issue  to  be  tried  by  the  jury  was,  whether  Thomas  M.D. 
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Baden  had  collected  and  received  the  *  sum  of  money,  for  the  ^  ^ 
recovery  of  which,  the  action  was  instituted.  But  do  the  ■^''■ 
iffioes  tried  by  the  last  jury  at  all  vary,  in  respect  to  those  issues, 
the  effect  and  operation  ascribed  by  this  Court  to  the  testimony 
adduced  by  the  appellee  on  the  first  trial  9  We  think  that  they  do 
not.  If  the  promissory  note  or  certificate  of  indebtedness  ^iven  by 
Tbomas  M.  D.  Baden,  the  collector,  was  an  implied  admission  that  he 
bad  collected  and  received  the  amount  therein  specified,  it  was 
fqaally  an  implied  admission  that  the  same  had  been  levied,  and  the 
levies  transferred  to  William  Clarke.  Upon  no  other  ground  than 
his  acknowledgment  of  the  existence  of  those  facts,  can  his  giving 
sacb  a  note  or  certificate  be  accounted  for.    Such  admissions  by  the 

■ 

oollector  having  been  determined  by  this  Court,  in  the  first  trial  be- 
fore it,  to  be  prima  facie  evidence  against  the  collector  and  his  secu- 
rities, the  County  Court  proceeding  with  the  trial  under  the  proce- 
dendOy  could  not  do  otherwise  than  overrule  the  objection  made  to 
the  testimony ;  and  was  fully  justified  in  the  instruction  which  it 
gave  to  the  jury. 

Two  reasons  have  been  urged  why  the  judgment  of  the  County 
Court  ought  to  have  been  arrested.  The  first  is,  that  ^^  the  replica- 
tion is  uncertain  in  its  statement  of  the  persons  for  whom  the  levies 
mentioned  therein,  were  made,  and  the  sums  respectively  allowed  to 
tbem."  Whether  this  objection  to  the  replication,  if  taken  by  the 
proper  demurrer,  in  the  Court  below,  should  have  been  sustained,  we 
mean  to  express  no  opinion.  But  as  it  was  taken  in  arrest  of  judg- 
ment, it  was  correctly  overruled.  If  as  insisted,  it  was  necessary 
that  the  replication  should  state  the  amount  of  each  levy,  and  the 
name  of  the  person  for  whom  it  was  made;  and  that  proof  thereof 
most  be  offered  to  enable  the  jury  to  find  the  verdict  which  they  did; 
after  the  finding  of  the  verdict  on  the  motion  in  arrest,  the  Court 
are  bound  to  assume,  that  such  testimony  was  given  to  the  jury 
however  false,  in  point  of  fact  that  assumption  might  be.  In  acting 
on  a  motion  to  arrest  the  judgment,  the  Court  is  not  to  look  to  the 
bilU  of  exceptions,  or  out  of  the  other  proceedings  in  the  cause  as 
exbibited  by  the  record,  in  forming  its  presumption  of  the  proof 
which  had  been  submitted  to  the  jury. 

•  Similar  reasons  may  be  assigned  for  overruling  the  second 
ground,  relied  on  for  arresting  the  judgment;  which  ground  *''^ 
was,  *' that  there  is  no  sufficient  averment  of  a  legal  transfer  and 
assignment  of  said  levies  to  William  Clarke,  and  consequently  no 
title  in  him  to  demand  payment  thereof."  It  was  not  necessary,  as 
has  been  insisted,  that  such  transfer  to  be  valid,  must  have  been  in 
writing. 

If  the  consequences  of  the  affirmance  of  this  judgment  be  so  dis- 
astrous to  the  interests  of  the  appellants,  (the  securities)  as  it  has 
been  represented  they  may  be,  they  certainly  had  the  means  of 
avoiding  the  dilemma  in  which  it  is  said,  they  are  now  involved,  had 
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they  used  them  at  the  proper  epoch  in  the  cause.  Had  a  special 
demurrer  to  the  replicatioD,  assigning  as  the  grounds  of  iU  insaffi- 
ciency,  that  it  did  not  state  the  amounts  of  the  several  levies,  and 
the  names  of  the  persons  for  whom  made,  been  overruled  bv  tho 
County  Court,  a  knowledge  of  those  fact's,  so  essential  to  the  defence 
of  the  securities,  could  readily  have  been  obtained  in  time  for  them 
to  make  their  defence,  and  prepare  for  the  trial,  by  an  application 
to  the  Court  for  an  order  requiring  the  appellee  to  file  a  bill  of  par- 
ticulars of  his  claim. 

Approving  of  the  conduct  of  the  Court  below,  in  overruling  the 
motion  in  arrest  of  judgment,  and  tbe  ol)jection  stated  in  the  bill  of 
exceptions,  to  ha^e  been  raised  to  the  testimony  otfered  by  the  appel- 
lee, and  also  approving  of  the  instruction  given  by  the  Court  to  the 
jury,  we  affirm  its  judgment.  Judgment  affirmtd. 


Charles  Duvall  vs.  Samuel  Peach. — December,  1843. 

At  a  sale  of  land  under  execution,  P.  agreed  with  D.  that  if  D.  would  par- 
chase  the  land,  he  the  said  P.  would  invalidate  certain  deeds  therefor, 
and  put  him  in  possession.  Held:  that  this  agreement  being  merely  bj 
parol,  is  void  at  law  under  the  Statute  of  Frauds,  (a) 

P.  at  a  public  sale  of  lands,  the  bidding  being  dull,  said,  buy  the  land  gen- 
tlemen; buy  the  land  D. ;  I  will  burst  the  deeds  from  N. ;  I  will  give  you 

1*yQ    a  ^  good  title;  and  will  put  you  in  possession  of  the  land;  it  shall 

*  •**  not  cost  you  a  cent.  Under  such  representations.  D.  bought  the 
land  and  paid  for  it  in  1826.  In  an  action  brought  in  1840,  by  D.  agaioft 
P.  to  recover  back  the  purchase  money  upon  the  ground  that  P.  had 
failed  to  vacate  the  incumbrances  and  put  D.  in  possession,  there  being 
no  proof  of  any  proceedings  on  the  part  of  P.  nor  that  he  had  given 
possession.     Held:  that  the  action  was  barred  by  limitations. 

To  remove  the  bar  raised  by  the  Statute  of  Limitations,  there  must  be  such 
an  acknowledgment  of  a  subsisting  debt,  as  is  equivalent  to  an  ezpres 
or  implied  assumpsit,  or  promise  to  pay.  (&) 

Where  a  record  of  proceedings  in  Chancery  does  not  appear  in  the  bill  of 
exceptions,  this  Court  cannot  decide  whether  the  County  Court  erred  in 
rejecting  it  as  evidence  or  not.  (c) 

A  party  in  a  cause  cannot  prove  by  a  solicitor  in  Chancery,  that  in  the 
opinion  of  such  solicitor,  judging  by  an  examination  of  certain  proceed- 


(a)  Distinguished  in  Baker  vs.  Wainwright,  86  Md.  353.  See  Lamborn  vs. 
Watson,  6  H .  &  J.  207.  In  Baker  vs.  Wairiivright,  the  Court  said  that  the  point 
decided  in  the  case  in  the  text  was  that  an  agreement  to  establish  the  title 
to  land  in  a  party  is  equivalent  to  an  agreement  to  sell  him  the  land,  and  an 
engagement  to  break  down  a  certain  alleged  title,  under  which  a  third  party 
claimed  adversely,  or  in  any  way  to  perfect  the  title  in  the  promisee,  is  within 
the  Statute. 

(h)  Approved  in  Carroll  vs.  Rtdga^vay,  8  Md.  836;  Stockett  vs.  Sasioer,  8 
Md.  378.    See  Oliver  vs.  Gray,  1  H.  &  O.  142,  note. 

(c)  Cited  in  Bryan  vs.  Couraey,  3  Md.  67;  Clemens  vs.  Baltimore^  16  Md.  212. 
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ingB  in  that  Court  to  vacate  conveyances,  (without  producing  the  record,) 
that  he  had  used  reasonable  diligence  to  accomplish  the  object  of  such 
proceedings. 

Parol  proof  of  facts  of  which  the  plaintiff  had  record  evidence  cannot  be 
given:  it  is  not  the  best  evicience  in  legal  contemplation,  (d) 

APPBAii  from  Prince  George's  County  Court.  This  was  an  action 
of  assumpsit,  brought  on  the  24th  March,  1840,  by  the  appellant 
against  the  appellee. 

The  plaintiff  declared,  that  whereas,  the  said  Samuel,  on  the  4th 
December,  1826,  at,  &c.,  issued  a  certain  writ  of  venditioni  exponas^ 
upon  a  judgment  obtained  by  him,  the  said  Samuel,  at,  &c.,  against 
a  certain  Nathan  Waters,  for  the  recovery  of  a  large  sum  of  money, 
to  wit,  &c.,  and  placed  the  same  in  the  hands  of  George  Semmes, 
Ksquire,  the  then  sheriff  of  said  county,  directing  him  thereby  to 
exi)ose  to  public  sale,  for  the  purpose  of  satisfying  said  debt  and 
<M)8ts,  all  those  tracts  or  parts  of  tracts  or  parcels  of  land  which  had 
theretofore  been  levied  upon,  under  a  certain  writ  of  fieri  facieiSy 
which  the  said  Samuel  had  caused  to  be  issued  out  of  said  Court,  on, 
-Ac,  at,  &c.,  to  wit,  one  tract  of  land  called  Pasture  Enlarged,  &c., 
&€.,  all  of  which  said  tracts  or  parts  of  tracts  or  parcels  of  land, 
were  by  virtue  of  said  writ  of  venditioni  exponas^  afterwards,  to  wit,  on 
the  30th  December,  1826,  at  Prince  George's  County  aforesaid,  by 
the  sheriff  aforesaid,  exposed  to  public  sale,  to  the  highest  bidder ;  at 
which  said  sale,  the  said  Charles,  then  and  there  became  the  pur- 
<:ba8er,  upon  the  *  express  promise  and  undertaking  of  him,  ^^m 
the  said  Samuel,  that  if  he,  the  said  Charles,  would  purcha.se  *  •  ^ 
the  said  lands  as  aforesaid,  he,  the  said  Samuel,  would  invalidate  the 
the  deeds  for  said  lands,  which  had  been  before  that  time  executed 
by  the  said  Nathan,  to  a  certain  Nathan  J.  Waters,  and  a  certain 
Samuel  Eadcliffe,  under  which  the  said  Nathan  J.  and  Samuel  Bad- 
clitfe,  claimed  to  hold  the  same  as  their  property,  and  would  put  the 
said  Charles  in  possession  of  said  lands,  so  as  aforesaid  purchased 
by  him;  and  the  said  Charles  in  fact  saith,  that  the  said  Charles, 
^^oiittding  in  the  promise  and  agreement  of  the  said  Samuel,  so  as 
aforesaid,  then  and  there  made,  then  and  there  became  the  purchaser 
of  the  said  tracts,  parts  of  tracts  or  parcels  of  land;  for  large  sum 
of  money,  to  wit,  thirteen  hundred  and  fifty  dollars,  current  money, 
which  said  sum  of  money,  the  said  Charles,  on  the  aforesaid  30th 
^y  of  December,  1826,  paid  to  a  certain  Richard  Peach,  the  agent 
and  attorney  for  the  said  Samuel  Peach.  But  the  said  Samuel,  not 
regarding  or  fulfilling  his  said  contract  or  agreement,  by  vacating  or 
anualling  the  said  deeds,  or  either  of  them,  and  hath  not  yet  put  the 
said  Charles  in  possession  of  the  said  lands,  so  as  aforesaid  purchased 
by  him,  or  any  part  thereof,  but  to  perform  his  said  contract  or 


(d)  See  MuUiken  vb.  Boyee^  ante,  m.  p.  60,  note  (b. ) 
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agreement  in  that  respect,  he  hath  hitherto  altogether  refused,  and 
still  doth  refuse  to  perform  the  same. 

2nd  Gonnt. — And  whereas  also,  the  said  defendant,  heretofore,  to 
wit,  on  the  30th  December,  1826,  did  enconrage  and  persuade  the 
said  plaintiff  to  buy  at  the  sheriff's  sale  in  the  first  count  mentioned, 
the  tracts,  parts  of  tracts  and  parcels  of  land  also  therein  mentioned, 
and  in  consideration  that  the  plaintiff  would  pnrchskse  the  said  lauds 
at  tbe  said  sale,  the  said  defendant  undertook  and  faithfully  promised 
the  plaintiff,  that  the  said  lands  were  the  proper  lands  of  Nathan 
Waters,  also  therein  mentioned,  and  warranted  the  said  lands  to 
belong  to  the  said  Kathan  Waters,  and  uudertook  and  promised, 
that  he,  the  said  defendant,  would  set  aside,  invalidate  and 
annul  certain  deeds  for  the  same,  also  in  the  first  count  mentioned, 
and  put  said  plaintiff  in  possession  thereof,  and  give  him  a  good 
i«yK  *  *^^^®  thereto,  without  any  cost  or  charge  to  him,  and  by 
-^ '^  means  and  in  consequence  of  the  said  promises  and  under- 
takings, and  warranty,  and  relying  on,  and  confiding  in  the  same, 
the  said  plaintiff  became  the  purchaser  of  the  said  lands,  at  the  said 
sale,  at  a  large  price,  to  wit,  91,350,  which  he  then  and  there  paid  to 
the  authorized  agent  and  attorney  of  the  said  defendant ;  whereas, 
the  said  lands  in  truth  and  fact  did  not  belong  to  the  said  NathaD 
Waters,  but  to  the  said  Kathan  J.  Waters,  and  Samuel  Badcliffe ; 
and  the  said  Nathan  J.  and  Samuel,  were  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  county  aforesaid,  impleaded  by  the 
said  plaintiff,  with  the  knowledge,  consent  and  approbation  of  de- 
fendant, in  the  High  Court  of  Chancerj^,  for  trying  the  title  to  said 
lands,  and  to  put  the  plaintiff  in  possession  thereof,  in  pursuance  of 
said  undertakings  and  promise,  and  warranty,  and  the  said  cause 
was  so  proceeded  in,  that  afterwards,  at  the  December  Term,  1839, 
of  the  Court  of  Appeals  for  the  Western  Shore  of  Maryland,  (to  which 
Court  said  cause  was  carried  on  appeal,)  upon  a  final  hearing  aud 
decision  of  said  cause  upon  the  merits  thereof,  the  said  deeds  were 
not  vacated,  annulled  and  invalidated,  but  the  proceedings  instituted 
for  that  purpose  were  decreed  to  be  dismissed,  and  in  the  prosecution 
of  said  cause  in  the  Court  of  Chancery,  aud  in  the  Court  of  Appeals 
the  said  plaintiff  has  expended  a  large  sum  of  money,  to  wit,  two 
thousand  dollars,  and  the  said  deeds  have  not,  nor  have  any  of  them 
been  set  aside,  invalidated  or  annulled,  nor  has  a  good  title  thereto 
been  made  to  the  plaintiff  by  tbe  defendant,  or  any  other  person,  by 
reason  whereof  the  said  plaintiff*  has  lost  the  said  sum  of  $1,350,  so 
paid  as  aforesaid,  for  the  said  lands,  and  the  further  sum  of  $2,000, 
expended  as  aforesaid  in  trying  tbe  title  to  said  lands,  and  is  other- 
wise prejudiced  and  injured,  and  has  damage  to  the  value  of  15,000, 
and  therefore  sues,  &c. 

3rd  Count. — And  whereas  also,  tbe  said  Samuel,  afterwards,  that » 
to  say,  on  the  20th  of  March,  1840,  at  the  county  aforesaid,  was  in- 
debted to  the  said  Charles,  in  another  sum  of  91,360,  current  moaej^ 
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for  the  like  sum  of  money  by  the  said  Samael,  before  that  time  had 
aud  received,  to  and  for  the  ase  *  of  the  said  Charles,  and  also,  ^ 
ibr  a  like  sum  of  money,  before  that  time  lent  and  advanced  to,  *  •  ^ 
and  paid,  laid  out  and  expended,  by  the  said  plaintiff,  ibr  the  said 
defendant,  and  at  his  special  instance  and  request,  and  being  so  in- 
debted, he,  the  said  Samuel,  in  consideration  thereof,  afterwards, 
tbat  is  to  say,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  to  the 
said  Charles,  to  pay  him  the  said  mentioned  sums  of  money,  when  he 
should  be  thereto  afterwards  requested.    ^N^evertheless,  &c. 

The  defendant  pleaded  non  ctssumpsit  and  limitations,  on  which 
issues  were  joined. 

Ist  Exception.  At  the  trial  of  this  cause  the  plaintiff  to  maintain 
the  issue  on  his  part  joined,  proved  to  the  jury,  that  at  the  April 
Term,  1824,  of  Prince  George's  County  Court,  Samuel  Peach,  the  de- 
fendant in  this  cause,  recovered  a  judgment  against  a  certain  Nathan 
Waters  and  the  other  parties  to  it,  upon  a  bond  given  to  him  as 
trustee. 

Samuel  Peach  vs.  Nathan  Waters,  April  12th,  judgment  for 
$14,485,  debt  and  coses,  to  be  released  on  payment  of  $7,247.87^, 
witb  interest  from  21st  September,  1811,  till  paid,  and  costs.  .  Cr.  £y 
$1,400,  29th  March,  1822.    By  $1,105.89,  3rd  April,  1824. 

And  that  process  of  execution  issued  from  said  Court  for  the  pur- 
pose of  making  the  money  due  on  said  judgment,  which  came  to 
the  hands  of  the  sheriff  of  Prince  George's  County,  and  was  levied 
upon  certain  lands  as  the  property  of  the  said  Nathan  Waters ;  and 
the  plaintiff  proved  by  Richard  W.  Isaac,  a  competent  witness,  that 
he  was  deputy  sheriff,  and  charged  with  the  ex.ecution  of  said  pro- 
cess, and  caused  the  said  lands  to  be  advertised  for  sale  on  the  30th 
day  of  December.  1826 ;  tbat  on  the  day  before  the  said  sale  was  to 
take  place,  witness  went  to  the  defendant  to  know  whether  it  would 
he  necessary  for  him  the  witness  to  attend  the  said  sale,  and  whether 
he  the  defendant  would  attend;  that  the  defendant  informed  witness 
that  he  would  not  attend  the  sale,  but  his  brother  Bichard  Peach, 
would  come  from  Anna])o]is  aud  attend  the  sale  for  him  the  defend- 
ant, aud  that  he  the  defendant  had  fully  authorized  his  *  said  ^^ 
brother  to  settle  the  business,  and  that  he  would  be  satisfied  *  •  • 
with  whatever  settlement  his  brother  made  in  relation  to  the  busi- 
ness. On  the  day  of  the  sale  Eichard  Peach,  who  was  proved  to  be 
the  attorney  for  defendant,  and  who  obtained  the  judgment,  was 
present,  and  the  bidding  being  dull,  he  said,  ^^buy  the  land  gentle- 
men ;"  "  buy  the  land  doctor,"  (speaking  to  the  plaintiff,)  '*  I  will 
burst  the  deeds  from  Nathan  Waters  to  Nathan  J.  Waters  and  Sam- 
nel  Kadcliffe;  I  will  give  you  a  good  title,  and  I  will  put  you  in  pos- 
session of  the  land,  and  it  shall  not  cost  you  a  cent."  And  plaintiff 
became  the  purchaser  of  said  lands  for  the  sum  of  $1,350.  And  wit- 
ness further  stated,  that  he  did  not  receive  any  part  of  the  purchase 
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moiney,  but  that  the  said  Richard  Peach,  as  attorney,  gave  him  a  re- 
ceipt on  the  day  of  sale  in  satisfaction  of  the  said  execution,  stating 
at  the  same  time,  that  he  and  the  purchaser  would  settle  about  the 
purchase  money  among  themselves.  Witness  further  proved,  that  he 
called  on  defendant  some  time  in  the  year  1827  or  1828,  in  relatioo 
to  the  payment  of  the  poundage  fee  due  on  said  execution,  when  de- 
fendant informed  him,  that  the  purchase  money  for  said  lands  had 
been  paid,  and  the  land  settled  for.  Witness  further  stated,  that  he 
called  on  defendant  the  day  before  said  sale  as  above  stated,  because 
he  believed  there  would  be  no  sale  of  said  property,  unless  the  said 
defendant  attended  at  said  sale.  No  person  had  bid  for  the  land, 
until  the  said  Eichard  Peach  had  made  the  above  declarations,  and 
shortly  after  they  were  made,  the  said  lands  were  knocked  off  to  the 
said  Charles  Duvall,  as  the  highest  bidder.  And  the  plaintiff  further 
proved  by  competent  testimony,  that  the  defendant  in  this  cause 
was  examined  under  oath,  in  virtue  of  a  commission  issued  in  1837, 
from  the  Court  of  Chancery,  in  a  cause  wherein  the  plaintiff  in  this 
case  was  complainant,  and  Nathan  Waters  and  others  were  defend- 
ants, instituted  by  the  plaintiff,  for  the  purpose  of  vacating  the  deeds 
heretofore  referred  to,  and  upon  said  examination,  and  in  conversa- 
tions with  the  witness,  defendant  stated,  that  he  was  satisfied  with 
1  lYfi  ^^^  application  of  the  purchase  money  by  said  B.  Peach,  and 
' '^  *  the  said  witness  upon  Cross-examination  stated,  that  in  said 
conversations,  he  understood  defendant  to  say,  that  his  brother  Rich- 
ard Peach,  had  acted  as  his  attorney.  The  said  deputy  sheriff  also 
proved  on  cross-examination,  that  on  the  day  of  sale,  B.  Peach  did 
not  represent  himself  as  the  agent  of  the  said  defendant,  and  that 
he  did  not  hear  the  defendant's  name  mentioned  on  that  day. 

The  defendant  thereupon  prayed  the  Court  to  give  to  the  jury  the 
following  instructions ; 

1.  That  Bichard  Peach,  as  the  mere  attorney  of  Samuel  Peach, 
had  no  authority  to  make  the  contract  declared  on  in  this  cause. 

2.  That  if  the  jury  shall  believe  from  the  evidence,  that  Bichard 
Peach  did  enter  into  the  agreement  mentioned  in  the  declaration, 
that  said  agreement  is  not  binding  on  Samuel  Peach,  unless  the  jary 
shall  further  find  from  the  evidence,  that  Bichard  Peach  was  author- 
ized by  Samuel  Peach,  to  make  as  his  agent  such  a  contract,  aod 
that  he  did,  in  pursuance  of  such  authority,  actu^illy  make  the  con- 
tract as  the  agent  of  the  defendant. 

3.  That  the  alleged  contract  being  a  contract  concerning  lands, 
would  not  be  binding  on  Samuel  Peach,  unless  it  was  reduced  to 
writing,  and  signed  by  Samuel  Peach,  or  by  some  agent  thereunto  by 
him  lawfully  authorized. 

4.  That  the  said  contract  was  not,  in  the  contemplation  of  the  par- 
ties, to  be  completed  within  one  year  from  the  date  thereof;  then 
that  the  same  was  void,  unless  reduced  to  writing,  and  signed  by 
Samuel  Peach,  or  his  lawfully  authorized  agent. 


J 
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The  Goart  (Stephen,  0.  J.  and  Eet,  A.  J.)  granted  the  first, 
second  and  third  prayers,  but  refused  to  grant  the  fourth  prayer. 
The  plaintiff  exceplM  to  the  instructions  granted. 

2nd  Exception. — Upon  the  evidence  contained  in  the  preceding 
hill  of  exceptions,  which  is  to  be  considered  as  part  of  this  exception, 
the  plaintiff  prayed  the  Court  to  instruct  the  jury,  that  if  they 
should  find  from  the  evidence,  that  there  was  an  agreement  between 
the  plaintiff  and  Richard  Peach,  as  the  authorized  agent  of  the  de- 
fendant, and  in  virtue  of  said  agreement  •  the  plaintiff  pur- 
chased  the  land,  as  stated  in  the  preceding  exception,  and  ""^  ■" 
paid  the  purchase  money  to  the  said  defendant  or  his  agent,  and 
that  the  said  agreement  had  not  been  complied  with  on  the  part  of 
the  defendant,  that  the  plaintiff'  is  entitled  to  recover  upon  the  count 
for  money  had  and  received,  although  they  should  find  that  the  said 
agreement  was  not  in  writing,  and  signed  by  the  defendant,  or  some 
person  by  him  fully  authorized;  which  instruction  the  Court  gave. 
The  defendant  by  his  counsel,  thereupon  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  find  from  the  evidence,  that  the  agree- 
ment was  made,  and  the  purchase  money  paid  on  the  30th  December, 
1826,  and  that  the  original  writ  in  this  cause  did  not  issue  until  the 
1st  day  of  March,  1840,  that  then  the  action  is  barred  by  limitations, 
uuless  they  should  find  some  subsequent  assumption  or  promise  by 
the  defendant,  either  to  repay  the  money  or  perform  the  said  con- 
tract, and  they  must  find  for  the  defendant,  which  prayer  the  Court 
granted,  and  gave  the  instruction  accordingly.  The  plaintiff  ex- 
cepted. 

3rd  Exception. — In  addition  to  the  testimony  contained  in  the  pre- 
ceding bills  of  exceptions,  and  which  is  to  be  considered  as  part  of 
this  bill  of  exceptions,  the  plaintiff,  for  the  purpose  of  removing  the 
bar  of  the  Statute  of  Limitations,  offered  to  prove  by  Thomas  F. 
Bowie,  Esquire,  an  attorney  and  counsellor  at  law  and  solicitor  in 
Chancery,  a  competent  witness  in  this  cause,  that  he  is  acquainted 
and  familiar  with  the  practice  and  course  of  proceedings  in  Courts 
of  law  and  Chancery  in  Maryland,  and  that  he  has  examined  certain 
records  of  proceedings  instituted  in  Prince  George's  County  Court, 
the  Court  of  Appeals,  and  the  Court  of  Chancery,  by  the  plaintiff  in 
this  action,  first,  for  the  purpose  of  getting  possession  of  the  lands 
mentioned  and  referred  to  in  the  preceding  evidence,  and  after- 
wards, for  the  purpose  of  vacating  and  annulling  certain  deeds  for 
the  said  lands  from  Nathan  Waters  to  Nathan  J.  Waters,  and 
Samael  Badcliffe,  and  that  he  was  solicitor  for  said  Duvall  in  said 
cause  and  proceedings  from  the  year  1835  to  1839,  and  that  from 
the  knowledge  of  the  course  and  manner  of  said  proceedings  in  the 
said  County  Court,  Court  of  Chancery,  and  •the  Court  of  -m^g^ 
Appeals,  and  in  his  opinion,  judging  by  his  examination  of  *®^ 
the  said  proceedings  instituted  and  conducted  by  the  plaintiff  as 
Aforesaid,  the  said  plaintiff  had  used  reasonable  diligence  in  his 
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efforts  to  acquire  possession  of  the  said  lands  under  the  said  |Mir- 
chase  and  agreement,  and  to  set  aside  and  vacate  said  deeds,  and 
procare  a  good  title  to  the  same.  And  'the  plaintiff  farther  offered 
to  prove  by  the  said  witness,  that  the  said  proceedings  were  first 
commenced  by  the  said  Dnvall,  the  plaintiff  in  this  case,  in  the  year 
1827,  or  1828,  or  1829,  as  he  knows  by  inspection  of  the  record,  and 
were  continued  by  him  in  the  Gonnty  Gonrt,  Gourt  of  Ghancerj,  and 
Gonrt  of  Appeals,  continnoasly  down  to  the  year  1839.  And  the  aaid 
plaintiff  also  offered  in  evidence,  a  duly  anthenticated  record  of  the 
proceedings  in  the  Gonrt  of  Appeals,  on  an  appeal  from  Chancery, 
wherein  the  said  Charles  Davall  was  complainant,  and  the  said 
Nathan  Waters  and  others  were  defendants,  in  which  caose  the 
validity  of  said  deeds  had  been  in  issue  in  the  said  Courts  between  the 
present  plaintiff  claiming  under  the  sheriff's  sale  and  agreement  afore- 
said, and  those  claiming  title  to  the  said  lands  under  the  aforesaid 
deeds,  for  the  purpose  of  shewing  when  said  proceedings  commenced 
and  ended,  and  that  the  issues  involved  in  the  cause  embraced  the 
validity  of  said  deeds.  But  the  defendant,  by  his  counsel,  objected 
to  the  admissibility  of  the  said  evidence,  which  objection  the  Gonrt 
sustained,  and  refused  to  permit  any  of  the  said  evidence  to  go  to 
the  jury.    The  plaintiff  excepted. 

The  verdict  and  judgment  being  against  the  plaintiff,  he  prosecuted 
this  appeal. 

The  cause  was  argued  before  Aboheb,  Dobsey,  and  Spence,  JJ. 
Digges  and  Tuckj  for  the  appellants. 
Pratt  and  C.  0.  Magruder^  for  the  appellee. 

Spenoe,  J.  delivered  the  opinion  of  this  Gourt.  After  a  careful 
examination  of  the  several  legal  propositions  decided  by  the  County 
Court  and  brought  up  to  this  Court  for  revision,  we  are  prepared  to 
say,  that  in  them  we  find  no  error. 

^^^  *  The  first  and  second  propositions  under  the  first  bill  of 
^^^  exceptions  appear  to  us  so  manifestly  clear,  that  we  find  great 
diflBculty  in  suggesting  arguments  or  reasons  which  will  render  their 
correctness  more  conclusive. 

The  third  proposition  arising  under  the  first  bill  of  exceptions, 
raises  the  question,  whether  the  agreement  set  out  in  the  declara- 
tion and  relied  on  by  the  plaintiff*,  is  such  an  agreement  as  is  within 
the  Statute  of  Frauds.  The  parol  agreement,  or  rather  that  part  of 
the  agreement  relied  on,  to  charge  the  defendant  as  set  out  in  the 
plaintiff's  declaration,  is  as  follows,  viz :  '^  At  which  said  sale,  the 
said  Charles  then  and  there  became  the  purchaser,  upon  the  express 
promise  and  undertaking  of  him  the  said  Samuel,  that  if  he  the  said 
Charles  would  purchase  the  lands  as  aforesaid,  he  the  said  Samoel 
would  invalidate  the  deed  for  said  lands,  which  had  been  before  that 
time  executed  by  the  said  Nathan  to  a  certain  Nathan  J.  Waten 
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and  a  certain  Samuel  BadclifFe,  under  which  the  said  I^athan  J.  and 
Samnel  Badcliffe  claimed  to  hold  the  same  as  their  property,  and 
woold  put  the  said  Charles  in  possession  of  said  lands  so  as  afore- 
said purchased  by  him;  that  the  said  Charles  confiding  in  the  prom- 
ise and  agreement  of  the  said  Samuel,  so  as  aforesaid,  then  and  there 
made,  then  and  there  became  the  purchaser,  &c." 

We  are  fully  persuaded  that  this  agreement  falls  entirely  within 
that  class  of  cases  which  the  authorities  determine  to  be  agreements 
within  the  Statute  of  Frauds,  and  in  principle  almost  identical  with 
Lambom  vs.  Watson^  d  H,  d  J.  252. 

The  second  exception  presented  a  question  under  the  Statute  of 
Limitations.  The  Court  instructed  the  jury  "  that  if  they  should 
find  from  the  evidence  that  the  agreement  was  made  and  the  pur- 
chase money  paid  on  the  dOth  December,  1826,  and  that  the  origi- 
nal writ  in  this  cause  did  not  issue  until  the  1st  day  of  March,  1840^ 
that  then  this  action  was  barred  by  limitatious,  unless  they  should 
find  some  subsequent  assumption  or  promise  by  the  defendant,  either 
to  repay  the  money  or  perform  the  said  contract."  In  Maryland,  to 
remove  the  bar  raised  by  the  Statute  of  Limitations,  there  must  be 
snch  an  *  acknowledgment  of  a  subsisting  debt,  as  is  equiva-  «  ^^ 
lent  to  an  express  or  implied  assumpsit  or  promise  to  pay.  19^ 

This  Court  cannot  decide  whether  the  County  Court  erred  in  re- 
fusing to  let  the  record  of  the  proceedings  in  the  Court  of  Appeals^ 
on  an  appeal  from  Chancery,  wherein  Charles  Duvall  was  com- 
plainant and  Kathan  Waters  and  others  were  defendants,  go 
to  the  jury,  because  that  record  is  not  'made  a  part  of  the  third 
bill  of  exceptions,  nor  is  it  in  the  record ;  but  we  think  the  County 
Court  did  not  err  in  refusing  to  let  the  testimony  of  Thomas  F. 
Bowie  go  to  the  jury,  because  that  was  parol  evidence  of  facts  of 
which  the  plaintiff  had  record  evidence,  and  therefore  was  not  the 
best  exidence  in  legal  contemplation.  Jtidgment  affirmed. 


B.  R.  and  F.  Kbefbr  vs.  William  K.  Mattingly — December^ 

1843. 

This  Court  is  limited  by  the  Act  of  1825,  ch.  117,  to  the  consideration  of  the 
questions  presented  to  the  County  Court  upon  the  bills  of  exceptions. 

An  instrument  of  writing  in  the  following  words,  viz:  ''we  hereby  bind 
ourselves  to  pay  W.  all  thac  we  receive  over  $400  of  the  C.  and  O.  C. 
Company  in  our  cases  against  said  L.  and  M,^^  signed  by  the  defendant, 
does  not  per  se  contain  evidence  of  a  consideration. 

But  the  connexion  of  this  paper  with  other  proof  leading  to  the  inference, 
that  the  plaintiff  in  the  action  had  forborne  to  defend  certain  actiona 
depending  at  the  time  of  its  execution,  and  in  consequence  of,  and  reli- 
ance upon  it,  allowed  judgments  to  be  rendered,  is  sufficient  evidence 
of  a  consideration  for  its  execution,  proper  to  be  left  to  the  jury,  (a) 

(a)  Cited  in  Andre  vs.  Bodman,  18  Md.  255. 
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The  Court  is  the  proper  tribunal  to  construe  and  determine  the  -legal  effect 
and  construction  of  instruments  of  writing:  but  where  deductions  are 
to  be  drawn  from  the  conduct  of  parties  in  the  execution  of  such  instrn- 
ments,  at  the  time,  in  the  manner,  and  under  the  circumstances  existing 
in  the  case,  the  jury  are  the  proper  forum  to  make  such  deductions. 

L.  assigned  to  M.  his  claim  against  the  G.  and  O.  G.  Company.  At  this  time 
K.  had  an  attachment  pending  against  the  funds  of  L.  in  the  hands  of 
the  company,  and  shortly  afterwards  agreed  to  pay  M.  all  sums  he 
should  receive  over  and  above  the  sum  of,  &c.  In  an  action  by  IL 
against  K.  to  recover  such  surplus,  the  assignment  from  L.  to  M.  is  ad- 
missible evidence,  as  a  basis  for  the  introduction  of  the  agreement  be- 
tween M.  and  K.  and  calculated  to  explain  the  reasons  for  that  agree- 
ment. 

iftQ  •Appeal  from  Frederick  County  Court.  This  was  an 
'■^^  action  of  assumpsit,  commenced  on  the  30th  Angnst,  1841,  bj 
the  appellee  against  Ezra  E.  and  Michael  Eeefer,  partners,  trading 
under  the  tirm  of  E.  E.  &  M.  K.  The  plaintiff  declared  upon  an  in- 
debtedness for  sundry  articles  and  matters  properly  chargeable  in 
account ;  and  upon  the  money  counts.  The  defendant  pleaded  non 
assumpsit,  on  which  issue  was  joined. 

1st  Exception. — At  the  trial  of  the  cause,  the  plaintiff,  to  support 
the  issues  joined  on  his  part,  offered  in  evidence  to  the  jury,  short 
copies  of  two  judgments  of  condemnation,  rendered  in  the  Gircnit 
Court  of  Washington  County,  in  the  District  of  Columbia,  against 
the  Chesapeake  and  Ohio  Canal  Company,  accompanied  with  a  letter 
from  Brent  and  Brent.  They  then  offered  in  evidence  by  Thomas 
Turner,  a  competent  witness,  that  on  the  16th  day  of  December, 
1840,  Ezra  E.  Keefer,  one  of  the  plaintiffs  in  said  judgment,  (and 
who  was  admitted  to  be  one  of  the  firm  of  E.  E.  &  M.  Eeefer,)  re* 
ceived  on  said  judgments  from  the  Canal  Company,  the  sum  of 
$1,217,  in  full  of  said  judgments,  which  receipts  are  annexed  to  said 
judgments,  the  execution  of  which  receipts  are  admitted. 

Circuit  Court  of  Washington  County,  District  of  Columbia. 
Michael  Keefer  and  Ezra  R.  Keefer  vs.  The  Chesapeake  and  Ohio 
Canal  Co.,  garnishees  of  Leckie  and  Mattingly.  November  Term, 
1840.  .14th  December,  judgment  of  condemnation  for  $744.06,  and 
costs.    Costs,  $15.63. 

Test,  W.  Beent,  ClTc. 

Dec.  15th,  1840.  Examined  and  passed, 

$744  06  J.  MgPhebsok, 

445  52  Jacob  Mabkell. 


1,189  68 
5 

$59.47,90 
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•  COTJET  Room,  Washington  City,  Dec.  14, 1840. 

Oentlemen^ — ^The  short  copy  above  and  the  one  on  the  other  *^* 
side,  will  enable  you  to  receive  the  amounts  or  the  judgments  from 
the  Chesapeake  and  Ohio  Canal  Company.  Our  fee  is  five  percent, 
upon  the  amount,  which  will  be  $59.47.  The  costs  in  both  suits 
amount  to  $28.50,  from  which  deduct  $10  deposited,  will  leave  $18.50, 
which  added  to  our  fee,  will  make  $77.97,  which  please  to  forward  to 
us  by  a  check  on  one  of  our  banks,  or  enclose  to  us  in  notes  of 
your  bank,  evidenced  by  some  person  to  have  been  placed  in  the 
post-office.    Yours  respectfully,  Brent  &  Bbent. 

Addressed  to  Messrs.  E.  B.  and  M.  Keefer,  Frederick  Town. 

Circuit  Court,  Washington  County,  District  of  Columbia.  Michael 
Keefer  and  Ezra  R,  Keefer  vs.  The  ChempeaJce  and  Ohio  Canal  Co., 
garnishees  of  Samuel  A.  Leckie  and  William  Mattingly,  November 
Term,  1840.  14th  December,  judgment  of  condemnation  for  $442.52, 
and  costs.    Costs  12.87. 

Test,  W.  Bbent,  CPk. 

December  15th,  1840.    Examined  and  passed, 
959  47  $12  87  J.  MgPhbbson, 

18  50  15  63  Jacob  Mabkell. 


$77  97  $28  50 

Beceived  December  16th,  1840,  in  full  of  the  annex:(Bd  judgments, 
twelve  hundred  and  seventeen  dollars  and  ninety  cents,  of  Thomas 
Tomer,  Clk.  C.  &  O.  C.  Co.  in  scrip  of  December  9th,  payable  9 
months  after  date,  with  interest.  E.  B.  &  M.  Keefeb. 

Passed  by  order  of  the  board  15th  December,  1840. 

Thos.  Tubneb,  Clk. 
Canal  Office,  Frederick,  July  1, 1843. 
I  certify  the  aforegoing  to  be  a  true  copy  of  an  original  paper  on 
file  in  this  oflBce.  Test,  Thos.  Tubneb, 

iBt  Judgment  $744  06  Clk.  C.  &  O.  C.  Co. 

Cost  16  63 

2Dd.  do.         444  52 
Cost  12  87 


$1,217  08 
•The  plaintiff  then   further  to  support  the  issue  on  his    ^^. 
part  joined,  offered  in  evidence  the  following  paper,  the  due    *^^ 
execution  of  th0  same  by  E.  B.  &  M.  Keefer,  the  firm  aforesaid, 
having  been  admitted : 

Fbedeeick,  December  11,  1840. 
We  hereby  bind  ourselves  to  pay  William  H.  Mattingly  all  that  we 
receive  over  $400  of  the  Chesapeake  and  Ohio  Canal  Company,  in 
onr  cases  against  said  Leckie  and  Mattingly. 

E.  E.  &  M.  Eeefeb. 


L 
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The  plaiotiff  tbeo  offered  in  evidence  to  the  jary,  a  paper  parport- 
ing  to  be  an  assignment  from  S.  H.  Leckie  to  William  H.  Mattingly, 
the  plaintiff,  of  all  the  right,  title  and  interest  of  him  the  said  S.H. 
Leckie,  of  and  in  all  his  claims  against  the  Canal  Company,  the 
execution  of  which  paper  is  admitted,  viz: 

'^  For  valae  received,  I  hereby  assign,  transfer  and  oonvey  uato 
William  H.  Mattingly,  his  executors,  administrators  or  assigns,  all 
claims  and  demands,  both  at  law  and  in  equity,  which  I  now  have  or 
may  at  any  time  heretofore  have  had,  against  the  Chesapeake  and 
Ohio  Canal  Company,  arising  under  my  contract  with  said  company, 
for  the  construction  of  section  No.  279  of  the  canal,  and  all  my  in- 
terest in  the  suit  i)ending  in  my  name  against  the  said  company  in 
the  Circuit  Court  for  Washington  County,  in  the  District  of  Columbia 
and  in  judgment  or  judgments  which  may  be  obtained  in  said  suit; 
and  all  my  interest  in  the  20  per  cent. or  ^back  money'  retained  oat 
of  the  estimates  for  work  done  on  said  section,  by  the  undersigned 
and  the  said  Mattingly,  as  partners;  and  finally,  all  my  right,  title 
and  interest  of  every  description,  apfiertaining  to  said  section,  and 
all  my  claims  of  every  kind  against  the  said  company.  In  witness 
whereof,  I  have  hereunto  set  my  baud  and  affixed  my  seal,  this  third 
day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty.  8.  H.  Leckie,  [Seahf 

To  the  admissibility  of  which  last  paper  the  defendant  objected, 
but  the  Court  [Buchanan,  C.  J.,  and  Buchanan,  A.  J.,]  overraled 
the  objections  and  admitted  the  said  paper  to  be  read  to  the  jury. 
The  defendants  excepted. 

*2Dd  Exception. — In  this  case,  the  defendants  by  their 
*®^  counsel,  upon  the  evidence  offered  in  the  first  bill  of  excep- 
tions, which  is  to  be  taken  as  part  of  this  their  second  bill  of  excep- 
tions, prayed  the  Court  to  instruct  the  jury,  that  upon  all  the 
evidence  offered  to  the  jury,  the  plaintiff  is  not  entitled  to  recover, 
because  there  is  no  sufficient  consideration  for  the  promise  or  agree- 
ment made  by  Ezra  K.  and  Michael  Keefer  to  pay  to  WUlism  H. 
Mattingly  all  they  might  receive  over  $400  of  the  Chesapeake  and 
Ohio  Canal  Company,  in  their  cases  against  Leckie  and  Mattingly; 
but  the  Court  were  divided  in  their  opinion  as  to  the  direction 
prayed  for  as  aforesaid ;  wherefore  they  did  not  give  the  opinion 
and  direction  prayed  for  by  the  defeudauts.  The  defendants  ex- 
cepted. 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defendant 
prosecuted  this  appeal. 

The  cause  was  argued  befora  Stephen,  Abcheb,  Chambers,  and 
Spence,  JJ. 

Palmer,  for  the  appellants.  F.  A.  Schlepy  Dulany,  and  Addiwn^  for 
the  appellees. 
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Aboheb,  J.  delivered  the  opinion  of  this  Court.    Various  qnes- 
tioDH  have  been  discussed  in  this  cause,  which  we  think  do  not  legiti- 
mately arise  on  the  record.    We  are  limited  by  the  law  of  1825,  chap. 
117,  to  the  consideration  of  the  question  presented  to  the  Court 
below.    To  this  we  shall  confine  our  judgment.    The  Court  were 
called  upon  to  say,  there  was  no  sufficient  evidence  of  a  considera- 
tion proved  in  the  case.    The  writing  signed  by  the  defendants 
binding  themselves  to  pay  to  the  plaintiff  whatever  sum  they  should 
receive  in  their  cases  against  Leckie  and  Mattiugly,  of  the  Chesa- 
peake and  Ohio  Canal  Company,  does  not  in  itself  contain  evidence 
of  a  consideration,  and  if  the  action  had  been  founded  on  this  in- 
strument, it  would  have  been  necessary  to  have  had  proper  aver- 
ments of  a  consideration.    By  the  evidence  offered  by  the  plaintiff/ 
il  appears  that  the  defendants  had  instituted  two  actions  by  attach- 
ments in  the  Circuit  Court  for  the  County  of  *  Washington,    -    ^ 
in  the  District  of  Columbia,  against  Leckie  and  Mattingly,    *^* 
and  laid  the  same  in  the  hands  of  the  Chesapeake  and  Ohio  Canal 
Company,  which  actions  had  been  instituted  to  the  ^ov^nber  Term 
of  that  Court  in  the  year  1840,  and  were  depending  at  the  time  of 
the  execution  of  the  writing  referred  to.    The  claim  of  the  defen- 
dants in  those  actions  amounted  as  is  demonstrated  by  the  judg- 
ments obtained,  to  the  sum  of  91,189.85.    That  the  writing  refers  to 
these  cases  is  obvious  by  the  designation  of  the  parties,  and  the  ab- 
sence of  evidence  of  any  other  controversy  depending  in  any  Court 
between  the  parties. .  From  this  writing  it  may  be  inferred,  that  the 
extent  of  the  defendant's  claim  in  those  suits  was  adjusted,  and  the 
balance  ascertained  to  be  due  them  was  9400.    Then  the  defendants, 
by  the  same  writing,  bind  themselves  to  pay  to  the  plaintiffs  all  over 
the  $400  which  they  should  receive  from  the  Canal  Company  in  these 
cases.    Two  days  after  this,  a  judgment  of  condemnation  is  entered 
for  the  whole  extent  of  the  claim,  and  canal  scrip  on  the  fourth  day 
after  the  agreement,  is  received  for  the  whole  amount  of  the  judg- 
ments.   Is  it  not  a  legitimate  inference  from  these  proceedings  of 
the  parties,  that  Mattingly  forebore  to  defend  the  attachment  cases 
it)  the  Circuit  Court,  and  in  consequence  of  the  agreement  and  in 
reliance  npon  it,  allowed  the  judgment  to  go  against  the  Canal  Com- 
pany f    If  but  9400  was  due  to  the  plaintiffs  from   Leckie  and 
Mattingly,  they  might  successfully  have  resisted  the  condemnation 
bejond  that  sum,  which  they  forebore  to  do,  in  consequence  of  the 
agreement  relying  on  the  defendant's  willingness  and  ability  to  pay 
them  whatever  they  should  recover  of  the  Canal  Company,  beyond 
the  S400.    We  think  therefore  there  was  sufficient  evidence  of  a  con- 
sideration proper  to  be  left  to  the  jury.    The  Court  it  is  true,  is  the 
proper  tribunal  to  construe  and  determine  the  legal  effect  and  con- 
stmction  of  instrument-s  of  writing;  but  when  deductions  are  to  be 
drawn  from  the  conduct  of  the  parties  in  the  execution  of  such  in- 
Btrnmeuts,  at  the  time,  in  the  manner,  and  under  the  circumstances. 


144  LEE  V8.  HOYE.— 1  GILL. 

existing  in  the  ease,  the  jury  are  the  proper  foram  to  make  sach 
ififi  deductions.  We  therefore  think  it  was  properly  a  ^queation 
loo  i'qp  |.|jq  jypy  ^Q  determine  whether  a  consideration  existed 
in  the  case,  and  there  was  sufficient  evidence  before  them  for  this 
purpose. 

We  also  think  the  Court  were  right  in  allowing  the  assignment 
from  Leckie  to  Mattingly  to  be  offered  in  evidence.  It  formed  a 
proper  basis  for  the  introduction  of  the  agreement  of  the  defendants 
which  was  offered  in  evidence,  and  was  calculated  to  explain  the 
reason  for  the  defendants  contracting  entirely  with  the  plaintiff  in 
relation  to  the  surplus  over  f 400,  to  be  received  by  the  defendants 
on  their  attachments  against  Leckie  and  Mattingly. 

Judgment  affirmed. 


Dudley  Lee  vs,  John  Hoye's  Lessee. — ^December,  1843. 

Extracts  from  record  books  deposited  in  the  land  office,  showiDg  the  name 
and  rank  of  grantee,  and  number  of  the  lot  and  acres,  with  a  particular 
description  of  such  lot  as  surveyed,  to  which  an  officer  or  soldier  of  the 
Revolution  was  entitled,  which  books  purport  to  have  been  made  uDder 
tb^  authority #of  the  Act  of  1788,  ch.  44,  with  a  certificate  from  the 
register  of  the  land  office,  under  his  seal  of  office,  that  the  same  have 
been  carefully  collated  and  compared  with  the  original  record  books 
from  which  they  were  respectively  taken  and  agreed  therewith,  are 
sufficient  evidence  to  show  title  in  the  person  named  in  such  extracts, 
to  the  lot  therein  described. 

An  escheat  grant  is  prima  facie  evidence  of  title,  and  is  available  for  that 
purpose  until  the  contrary  is  proved,  (a) 

It  is  not  necessary  nor  usual,  according  to  the  practice  of  the  land  office,  to 
state  on  the  face  of  an  escheat  patent  whose  lands  were  escheated,  or 
the  facts  or  circumstances  v^hich  show  that  the  lands  were  escheatable. 

A  patent  which  professed  to  grant,  as  escheat,  several  parcels  of  land  whicli 
it  described,  with  contiguous  vacancy,  cannot  include,  as  such  vacaDCj, 
another  parcel  of  land  which  appeared  to  have  been  theretofore  granted 
by  the  State,  and  not  enumerated  as  one  of  the  parcels  escheated,  [h] 

The  Court  will  not  instruct  the  jury  after  a  lapse  of  seventeen  years  merely, 
to  presume  the  death  of  the  patentee  of  land. 

A  death  of  a  patentee  will  not  be  presumed  to  support  a  title  to  land,  ac- 
quired in  violation  of  the  law,  and  rules  of  the  land  office. 

Before  a  title  can  be  acquired  in  lands  liable  to  escheat,  the  rules  of  the  land 
office  require  that  two-thirds  of  the  value  of  the  land  be  paid  to  the  State. 

A  warrant  of  re-survey  should  be  founded  upon  a  seizin  in  fee  in  the  landi 
upon  Which  the  re -survey  is  to  be  made. 

(a)  Approved  in  Armstrong  vs.  Bittinger,  47  Md.  110.  Cited  in  Ooodwin 
vs.  Caton.  4  Md.  Ch.  161.  See  Hall  vs.  Oittings,  2  H.  &  J.  99;  Oimningham 
vs.  Browning,  1  Bland,  299. 

(b)  Cited  in  Smith  vs.  Baker,  4  Md.  Ch.  29. 
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A  partial  possession  of  land,  with  a  general  claim  of  title  for  fifteen  years, 
will  not  authorize  the  presumption  of  a  conveyance  to  such  claimant. 

*  Appeal  from  Allegany  County  Court.  This  was  an  action  -  ^ 
of  ejectment,  for  a  tract  of  land  called  Flavia,  brought  on  the  ^^^ 
10th  February,  1840.  The  demise  was  laid  on  the  Ist  January,  18^39. 
The  defendant  pleaded  nan  eulj  and  took  defence  according  to  his 
pretensions,  as  they  shall  appear  to  be  laid  down  on  the  return  of  a 
warrant  of  resurve^'  to  be  issued  in  this  cause,  &c. 

Ist  Exception. — ^The  plaintiff  to  support  the  issue  on  his  part 
joined  in  this  case,  offered  in  evidence  the  plats  and  explanations. 
He  also  offered  in  evidence  the  following  certificates  and  extracts 
from  the  books  of  the  Land  Office : 

State  of  Maryland,  Set :  I,  George  6.  Brewer,  register  of  the 
Land  Office  for  the  Western  Shore  of  the  State  of  Maryland,  do 
hereby  certify  that  there  is  deposited  in  and  belonging  to  the  office 
aforesaid,  a  certain  record  book,  entitled,  '^  Record  of  the  Officers 
and  Soldiers  entitled  to  land  westward  of  Fort  Cumberlan<],  in 
Washington  County,  with  the  numbers  of  the  lots  drawn  for  them, 
agreeably  to  an  Act  of  the  General  Assembly,  passed  November 
Session,  1788." 

Received  into  the  Land  Office  the  14th  November,  1789,  by  John 
Callahan,  Beg.  L.  O.  W.  S. 

And  that  the  said  record  book,  in  a  certain  part  thereof,  under 
the  caption  of  "  Soldiers  entitled  to  land  westward  of  Fort  Cumber- 
land," contains  among  others,  the  following  entries,  to  wit,  viz : 
Names.  Rank  and  Regiment.  No. 

John  Kidd.  P.  4  1225. 

And  I  do  hereby  further  certify,  that  another  record  book,  de- 
posited in  and  belonging  to  the  office  aforesaid,  entitled,  Ledger  A, 
and  received  into  the  said  Land  Office,  according  to  the  following 
receipt  upon  the  first  page  thereof,  to  wit : 

Beceived  into  the  Land  Office  as  a  record,  agreeably  to  the  direc- 
tions of  an  Act  of  Assembly,  to  dispose  of  the  reserved  lands  west- 
ward of  Fort  Cumberland,  in  Washington  County,  &c.,  passed  No- 
vember Session,  1788. 

Test,  Jno.  Callahan,  Reg.  L.  O.  W.  S. 

•And  in  a  certain  part  thereof,  contains  as  follows,  to  wit:  --^^ 
December  10th,  1787.  In  compliance  with  a  resolution  of  *^" 
the  General  Assembly  of  the  State  of  Maryland,  of  the  20th  May, 
1787,  and  a  commission  from  the  Governor  and  Council,  to  me  di- 
rected, bearing  date  the  11th  June,  1787,  for  the  purpose  of  survey- 
ing and  laying  out  the  reserve  land,  to  the  westward  of  Fort  Cumber- 
land, into  convenient  lots  of  50  acres  each,  &c. 

I  hereby  certify  that  I  have  carefully  surveyed  for  the  State  afore- 
said, 4165  lots  of  50  acres  each,  lying  and  being  in  Washington 
County  and  State  aforesaid,  and  on  the  manors,  reserves  and  con- 
10  la. 
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fiscated  lands,  to  the  westward  of  Fort  Cumberland,  as  will  appear 
by  a  general  plat  thereof,  and  certificates  numbered  in  rotation  from 
1  to  4165,  in  this  book  and  another  titled  Ledger  B. 

Per  Pbanois  Deakins. 

And  also  the  following  entry,  to  wit : 

No.  1225.  Beginning  at  end  of  the  second  line  of  lot  1224,  and 
running  northwest  ninety-seven  perches,  south  twenty-six  degrees, 
west  one  hnndred  and  twenty-two  perches,  to  the  end  of  the  second 
line  of  lot  1222,  and  with  it  reversed,  south  seventy-eight  degrees, 
east  sixty-eight  perches,  then  by  a  straight  line  to  the  begioniDg, 
containing  fifty  acres. 

And  I  do  further  certify  that  the  foregoing  entries  have  beeo 
severally  compared  and  collated  with  the  said  original  record  book, 
from  which  they  have  been  respectively  taken,  and  that  they  agree 
and  correspond  therewith. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  afiQxed  my 
[Seal;]    official  seal,  this  6th  day  of  October,  1841. 

GEOBaB  G.  Bbeweb,  Reg.  L.  O.  W.  S.,  Md. 
Similar  certificates  were  offered  in  evidence  for  lots 

No.  1226  granted  to  Timothy  Langrel, 
"    1229      "        to  John  King, 
"    1230      «        to  William  King, 
«    1231      "        to  George  Elms, 
"    1235      "        to  James  Driver. 
For  the  purpose  of  shewing  title  in  the  respective  persons,  named 
in  said  papers  to  the  respective  lots  of  land  claimed  in  this  action,  at 
the  time  said  papers  or  entries  were  made,  to  *  the  sufficiency 
■"*   of  which  said  extracts  from  said  books  of  the  Land  Office, for 
such  purpose,  the  defendant  by  his  counsel  objected,  on  the  groand, 
that  the  said  extracts  did  not  furnish  sufficient  evidence  to  shew 
that  the  said  lots  of  land  had  been  allotted  to  the  respective  persons 
therein  named,  by  the  commissioners,  under  and  in  conformity  to  the 
provisions  and  requirements  of  the  Act  of  Assembly  of  1788,  chapter 
44,  so  as  to  vest  the  legal  title  to  said  lots  in  said  persons  respec- 
tively, but  the  Court  [Buchanan,  G.  J.  and  Buchanan,  A.  J.]  was 
of  opinion,  and  so  instructed  the  jury,  that  the  said  extracts  were 
legally  sufficient  for  the  said  purpose  for  which  they  were  offered,  to 
which  opinion  and  instruction  the  defendant  excepted. 

2d  Exception. — The  plaintiff  then  to  support  the  issue  on  his  part 
joined,  offered  in  evidence  the  following  patent : 

"  The  State  of  Maryland,  to  all  persons  to  whom  these  presefUf 

shall  comej  greeting:      Know  ye,  that  whereas, 
T.  W.  Vbazey,    John  Hoye,  of  Allegany  County,  on  the  28th  day 

of  September,  1837,  obtained  out  of  the  Western 
[Seal.]  Shore  Land  Office,  a  special  warrant  of  escheat, 

to  re-survey  and  affect  the  following  lots,  lyiDg 
T.  Bland,  Ch.    in  the  county  aforesaid,  and  contiguous  to  each 
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other,  viz:     Nos.  1226,  1232,  1235,  1234,   1229,  1230,   1231,  1517, 
2669,  2567,  2536,  2535,  2538,  2526,  and  2527,  with  liberty  of  cor- 
recting errors,  adding  any  contigaous  vacancy,   and  of  reducing 
the  whole  into  one  entire  tract,  and  he,  the  said  John  Hoye,  as- 
signed the  said  warrant  of  escheat  to  James  Smith,  of  the  connty 
aforesaid.    In  parsaance  whereof,  a  re-sarvey  was  made  on  only  the 
following  lots,  viz:     Nos.  1226,  1232,  1235, 1229, 1230  and  1231,  and 
a  certificate  thereof  returned,  when  the  same  were  found  to  contain 
with  fifty-five  and  a  half  acres  of  vacant  land,  added  to  the  quantity  of 
three  hundred  and  fifty-four  and  a  half  acres,  and  called  "Flavia," 
and  he  having  since  by  his  assignment,  bearing  date  the  28th  day 
of  February,  1838,  assigned,  transferred  and  made  over  the  same 
unto  John  Hoye,  who  fully  *  compounded  for  said  land  accord- 
ingtolaw.    The  State  of  Maryland  doth  therefore,  hereby  *^'* 
grant  unto  him,  the  said  John   Hoye,  the  said  lots  re-surveyed  as 
aforesaid,  with  the  vacancy  added,  reduced  into  one  entire  tract  and 
called  "  Flavia,"  lying  in  Allegany  county  aforesaid.    Beginning  for 
the  outlines  of  the  whole,  at  the  end  of  the  third  line  of  lot  No. 
1225,  it  being  also  at  the  end  of  the  second  line  of  lot  No.   1223,  and 
rnnning  thence  reversing  the  third  line  of  lot  No.  1225,  and  running 
with  the  second  line  of  lot  No.  1222,  north  seventy-eight  degrees 
west,  sixty-eight  perches,  to  the  second  line  of  lot  No.  2517,  and 
reversing  it  and  running  with  the  second  line  of  lot  No.  2516,  and 
reversing  the  second  line  of  lot  No.  1225,  north  twenty-six  degrees 
east,  one  hundred  and  twenty-four  perches,  to  the  beginning  of  lot 
No.  1232,  and  reversing  the  given  line  thereof,  south  eighty  degrees 
west,  twenty-three  perches,  then  reversing  the  third  line  of  lot  No. 
1232,  and  running  with   the  second  line  of  lot  No.  2518,  and  the 
second  line  of  lot  2515,  north  twenty-six  degrees  east,  one  hundred 
and  twenty  perches,  then  reversing  part  of  the  second  line  of  lot  No. 
1232,  north  sixty-six  degrees  eaat,   one   hundred  and   forty-three 
perches,  then  north  twenty-three  degrees  east,  ninety-three  perches, 
to  the  second  line  of  lot  No.  1235,  and  running  with  the  lines  thereof, 
north  sixty-seven  degrees  west,  ninety  perches,  north  twenty-six 
degrees  east,  eighty  five  perches,  south  sixty-seven  degrees  east, 
ninety-five  perches,  then  rnnning  with  the  first  line  of  each  of  lots 
No.  1235  and  1226,  south  twenty-three  degrees  west,  one  hundred 
and  seventy  perches,  to  the  end  of  the  second  line  of  lot  No.  1230, 
and  reversing  said  line,  and  running  with  the  second  line  of  lot  No. 
1231,  south  forty-five  degrees  east,  two  liundred  perches,  then  run- 
ning with  the  third  line  and  with  the  given  lineof  lot  No.  1231, south 
forty-five  degrees  west,  eighty  perches,  north  forty-five  degrees  west, 
one  hundred  perches,  to  the  end  of  the  first  line  of  lot  No.  1229, 
then  by  a  straight  line  to  the  beginning,  containing  three  hundred 
and  fifty-four  acres  and  one-half  of  an  acre,  according  to  the  certifi- 
cate of  re-survey  thereof  taken  and  returned  into  the  Western  Shore 
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-  ^^  •  Land  Office,  bearing  date  the  5th  day  of  January,  1838,  and 
-^^^  there  remaining,  together  with  all  rights,  profits,  benefits  and 
privileges  thereanto  belonging.  To  have  and  to  hold  the  same  noto 
him,  the  said  John  Hoye,  his  heirs  and  assigns  forever.  Given  ander 
the  great  seal  of  the  State  of  Maryland,  this  7th  day  of  September, 
1838.  Witness  the  Honorable  Theodobiok  Bland,  Esquire,  Ghaa- 
cellor." 

And  then  rested  his  case,  relying  upon  the  same  as  legally  saffi- 
cient,  in  connexion  with  the  testimony  offered  in  the  first  bill  of  ex- 
ceptions, which  is  to  be  taken  and  considered  as  forming  a  part  of 
this  second  bill  of  exceptions,  to  vest  the  legal  title  of  the  land,  for 
which  this  suit  is  brought,  in  him,  and  to  entitle  him  to  recover  the 
same  in  this  suit,  to  the  sufficiency  of  which  said  patent  for  the  said 
purpose,  the  defendant  objected,  and  prayed  the  Court  to  instract 
the  jury,  that  the  said  patent  was  insnfllcient  for  the  purpose  for 
which  it  was  so  offered,  on  the  ground,  that  it  does  not  appear  on 
the  face  of  the  patent  whose  lands  were  escheated,  or  any  of  the 
facts  or  circumstances,  set  forth  to  shew,  that  said  lands  so  granted, 
were  liable  to  escheat ;  which  instruction  the  Court  [Buchanai^,  C 
J.  and  Buchanan,  A.  J.]  refused  to  give,  being  of  opinion,  that  the 
said  patent  so  offered,  was  legally  sufficient  to  vest  theplaiutiff,  with 
title  in  fee  in  the  lands  it  purports  to  convey,  and  that  therefore, 
the  plaintiff  is  entitled  to  recover;  to  which  refusal  and  opiuion  of 
the  Court,  the  defendant  excepted. 

*  3d  Exception. — The  defendant  then  to  support  the  issue  on  bis 
part  joined,  offered  in  evidence  the  following  patents : 
"  The  State  of  Maryland,  to  all  persons  to  whom  these  presents 

shall  come,  greeting:    Know  ye,  that  whereas 
Ben.  Ogle.       General  John  Swan  of  the  City  of  Baltimore,  on 

the  17th  of  October,  1798,  obtained  out  of  the 
A.  C.  Hanson.  Ch.  Western  Shore  Land  Office,  a  special  warrant  to 

re-survey  the  following  lands,  lying  in  Allegaoj 
County,  and  contiguous  to  each  other,  viz :  Rich  Glades,  originallv, 
on  the  *9th  of  March,  1798,  granted  him  for  one  hundred  and 
*®*  fifty  acres,  and  lots  No.  1233  and  1236,  each  containing  fifty 
acres,  with  liberty  of  correcting  errors,  adding  vacancy,  and  reduc- 
ing the  whole  into  one  entire  tract.  In  pursuance  whereof,  a  re-sar 
vey  was  made,  when  the  same  were  found  to  contain  the  exact  quan- 
tity of  two  hundred  and  fifty  acres,  and  there  being  no  vacant  laud 
added.  The  State  of  Maryland  doth  therefore  hereby  tyrant  and 
confirm  unto  him,  the  said  General  John  Swan,  the  said  lands  re-sur- 
veyed as  aforesaid,  reduced  into  one  entire  tract,  and  called  Good 
Meadows,  lying  in  Allegany  County  aforesaid,  beginning  at  a  bouuded 
white  oak,  numbered  2511,  standing  at  the  end  of  six  hundred  and 
twenty  perches,  on  the  first  line  of  a  tract  of  land  called  the  Ko.val 
Charlotte,  it  being  the  beginning  of  lot  No.  2511,  and  running  with 
the  given  line  of  said  lot  reversed,  south  eighty  degrees  east,  one 
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hundred  and  eighty-five  perches,  to  the  end  of  the  third  line  of  said 
lot,  then  north  twenty-six  degrees  east,  seventy  perches,  to  the  end 
of  the  second  line  of  lot  No.  1235,  and  with  it  revei*sed,  soath  sixty- 
seven  degrees  east,  one  hundred  perches,  to  a  pile  of  stones  at  the 
end  of  thirty-four  perches  on  the  third  line  of  lot  No.  1517,  and  with 
it  reversed,  south  twenty-three  degrees  west,  eighty-two  perches, 
j^outh  fifty-nine  degrees  east,  eleven  perches,  to  a  bounded  red  oak 
bash,  south  sixty-two  degrees  west,  one  hundred  and  fifty-six  perches, 
to  the  end  of  the  second  line  of  lot  No.  2515,  and  with  it,  north 
eighty  degrees  west,  two  hundred  and  eight  perches,  to  a  bounded 
black  oak  and  white  oak,  the  beginning  of  lot  No.  2509,  then  by  a 
straight  line  to  the  beginning,  containing  two  hundred  and  fifty 
acres,  according  to  the  certificate  of  re-survey  thereof  taken  and 
returned  to  the  land  oCBce,  bearing  date  the  27th  of  May,  1799,  and 
there  remaining,  together  with  all  rights,  profits,  benefits  and  privi- 
leges thereunto  belonging.  To  have  and  to  hold  the  same  unto  him, 
the  said  General  John  Swan,  his  heirs  and  assigns  forever.  Given 
nnder  the  great  seal  of  the  State  of  Maryland,  this  30th  day  of  De- 
cember, 1800.  Witness  the  Honorable  Alexander  Contee  Han- 
son, Esquire,  Chancellor." 
•  ''The  State  of  Maryland,  To  all  persons  to  whom  these 

presents  shall  eome  greeting:  Know   ye,    *"^ 
Ben.  Ogle.       that  whereas,  General  John  Swan,  of  the  City 

of  Baltimore,  on  the  7th  of  November,  1799, 
A.  C.  Hanson,  Ch.  obtained  out  of  the  Western  Shore  Land  OflBce, 

a  si^ecial  warrant  of  proclamation  of  resurvey, 
and  to  afiFect  lots  No.  1227,  1828  and  1224,  lying  to  the  westward  of 
Fort  Cumberland,  in  Allegany  County,  and  contiguous  to  each  other, 
which  lots  were  originally  allotted  to  Solethiel  Gaff,  a  settler  on 
and  entitled  to  a  preference  in  the  purchase  of  the  same,  who  ne- 
glected paying  the  purchase  money  for  the  same,  within  the  time 
limited  by  law.  In  pursuance  whereof,  a  resurvey  was  made,  when 
they  were  found  to  contain  the  quantity  of  one  hundred  and  fifty 
acres,  for  which  the  said  John  Swan,  paid  to  the  Treasurer  of  the 
Western  Shore,  the  sum  of  thirty-three  pounds  fifteen  shillings, 
beiug  the  full  caution  money  due  according  to  law.  The  State  of 
Maryland  doth  therefore  hereby  grant  unto  him,  the  said  General 
John  Swan,  the  said  lots  resurveyed  as  aforesaid,  reduced  into  one 
entire  tract,  and  called  Gaft''s  Neglect,  lying  in  Allegany  County 
aforesaid,  beginning  at  a  bounded  white  oak  marked  2526;  standing 
at  the  end  of  six  hundred  and  forty  perches  on  the  north-eaat  line 
from  the  bounded  forked  white  oak,  and  running  thence,  south 
forty-five  degrees  west,  two  hundred  and  twenty-four  perches,  to 
the  end  of  the  second  line  of  lot  1223,  north  forty-five  degrees  west, 
one  hundred  perches,  north  forty-five  degrees  east,  two  hundred  and 
forty  perches,  to  the  beginning  of  lot  No.  1231,  and  with  the  given 
line  reversed,  south  forty-five  degrees  east,  one  hundred  perches, 
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then  by  a  straight  Hoe  to  the  beginning,  containing  one  handred 
and  fifty  acres,  according  to  the  certificate  of  resurvey  thereof,  taken 
and  returned  into  the  land  office,  bearing  date  the  28th  of  JaDnary, 
1800,  and  there  remaining,  together  with  all  rights,  profits,  benefits 
and  privileges  thereunto  belonging.  To  have  and  to  hold  the  same 
unto  him,  the  said  General  John  Swan,  his  heirs  and  assigns  forever. 

-  ^  Given  under  the  great  seal  of  the  State  of  Maryland,  •  this 
l**®  16th  day  of  April,  1801.  Wituess  the  Honorable  Ai-bxandeb 
CoNTEE  Hanson,  Esquire,  Chancellor." 

"  The  State  of  Maryland,  To  all  persona  to  whom  these  pre- 
sents shall  come  greeting:  Know  ye,  that  whereas, 
Bob.  Bowie.      General  John  Swan,  of  the  City  of  Baltimore, 

on  the  3rd  of  March,  1803,  obtained  out  of  the 
A.  C.  Hanson,  Ch.  Western  Shore  Land  Office,  a  special  warrant,  to 

resurvey  the  followiug  lands  lying  in  Allegany 
County,  and  contiguous  to  each  other,  viz :  Good  Meadows,  originally 
on  the  13th  of  December,  1800,  granted  him  for  two  hundred  and 
fifty  acres,  Gaff's  Neglect,  originally  on  16th  of  April,  1801,  granted 
him  for  one  hundred  and  fifty  acres,  and  lots  No.  1225, 1226, 1229, 
1230,  1231,  1232,  1234  and  1235,  each  containing  fifty  acres,  with 
liberty  of  correcting  errors,  adding  contiguous  vacancy,  and  re- 
ducing the  whole  into  one  entire  tract.  In  pursuance  whereoC 
a  resurvey  was  made,  when  the  same  were  found  to  contain 
eight  hundred  and  thirteen  acres  and  one-quarter  of  an  acre, 
and  there  being  no  vacant  land  added.  The  State  of  Main- 
land doth  therefore  hereby  grant  and  confirm  unto  him,  the  said 
General  John  Swan,  the  said  lands  resurveyed  as  aforesaid,  reduced 
into  one  eutire  tract,  and  called  South  Bar,  lying  in  Allegany  Coanty 
aforesaid,  beginning  at  a  bounded  white  oak,  numbered  2511,  stand- 
ing at  the  end  of  six  hundred  and  twenty  perches,  on  the  first  line 
of  a  tract  of  land  called  the  Eoyal  Chailotte,  it  being  the  beginning 
tree  of  Good  Meadows,  one  of  the  originals  of  this  resurvey,  also  tbe 
beginning  of  lot  No.  2513,  and  runnibg  thence  with  the  given  Hne  of 
said  lot  reversed,  south  eighty  degrees  east,  one  hundred  and  eighty 
five  perches,  then  with  the  third  line  of  lots  No.  2513, 2514,  25L9  and 
4150  reversed,  north  twenty-six  degrees  east,  two  hundred  and  forty- 
three  perches,  to  the  beginning  of  the  sixth  line  of  lot  No.  2572,  and 
with  it  south  sixt^'-seven  degrees  east,  ninety-three  perches,  to  a 
bounded  white  oak  marked  2532,  it  being  the  beginning  tree  of  lot 
No.  1234,  one  of  the  originals,  and  the  end  of  the  third  line  of  lot 

-  ^  No.  1514,  then  with  the  said  third  line  and  the  third  lines  of 
*®*  *lots  No.  1516,  1517  and  1521  reversed,  south  twenty-three 
degrees  west,  two  hundred  and  fifty-five  perches  south,  fiftyuiDe 
degrees  east,  eleven  perches,  to  the  end  of  the  first  line  of  lot  No.  1520, 
and  with  it  reversed,  south  forty-five  degrees  esstj  two  hundred 
perches,  to  a  tract  of  land  called  Chance,  then  with  Chance,  south  forty- 
five  degrees  west,  three  hundred  and  twenty  perches,  to  the  begin* 
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ning  of  the  second  line  of  ISTo.  1223,  and  with  it,  north  forty-five 
degrees  west,  one  hundred  perches,  to  the  beginning  of  the  second 
line  of  lot  No.  1222,  and  with  it,  north  seventy-eight  degrees  west, 
sixty-eight  perches,  to  the  second  line  of  lot  No.  2517,  then  with 
said  line  reversed,  and  with  the  second  line  of  No.  2516,  north  twenty- 
six  degrees  east,  one  hundred  and  twenty-two  perches,  north  forty- 
five  degrees  west,  three  perches,  south  eighty-eight  degrees  west, 
twenty-six  perches,  to  lots  No.  2508,  then  with  it,  and  lot  No.  2515, 
north  twenty-six  degrees  east,  one  hundred  and  twelve  perches,  to 
the  end  of  the  second  line  of  said  lot,  still  with  it  and  lot  No.  2509, 
north  eighty  degrees  west,  two  hundred  perches,  to  the  first  line  of 
the  Eoyal  Charlotte,  and  thence  by  a  straight  line  to  the  beginning, 
containing  and  laid  out  for  eight  hundred  and  thirteen  acres  and 
one-quarter  of  an  acre,  according  to  the  certificate  of  resurvey  thereof, 
taken  and  returned  into  the  land  office,  bearing  date  the  10th  of  May, 
1803,  and  there  remaining,  together  with  all  rights,  profits,  benefits 
and  privileges  thereunto  belonging.  To  have  and  to  hold  the  same, 
unto  him  the  said  General  John  Swan,  his  heirs  and  assigns  forever. 
Given  under  the  great  seal  of  the  State  of  Maryland,  this  2nd  day 
of  March,  1805.  Witness  the  Honorable  Alexander  Oontee 
Hanson,  Esquire,  Chancellor." 

Also  the  plats  and  explanations  which  accompany  this  bill  of 
exceptions,  and  which  are  to  form  a  part  thereof.  He  also  proved 
by  George  W.  Devicmon,  that  from  thirty-two  to  thirty-four  years 
ago,  he  resided  in  the  immediate  neighborhood  of  the  lands  claimed 
by  the  plaintiff  in  this  suit,  and  continued  to  live  there  during  a 
period  of  twenty  years,  and  that  during  all  that  time  he  never  heard 
of  John  Kid,  Timothy  Langrel,  John  King,  William  King,  George 
Elms,  Samuel  Denny  and  James  Driver,  *  or  either  of  them, 
being  in  that  part  of  the  country,  or  making  any  claim  what-  *^^ 
ever  to  said  lands.  The  defendant  further  proved  by  William  Ashby. 
a  competent  witness,  that  he  was  born  in  the  neighborhood  of  said 
lands,  and  is  now  fifty-six  years  old,  that  he,  during  all  that  time,  never 
heard  of  the  existence  pf  the  above  named  persons,  or  any  oi  them, 
and  never  heard  of  them  being  in  the  neighborhood  of  said  lands, 
or  enquiring  after  or  making  claim  to  the  same,  up  to  this  time. 
The  defendant  also  proved  by  John  Waltz,  a  competent  witness, 
that  he  moved  to  the  immediate  neighborhood  of  the  land  claimed 
by  the  defendant  in  this  action,  and  adjoining  the  same  as  far  back 
as  the  year  1797,  and  has  continued  to  live  there  ever  since,  and  up  to 
this  time ;  that  he  saw  the  several  lots  of  land  contained  in  the  tract 
of  land  called  South  Bar,  run  out  in  the  year  1798,  and  that  the  said 
land  has  been  claimed  by  said  Swan,  and  those  claiming  under  him, 
down  from  1803,  to  the  present  time;  that  the  possession  or  improve- 
ment numbered  No.  1  on  the  plats,  was  made  by  George*  E.  Waltz, 
about  seventeen  years  ago,  and  the  possession  or  improvement  No. 
2,  as  shown  on  the  plats,  was  made  about  ten  or  twelve  years  ago, 
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and  that  the  same  were  made  under  the  defendant,  and  as  his  acts; 
and  farther,  that  daring  the  whole  time  from  the  year  1803,  down  to 
the  present  time,  he  never  heard  of  any  person  claiming  said  lots  of 
land,  or  any  of  them,  except  the  said  General  John  Swan,  and  the 
defendant,  and  that  at  the  time  of  the  institntiou  of  this  snit,  and 
for  several  years  before,  Dudley  Lee  the  defendant,  was  in  posses- 
sion of  said  lots  as  the  tenant  of  James  Swan.  It  was  admitted  by 
the  plaintiff,  that  the  land  in  controversy  has  been  demised  to  the 
defendant  and  his  heirs,  by  the  last  will  and  testament  of  the  said 
General  John  Swan,  deceased,  his  father,  made  on  the  27th  of  May, 
1820. 

Whereupon  the  defendant  by  his  counsel,  prayed  the  Court  to 
instruct  the  jury,  that  they  might  presume  the  death  of  the  respec- 
tive parties  hereinbefore  named,  as  the  holders  and  owners  of  said 
lots,  without  heirs  at  the  time  the  said  lots  of  land  were  grantee^  to 
the  said  John  Swan,  by  the  State  of  Maryland  as  aforesaid,  and 
1 QQ  ^^^^  *^®  State  of  Maryland  therefore,  •at  the  time  the  patent 
lUlf  y^g^g  issued  to  the  said  General  John  Swan,  for  the  said  lots 
of  land,  or  a  part  of  the  tract  of  land  called  South  Bar,  had  a  right 
to  grant  the  same,  they  then  being  liable  to  escheat,  and  that  the 
title  in  fee  of  said  lots,  did  pass  by  the  said  patent  for  South  Bar, 
from  the  State  of  Maryland  to  the  said  General  John  Swan,  and 
that  therefore  the  plaintiff  is  not  entitled  to  recover  in  this  case  upon 
the  title  so  adduced,  and  relied  upon  by  him  as  aforesaid ;  which 
prayer  and  instructions  the  Court  [Buchanan,  C.  J.  and  Buch- 
anan, A.  J.,]  refused,  being  of  opinion,  that  the  said  patent  for 
^outh  Bar,  passed  no  title  whatever  to  the  said  John  Swan,  for  said 
lots  so  embraced  in  the  same.  To  which  refusal  and  opinion,  the 
defendant  excepted. 

4th  Exception. — The  defendant  then  further  to  sopport  the  issue 
on  his  part  joined,  in  addition  to  the  evidence  offered  in  the  third 
bill  of  exceptions,  which  is  to  be  taken  and  considered  as  forming  a 
part  of  this  fourth  bill  of  exceptions,  proved  by  competent  testimony, 
that  General  John  Swan  was  taxed  with  the  said  tract  of  land  called 
South  Bar,  including  said  lots,  from  the  year  1805,  to  the  time  of  his 
death,  and  paid  the  tax  on  the  same,  and  that  since  his  death  down 
to  the  present  time,  the  said  land  in  controversy  has  been  taxed  to  * 
the  defendant,  who  had  paid  the  taxes  on  the  same. 

Whereupon  the  defendant  by  his  counsel,  prayed  the  Court  to  in- 
struct the  jury,  that  they  may  and  ought  to  presume,  that  deeds  of 
conveyance  were  duly  made,  executed  and  acknowledged,  conveying 
to  the  said  John  Swan,  in  his  life-time  in  fee,  the  said  lof.8  of  land  so 
owned  by  the  soldiers,  the  respective  said  original  owners  thereof 
which  instruction  the  Court  refused  to  give:  to  which  opinion  and 
refusal  of  the  Court,  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  prose* 
cuted  the  present  appeal. 
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The  cause  was  argued  before  Stephen,  Abcheb,  Dobsey,  and 
Spence,  JJ. 
Alexander  and  Schley^  for  the  appellants.    FncCj  for  the  appellee* 

•  Stephen,  J.  delivered  the  opinion  of  this  Court.  During  gpg^g^ 
the  trial  of  this  case,  several  ezcei>tions  were  taken  to  the  '*^" 
opinions  of  the  Court  below,  upon  which  it  becomes  the  duty  of  this 
Coart  now  to  decide.  The  plaintiff  to  support  the  issue  on  his  part 
joined,  offered  in  evidence  certain  certificates  and  extracts  from  the 
books  of  the  land  office,  for  the  purpose  of  shewing  title,  in  the  re- 
spective persons  named  in  said  papers,  to  the  respective  lots  of  land, 
to  recover  which  this  action  was  instituted,  at  the  time  said  papers 
and  entries  were  made;  to  the  sufficiency  of  which  extracts  from  the 
books  of  the  land  office  for  such  purpose,  the  defendant  objected,  on 
the  ground  that  said  extracts  did  not  furnish  sufficient  evidence  to 
prove  that  said  lots  of  land  had  been  allotted  to  the  respective  persons 
therein  named  by  the  commissioners,  so  as  to  vest  the  legal  title  to 
said  lots  in  said  persons  respectively  ;  but  the  Court  was  of  opinion 
and  so  instructed  the  jury,  that  the  said  extracts  were  legally 
safficient  for  the  purpose  for  which  they  were  offered;  to  which 
opinion  and  instruction  the  defendant  excepted ;  and  whether  in 
that  opinion  there  was  error,  it  is  now  necessary  to  determine. 

By  the  Act  of  1788,  chapter  44,  it  was  made  the  duty  of  the  com- 
missioners to  distribute  the  lots  in  controversy  among  certain  officers 
and  soldiera  by  lot,  and  to  endorse  the  name  of  the  officer  or  soldier 
on  the  ticket,  containing  the  number  drawn  by  such  officer  or  sol- 
dier; and  that  the  law  provides  that  thereupon,  an  estate  in  fee 
simple  should  be  vested  in  the  officer  or  soldier  in  such  lot,  without 
any  patent,  deed  or  grant,  to  be  issued  for  that  purpose;  a  legal 
estate  in  fee  therefore  vested  in  the  officers  and  soldiers  by  operation 
of  law,  without  any  further  evidence  or  muniment  of  title  to  be  fur- 
nished by  the  officers  of  government  for  that  purpose.  The  law 
directing  the  distribution,  also  provides  that  the  commissioners  shall 
make  a  record  of  all  the  lots  by  them  distributed  among  the  said  offi- 
cers and  soldiers,  and  return  the  same  to  the  Register  of  the  Land 
OflBce,  to  be  by  him  safely  kept.  The  said  law  also  recognizes  the 
validity  of  the  books,  in  which  are  entered  the  certificates  of  all  the 
lots  distributed  as  •  aforesaid,  ascertaining  and  defining  their  ^^ 
res|)ective  boundaries  and  locations.  From  these  books  and 
the  record  returned  into  the  land  office  by  the  commissioners,  the  cer- 
tificates and  extracts  offered  in  evidence  were  taken  and  certified  by 
the  Register  of  the  Land  Office,  and  we  are  of  opinion  that  they  were 
good  and  sufficient  evidence  for  the  purpose  for  which  they  were  of- 
fered. So  far  as  the  question  of  title  was  involved,  they  were  by  law 
invested  with  all  the  legal  properties  and  attributes  of  a  patent,  and 
Were  therefore  competent  and  admissible  evidence;  the  certificates 
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of  the  register  embracing  every  thing  which  the  records  of  his  office 
can  farnish  in  relation  to  the  title  and  ownership  of  sooh  lots. 

The  plaintiff  then  in  addition  to  the  preceding  evidence,  offered 
in  evidence  an  escheat  patent  for  the  land  for  which  the  ejectment 
was  brought,  and  there  rested  his  case,  relying  upon  the  same  as 
legally  sufiQcient,  together  with  the  evidence  in  the  first  bill  of  excep- 
tions to  vest  the  legal  title  of  the  land,  for  which  the  suit  was 
brought,  in  him,  and  to  entitle  him  to  recover;  but  the  defendant 
objected  to  the  sufficiency  of  the  patent  for  that  purpose,  on  tbe 
ground  that  it  did  not  appear  on  the  face  of  the  patent  whose  lands 
were  escheated,  nor  were  any  of  the  facts  or  circumstances  set  forth 
to  shew  that  said  lands  were  liable  to  escheat ;  but  the  Court  over- 
ruled the  objection,  and  were  of  opinion  that  the  patent  was  legally 
sufficient  to  vest  the  title  in  fee  in  the  plaintiff  in  the  lands  it  par- 
ported  to  convey,  and  that  therefore  the  plaintiff  was  entitled  to  re- 
cover. 

In  this  opinion  of  the  Court  there  was  no  error,  so  far  as  the  same 
was  objected  to  by  the  defendant.  In  2  H,  dk  J.  Rep.  126,  the  prin- 
ciple is  stated  to  be,  that  an  escheat  grant  is  prima  facie  evidence 
of  title,  and  is  available  for  that  purpose  until  the  contrary  is  proved. 
It  is  not  necessary  or  usual  according  to  the  practice  of  tbe  land 
office,  to  state  on  the  face  of  the  patent  whose  lands  were  escheated, 
or  the  facts  or  circumstances  which  shew  the  lands  were  escheatable. 
Where  a  warrant  regularly  issued,  has  been  executed  by  the  proper 
^^  officer,  and  a  certificate  returned,  which  has  laid  a  sufficient 
4fif4  •  tjm^  jQ  jjjj^  ijjjj^j  office  without  caveat,  to  justify  the  ema- 
nation of  a  grant,  it  is  but  a  fair,  reasonable,  prima  fade  presnmp- 
tion,  that  the  land  taken  up  was  escheatable,  and  that  the  title 
passed  to  tbe  grantee.  But  the  Court  erred  in  that  part  of  their 
opinion,  in  which  they  declared  that  the  plaintiff  was  entitled  to  re- 
cover all  the  land  covered  by  the  patent,  as  well  that  part  which  was 
escheated,  as  that  which  had  been  taken  up  as  vacancy.  It  appears 
by  tbe  proof  in  the  case  offered  by  the  plaintiff  himself,  that  lot  num- 
bered 1225,  had  been  allotted  to  a  certain  John  Kidd,  which  was 
taken  up  and  included  in  his  patent,  as  vacancy. 

We  think  there  was  no  error  in  the  opinion  of  the  Court  in  tbe 
third  bill  of  exceptions.  The  lots  were  distributed  to  the  soldiers  in 
1789,  in  virtue  of  the  Act  of  Assembly  passed  for  that  pur|)ose,  and 
South  Bar  was  patented  on  the  2nd  March,  1805,  a  period  of*  time  too 
short  to  warrant  the  presumption  of  the  death  of  the  holders  of  sach 
lots,  without  heirs,  under  the  circumstances  of  the  case;  there  being 
no  proof  moreover  that  the  soldiers  ever  resided  on  the  lots,  or  in 
the  neighborhood  where  they  were  situated,  or  any  evidence  offered 
of  any  facts  or  circumstances  on  which  such  a  presumption  could  be 
properly  found.  But  such  a  presumption  at  all  event4S,  ought  not  to 
be  made  in  support  of  a  title,  acquired  in  violation  of  law  and  tbe 
rules  of  the  land  office,  which  require  two-thirds  of  the  value  t4)  be 
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paid  to  the  State,  before  a  title  can  be  obtained  in  lands  liable  to 
escheat,  and  which  also  reqnire  that  a  warrant  of  resurvey  sfaonld  be 
founded  upon  a  seizin  in  fee,  in  the  lands  upon  which  the  resurvey  is 
to  be  made;  neither  of  which  essential  conditions  appear  to  have 
been  complied  with  in  the  case  of  the  patent  for  South  Bar. 

We  think  there  was  no  error  in  the  opinion  of  the  Court  in  the 
fourth  bill  of  exceptions.  The  possession  of  the  defendant  of  the 
lots  in  controversy  was  only  a  partial  one,  and  that  for  so  short  a 
period  as  ten  or  fifteen  years,  with  a  general  claim  of  title,  was  too 
short  a  iieriod  to  warrant  the  presumption  of  a  conveyance  of  the 
lots  to  the  patentee  of  South  Bar,  as  prayed  for  by  the  defendant. 
For  the  reasons  above  stated,  •  the  judgment  of  the  Court  ^^q 
below  is  reversed  and  a  procedendo  ordered.  -*tf  o 

Judgment  reversed^  and  procedendo  awarded. 


GusTAVUS  Beall  v8.  J  AMES  Blaok. — December,  1843. 

Under  the  Act  of  1885,  eh.  201,  the  County  Court  has  jurisdiction  in  an 
action  on  the  case,  for  overflowing  the  plaintiff ^s  land,  by  reason  of 
obstructions  suffered  to  remain  in  defendant's  mill-race,  where  the 
damages  laid  were  above  one  hundred  dollars,  though  the  verdict  was 
for  a  less  sum.  (a) 

In  cases  of  contract  the  sum  recovered,  and  not  the  matter  put  in  demand, 
is  made  to  decide  the  question  of  jurisdiction.  The  language  is  where 
the  debt  or  damages  do  not  exceed  one  hundred  dollars,  ip) 

It  is  the  duty  of  Courts  of  justice  by  a  just  construction,  to  reconcile  the 
various  sections  in  an  Act  of  Assembly,  to  prevent  that  clashing  inter- 
ference and  incongruity  which  ought  never  be  imputed  to  the  Legisla- 
ture, where  it  is  practicable  to  avoid  it.  (c) 

Appeal  from  Allegany  County  Court.  This  was  an  action  upon 
the  case,  brought  by  the  appellee  against  the  appellant,  on  the  15th 
April,  1840. 

The  plaintiff*  declared,  that  whereas  the  said  plaintiff  on,  &c.,  and 
long  before  was,  aud  from  thence  hitherto  hath  been,  and  still  is  law- 
fully seized  and  possessed  of  a  certain  close,  consisting  of  lots  Nos. 
218  and  219,  situated  on  IVJechanic  street  in  the  town  of  Cumberland, 
and  a  parcel  of  land  being  part  of  the  tract  called  "Walnut  Bottom," 
situated  on  Mill  street  in  said  town,  through  which  said  close  a 
certain  canal,  commonly  called  a  "  mill  race,"  for  a  long  time  hitherto 
hath  existed  and  still  exists,  in  and  through  which,  until  the  com- 
mitting of  the  grievances  hereinafter  mentioned,  the  water  has  been 


(a)  Cited  in  Ott  vs.  Dill,  7  Md.  255;  Abbott  vs.  Oatch,  18  Md.  336. 

(b)  Approved  in  Abbott  vs.  Gatch,  13  Md.  336;  Bushey  vs.  Culler,  26  Md. 
552.    See  O'Reilly  vs.  Murdoch,  ante,  m.  p.  32. 

(c)  See  Canal  Co,  vs.  R.  R.  Co.  4  G.  &  J.  7,  note  (n.) 


166  BEALL  V8.  BLACK,— 1  GILL. 

used  to  rnn  and  flow  iu  sufficient  and  abundant  qnantity,  to  supply  a 
certain  mill  of  the  said  defendant,  situated  below  the  close  aforesaid, 
of  the  said  plaintiff,  without  overflowing  in  any  manner  the  banks 
of  said  canal,  or  doing  the  least  injury  to  the  close  aforesaid,  to  wit, 
at  the  county  aforesaid.  And  wherea^  in  consideration  of  the  use 
gpg^M  ^Qd  enjoyment  of  the  said  canal,  *  b^'  the  said  defendant,  for 
'*^*  the  purpose  of  con%'eying  by  means  of  the  same,  the  water 
out  of  Wills  Creek,  down  and  through  the  said  plaintiff's  close  to 
the  mill  of  the  said  defendant,  for  the  use  thereof,  it  was  the  legal 
and  bounden  duty  of  the  said  defendant,  to  have  kept  the  said  canal 
at  all  times  hitherto,  free  from  obstructions  of  any  kind,  and  to  have 
kept  the  bed  of  the  same  constantly  cleaned  out,  and  prevented  it 
from  filling  up  by  any  sort  of  wash  or  alluvial  matter,  &c.,  to  wit,  at 
the  county  aforesaid.  Yet  the  said  defendant  well  knowiug  the 
premises,  but  contriving  and  wrongi^illy  and  unjustly  intending  to 
injure  and  prejudice  the  said  plaintiff  in  respect  of  his  said  close,  by 
making  the  same  valueless  and  untenantable  heretofore,  to  wit,  on 
the  day  and  year  first  above  mentioned,  and  on  divers  other  days 
and  times  before  and  since  obstructed  the  water  in  said  canal,  and 
caused  the  same  to  back  up,  until  it  reached  and  overflowed  the  said 
plaintiff' 's  close,  and  covered  the  same  with  a  constant  pool  of  water, 
by  raising  and  heightening  the  dam  at  his,  the  defendant's  mill 
aforesaid,  above  its  usual,  lawful  and  customary  height,  and  alter- 
ing the  bed  of  the  same,  and  also  by  contracting  the  dimensions  of 
said  canal,  at  and  near  said  dam,  and  suflering  the  wash  and  all  sorts 
of  alluvial  matter  to  accumulate  in  the  bed  of  said  canal,  along  the 
whole  line  of  the  same,  from  its  junction  with  Wills  Creek  unto  the 
terminus  thereof,  at  the  said  defendant's  mill  aforesaid,  to  wit,  at  the 
county  aforesaid.  By  means  whereof,  the  close  aforesaid,  of  the 
said  plaintifl'  was  and  has  been,  and  still  is  greatly  impaired  in 
value,  and  ever  since  the  committing  of  the  grievances  aforesaid,  has 
become  entirely  useless,  uufit  for  cultivation  and  uninhabitable,  to 
wit,  at,  &c. 

The  declaration  contained  several  other  counts,  varying  the  nature 
of  the  injury  complained  of,  and  concluded,  whereby  the  said  plain- 
tiff saith  that  he  hath  damage,  and  is  the  worse  to  the  value  of  one 
thousand  dollars,  and  thereupon  he  brings  suit,  &c.  The  defendant 
pleaded  not  guilty,  on  which  issue  was  found,  and  a  verdict  was  ren- 
dered against  him  for  seventy-five  dollars. 

.  *  Motion  in  arrest  of  judgment.  For  that  at  the  time  of 
Z\9o  issuing  the  original  writ  in  this  cause,  the  Act  of  the  Grenerai 
Assembly  of  Maryland  of  1835,  chapter  201,  entitled  an  Act  to 
establish  magistrates'  Courts  in  the  several  counties  of  this  State, 
and  to  prescribe  their  jurisdiction,  was  in  force  in  Allegany  County, 
and  the  cause  of  action  was  therefore  not  within  the  jurisdiction  of 
this  Court,  the  verdict  of  the  jury  in  this  cause  being  for  a  sum  less 
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than  ODe  hundred  dollars,  b^'  the  defendants  deducting  the  amount 
of  sQch  damages  found  by  the  jury  from  his  costs. 

The  County  Court  overruled  the  motion  in  arrest,  and  the  defen- 
dant, after  judgment  against  him,  prosecuted  this  appeal. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dobset,  and 
Chambers,  JJ. 
MeKaigj  for  the  appellant.    McMahon  and  Pricey  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  This  is  an 
action  of  trespass  on  the  case,  instituted  in  Allegany  County  Court, 
for  an  alleged  injury  to  the  plaintiff  by  overflowing  his  land,  and  the 
damages  laid  in  the  narr.  to  amount  to  the  sum  of  one  thousand 
dollars.  The  suit  was  brought  after  the  passage  of  the  Act  of  1835, 
chapter  201,  establishing  magistrates'  Courts  in  the  several  counties 
of  this  State,  and  prescribing  the  limits  of  their  jurisdiction.  The 
jory  rendered  a  verdict  for  the  sum  of  seventy-five  dollars,  as  the 
amonnt  of  damage  sustained  by  the  plaintiff,  and  the  defendant  by 
his  connsel  moved  in  arrest  of  judgment,  upon  the  ground  of  a  defect 
of  jurisdiction  in  the  County  Court,  and  that  the  cause  of  action  was 
exclusively  cognizable  by  the  magistrates'  Courts,  as  their  jurisdic- 
tion was  limited  and  defined  by  the  provisions  of  the  said  Act  of 
Assembly.  The  motion  of  the  defendant  was  overruled  by  the  Court 
below,  and  the  jurisdiction  of  the  County  Court  sustained  by  enter- 
ing judgment  for  the  plaintiff,  upon  the  verdict  for  the  damages 
found  by  the  jury,  and  his  costs  of  suit. 

*  A  question  of  a  similar  nature  has  very  recently  engaged  ^^^ 
the  attention  of  this  Court,  which  rendered  it  necessary  to  '•^^ 
examine  the  several  Acts  of  Assembly,  defining  the  powers  of  jus- 
tices of  the  peace  in  the  recovery  of  small  debts,  and  other  matters 
sabmitted  by  law  to  their  jurisdiction.  According  to  the.  opinion 
then  entertained  by  this  Court,  in  reference  to  the  proper  test  of 
jnrisdiction  to  be  applied  to  this  case,  the  jurisdiction  of  the  Court 
below  was  not  ousted  or  taken  away  by  the  Act  of  1835,  ch.  201,  and 
JQdgment  in  favor  of  the  plaintiff  for  his  damages  and  costs  was 
properly  entered  by  them. 

The  Act  of  1835,  ch.  201,  sec.  2,  provides  that  the  district  Courts 
** shall  have  jurisdiction  over,  and  may  take  cognizance  of  all  cases 
whatever,  now  within  the  jurisdiction  or  cognizance  of  a  single  or 
two  justices  of  the  peace,  and  in  all  like  or  similar  cases,  where  the 
debt  or  damages  laid  or  claimed,  shall  not  exceed  the  sum  of  one 
hundred  dollars,  and  under  like  and  similar  restrictions  and  limita- 
tions, except  so  far  as  the  same  may  be  inconsistent  with  the  pro- 
visions of  this  Act;  and  shall  have  and  exercise  original  jurisdiction 
in  all  cases  of  debt  or  contract,  expressed  or  implied,  where  the  debt 
or  damages  do  not  exceed  one  hundred  dollars,"  and  in  all  actions  of 
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trespass,  where  tbe  title  is  not  involved,  and  the  damages  claimed 
do  not  exceed  one  hundred  dollars. 

Prior  to  the  Act  of  1835,  the  jurisdiction  of  the  County  Court  to 
administer  redress  to  the  plaintiff  for  the  injury  done  to  his  property 
was  clear  and  unquestionable,  and  we  do  not  think  that  upon  a 
proper  and  true  construction  of  that  Act,  according  to  the  principles 
settled  by  this  Court,  in  the  case  of  O^Reilly  vs.  Murdoch^  above  re- 
ferred to,  it  has  been  taken  away  or  ousted. 

In  that  case  it  was  held,  that  in  actions  similar  to  the  present,  tbe 
true  standard  of  jurisdiction  was  furnished  not  by  the  sum  recov- 
ered by  the  verdict  of  the  jury,  but  by  the  sum  put  in  demand,  or 
the  damages  laid  or  claimed  in  the  plaintiff's  declaration.  By  an 
Act  passed  in  1824,  a  new  test  of  jurisdiction  was  first  introduced  in 
cases  sounding  in  tort^  and  not  in  contract,  and  from  that  period,  tbe 
.  same  rule  has  been  ♦preserved  inviolate.    The  rule  estab- 

'*^  ■  lished  by  that  Act,  (and  which  has  uniformly  been  adhered  to 
ever  since,)  to  test  the  jurisdiction  of  the  justices  of  the  peace  in 
cases  of  iortf  has  been  the  damages  claimed,  and  not  the  sum  re- 
covered. In  cases  of  contract,  a  different  principle  seems  to  have 
prevailed;  and  in  all  such  cases,  the  sum  recovered,  and  not  tbe 
matter  put^in  demand  is  made  to  decide  the  question  of  jurisdiction. 
From  this  rule  no  departure  has  been  made  by  the  Act  of  1835.  In 
all  cases  of  debt  or  contract,  expressed  or  implied,  it  is  the  real  debt 
or  damage  which  founds  the  jurisdiction.  The  language  is,  sball 
have  and  exercise  original  jurisdiction,  <^  where  the  debt  or  damages 
do  not  exceed  one  hundred  dollars,"  but  when  that  Act  confers  juris- 
diction in^trespass  or  other  cases  of  tort^  it  is  the  sum  demanded 
which  furnishes  the  criterion  of  judicial  power,  and  not  the  sum  re- 
covered. Noras  there  anything  in  the  fourth  section  of  tbe  said 
Act,  which  upon^a  proper  construction  of  it,  can  be  considered  as 
impugning  the  views  heretofore  taken  of  this  subject.  The  cases  re- 
ferred to  in  that  section,  where  the  jurisdiction  of  the  County  Court 
is  made^to  depend  upon  the  verdict  of  the  jury,  are  manifestly  cases 
of  debt  or  contract,  previously  provided  for  in  that  Act,  and  where 
the  same  test  had  been  adopted,  and  not  cases  of  tort,  where  a  differ- 
ent mle'had  been  applied,  as  establishing  the  boundaries  of  jurisdic- 
tion. This  construction  is  necessary  to  reconcile  the  second  and 
fourth  sections,  and  to  prevent  that  clashing  interference  and  incon- 
gruity ,5which  ought  never  to  be  imputed  to  the  Legislature,  where  it 
is  practicable  to  avoid  it.  Judgment  affirmed. 
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>Ivei)t  l&we  pleaded  and  relied  upoD  aa  a  defence  in 
id  upon  an  issue  joined  on  a  denial  of  the  truth  of 
'ed  in  evideuoe,  is  said  to  come  iDcidentallj  in  ques- 

CouQty  Courts  in  relation  to  insolvent  debtors  is 
ort  of  a  release  under  the  Acts  relating  to  them,  all 
be  sbown,  is  tbat  the  case  made  b;  the  record  of  the 
I  limited  jurisdiction,  and  then  the  Judgment  would 
J  and  conclusive  as  if  the  judgment  were  one  of  a 
riadictioQ.  (ul 
Ivent  debtor  is  an  exception  to  the  principle,  that 

procedure  is  poiuted  out  by  statute,  the  proceedings 
iformity  with  the  Act  by  which  they  are  authorized, 
ch.  110.  the  presentation  of  a  petition  by  a  partj  in 
ine  neceesarj  to  give  juriediction.  and  since  the  proof 
been  dispensed  with  b;  the  Act  of  1830,  ch.  130,  the 
Hounty  Court  attaches  by  the  presentation  of  a  peti- 
rihed  by  the  Acts  in  relation  to  insolvent  debtors,  (b) 
cered  to  act  upon  the  petition  of  an  insolvent  debtor, 

Couuty  Court,  and   hence  the  application  for  relief 

to  the  statutes  is  depending  in  point  of  law,  from 
ntation  to  the  Judge,  though  not  filed  with  the  clerk 

t,  or  a  Judge  thereof  in  the  recess  of  the  Court,  may 
charge,  appoint  a  trustee,  and  take  a  bond. 
1  insolvent  debtor  comes  incidentally  in  question,  it 
upon  the  ground,  that  the  insolvent  had  a  prior  ap- 
'  at  the  time  of  the  one  under  which  he  obtained  his 

of  a  Court  once  attaches,  and  the  Court  proceeds  to 
same  judgment,  coming  incidentally  in  question,  is 

:t  maintained  the  invalidity  of  an  insolvent  debtor's 
in  bar  of  the  plaintiff's  action,  and  the  jury  found 
so,  that  the  insolvent  since  hie  release  had  obtained 
nt.  &c.  in  his  own  right;  this  Court  disagreeing  with 
id  holding  the  release  valid,  will  award  ti  procedendo 
of  subsequent  acquisition  by  the  debtor  within  the 
ctof  1803,  ch.  110. 

ce  George's  County  Court.  This  was  a  8cire 
le  28tb  Augu8t,  1835,  to  revive  a  judgmetit  of 

«  vs.  aienn.  8  Md.  207;  State  vs.  Reaney,  18  Md.  240. 

hiov.ffer.e'Mi.  818. 

r  vs.  Castle,  22  Hd.  103;  Eeighler  vs.  NichoUon,  4  Md. 
Hammond,  a  H.  &  O.  88,  note  (b.) 
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trespass,  where  tbe  title  is  not  involved,  and  the  damages  claimed 
do  not  exceed  one  hundred  dollars. 

Prior  to  the  Act  of  1835,  the  jurisdiction  of  the  County  Coart  to 
administer  redress  to  the  plaintiff  for  the  injury  done  to  his  property 
was  clear  and  unquestionable,  and  we  do  not  think  that  upon  a 
proper  and  true  construction  of  that  Act,  according  to  the  principles 
settled  by  this  Court,  in  the  case  of  O^Reilly  vs.  Murdoch^  above  re- 
ferred to,  it  has  been  taken  away  or  ousted. 

In  that  case  it  was  held,  that  in  actions  similar  to  the  present,  tbe 
true  standard  of  jurisdiction  was  furnished  not  by  the  sum  recor- 
ered  by  the  verdict  of  the  jury,  but  by  the  sum  put  in  demaud,  or 
the  damages  laid  or  claimed  in  the  plaintiff's  declaration.  By  an 
Act  passed  in  1824,  a  new  test  of  jurisdiction  was  first  introduced  in 
cases  sounding  in  tori^  and  not  in  contract,  and  from  that  period,  tbe 
'.  ^  same  rule  has  been  ♦preserved  inviolate.  The  rule  estab- 
'*^  ■  lished  by  that  Act,  (and  which  has  uniformly  been  adhered  to 
ever  since,)  to  test  the  jurisdiction  of  the  justices  of  the  peace  in 
cases  of  tort,  has  been  the  damages  claimed,  and  not  the  sum  re- 
covered. In  cases  of  contract,  a  different  principle  seems  to  have 
prevailed;  and  in  all  such  cases,  the  sum  i*ecovered,  and  not  the 
matter  put^in  demand  is  made  to  decide  the  question  of  jurisdiction. 
From  this  rule  no  departure  has  been  made  by  the  Act  of  18^.  hi 
all  cases  of  debt  or  contract,  expressed  or  implied,  it  is  the  real  debt 
or  damage  which  founds  the  jurisdiction.  The  language  is,  8ball 
have  and  exercise  original  jurisdiction,  <^  where  the  debt  or  damages 
do  not  exceed  one  hundred  dollars,"  but  when  that  Act  confers  jaris* 
diction  in^trespass  or  other  cases  of  tort^  it  is  the  sum  demanded 
which  furnishes  the  criterion  of  judicial  power,  and  not  the  sum  re- 
covered. Norns  there  anything  in  the  fourth  section  of  tbe  said 
Act,  which  upou*a  proper  construction  of  it,  can  be  considered  as 
impugning  the  views  heretofore  taken  of  this  subject.  The  cases  re- 
ferred to  in  that  section,  where  the  jurisdiction  of  the  County  Coart 
is  made^to  depend  upon  the  verdict  of  the  jury,  are  manifestly  cases 
of  debt  or  contract,  previously  provided  for  in  that  Act,  and  where 
the  same  test  had  been  adopted,  and  not  cases  of  tort^  where  a  differ- 
ent rule'had  been  applied,  as  establishing  the  boundaries  of  jurisdic- 
tion. This  construction  is  necessary  to  reconcile  the  second  aud 
fourth  sections,  and  to  prevent  that  clashing  interference  and  incon- 
gruity,Jwhich  ought  never  to  be  imputed  to  the  Legislature,  where  it 
is  practicable  to  avoid  it.  Judgment  affirmed. 


J 
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A  release  under  the  insolvent  laws  pleaded  and  relied  upon  as  a  defence  in 
bar  of  the  action,  and  upon  an  issue  joined  on  a  denial  of  the  truth  of 
the  plea,  when  offered  in  evidence,  is  said  to  come  incidentally  in  ques- 
tion. 

The  jurisdiction  of  the  Ck>unty  Courts  in  relation  to  insolvent  debtors  is 
limited,  but  in  support  of  a  release  under  the  Acts  relating  to  them,  all 
that  is  necessary  to  be  shown,  is  that  the  case  made  by  the  record  of  the 
release  is  within  the  limited  jurisdiction,  and  then  the  judgment  would 
be  just  as  obligatory  and  conclusive  as  if  the  judgment  were  one  of  a 
Court  of  general  jurisdiction,  (a) 

"Hie  release  of  an  insolvent  debtor  is  an  exception  to  the  principle,  that 
where  the  course  of  procedure  is  pointed  out  by  statute,  the  proceedings 
must  show  their  conformity  with  the  Act  by  which  they  are  authorized. 

Under  the  Act  of  1805,  ch.  110,  the  presentation  of  a  petition  by  a  party  in 
confinement  was  alone  necessary  to  give  jurisdiction,  and  since  the  proof 
of  confinement  has  been  dispensed  with  by  the  Act  of  1830,  ch.  180,  the 
jurisdiction  of  the  County  Court  attaches  by  the  presentation  of  a  peti- 
tion such  as  is  prescribed  by  the  Acts  in  relation  to  insolvent  debtors.  (&) 

A  single  Judge  is  empowered  to  act  upon  the  petition  of  an  insolvent  debtor, 
in  the  recess  of  the  County  Court,  and  hence  the  application  for  relief 
made  in  conformity  to  the  statutes  is  depending  in  point  of  law,  from 
the  time  of  its  presentation  to  the  Judge,  though  not  filed  with  the  clerk 
of  the  Court. 

Either  the  County  Court,  or  a  Judge  thereof  in  the  recess  of  the  Court,  may 
grant  a  personal  discharge,  appoint  a  trustee,  and  take  a  bond. 

Where  the  release  of  an  insolvent  debtor  comes  incidentally  in  question,  it 
cannot  be  avoided  upon  the  ground,  that  the  insolvent  had  a  prior  ap- 
plication depending  at  the  time  of  the  one  under  which  he  obtained  his 
final  discharge. 

Where  the  jurisdiction  of  a  Court  once  attaches,  and  the  Court  proceeds  to 
final  judgment,  the  same  judgment,  coming  incidentally  in  question,  is 
to  be  respected,  (c) 

Where  the  County  Court  maintained  the  invalidity  of  an  insolvent  debtor  ^s 
release  relied  upon  in  bar  of  the  plaintiff's  action,  and  the  jury  found 
accordingly,  and  also,  that  the  insolvent  since  his  release  had  obtained 
goods,  &c.  by  descent,  &c.  in  his  own  right;  this  Court  disagreeing  with 
the  County  Court  and  holding  the  release  valid,  will  award  a  procedendo 
to  try  the  question  of  subsequent  acquisition  by  the  debtor  within  the 
exceptions  of  the  Act  of  1805,  ch.  110. 

Appeal  from  Prince  George's  County  Court.  This  was  a  scire 
fmas^  sued  out  on  the  28th  August,  1835,  to  revive  a  judgment  of 

(a)  Cited  in  Purviance  vs.  Olenn,  8  Md.  207;  State  vs.  Reaney,  18  Md.  240. 
See  note  (c)  infra. 

(h)  Cited  in  TraU  vs.  Snouffer,  6  *Md.  318. 

(e)  Approved  in  Tatder  vs.  Castle,  22  Md.  102*,  Keighier  vs.  Nicholaon^  4  Md. 
^-  94.    See  Raborg  vs.  Hammond,  2  H.  &  G.  88,  note  (6.) 
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The  insolvent's  deed  to  his  trustee  was  dated  13th  April,  1831,  and 
acknowledged  on  the  same  day  before  the  Judge  who  granted  the 
discharge. 

Prince  George's  County,  Set:  I  do  hereby  certify  that  I  am  in  pos- 
session of  all  the  property,  real,  personal  and  mixed,  of  Fielder 
Bowie,  mentioned  in  his  schedule,  accompanying  his  application  for 
the  benefit  of  the  insolvent  laws  of  this  State.  Phil.  Chew. 

Whereupon  the  Court  passed  the  following  order : 
Mr.  Beall, — File  this  petition  and  papers,  enter  the  personal  dis- 
charge of  the  petitioner,  and  the  usual  order  of  publication  of  notice 
to  the  creditors.  J.  B.  Plateb. 

April  13th,  1831. 

♦  And  it  was  also  ordered  by  the  said  Court,  that  the  said 
'**'*  Fielder  Bowie  make  publication  of  the  following  order  which 
is  as  follows : 

Prince  Greorge's  County  Court,  April  Term,  1831.  Ordered  by  the 
Court,  that  the  creditors  of  Fielder  Bowie,  a  petitioner  for  the  bene- 
fit of  the  insolvent  laws  of  this  State,  be  and  appear  before  the 
Court  at  Upper  Marlborough  Town,  on  the  second  Monday  of  Octo- 
ber next,  to  file  allegations  (if  any  they  have,)  against  said  peti- 
tioner, provided  a  copy  of  this  order  be  published  once  a  week  for 
three  successive  months,  before  the  said  second  Monday  of  Octo- 
ber. Test,  Aquila  Beall,  Clk.  P.  G.  C.  C. 

On  which  said  second  Monday  of  October,  being  the  tenth  day  of 
the  same  month,  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty-one,  the  said  Fielder  Bowie,  in  pursuance  of  the  condition  of 
this  bond  aforesaid,  executed  to  the  State  of  Maryland  for  that  par- 
pose,  and  according  to  the  requisitions  of  the  order  of  publication 
aforesaid,  of  the  said  Court,  appears  in  Court  here,  and  the  said 
Fielder  Bowie,  the  petitioner  aforesaid,  appears  also  in  Court  here, 
on  the  twelfth  day  of  the  same  month,  in  the  year  aforesaid,  and 
files  the  following  certificate  of  the  editor  of  the  Maryland  Kepabli- 
can  newspaper,  of  the  publication  of  the  aforegoing  order  of  the 
said  Court,  with  a  copy  of'  said  order  thereto  annexed,  which  said 
certificate  is  in  the  following  words,  to  wit : 

I  hereby  certify  that  the  order  of  Prince  George's  County  Oonrt, 
in  the  case  of  Fielder  Bowie,  hereto  attached,  has  been  inserted  in 
the  Maryland  Republican  once  a  week  for  three  successive  months, 
from  the  2d  July,  1831.  Jebh.  Hughes. 

Which  being  read  and  heard,  and  due  consideration  had,  it  was 
thereupon  ordered  and  adjudged,  that  the  final  oath  be  administered 
to  the  said  Fielder  Bowie,  and  that  he  the  said  Fielder  Bowie  shall 
be  discharged  from  all  debts,  covenants,  contracts,  promises  and 
agreements,  due  from  or  owing  or  contracted  by  him,  provided  never- 
theless,  that  any  property  which  he  hath  acquired  since  the 
'**•*   passage  of  the  said  Act,  or  which  *he  shall  hereafter  acquire 
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by  gift  or  descent,  or  in  his  own  right  by  bequest,  devise,  or  in 
eoQrse  of  distribution,  shall  be  liable  to  the  payment  of  the  said 
debts. 

Test,  Jno.  B.  Brooke,  Clk. 

The  plaintiff  then,  under  the  agreement  in  reference  to  the  plead- 
ings, to  support  the  issue  on  his  part  joined,  proved  to  the  jury  that 
the  original  judgment,  to  revive  which  the  present  scire  facias  is 
broagbt,  was  rendered  against  the  defendant  at  April  Term,  1826, 
of  Prince  George's  County  Court,  and  gave  evidence  of  its  amount 
to  the  jury. 

The  plaintiff  also  offered  in  evidence  to  the  jury  the  following 
record  of  the  defendant's  petition  for  the  benefit  of  the  insolvent 
laws,  filed  on  the  17th  day  of  October,  1827,  and  all  the  proceedings 
thereon,  which  are  as  follows,  &c.  This  last  application  was  prose- 
cuted nntil  April  Court,  1831,  when  the  said  Fielder  Bowie,  the 
petitioner  aforesaid,  by  his  attorney  aforesaid,  moves  the  Court 
here  that  his  petition  aforesaid,  with  all  things  thereunto  relating, 
be  dismissed  and  set  aside,  and  that  the  said  Fielder  Bowie  have 
DO  discharge  under  or  benefit  of  the  insolvent  laws  of  the  State  of 
Maryland,  in  virtue  thereof.  Whereupon  It  is  ordered,  adjudged 
and  determined  that  the  petition  aforesaid,  of  the  said  Fielder 
Bowie,  with  all  things  thereunto  relating,  be  and  the  same  are 
hereby  dismissed,  set  aside  and  held  as  utterly  null  and  void,  and 
that  the  said  Fielder  Bowie  receive  no  discharge  under  or  benefit  of 
the  several  insolvent  laws  of  the  State  of  Maryland,  in  virtue  thereof. 

Test,  John  B.  Bbooke,  Clk. 

The  plaintiff  insisted  before  the  Court  that  the  final  discharge  of 
said  Fielder  Bowie,  under  the  said  petition  of  the  15th  of  April, 
1831,  was  irregular  and  void,  and  was  no  bar  to  the  execution  sought 
for  in  the  present  action,  but  the  defendant  by  his  counsel  contended 
that  it  was  not  competent  for  the  plaintiff  to  take  advantage  of  said 
objection,  as  to  the  irregularity  of  said  discharge  in  the  present  action, 
and  prayed  the  Court  so  to  instruct  the  jory.  But  the  Court  [Ste- 
phen, C.  J.,]  were  of  opinion,  that  it  was  competent  for  the  plaintiff 
to  make  said  objections,  and  instructed  the  jury,  that  if  they  find 
that  the  *  said  defendant  obtained  his  personal  discharge,  that  ^  i  j 
the  trustee  was  appointed  and  gave  bond,  and  the  insolvent  '**** 
executed  his  deed  to  the  trustee  before  the  petition  was  filed,  thfit 
then  the  said  final  discharge  was  irregular  and  void,  and  was  no  bar 
to  the  plaintiff^s  right  in  the  present  action ;  to  which  opinion  of  the 
Court  and  their  instruction  to  the  jury,  the  defendant  excepted. 

The  jury  found  by  their  verdict  that  the  defendant  did  not  obtain 
bis  final  discharge,  &c.,  and  that  he  had  acquired  goods,  &c.,  since 
the  rendition  of  the  judgment,  by  descent,  &c.,  in  his  own  right, 
upon  which  the  County  Court  ordered  a  fiat  executio. 

The  cause  was  argued  before  Aboheb,  Dobsey,  and  Chambebs, 
JJ. 
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Thomas  F,  Botoie  and  J.  Johnson^  for  the  appellant. 
T.  0.  Pratt^  for  tbe  appellee. 

Aboheb,  J.  delivered  the  opinion  of  this  Court.  The  Court  below 
decided  that  it  was  competent  for  the  plaintiff  to  object  to  irrefa- 
larities  in  the  defendant's  discharge  under  the  insolvent  laws,  and 
they  instructed  the  jury,  that  if  they  find  that  the  defendant  obtained 
bis  personal  discharge,  that  the  trustee  was  appointed  and  gave  bond, 
and  the  insolvent  executed  his  deed  to  the  trustee  before  the  petitioo 
was  filed,  that  then  the  said  final  discharge  was  irregular  and  void, 
and  was  no  bar  to  tbe  plaintiff'^s  right  in  the  present  action. 

It  is  said  by  this  Court  in  2  O,  d:  J,  50,  that  the  decision  of  a 
Court  of  competent  jurisdiction,  when  coming  incidentally  in  ques- 
tion, or  offered  in  evidence  of  title  in  any  other  Court,  is  conclusive 
of  the  question  decided,  and  cannot  be  impeached  on  the  ground  of 
informality  in  the  proceedings,  or  error,  or  mistake  of  the  Court  in 
the  matter  on  which  they  have  adjudicated,  and  the  Court  in  that 
case  decided  that  the  County  Court  would  not  determine  letters  of 
administration  to  be  void,  although  granted  by  the  Orphans'  Court 
in  a  case  where  the  law  bad  conferred  no  authority  on  such  Court  to 
grant  letters. 

It  is  supposed  that  the  judgment  of  the  County  Court  does  not 
come  incidentally  in  question  here.  But  in  answer  to  this 
Zlo  #  ^^  ix'eiXQ  to  say  that  it  is  pleaded  and  relied  upon  only  as  a 
protection  against  the  claim  of  the  plaintiffs.  The  case  of  Taylor 
and  McNeil  vs.  Phelps,  1  G.d^  J,  503,  will  be  found  to  be  an  answer  to 
the  objection.  The  only  inquiry  would  therefore  seem  to  be  whether 
the  jurisdiction  of  the  County  Court  attached ;  if  it  did,  whatever 
irregularities  may  have  been  committed,  could  not  be  the  subject  of 
revision. 

It  is  however  supposed  that  the  Court  in  the  exercise  of  its  juris- 
diction in  relation  to  insolvents,  is  limited,  and  that  the  course  of 
procedure  is  pointed  out  by  the  statutes,  that  therefore  all  tbe  re- 
quirements of  the  various  acts  as  preliminary  to  the  final  discharge, 
must  appear  to  have  been  substantially  complied  with.  It  is  true 
the  jurisdiction  ot  the  Court  is  limited,  but  in  such  case  all  that  is 
necessary  to  be  shewn  is,  that  the  case  is  within  the  limited  jurisdic- 
tidn,  and  the  judgment  would  be  just  as  obligatory  and  conclusive 
as  if  the  judgment  were  one  of  a  Court  of  general  jurisdiction. 

However  true  may  be  the  principle,  that  where  the  course  of  pro- 
cedure is  pointed  out  by  the  statute,  tbe  proceedings  must  show 
their  conformity  with  the  Act  by  which  they  are  authorized ;  yet, 
since  the  decision  of  the  Court  in  b  H,  &  J.  189,  the  judgment  of 
tribunals  of  this  State,  discharging  insolvents,  has  been  considered 
an  exception  to  that  rule.  In  the  case  adverted  to  the  Court  say, 
^' they  do  not  wish  it  to  be  understood  that  discharges  under  tbe 
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insoivent  laws  are  liable  to  all  the  objections  that  are  asnally  relied 
'  CD  against  proceedings  of  persons  limited  by  special  anthorities." 

The  same  doctrine  woald  appear  to  prevail  in  tbe  English  Courts. 
In  Willis^  Rep.  199,  to  an  action  on  the  case  for  goods  sold  and 
delivered,  the  defendant  pleaded  his  discharge  nnder  the  Act  of  10 
Geo.  2,  by  the  General  Quarter  Sessions  for  the  City  of  Bristol.  To 
this  plea  there  was  a  replication  that  the  defendant  had  not  surren- 
dered himself  to  prison.  The  defendant  demurred  generally,  and 
the  Court  say,  that  if  it  had  appeared  that  the  sessions  had  a  juris- 
diction, it  would  have  been  sufficient  to  have  said  generally,  that*  the 
sessions  had  discharged  him,  and  that  the  Court  could  not  enquire 
into  any  facts  ♦necessary  to  be  done  by  him,  in  order  to  ^^-^ 
obtain  his  discharge,  of  which  the  sessions  were  the  only  and  -^^^ 
the  proper  judges,  and  must  be  taken  to  have  adjudged  right,  and 
they  decide  the  plea  to  be  defective,  because  it  did  not  state  what 
was  necessary  to  give  the  Court  jurisdiction,  to  wit,  that  the  defend- 
ant surrendered  himself  to  piison.  See  also  the  case  of  Linwood  vs. 
HopMns^  referred  to  by  the  counsel  in  the  above  case,  where  it  being 
objected  that  the  proper  notice  was  not  given  in  the  Gazette.  Lord 
Hardwick  was  of  opinion  that  the  sessions  were  the  proper  judges 
of  this,  and  that  it  could  not  be  enquired  into  upon  the  trial.  Under 
the  Act  of  1805,  ch.  110,  the  presentation  of  a  petition  by  a  party  in 
confinement,  was  alone  necessary  to  give  jurisdiction,  and  since  the 
proof  of  confinement  has  been  dispensed  with  by  the  Act  of  1830, 
ch.  130,  the  jurisdiction  of  the  County  Court  attaches,  by  the  pre- 
sentation of  a  petition,  such  as  is  prescribed  by  the  Acts  in  relation 
to  insolvent  debtors.  This  view  of  the  subject  renders  the  exami- 
nation of  the  various  objections  which  have  been  urged  against  the 
regularity  of  the  proceedings  in  this  case,  unnecessary. 

Two  objections  however  have  been  taken  by  the  counsel  for  the 
appellee,  one  of  which  has  been  sustained  by  the  Court  below,  which 
it  may  be  proper  for  this  Court  to  advert  to,  as  they  refer  rather  to 
the  time  and  circumstances  of  the  application,  than  to  the  proceed- 
ings themselves. 

1.  It  is  alleged  that  the  proceedings  are  void,  if  the  defendant 
obtained  his  personal  discharge,*  tbe  trustee  was  appointed  and  gave 
bond,  and  the  insolvent  executed  his  deed  to  the  trustee  before  the 
petition  was  filed,  and  so  the  Court  decided  below. 

The  proceedings  all  bear  date  tbe  13th  of  April,  and  they  are  filed 
on  the  15th  of  the  same  month.  That  the  Court,  or  a  Judge,  pos- 
sessed power  to  grant  a  personal  discharge  and  to  appoint  a  trus- 
tee and  take  a  bond,  is  apparent  from  the  Act  of  1805,  ch.  110,  sec. 
2  and  3;  1808,  ch.  71,  sec.  1  and  3,  and  1827,  ch.  71.  The  filing  of 
the  petition  cannot  be  necessary  to  the  validity  of  these  Acts, 
because  a  Judge,  in  the  recess  of  the  Court,  is  expressly  empowered 
to  act  when  the  petition  is  presented  to  him,  conforming  in  its  terms 
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A 11%  to  the  Act  of  Assembly.  *In  such  a  ease  the  law  does  not 
**' •  require,  nor  does  it  couform  to  practice  in  such  cases  to  file 
the  petition  before  the  action  of  the  Judge  thereon.  A  case  most  be 
undoubtedly  depending  before  the  action  of  the  Court  or  a  Judge 
can  be  had,  but  such  a  case  is  depending,  either  before  the  Judge 
or  the  Court,  when  the  i^etition  is  presented.  We  therefore  think 
the  Court  erred  in  pronouncing  the  proceedings  void  ^on  such  an 
hypothesis. 

The  next  objection  which  has  been  alleged  to  the  proceedings  and 
judgment  in  this  case  is,  that  a  prior  application  of  the  appellant  was 
depending  at  the  time  of  the  application,  upon  which  the  discharge 
now  in  controversy  was  granted.  This  point  was  not  raised  in  the 
Court  below,  or  if  it  was,  was  not  decided  by  the  Court,  but  as  it 
may  again  arise  in  the  case,  we  think  proper  to  say,  that  the  prin- 
ciples heretofore  adverted  to  in  this  opinion,  are  decisive  of  this 
question.  The  Court  of  Prince  George's  County  have  proceeded  to 
the  final  discharge  of  the  appellant,  which  we  are  liound  to  respect, 
having  seen  that  the  jurisdiction  of  the  Court  once  attached  by  the 
presentation  of  the  appellee's  petition. 

The  jury  have  found,  by  their  verdict,  that  property  by  descent, 
devise,  bequest,  &c.,  has  come  to  the  defendant,  and  it  is  proper, 
under  these  circumstances,  that  the  case  should  be  remanded. 

Judgment  reversed^  and  procedendo  awarded. 


^-^  ♦  William  Nelson  and  Elizabeth,  his  Wife  vs.  Joshua 
'**^  B.  Bond,  surviving  partner  of  Richard  Bond.— De- 

cember, 1843. 

An  action  against  husband  and  wife,  founded  on  the  note  of  the  wife,  made 
by  her  while  sole  in  Louisiana,  is  not  barred  by  her  release  before  mar- 
riage, and  after  the  maturity  of  her  note,  under  the  insolvent  laws  of 
Maryland,  (a) 

The  plea  of  limitations  is  classed  among  those  not  deemed  meritorious,  and 
in  relation  to  the  reception  of  which.  Courts  of  justice  act  with  care  and 
strictness,  and  must  be  filed  by  the  rule  day.  (6) 

A  general  continuance  of  a  cause  does  not  enlarge  the  time  to  file  the  plea 
of  limitations,  (c) 

Upon  a  note  made  in  Louisiana,  bearing  ten  per  cent,  interest  until  paid, 
this  Court  will  enter  judgment  accordingly. 

Appeal  from  Harford  County  Court.  This  was  an  action  of 
assumpsit,  brought  on  the  7th  May,  1839,  by  the  appellee  against  the 

(a)  See  Frey  vs.  Kirk.  4  G.  &  J.  352. 

(6)  Approved  in  Griffin  vs.  Moore  ^  43  Md.  258.  See  Lamott  vs.  McLaughlin. 
8  H.  iS^McU.  107,  198,  note. 

(c)  Approved  in  Spear  Oriffin,  28  Md.  431.  But  a  day  to  plead  must  be  as- 
signed under  rule  of  Court.    Ibid. 
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appellant,  to  recover  the  amoant  of  a  promissory  note  of  Elizabeth, 
the  wife  of  the  appellant,  made  while  sole^  on  the  1st  April,  1831,  at 
Donaldson,  in  the  State  of  Loaiaiana,  payable  twelve  months  after 
date,  to  Joshna  B.  Bond  the  appellee,  and  one  Bichard  Bond,  (since 
dead,)  then  partners  in  trade,  &c.,  for  the  sum  of  $136.63,  bearing 
ten  per  cent,  interest,  for  value  received. 

The  parties,  without  further  pleading,  submitted  the  case  to  the 
Coonty  Coart  on  the  following  statement  of  facts,  viz : 

In  this  case  it  is  admitted  that  the  promissory  note,  which  is  the 
groand  of  the  action,  is  the  note  of  Elizabeth,  now  the  wife  of  Wil- 
liam Nelson,  who  together,  are  the  defendants  in  this  suit:  that  the 
same  was  duly  executed,  as  it  purports,  at  Donaldson,  in  the  State  of 
Lonisiana,  on  the  day  of  its  date,  and  that  at  the  time  of  its  date 
aforesaid,  the  plaintiffs  and  the  said  Elizabeth  resided  in  the  State 
of  Louisiana^  that  after  the  execution  of  the  said  note,  the  said 
Elizabeth  removed  to  the  State  of  Maryland,  and  there,  to  wit,  in 
Harford  County,  on  the  14th  December,  1837,  applied  for  the  benefit 
of  the  insolvent  laws  of  said  State  of  Maryland,  and  on  the  17th 
March,  1838,  obtained  a  final  discharge  under  said  application,  and 
was  a  short  time  afterwards,  before  the  institution  of  this  suit, 
•married  to  the  defendant  William,  and  that  said  Elizabeth  ^-^ 
had  no  property  when  she  applied  for  the  benefit,  and  has  not  '^*" 
acquired  any  since.  It  is  further  admitted,  that  more  than  three 
years  had  elapsed  from  the  time  said  note  fell  due  till  the  institution 
of  this  suit,  and  that  the.defendants  are  to  be  considered  as  having 
all  the  benefit  of  a  plea  of  limitations,  pleaded  by  them  at  the  May 
Term,  1841 }  and  the  plaintifi'  had  moved  the  Court  to  strike  out  the 
same,  on  the  ground  of  its  coming  in  too  late  under  the  following 
rales  of  Harford  County  Court : 

Eleventh  Enle. — ^The  1st  day  of  January  and  the  1st  day  of  June 
shall  be  the  rule  days,  and  whenever  a  rule  is  laid  to  declare  or  to 
plead,  the  declaration  or  pleadings  are  to  be  filed  on  or  before  the 
rule  day.  When  a  declaration  or  any  other  part  of  the  pleadings  is 
filed  on  or  before  the  rule  day,  in  pursuance  of  a  rule  previously  laid, 
the  adverse  party  shall  be  bound  to  answer  the  same,  and  to  file  the 
pleadings  necessarily  arising  in  succession  on  or  before  the  second 
day  of  the  next  succeeding  term :  either  party  failing  to  comply  with 
this  rule  may  have  judgment  of  non  pros,  or  by  default  entered 
against  him  whenever  the  action  is  called  up  on  the  first  going  over 
of  the  docket,  but  the  general  issue  plea  may  be  pleaded  by  a  de- 
fendant at  any  time  before  judgment  by  default  is  entered  against 
bim,  although  he  hath  not  pleaded  before  the  rule  day ;  this  however 
will  never  be  considered  a  reason  to  delay  the  "trial." 

Sixty-eighth  Eule. — Ordered,  that  all  declarations,  replications  and 
other  pleadings,  shall  be  filed  on  or  before  the  1st  day  of  May  Jind  the 
Ist  day  of  November  preceding  each  term  of  this  Court,  and  all  rules 
^  plead  or  declare  shall  operate  to  the  said  days  respectivel}',  and 
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any  party  failiDg  to  comply  with  a  rnle  to  plead  or  declare,  sh^ 
hare  judgment  of  non  pros  or  by  default,  as  the  case  may  be,  accord- 
ing to  the  rales  of  this  Court. 

And  had  also  replied,  that  the  defendant  Elizabeth  had  admitted 
the  said  debt  in  her  insolvent  schedule  to  be  due  when  she  applied 
for  the  benefit  of  the  insolvent  laws  as  aforesaid;  and  secondly, that 
gp^g^  by  the  laws  of  Louisiana,  where  the  note  •was  made,  it 
4fZ\M  ^ouic[  not  be  barred  until  ten  years  had  elapsed  from  its  date- 
And  it  is  admitted  that  the  said  debt  was  inserted  in  theschedale  of 
debts  due  and  owing  by  the  said  Elizabeth,  made  and  filed  with  ber 
application  for  the  benefit  of  the  insolvent  laws  as  aforesaid,  and 
that  by  the  laws  of  Louisiana  the  said  debt  would  not  be  and  is  not 
barred  until  the  expiration  of  ten  years  from  its  date. 

It  is  agreed  that  this  case  be  submitted  to  the  Court  on  the  afore- 
going statement,  and  if  the  Court  shall  be  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover,  their  judgment  to  be  entered  for  the 
plaintiff,  with  interest,  and  costs.  It  is  also  admitted  that  ten  per 
cent,  is  the  legal  rate  of  interest  on  said  note  by  the  laws  of 
Louisiana.  And  if  the  Court  shall  be  of  a  contrary  opinion,  then 
judgment  to  be  entered  for  defendants,  with  costs,  either  party  to  be 
at  liberty  to  appeal.  Wm.  B.  Bond,  for  PPff. 

Otho  Scott,  for  Defts. 

The  County  Court  adjudged  that  the  said  Joshua  B.  Bond  recover 
against  the  said  William  Nelson  and  Elizabeth  his  wife,  the  sum  of 
$136.63,  with  ten  per  cent,  interest  thereon  from  the  1st  April,  1831, 
till  paid,  and  costs. 

The  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Abgheb,  Dorset, 
Chambers,  and  Spenge,  JJ. 

Otho  Scott,  for  the  appellants.     W.  Schley,  for  the  appellee. 

Spence,  J.  delivered  the  opinion  of  this  Court.  The  statement 
of  facts  in  this  case  set  forth  that  the  action  is  instituted  upon  a 
promissory  note  executed  by  Elizabeth  Stansbury  to  Joshua  B.  Bond 
and  Bichard  Bond;  that  the  note  was  made  and  executed  in  tbe 
State  of  Louisiana,  and  that  at  the  time  the  parties  were  citizens  of 
the  said  State;  it  is  also  admitted,  that  subsequently  to  the  time  of 
making  the  note,  the  defendant  Elizabeth  removed  to  the  State  of 
Maryland,  and  was  discharged  under  the  insolvent  laws  of  Maryland, 
and  •intermarried  with  the  defendant  William  Nelson.  It  is 
'*^*  further  admitted,  that  Eichard  Bond  hath  died,  and  Jpshna 
B.  Bond  survived  him. 

The  first  reason  presented  to  our  consideration  why  this  Court 
should  reverse  the  Judgment  of  the  County  Court,  is,  because  tbe 
discharge  of  the  wife  while  single  under  the  insolvent  laws  of  MaiJ- 
land,  is  a  bar  to  the  recovery  by  the  appellee  in  any  of  the  Conrts  in 
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this  State.  We  think  this  is  not  an  open  qnestion  in  Maryland, 
since  the  decision  in  case  of  Frey  vs.  Kirk,  ^  O.  dt  J.  509,  in  which 
this  precise  point  was  made,  and  after  a  full  investigation  of  the 
aathorities  on  the  subject,  this  Court  decided  the  discharge  was  no 
W  to  the  action. 

We  are  of  the  opinion,  that  under  the  statement  of  facts,  the  plea 
of  limitations  is  out  of  the  case.  The  plea  is  chissed  among  those 
Dot  deemed  meritorious,  and  in  relation  to  the  reception  of  which, 
Courts  of  justice  act  with  care  and  strictness. 

The  limitation  of  time  within  which  this  plea  might  have  been 
filed  under  the  rules  of  Harford  County  Court,  expired  on  the  1st 
day  of  Kovember,  1840;  the  agreement  states  that  the  plea  of 
limitations  is  not  to  be  considered  as  filed  sooner  than  May  Term, 
1841. 

'  It  is  insisted,  that  the  rule  to  plead  was  extended  at  November 
Term,  1841,  and  thereby  gave  the  defendant  liberty  to  file  this  plea. 
This  would  be  rather  a  strange  effect,  resulting  from  the  plaintiff's 
courtesy  to  the  defendant,  if  it  conferred  upon  him  a  right  which  he 
had  lost  by  his  default,  to  wit,  to  plead  any  other  plea  than  one  to 
the  merits.  To  adopt  such  a  construction  of  the  rules  of  Court, 
would  he  to  change  the  long  established  practice  in  most  of  the 
judicial  districts  in  Maryland,  a  change  which  might  not  tend  to 
promote  the  ends  of  justice.  Judgment  affirmed. 


•  Jacob  Leopabd  vs.  The  Chesapeake  and  Ohio  Canal    S2S 

Company. — December,  1843. 

Under  the  Act  of  1825,  ch.  117,  Rev.  Code.  Art.  71,  sec.  7,  this  Court  is  not 
permitted  to  affirm  or  reTerse  the  judgment  of  the  County  Court  upon 
any  point,  which  is  not  shown  by  the  record  to  have  been  there  raised 
and  decided,  (a) 


(a)  Cited  in  Tyson  vs.  Shuey^  5  Md.  558;  Warner  vs.  Hardy ^  6  Md.  541.  A 
prayer  that  "'there  is  no  evidence  on  which,  under  the  pleadings  in  the 
cause,  the  jury  can  find  for  the  plaintiff,  and  their  verdict  must  be  for  the 
defendant, ''  resting  not  upon  an  entire  failure  of  evidence,  but  upon  the 
assumption  that  the  facts  proved  are  not  legally  sufficient  to  support  the 
issues,  is  too  general.  Hatton  vs.  McClish^  6  Md.  407.  Where  no  evidence 
has  been  offered  in  support  of  a  case,  or  where  the  testimony  offered  has 
been  rejected,  a  general  prayer  that  there  is  no  evidence  is  proper.  Ibid. 
But  where  the  testimony  offered  is  legally  insufficient  to  establish  the  issues, 
or  where  there  is  no  evidence  of  a  material  fact,  the  prayer  must  point  out 
specifically  the  defect  or  omission  in  the  proof.  Ibid,  A  prayer,  that  upon 
the  whole  evidence  it  is  competent  for  the  jury  to  find  for  the  defendant,'' 
is  too  general.  Warner  vs.  Hardy.  No  objection  can  be  made  in  the  Court 
of  Appeals  to  an  instruction  on  the  ground  that  it  submitted  a  question  of 
law  to  the  jury,  or  that  it  assumed  facts,  unless  it  appear  from  the  record 
that  an  objection  for  such  defect  was  taken  at  the  trial  below.    Stansbury 
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A  prayer  to  instruct  the  jury  upon  the  foregoing  evidence,  that  ^*the  plain- 
tiff is  not  in,  the  face  of  his  said  deed,  entitled  to  recover  for  any  damage 
done  his  mills  by  reason  of  the  construction  of  the  canal  across  said 
public  road,  and  the  destruction  of  said  public  road,^^  involves  no  ques- 
tion upon  the  pleadings  in  the  cause — nor  whether  the  facts  proved 
sustain  the  allegations  in  the  declaration:  it  concedes  the  sufficiency  of 
the  pleadings,  and  only  seeks  a  decision  on  the  isolated  question  of  the 
legal  effect  of  the  deed  referred  to,  and  that  thereby  the  testimony  given 
.  in  the  cause  showed  no  cause  of  action,  (b) 

The  question  raised  by  this  prayer  bears  no  resemblance  to  the  inquiries  the 
Court  is  called  upon  to  make,  where  objection  is  raised  to  the  admissi- 
bility of  evidence  offered  generally,  in  a  trial  before  a  jury.  In  such 
case  the  attention  of  the  Court  is  necessarily  called  to  the  pleadings, 
the  admissibility  of  the  evidence  being  entirely  dependent  on  them,  (c) 

A  demurrer  is  a  direct  attack  on  the  pleadings  themselves,  whereon  the 
Court  must  of  necessity  inspect  all  the  pleadings  in  the  case,  as  well  to 
enable  it  to  ascertain  the  sufficiency  of  the  particular  pleading  demurred 
to,  as  in  giving  its  judgment  thereon  to  mount  up  to  the  first  material 
error  in  pleading. 


vs.  Fogle^  87  Md.  360.  An  objection  to  a  prayer  which  was  granted  that 
there  was  no  evidence  of  the  facts  therein  stated,  not  having  been  made  in 
the  Court  below,  will  not  be  entertained  in  the  Court  of  Appeals.  R.  R. 
Co.  vs.  Oanity  39  Md.  116.  ^  On  appeal  from  an  order  of  the  Orphans^  Court, 
exceptions  to  the  admissibility  of  evidence,  or  to  the  competency  of  testi- 
mony, may  be  taken  in  the  Court  of  Appeals,  though  not  taken  in  the  Court 
below.  Denniaon  vs.  Dennison^  35  Md.  361.  See  also,  Davis  vs.  Leab.  3  G.  & 
J.  186,  note;  Penn  vs.  Flack,  8  G.  &  J.  221;  R,  R.  Co.  vs.  Carter,  59  Md.  811. 

(6)  Approved  in  Stockton  vs.  Frey,  4*Gill,  422;  State  vs.  Milburn,  9  Gill. 
102;  Dorsey  vs.  Dashiell,  1  Md.  207;  Oivings  vs.  Jones,  9  Md.  116;  RichardMm 
vs.  Milimm,  11  Md.  346;  Bimey  vs.  Tel.  Co.  18  Md.  355;  Railway  Co.  vs.  Wil- 
kinson, 30  Md.  229;  Strauss  vs.  Young,  36  Md.  255;  Build.  Ass.  vs.  Grant,  il 
Md.  569.  See  also  Brooke  vs.  Waring,  7  Gill,  5.  '^Since  the  decision  of  the 
case  of  Leopard  vs.  Canal  Co.  followed  by  Stockton  vs.  Frey,  and  by  a  num- 
ber of  other  cases,  all  recognizing  the  same  rule,  it  must  be  considered  as 
settled  that  where  a  prayer  is  asked  or  an  instruction  is  granted  to  a  jury 
upon  the  evidence  or  facts  in  a  cause  merely,  without  reference  to  the  plead- 
ings, the  Appellate  Court  is  precluded  by  the  Act  of  1825,  from  considering 
the  state  of  the  pleadings.  But  it  has  always  been  competent  for  a  party  by 
a  prayer  properly  framed  to  call  the  attention  of  the  Court  to  the  pleadings, 
and  to  ask  its  judgment  upon  their  sufficiency  or  legal  effect:  the  rule  being 
that  every  suitor  must  recover  according  to  the  allegata  and  probata.^^  Roi^' 
way  Co.  vs.  WUkinson.  A  prayer  that  if  the  jury  find  certain  enumerated 
facts,  ''then  the  plaintiff  is  not  entitled  to  recover,'' is  not  based  on  the 
pleadings,  but  on  the  proof,  and  in  granting  the  instruction,  the  Court  are 
to  be  considered  as  placing  their  opinion,  not  in  the  structure  of  the  plead- 
ings, but  on  the  broad  ground  that  if  the  jury  find  the  facts  as  stated,  the 
plaintiff  cannot  maintain  his  action.  State  vs.  Milbum.  The  objection  to  a 
variance  between  the  allegation  of  the  narr.  and  the  proof,  should  be  made 
in  the  Court  below  by  objecting  to  the  evidence  when  offered,  or  by  a  prayer 
properly  framed  for  that  purpose:  if  not  so  made  it  will  be  heard  in  the 
Court  of  Appeals.    Strauss  vs.  Young. 

(c)  Approved  in  Marshall  vs.  Haney,  9  Gill,  258;  Dorsey  vs.  DashieU,  1  Md. 
208;  R.  R.  Co.  vs.  State,  41  Md.  298. 
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Upon  a  motion  in  arrest  of  judgment  the  Court  have  no  means  of  judging 
of  the  validity  of  a  verdict,  but  by  referring  to.  the  pleadings  and  issues 
in  the  cause,  (d) 

Before  the  Ck>urt  can  grant  an  instruction  that  a  plaintiff  is  not  entitled  to 
recover,  it  must  assume  the  truth  of  all  the  testimony  given  to  the  jury 
tending  to  sustain  his  right  to  recover,  and  of  all  inferences  of  fact  fairly 
deducible  therefrom,  [e) 

The  Chesapeake  and  Ohio  Canal  Company  has  no  right  in  cutting  its  canal 
across  public  highways,  utterly  to  destroy  them,  and  it  is  bound  to 
unite,  for  the  public  accommodation,  the  highway  thereby  divided,  by 
a  reasonably  convenient  thoroughfare  over  or  under  its  canal.  (/ ) 

A  deed  from  a  party  seized  of  land,  conveying  to  the  C.  &  O.  Canal  Com- 
pany ''such  portion  and  quantity  of  his  land  as  may  be  covered,  used 
or  occupied  by  the  said  canal,  or  the  necessary  works  thereof, '^  and 
describing  the  premises  conveyed,  is  not  a  contract  to  surrender  the 
privilege  of  using  public  highways  which  passed  through  the  granted 
premises. 

In  construing  a  deed  made  to  a  canal  company  for  the  purposes  of  its  works, 
the  Court  will  presume  that  the  parties  to  it  understood  their  relative 
rights,  powers,  and  duties,  in  respect  to  the  subject-matter  of  their  con- 
tract. 

•  Appeal  from  Washington  County  Court.  This  was  an  ooo 
action  of  trespass  upon  the  case,  commenced  on  the  18th  Feb-  '*'*•' 
mary,  1841,  by  the  appellant  against  the  appellee. 

The  appellant  declared,  that  whereas  the  plaintiff  on,  &c.,  at,  &c., 
long  before,  was  and  from  thence  hitherto  hath  been,  and  still  is  the 
proprietor  and  possessed  of  a  water  mill  for  the  grinding  of  rye,  &c., 
of  a  saw  mill  for  the  sawing  of  boards,  &c.,  which  said  mills,  until 
the  committing  of  the  grievance  by  the  defendant  hereinafter  men- 
tioned, were  of  great  value  to  the  plaintiff,  and  yielded  and  produced 
him  great  annual  gains  and  profits;  but  for  the  grievance  hereafter 
mentioned,  would  still  be  producing  and  yielding  him  great  annnal 
gains  and  profits.  And  whereas  the  plaintiff  during  all  the  time 
aforesaid,  of  right  ought  to  have  had,  and  still  of  right  ought  to  have 
the  use  of  a  certain  road  passing  through  and  over  a  certain  close  of  the 
plaintiff  and  unto  the  said  mills,  for  the  plaintiff  and  his  servants 
and  his  customers  to  the  said  mills  to  go,  return,  pass  and  re-pass, 
to  and  from  the  said  mills  with  horses,  &c.,  at  his  and  their  free  will 
and  pleasure,  when,  and  as  often  as  they  required,  for  the  purpose 
of  carrying  grists  and  saw  logs  and  other  timber,  and  wheat  and  rye 
and  corn,  &;c.,  and  other  custom  to  the  said  mills  as  aforesaid,  to  wit, 
at,  &c.  Yet  the  defendants  well  knowing  the  premises,  whilst  the 
plaintiff  was  of  right  entitled  to  the  use  of  the  said  road  as  aforesaid, 


(d)  Cited  in  Spencer  vs.  Trafford,  42  Md.  21. 

(e)  Approved  in  Jones  vs.  Jones,  45  Md.  155.    See  Cole  vs.  Hebb^  7  G.  &  J. 
15,  no<«  (c.) 

(/)  Approved  in  Eyler  vs.  Comers,  49  Md.  269;  Canal  Co,  vs.  Comers,  57 
Md.  217. 
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to  wit,  on  the  day  and  year  aforesaid,  wrongfully  and  injarioosly  cot, 
dng  and  made,  and  caased  to  be  cat,  dug  and  made,  a  certain  canal 
called  the  Chesapeake  and  Ohio  Canal,  of  great  width  and  depth,  to 
wit,  of  the  width  of  sixty  feet  and  of  the  depth  of  ten  feet,  with  high 
and  huge  embankments,  to  wit,  of  the  height  of  ten  feet  and  of  the 
breadth  of  twenty  feet  at  the  base,  in  and  along  the  whole  length  of 
the  lands  and  premises  of  the  said  plaintifif,  and  in  and  across  the 
said  public  road,  and  continued  and  kept  the  said  canal  so  cut,  exca- 
vated and  made  as  aforesaid,  from  the  day  and  year  aforesaid,  to  the 
time  of  the  issuing  of  the  writ  original  in  this  cause,  and  the  said 
public  road  during  all  that  time  hath  been  obstructed,  shut  op, 
closed  up  and  rendere^l  impassable  for  the  said  plaintiff  and  his  ser- 
^^M  vants,  and  for  his  *  customers  to  his  said  mills,  and  during  all 
'^'^^  that  time  the  plaintiff  and  his  servants,  and  the  customers 
having  business  at  his  said  mills,  have  been  unable  to  pass  and  re- 
pass, to  go  to  and  come  from  the  said  mills  with  their  horses,  carts, 
wagons  and  other  vehicles,  as  they  of  right  ought  to  have  done,  to 
wit,  at  the  county  aforesaid.  By  means  of  which  said  premises  the 
plaintiff  has  been  deprived  of,  and  has  lost  during  all  the  time  afore- 
said, the  use,  benefit  and  advantage  of  his  said  mills,  and  has  lost 
and  been  deprived  of  all  his  gains,  tolls  and  profits  and  custom, 
which  without  the  said  obstructing  he  would  have  derived  from  his 
said  mills,  to  wit,  at  the  county  aforesaid. . 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  the  plaintiff  was  and  still  is  seized  and 
possessed  of  a  certain  farm,  which  until  the  committing  of  the  griev- 
ance hereinafter  mentioned,  was  free  from  all  overflowing  and  in- 
jury from  being  flooded  with  water,  and  until  the  committing  of  the 
grievance  hereinafter  mentioned,  was  sound,  dry  and  firm  land,  and 
produced  large  quantities  of  grain,  and  of  grass  and  hay,  to  wit, 
at  the  county  aforesaid,  yet  the  defendant  knowing  the  prem- 
ises, unlawfully  cut,  dug  and  placed  a  certain  canal  called  the  Cbesar 
peake  and  Ohio  Canal,  along,  through  and  by  the  said  land  of  the 
plaintifl',  and  so  negligently,  imperfectly  and  improperly  made  and 
constructed  the  embankments  and  other  works  of  the  said  canal, 
that  the  water  of  the  said  canal  has  percolated  and  passed  throagh 
the  said  embankments  of  the  said  canal  and  overflowed,  submersed, 
flooded  and  greatly  injured  the  lauds  of  the  plaintiff  adjacent  to,  and 
lying  along  the  said  canal,  and  the  plaintiff  from  the  day  and  jear 
aforesaid,  to  the  day  of  the  impetratiou  of  the  writ  original  in  this 
cause,  by  reason  of  the  said  flooding  and  inundation,  has  lost  all  the 
use  and  profits  and  benefit  of  the  said  land,  and  has  been  unable  to 
produce  either  grain  or  grass  on  the  said  land,  or  to  apply  the  same 
to  any  useful  or  profitable  account  or  purpose,  to  the  damage  of  the 
plaintiff  of  five  thousand  dollars,  and  therefore  he  brings  suit,  &c 

The  appellees  pleaded :  1.  Not  guilty.  2.  Not  guilty  within  three 
years.    On  these  pleas  issues  were  joined. 
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*  The  plaintiff  to  sapport  the  issue  on  his  part  joined  in  this  »  a  s 
case,  proved  by  competent  testimony,  that  he  was  as  far  back  "^"^^ 
as  the  year  1820,  and  still  is,  seized  and  possessed  in  fee  of  a  tract 
of  land  or  farm,  lying  and  being  in  the  county  aforesaid,  on  which 
there  have  been  and  still  are  a  grist  mill  and  saw  mill;  that  ever 
since  he  has  so  owned  said  farm  and  mills,  there  has  been  a  public 
ooanty  road  leading  throagh  his  said  farm,  and  to  and  by  his  said 
mills,  on  which  road  numeroas  persons  residing  in  the  neighborhood 
and  country  around,  and  considerably  distant  in  Pennsylvania,  have 
travelled  to  and  from  his  said  mills  for  the  purpose  of  having  their 
grain  ground  and  made  into  flour  and  meal ;  and  also  to  have  their 
timber  sawed  into  plank  and  scantling,  and  that  there  was  no  conve- 
nient way  for  the  customers  of  said  mills,  residing  in  Pennsylvania 
and  Maryland,  or  for  the  plaintiff  himself  to  have  access  to  the  same 
except  on  and  along  said  public  road ;  that  before  the  cutting  and 
making  of  the  canal  as  hereinafter  stated,  and  up  to  the  time  of 
bringing  this  suit,  the  plaintiff  derived  and  received  as  profits  from 
said  mills  large  sums  of  money ;  and  that  the  said  mills  were  capable 
of  producing  or  manufacturing  twenty  barrels  of  flour  per  day  ;  and 
sawing  from  800  to  1000  feet  of  plank  per  day,  and  would  produce  in 
that  way  clear  profits  for  the  plaintiff  equal  in  value  to  the  sum  of 
tl,000  per  annum.  The  plaintiff  further  to  support  the  issue  on  his 
part  joined,  proved  by  competent  testimony,  that  the  defendant 
made  and  constructed  the  Chesapeake  and  Ohio  Canal  through  the 
said  land  or  farm  of  the  plaintiff  and  near  his  said  mills,  and  in  con- 
straeting  the  same,  dug  up,  excavated  and  wholly  destroyed  so  much 
of  said  public  road  as  to  cut  off  thereby  all  communication  by  said 
road,  with  said  mills  by  the  customers  thereof,  as  also  by  the  plain- 
tiff himself;  and  that  ever  since  the  said  canal  has  been  so  con- 
structed, and  the  said  public  road  so  dug  up,  excavated  and  wholly 
destroy^  by  the  defendant,  the  plaintiff's  said  mills  have  not  been 
nsed  by  said  plaintiff,  aud  have  become  entirely  useless  and  unpro- 
ductive to  him,  and  have  stood  idle,  and  the  customers  of  the  same 
have  been  deprived  of  the  use  of  said  road  for  the  puri)ose  of  going 
to  and  •  from  them  to  have  their  grain  ground  and  their  tim-  ^^^a 
ber  sawed  into  plank  and  other  lumber,  as  they  were  accus-  ^^^ 
tomed  to  do  before  the  said  road  was  destroyed  by  the  making  of 
the  said  canal. 

The  defendant  then  to  support  the  issue  on  his  part  joined,  offered 
in  evidence  the  following  deed  from  the  plaintiff  and  his  wife  to 
the  defendant : 

*^This  indenture,  made  this  24th  July,  1835^  between  Jacob  Leo- 
pard and  Delia  Leopard  his  wife,  of,  &c.,  of  the  one  part,  and  ^  the 
Chesapeake  and  Ohio  Canal  Company '  of  the  other  part :  whereas 
the  said  canal  is  intended  to  pass  through  the  lands  of  the  said  J.  L., 
who  have  contracted  and  agreed  to  sell  to  the  said  company,  such 
portion  and  quantity  thereof  as  may  be  covered,  used  or  occupied,  by 
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the  said  canal,  or  the  necessary  works  thereof,  in  perpetuity,  for 
which  purpose  the  said  J.  L.,  and  D.  L.  his  wife,  are  willing  to  exe- 
cute these  presents.  Now,  therefore,  this  indenture  witnesseth,  that 
the  said  J.  L.  and  D.  L.,  for  and  in  consideration  of  the  premises, 
and  also  in  consideration  of  the  sum  of  91,075,  to  them  in  hand  paid 
by  the  president  and  directors  of  the  said  company,  &c.,  have 
granted,  &c.,  unto  the  said  C.  and  O.  C,  and  unto  their  saocessors 
in  perpetuity,  all  the  following  described  pieces  or  parcels  of  land, 
lying  in  Washington  County  aforesaid,  beginning,  &c.,  thence  de- 
scribing thirty  courses,  containing  19  acres,  2  roods  and  35  perches. 
Together  with  all  that  other  piece  of  land  lying  adjacent  to  that 
above  described,  and  between  it  and  the  Biver  Potomac.  Beginning, 
&c.,  containing,  &c.,  with  all  privileges,  &c.,  appurtenant.  To  have 
and  to  hold  the  said  lands  and  premises  unto  the  said  C.  &  O.  C.  C. 
and  their  successors  in  perpetuity,  to  the  only  proper  use,  benefit 
and  behoof  of  the  said  C.  and  O.  C.  and  their  successors  in  per- 
petuity, and  to  and  for  no  other  intent,  use  or  purpose." 

It  was  admitted  that  the  land  on  which  said  public  road  was  and 
run,  is  a  part  of  the  land  conveyed  by  said  deed  to  the  defendant, 
and  that  that  part  of  said  road  that  was  destroyed  by  the  said  de- 
fendant ran  over  the  same.  It  was  further  admitted  that  the  land 
so  conveyed,  is  the  very  land  upon  which  •  the -said  canal  has 
'^'^'  been  constructed,  and  that  the  said  canal  has  been  con- 
structed in  all  respects  in  accordance  with  the  charter. 

The  defendant  thereupon  moved  the  Court  to  instruct  the  jury 
that  u|X)n  the  foregoing  evidence,  the  plaintiff  is  not,  in  the  face  of 
his  said  deed,  entitled  to  recover  for  any  damage  done  his  mills  by 
reason  of  the  construction  of  the  canal  across  said  public  road,  and 
the  destruction  of  said  public  road;  which  instruction  the  Court 
accordingly  gave.    The  plaintiff  excepted. 

The  verdict  and  judgment  being  for  the  defendant,  the  plaintiff 
prosecuted  this  appeal. 

The  cause  was  argued  before    Stephen,  Abgheb,    Dorset, 
Chambers,  and  Spence,  JJ. 
Price  and  F.  A.  Schley^  for  the  appellants. 
J.  T.  Mason  and  Tidballj  for  the  appellees. 

Doesey,  J.  delivered  the  opinion  of  this  Court.  The  bill  of  ex- 
ceptions, on  which  the  present  appeal  is  founded,  presented  for  deci- 
sion in  the  Court  below  no  question  upon  the  pleadings  in  the  cause. 
Whether  the  declaration  states  facts  sufiScient,  if  proved,  to  enahle 
the  appellant  to  maintain  his  action,  or  whether  the  facts  proved 
sustain  the  allegations  in  the  declaration,  are  questions  which,  iuthe 
case  before  us,  under  the  Act  of  1825,  ch.  117,  we  are  not  called  oq 
to  decide.  We  are  not  permitted  to  affirm  or  reverse  the  judgment 
of  the  County  Court,  upon  any  point  which  is  not  shown,  by  the 
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record,  to  have  been  there  raised  and  decided.  The  matter  brought 
op  for  review  in  this  Coart  is  the  granting,  by  the  Court  below,  of 
the  appellee's  prayer  for  an  instruction  to  the  jury,  that  upon  the 
evidence  given  in  the  cause,  'Hhe  plaintiff  (the  ap[)ellant,)  is  not,  in 
the  face  of  his  said  deed,  entitled  to  recover  for  any  damage  doue 
his  mills,  by  reason  of  the  construction  of  the  canal  across  said  pub- 
lic road,  and  the  destruction  of  said  public  road."  The  prayer  as 
made  to  the  Court,  for  the  purpose  of  obtaining  its  determination 
thereof,  since  the  Act  of  1825,  concedes  by  implication  tbe  sufiSciency 
of  the  pleadings  in  the  cause ;  and  so  far  from  inviting  the  Court  to 
the  examination  •  thereof,  or  raising  any  question  thereon  for  ^^^ 
its  decision,  it  in  effect  withdraws  them  from  its  considera-  ^^^^ 
tion,  and  invokes  it  to  decide  tbe  isolated  question  whether  such 
were  not  tbe  legal  effect  and  operation  of  the  deed  referred  to,  that, 
thereby  the  testimony  given  in  the  cause  showed  no  cause  of  action 
in  the  appellant.  The  question  raised  by  the  prayer  made  to  the 
Court  below  bears  no  resemblance  to  the  inquiries  which  the  Court 
are  called  on  to  make  where  an  objection  is  raised  to  the  admissi- 
bility of  evidence  offered,  generally,  in  a  trial  before  the  jury.  There 
the  attention  of  the  Court  is  necessarily  called  to  the  pleadings  in 
the  cause ;  the  admissibility  of  the  evidence  being  entirely  depen- 
dent on  them.  The  Court  cannot  judge  of  its  pertinence  or  materi- 
ality but  by  their  inspection.  Nor  is  it  like  the  case  of  a  demurrer, 
which  is  a  direct  attack  upon  the  pleadings  themselves,  wherein  the 
Court  must  of  necessity  inspect  all  tbe  pleadings  in  the  case,  as  well 
to  enable  it  to  ascertain  the  sufficiency  of  the  particular  pleading 
demurred  to,  as  In  giving  its  judgment  thereon  to  mount  up  to  the 
first  material  error  in  pleading.  Nor  does  it  resemble  a  motion  in 
arrest  of  judgment,  where  tbe  Court  have  no  means  of  judging  of 
the  validity  of  a  verdict,  but  by  referring  to  the  pleadings  and  issues 
in  the  cause,  upon  which  it  wholly  depends,  and  without  which  it 
has  00  operation,  and  is  incapable  of  forming  the  basis  of  a  final 
jadfnnent  in  the  cause. 

The  leading  motive  of  the  Legislature  in  passing  the  Act  of  1825, 
was  to  remedy'  an  evil  which  bad  been  severely  felt  and  was  loudly 
complained  of,  that  in  this  Court  the  judgments  of  the  County  Court 
were  reversed  upon  points  never  raised  or  decided  below,  and  which, 
had  they  been  there  raised,  would  at  once,  by  amendment  or  other- 
wise, have  been  obviated  and  never  been  presented  for  the  consider- 
ation of  the  appellate  Court.  Such  is  the  nature  of  the  objection 
now  taken  in  this  Court,  and  such  would  have  been  its  fate  if  raised 
in  the  County  Court.  It  is  that  the  plaintiff'  below  could  not  recover, 
because  his  cause  of  action  has  been  defectively  stated  in  his  decla- 
ration, though  fully  established  by  proof.  Whether  this  defect  exist 
or  not,  we  have  deemed  it  unnecessary  to  inquire;  •  because  ^^-^ 
the  defect,  if  true,  is  excluded  from  the  consideration  of  this  "^^^^ 
Court  by  the  express  words  and  legislative  intent  of  the  Act  of  1825. 
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A  different  decision  woald,  in  a  great  degree,  virtaallj  operate  as  a 
repeal  of  tbe  Act  of  1825. 

Before  the  Coanty  Goart  coald  grant  the  instraction  prayed  for,  it 
must  assame  the  troth  of  all  the  testimony  giv^en  to  the  jury,  tend- 
ing to  sustain  the  plaintiff's  right  to  recover,  and  of  all  inferences  of 
fact  fairly  deducible  therefrom.  And  mast  also  determine,  that 
so  far  as  the  rights  of  the  appellant  are  concerned,  the  appellee  had 
authority,  for  ever,  to  destroy  that  part  of  the  public  highway  crossed 
by  the  canal.  Assuming  the  non-existence  of  this  right,  whatever 
may  be  the  imperfections  of  the  declaration  in  the  cause,  we  are 
clearly  of  opinion,  that  the  testimony  beforo  the  jury,  if  believed  bv 
them,  was  abundantly  sufficient  to  entitle  the  appellant  to  a  verdict. 
See  the  cases  of  Chichester  vs.  Lethbridge,  Willes^  Rep.  71 ;  Rose  and 
others  vs.  Miles^  4  M.  c£-  S.  101 ;  Hughes  vs.  Reiser^  1  Binney^  463: 
Oreasly  vs.  Codling  and  another^  2  Bingham,  263 ;  Wilkes  vs.  Hunger- 
ford  Market  Company,  2  Bingham'^s  New  Ca.  281 ;  and  Stetson  vs. 
Faxon,  19  Fiek.  Rep.  147. 

The  authority  of  the  Chesapeake  and  Ohio  Canal  Company  to 
destroy  this  public  highway,  and  to  perpetuate  its  destruction,  has 
in  the  argument  been  claimed  to  exist  under  two  distinct  grants; 
the  one  emanating  from  the  sovereign  power  of  the  State,  throagh 
which  the  canal  passes;  the  other  from  the  appellant  himself. 
Under  the  first,  the  charter  of  the  .Chesapeake  and  Ohio  Canal  Com- 
pany, it  is,  in  effect,  asserted  in  the  argument,  that  it  has  the  power 
conferred  on  it,  of  occupying  as  its  site,  and  of  destroying  by  cross- 
ing, and  i)erpetnating  the  destruction  of  every  public  highway  be- 
tween the  City  of  Washington  and  the  Ohio  Biver.  Such  a  propo- 
sition we  think  is  not  warranted  by  any  Act  of  legislation  before  ns, 
and  nothing  but  a  grant  of  such  a  power  in  terms  the  most  full  and 
unequivocal,  would  induce  this  Court  to  believe  that  the  Legislatares 
referred  to,  designed  to  confer  it.  Such  terms  are  not  to  be  found  Id 
the  charter  of  the  canal  company,  and  we  do  not  deem  it  neoessaiy 
to  use  arguments  or  illustrations  to  show  the  non-existence  of  sacha 
power. 

*  Assuming  then  that  the  Chesapeake  and  Ohio  Canal  Com- 
^^^  pany  has  no  right,  in  cutting  its  eanal  across  public  highwajs 
utterly  to  destroy  them,  and  that  it  is  bound  to  unite,  for  the  pablic 
accommodation,  the  highway  thereby  divided,  by  a  reasonably  cod- 
venient  thoroughfare  over  or  under  its  canal ;  has  the  appellant  bj 
the  deed  of  conveyance  he  has  executed  to  the  company,  precluded 
or  estopped  himself  from  claiming  a  right  to  use  the  highway  tbos 
illegally  destroyed  by  the  canal  company!  That  a  public  proseco- 
tion  for  a  nuisance  might  be  sustained  for  this  destruction  of  the 
highway,  is  we  think  quite  clear,  and  that  all  persons,  other  than 
the  ap[>ellant,  who,  by  reason  of  this  obstruction  or  destruction  of 
the  highway,  have  sustained  any  special  or  particular  injury  or  dam- 
age, may  maintain  an  action  on  the  case  against  the  canal  company, 
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appears  to  as,  a  proi)osition  equally  inanifeRt.  Is  tbere,  in  the  deed 
referred  to,  any  stipulation  or  covenant,  or  any  thing  from  which  it 
can  be  implied,  that  the  appellant  contracted  to  surrender  or  disrobe 
himseli  of  this  privilege  of  using  the  public  highway?  a  privilege 
possessed  by  every  other  citizen  of  the  State.  If  there  be,  we  have 
DOt  discovered  it.  In  construing  this  deed  we  must  presume,  in  the 
absence  of  all  proof  to  the  contrary,  (if  indeed  we  could  look  to  such 
proof,  were  it  before  us,)  that  the  parties  to  it  understood  their  rela- 
tive rights,  powers  and  duties,  in  respect  to  the  subject-matter  of 
their  contract.  The  parties  then  knowing  that  the  canal  company 
were  bound  to  re  construct  and  keep  open  the  highway  for  the  bene- 
fit of  the  public,  couhl  the  appellant  suppose,  that  in  executing  the 
deed  before  us,  he  surrendered  for  ever  a  highly  valuable  privilege, 
of  which  every  other  member  of  the  community  wiis  left  in  the  free 
and  uninterrupted  enjoyment.  What  motive  could  he  have  had  in 
making,  or  the  canal  company  in  exacting,  such  a  surrender?  The 
record  discloses  nothing  from  which  we  can  be  induced  to  believe 
that  it  was  the  intention  of  the  parties  to  the  deed,  that  such  a  sac- 
rifice should  have  been  made.  And  if  in  construing  the  deed  we 
could  look  to  the  proof  in  the  record,  we  could  not  be  induced  to  be- 
lieve that  the  appellant  knowingly  assented  to  it.  That  an  annual 
•income  of  one  thousand  dollars,,  pertaining  to  realty,  and  ^^^ 
which  might  endure  forever,  would,  for  the  gross  sum  of  $1,075,  '^^'■ 
be  surrendered  and  forever  abandoned,  cannot  in  our  opinion  be  pre- 
dicated of  the  appellant,  under  the  circumstances  of  this  case. 
The  doctrine  of  estoppel,  so  much  relied  on  in  the  argument,  we 
regard  as  wholly  inapplicable  to  the  case  before  us.  The  applicant 
claims  no  privilege;  asvserts  no  right  inconsistent  with  his  grant. 

Chaxbebs,  J.  dissented,  and  delivered  the  following  opinion  : 
I  concur  with  the  majority  of  the  Court  in  the  opinion  that  the 
Canal  Company  was  under  a  legal  obligation  in  a  reasonable  time  to 
provide  a  safe  and  sufficient  passage  way  for  the  public,  in  lieu  of 
the  public  county  road  which  their  charter  permitted  them  to  dig  up 
and  convert  into  the  site  of  their  canal,  and  that  the  injury  to  the 
plaintitt"  was  of  a  character,  according  to  the  plaintiff's  testimony, 
j  to  entitle  him  to  recover  in  a  proper  form  of  action.  Still,  in  my 
opinion,  the  instruction  of  the  Court  below  was  properly  given,  that 
the  plaintiff  could  not  recover  for  any  damage  done  his  mills  by 
reason  of  the  construction  of  the  canal  across  said  public  road,  and 
the  destruction  of  said  public  road.  According  to  my  view,  the 
words, "  in  the  face  of  his  said  deed,"  in  no  degree  affects  the  case.  The 
deed  certainly  had  the  effect  to  confer  a  right  on  the  company  to 
open  the  canal,  but  the  most  that  it  seems  to  me  can  be  made  of  the 
introduction  of  these  terms,  is  to  consider  them  as  intended  as  a 
ason  why  the  legal  proposition  asserted,  was  true.  How  far  the 
l^cason,  if  it  be  intended  as  a  reason,  which  influenced  the  counsel  in 
12  IG. 
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moviDg  th©  instractiou,  was  adopted  by  the  Court,  there  is  nothing 
in  their  language  to  disclose,  but  it  is  not  with  the  reasons,  real  or 
imputed,  that  we  have  to  deal.  The  proposition  of  law  exi)ressed  by 
the  Court  is,  that  the  plaintiff  could  not  recover.  Recover  where, 
when,  how?  Was  it  intended  that  the  facts  deposed  to,  would  not, 
in  any  future  suit,  in  any  Court,  at  any  time,  form  a  ground  of 
action  f  I  think  not,  but  that  on  the  contrary,  the  application  must 
be  to  that  particular  action  then  on  trial. 

♦If  to  the  instruction  as  asked,  had  been  supi>lied  the 
'••''•  words,  "in  this  action,"  or,  "in  this  form  of  action,"  it  could 
not  be  denied,  I  presume,  that  the  Court  must  have  looked  to  the 
declaration  to  see  whether  it  enabled  the  plaintiff  to  recover.  Now 
I  have  not  been  able  to  comprehend  the  legal  distinction  between 
the  different  expressions  in  an  instruction,  "could  not  recover  in  this 
form  of  action,"  "could  not  recover  in  this  action,"  or  *' could  not 
recover."  It  is  said  the  Act  of  1825,  ch.  117,  shuts  out  all  questions 
not  shewn  by  the  record  to  have  been  decided  by  the  Court  below. 
Admitted.  But  the  very  question  at  issue  is,  "was  the  point  raised 
in  the  Court  below."  The  true  interpretation  of  that  Act  is  the  pre- 
cise matter  of  debate. 

Since  the  earliest  days  of  judicial  history  it  has  been  an  axiom, 
that  a  plaintiff  cannot  bring  a  suit  for  one  thing  and  recover  a  differ- 
ent thing.  The  familiar  illustration  is,  you  shall  not  sue  for  a  horse 
and  recover  an  ox.  Did  the  Act  of  1825  design  to  change  this 
fundamental  principle  ?  I  cannot  think  its  letter  or  spirit  justify  as 
in  saying  so;  yet  with  due  deference,  it  appears  to  me  such  is  the 
plain  result  of  the  doctrine  which  will  condemn  the  opinion  of  the 
Court  below.  The  principle  now  proposed  to  be  adopted  is,  that  yoa 
must  look  alone  to  the  evidence,  entirely  disregarding  the  pleadings, 
and  if  the  case  made  by  the  evidence  entitles  the  plaintiff  to  re- 
cover, the  Court  will  not  be  permitted  to  give  such  an  instruction  as 
the  present. 

Now  if  the  action  be  for  injury  to  a  horse,  and  the  proof  be  of  in- 
jury to  an  ox,  the  plaintiff,  looking  only  to  the  case  made  by  the 
proof,  is  entitled  to  recover,  because,  according  to  the  principle  as- 
sumed, he  has  made  out  a  case  by  proof  for  which  he  could  maio- 
tain  an  action,  if  his  pleadings  had  conformed  to  the  character  of 
his  proof.  The  pleadings  however,  it  is  said,  are  to  be  totally  disre- 
garded, and  in  effect,  the  case  is  to  be  treated  in  all  respects  in  this 
Court  as  if  the  pleadings  were  technically  suited  to  the  evidence. 

It  may  well  be  said  too,  that  there  is  a  more  general  sense  in  which 
OQQ  ™^^  ^  included  within   the  same  descriptive  terms. 

Zoo  •The  horse  and  the  ox  as  properly  belong  to  the  same  family 
of  "beasts,"  as  the  "public  county  road"  and  the  "canal,"  or 
"bridge,"  da  to  the  family  of  "  highways." 

If  suit  is  brought  for  a  particular  species,  it  is  not  enough  to  prove 
title  to  another  species  of  the  same  genusj  else  we  should  find  no 
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stopping  point  short  of  the  universal  term  of  "property,"  or  some- 
thing similar,  which  should  inclnde  everything  to  which  title  could 
be  made.  But  where  will  be  the  end  of  this  principle  of  interpreta- 
tion in  its  practical  difficulties!  The  case  of  ejectment  or  replevin 
will  best  illustrate  it.  The  replevin  is  instituted  for  a  horse;  the 
proof  is  that  defendant  seized  and  carried  away  a  horse,  and  also  an 
ox,  from  the  plaintiff's  enclosures;  the  defendant  proves  title  to  the 
horse,  but  makes  no  defence  in  proof  as  to  the  ox. 

The  defendant  in  a  motion  reciting  the  evidence  which  proves  his 
title  to  the  horse,  asks  an  instruction  to  the  jury,  that  if  they  be- 
lieve this  evidence  "the  plaintiff  cannot  recover."  The  Court  refuse 
the  instruction,  and  according  to  the  principle  assumed,  their  de- 
cision must  be  affirmed  in  this  Court.  In  such  a  case  what  judgment 
is  to  be  entered?  Plaintiff  has  no  title  to  the  article  for  which  his 
replevin  was  instituted,  but  he  has  proved  title  to  another  article,  for 
which,  is  he  entitled  to  judgment  ?  And  may  not  the  same  doctrine, 
when  carried  out  to  its  inevitable  results,  be  applied  to  the  case  of  an 
ejectment  for  land,  in  which  a  recovery  may  be  had  for  a  horse!  It 
does  not  remove  the  difficulty  to  say  that  objection  may  be  taken 
below  to  the  admissibility  of  the  testimony.  If  the  testimony  was 
Dot  adm^itted,  the  case  does  not  arise,  and  it  is  very  true,  if  there  is 
00  case,  there  is  no  difficulty.  But  the  matter  in  hand  is  how  to  dis- 
pose of  the  difficulty  when  the  case  does  arise.  I  cannot  agree  that 
the  Act  of  1825  was  designed  to  insulate  a  question  to  an  extent 
subversive  of  the  most  fundamental  rule  in  the  history  and  nature  of 
suits  at  law.  On  the  contrary,  it  is  my  opinion,  that  an  instruction 
like  the  present,  "that  the  plaintiff  cannot  recover,"  not  only 
authorizes,  but  imperatively  demands  from  the  Court,  a  reference  to 
the  character  and  nature  of  the  plaintiff''s  claim,  and  that  as  the 
*  plaintiff  in  this  case  claimed  damages  alone,  for  cutting  and  ^o^ 
digging  the  canal  in  and  across  the  public  road,  and  thereby  '^^^ 
destroying  it,  he  cannot  recover  for  the  failure  of  the  Canal  Com- 
pany to  provide  some  other  proper  passage  way  for  the  "  public  county 
road,"  which  they  had  the  right  to  dig  up  and  destroy,  and  conse- 
quently, that  the  Court  below  was  not  in  error. 

Judgment  reversed,  and  procedendo  awarded. 


John  E.  Bsbby  vs.  Henet  A.  Pieeson  and  Wife. — December, 

1843. 

After  a  sale  of  a  tract  of  land,  the  vendor,  in  consideration  of  natural  love 
and  affection,  under  his  hand  and  seal  assigned  the  unpaid  purchase 
money  to  one  of  his  grand-daughters,  and  then  devised  the  land  to  his 
four  grand-dfiughters,  including  his  grantee,  ""to  be  equally  divided 
among  them.'^  Upon  a  bill  filed  by  the  grantee  of  the  purchase  money 
against  the  vendee,  the  executors  of  the  vendor  and  her  co-devisees,  the 
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latter  agreed  to  a  division  of  the  balance  of  the  purchase  money  amoog 
themselves,  and  to  unite  in  a  conveyance  upon  its  payment,  but  one  of 
the  executors  excepted  to  the  averments  of  the  bill  under  the  Act  of 
1832,  ch.  302,  on  the  ground  that  it  did  not  charge  him  with  the  receipt 
of  purchase  money.  Hdd^  that  the  sufficiency  of  the  bill  upon  the 
appeal  of  that  executor  as  against  him,  was  open  to  the  consideration  of 
this  Court. 

Where  a  bill  is  properly  excepted  to  upon  the  ground  of  the  insufficiency  of 
its  averments  to  charge  a  party  proceeded  against,  whatever  may  be  the 
proof,  no  decree  can  be  pronounced  against  him.  (a) 

Proper  and  sufficient  allegations  in  a  bill  are  necessary  to  prevent  surprise 
and  consequent  injustice. 

One  who  is  executor,  and  as  legatee  claims  a  right  to  purchase  money  re- 
ceived by  him,  is  a  proper  party  to  a  controversy  to  settle  the  right  to 
the  fund,  that  full  and  complete  justice  may  be  administered  to  all  the 
persons  interested  in  its  distribution. 

Where  a  defendant  consents  to  the  ratification  of  an  audit  which  charges 
him  with  a  sum  of  money,  this  is  sufficient  evidence  of  its  receipt  by 
him. 

WherjB  a  bill  gives  a  defendant  no  intimation  that  any  claim  would  be  made 
against  him,  but  the  demand  appears  in  the  proof,  he  may  by  way  of 
exception  to  the  auditor's  report,  rely  upon  the  Act  of  Limitations,  and 
it  is  no  objection  that  it  was  not  taken  in  the  answer. 

The  defence  of  limitations  may  be  taken  in  equity  as  soon  as  by  the  proceed- 
ings, the  party  has  notice  that  any  claim  w^as  to  be  made  against  him. 

A  party  who  receives  money  as  a  quasi  trustee,  as  for  the  use  of  those  to 
gp^s    *  whom  it  belonged,  not  as  acting  under  a  continuing  or  express 
<«tlO    trust;  whose  duty  it  is  to  pay  over  immediately  on  its  receipt,  is 
liable  to  an  action  at  law,  and  the  Act  of  Limitations  begins  to  run  from 
the  time  of  the  receipt. 
Where  limitations  are  relied  on  in  equity,  and  the  Court  therefore  deem  it 
fruitless  to  proceed  with  the  cause,  though  the  claim  could  in  other  re- 
spects be  maintained  by  an  amendment  of  the  pleadings,  it  will  not  be 
remanded. 

Appeal  from  the  Court  of  Chancery.  On  the  25th  of  February, 
1835,  the  appellees  filed  their  bill  against  John  T.  Berry,  Deborah 
Waring,  William  Edmonds  and  Bebecca  his  wife,  John  E.  Benry, 
Otho  B.  Beall  and  Priscilla  Waring,  alleging  that  on  or  about  the 
Ist  July,  1826,  a  certain  Benjamin  Berry,  late  of,  &c.,  (who  has  since 
departed  this  life,)  the  grandfather  of  your  oratrix,  being  seized  in 
fee  simple  of  a  certain  tract,  parts  of  tracts  or  parcels  of  land,  with 
the  appurtenances,  situate,  lying  and  being  in  Prince  George-s 
County  aforesaid,  commonly  called  "  Good  Luck,"  containing,  or 
supposed  to  contain  250  acres,  more  or  less,  and  being  desirous  of 
selling  the  said  land,  and  a  certain  John  T.  Berry,  (one  of  the  defend- 
ants hereinafter  named,)  being  disposed  to  purchase  the  same,  » 
contract  was  accordingly  on  the  day  and  year  aforesaid  entered  into, 


(a)  Cited  in  Kuiikel  vs.  Markedly  26  Md.  409.     See  West  vs.  Hall,  8  H.  A  J. 
180;  Chalmers  vs.  Chambers,  Q  H.  &  J.  29. 
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by  aud  betweeu  the  said  B.  B.  and  the  said  J.  T.  B.  for  the  sale  aud 
pnrchase  thereof.    The  said  J.  T.  B.  agreeing  to  pay,  and  the  said 
B.  B.  agreeing  to  take  for  the  said  land  and  premises  the  price  and 
sum  of  thirteen  dolltkrs  per  acre,  so  that  the  entire  purchase  money 
amoanted  to  the  sum  of  $3,250,  interest  being  payable  thereon  from 
the  day  and  year  aforesaid;  and  yoar  orator  and  oratrix  further 
shew  nnto  your  honor,  that  the  said  J.  T.  B.  paid  to  the  said  B.  B., 
at  the  time  of  making  said  contract  of  sale,  the  sum  of  fifteen  dol- 
lars on  account  and  in  part  of  the  said  pnrchase  money,  for  which 
amoQot  the  said  B.  B.,  as  your  orator  and  oratrix  are  informed, 
passed  to  the  said  J.  T.  B.  his  receipt  in  writing  of  that  date :  and 
the  said  J.  T.  B.  was  thereupon  immediately  let  into  the  possession 
of  the  said  lands  aud  premises,  and  has  always  since  continued  to 
use,  enjoy  aud  occupy  the  same.     And  your  orator  and  oratrix  also 
state  unto  your  honor^  that  some  time  after  the  making  of  the  said 
contract  of  ♦  sale,  to  wit,  on  the  loth  October,  1827,  the  said    ^^^a 
B.  B.  executed   a  certain   instrument   of  writing,  his  own    '^^^ 
proper  hand  and  seal  being  thereto  signed  and  affixed,  and  thereby 
for  and  in  consideration  of  the  natural  love  and  affection  which  he 
bore  unto  your  oratrix,  his  grand-daughter,  (then  named  Eleanor 
Waring,)   gave,  assigned   and   transferred   unto  her  the  purchase 
money  aforesaid,  as  will  more  fully  and  at  large  appear  by  reference 
to  a  copy  of  the  said  instrument  of  writing,  which  is  herewith  filed, 
marked  A,  to  which  your  honor  is  referred,  and  asked  to  consider  as 
a  part  of  this  bill  of  complaint.    And  your  orator  and  oratrix  aver, 
that  the  said  J.  T.  B.  was  duly  notified  of  the  execution  of  the  said 
instrument  of  writing,  purporting  to  be  an  a^ssignment  of  the  said 
purchase  money  to  your  oratrix,  very  soon  after  the  same  was  exe- 
cuted, to  wit,  on  or  about  the  1st  November  in  the  year  1827,  afore- 
said.   And  your  orator  and  oratrix  further  represent  unto  your 
honor,  that  the  said  B.  B.  in  his  life-time  was  always  ready  and  will- 
ing to  perform  his  part  of  the  said  contract,  and  if  the  said  J.  T.  B. 
had  paid  to  your  oratrix  the  purchase  money  aforesaid,  with  the 
interest  thereon,  would  have  conveyed  to  him  in  fee  simple  the  land 
and  premises  aforesaid.    But  the  said  J.  T.  B.  in  the  life-time  of  the 
said  B.  B.,  wholly  failed  to  make  any  payment  in  addition  to  the  one 
hereinbefore  mentioned,  either  to  the  said  B.  B.,  or  your  oratrix  as  his 
assignee,  so  that  the  said  B.  B.  departed  this  life  without  making 
him  any  conveyance  or  deed  for  the  same;  that  the  said  B.  B.  a  short 
time  before  his  death,  to  wit,  on  the  8th  December,  1827,  made  and 
executed  in  due  form  of  law,  his  last  will  and  testament  in  writing, 
and  thereby  devised  the  said  land  arid  premises  aforesaid,  to  his  four 
following  grand-daughters,  to  wit,  your  oratrix  and  her  three  sisters, 
Deborah  Waring,  Rebecca  Waring,  now  the  wife  of  one  William 
Edmonds,  and  Priscilla  Waring,  at  prcvsent  residing  in  Montgomery 
County  in  the  State  of  Ohio  aforesaid,  as  will  appear  by  reference 
to  an  extract  from  the  said  will,  herewith  filed  as  Exhibit  B,  which 


182  BERRY  V8.  PIBRSON  et  ux.— 1  GILL. 

your  orator  and  oratrix  pray  may  be  also  taken  and  considered  as 
a  part  of  this  bill  of  complaint,  in  consequence  of  which  devise,  yoar 
9^^  orator  and  oratrix  are  •  advised,  that  the  legal  title  to  the 
'••*  •  lands  and  premises  in  question  on  the  death  of  the  said  B.  B. 
passed  to  your  oratrix  and  her  said  sisters  as  tenants  in  commou, 
and  she  therefore  prays  that  her  said  sisters  and  the  said  W.  £.,  tlie 
husband  of  the  said  Rebecca,  may  be  made  defendants  to  this  bill 
of  complaint.  Your  orator  and  oratrix  also  state,  that  the  said  B. 
B.  by  his  said  will,  appointed  a  certain  John  E.  Berry  and  Otho  B. 
Beall,  two  of  the  defendants  hereinafter  named,  and  Spencer  Mitch- 
ell, executors  thereof;  and  the  said  Spencer  Mitchell  haviug  declined 
accepting  the  trust  confided  to  him  in  part  by  the  said  will,  letters 
testamentary  were  in  due  ibrm  of  law  granted  thereon  to  the  said 
John  E.  Berry  and  Otho  B.  Beall;  and  your  orator  and  oratrix  further 
represent  unto  your  honor,  that  the  said  J.  T.  B.  being  as  aforesaid, 
notified  of  the  assignment  which  your  oratrix  held  of  the  purchase 
money  aforesaid,  afterwards  made  her  the  following  payments  on 
account  thereof,  to  wit,  on  the  24th  October,  1828,  the  sum  of  $131.98, 
and  on  the  30th  July,  1832,  the  sum  of  $56.56 ;  and  your  orator  and 
oratrix  therefore  well  hoped  that  the  said  J.  T.  B.  would  have  paid 
to  them  the  balance  of  the  said  purchase  money,  the  whole  thereof 
being  long  since  due  with  interest  as  aforesaid,  as  in  equity  and 
conscience  he  was  bound  to  do.  But  now  so  it  is,  that  the  said  J. 
T.  B.  has  hitherto  wholly  refused  to  pay  to  your  orator  and  oratrix 
the  balance  of  the  said  purchase  money  and  interest  or  any  further 
part  thereof,  sometimes  pretending  that  he,  the  said  J.  T.  B.,  is  and 
hath  always  been  ready  and  willing  to  perform  the  said  agreement 
on  his  part,  but  that  he  cannot  obtain  a  good  and  marketable  title 
tojthe  said  Isind  and  premises,  whereas  your  orator  and  oratrix  charge, 
that  the  title  which  passed  to  yotir  oratrix  and  her  said  sisters  as 
aforesaid,  under  the  will  of  the  said  B.  B.  is  good  and  valid,  and 
that  your  orator  and  oratrix  are  willing,  as  far  as  they  can,  to  convey 
the  same  to  the  said  J.  T.  B.,  upon  being  paid  the  balance  of  the 
said  purchase  money  with  the  interest  thereon ;  and  they  are  further 
advised  and  insist,  that  your  honor  will  compel  the  said  Deborah, 
Priscilla  and  Rebecca,  and  the  said  William  Edmonds  and  her 
OQfi  l^usband,  on  payment  thereof,  to  join  •  with  your  orator  and 
i^oo  oratrix  in  such  conveyance  as  may  be  necessary  for  couvejing 
to  the  said  J.  T.  B.  the  said  title.  And  at  other  times,  the  said  J. 
T.  B.  and  the  said  Deborah,  Priscilla,  William  and  Rebecca  his  wife, 
pretend  that  your  orator  and  oratrix  are  not  entitled  to  receive  the 
entire  balance  of  the  said  purchase  money,  &c.,  but  that  the  said 
sisters  of  youroratrix  are  entitled  to  equal  proportions  thereof,  whereas 
your  orator  and  oratrix  insist,  that  in  virtue  of  the  before  mentioned 
assignment,  they  are  exclusively  entitled  to  the  same;  and  upon 
other  occasions,  the  said  J.  T.  B.  and  the  said  J.  E.  B.  and  0.  B.  6. 
as  executors  of  the  said  B.  B.,  pretend  that  the  said  executors  are 
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entitled  to  receive  the  purchase  money  aforesaid,  and  insist  that  he, 
the  said  J.  T.  B.  has  made  payments  to  them,  for  which  he  ought  to 
be  allowed  a  credit,  all  which  actings,  doings  and  pretences  of  the 
said  defendants  are  contrary  to,  &c.,  and  tend,  &c.  Prayer  that  J. 
T.  B.,  D.  W.,  W.  E.  and  R.  his  wife,  P.  W.,  J.  E.  B.,  and  O.  B.  B., 
executors  of  B.  B.,  may,  upon  their  respective  oaths,  true  answers 
make,  &c.,  and  that  an  account  may  be  taken  of  what  is  now  due 
jour  orator  and  oratrix  on  account  of  the  purchase  money  aforesaid, 
and  interest,  and  that  the  said  J.  T.  B.,  may  by  decree,  be  compelled 
to  pay  the  same,  or  that  the  said  lands  and  premises  may  be  decreed 
to  be  sold  in  satisfaction  thereof,  your  orator  and  oratrix  insisting, 
that  in  virtue  of  the  aforesaid  assignment,  they  have  an  equitable 
lien  thereon  for  that  purpose;  and  that  the  said  D.  P.  W.  and  R. 
his  wife,  may  be  decreed  to  unite  with  jour  orator  and  oratrix  in 
such  conveyance  or  deed,  as  mjiy  be  necessary  for  transferring  and 
assuring  to  the  said  J.  T.  B.  and  his  heirs  on  payment  of  the  said 
purchase  money  and  interest  the  title  aforesaid,  and  that  your  orator 
and  oratrix  may  have  other  and  further  relief  In  these  premises,  &c. 

Exhibit  A:  Know  all  men  by  these  presents,  that  I,  Benjamin 
Berry,  of,  &c.,  for  and  in  consideration  of  the  natural  love  and  affec- 
tion, which  I  have  and  bear  unto  my  grand-daughter  Eleanor  Waring, 
have  given,  assigned  and  transferred  unto  her,  all  the  purchase 
money  for  a  tract  of  land  called  Good  Luck,  which  I  lately  sold  to  a 
certain  John  T.  Berry,  and  I  do  •  hereby  authorize  the  said  ^^q^ 
Eleanor  Waring  to  receive  the  said  purchase  money,  and  to  '^^^ 
sue  for  and  recover  the  same;  and  in  case  the  said  John  T.  Berry 
should  fail  to  pay  for  the  said  land,  I  hereby  give  the  same  to  her. 
Witness  my  hand  and  seal  this  16th  day  of  October,  1827. 

Benjamin  Bebey,  [Seal.] 

Exhibit  B  :  Extract  from  the  will  of  the  late  Benjamin  Berry. 

"Item.  To  my  four  grand-daughters  Eleanor,  Deborah,  Priscilla 
and  Rebecca  Waring  and  their  heirs  forever,  I  give  and  devise  all 
the  lands  purchased  by  me  of  William  Kiltj'  and  Walter  S.  Chandler, 
and  that  part  of  the  land  purchased  of  John  Kadle,  which  my  said 
grand-daughters  did  occupy,  and  which  is  separated  from  the  lands 
given  by  me  to  my  son  John  E.  by  the  courses  and  distances,  &c., 
described  by  me  in  a  deed  to  my  said  son  John  E.,  bearing  date  the 
15th  day  of  March,  1826,  the  said  lands  to  be  equally  divided  among 
roy  said  grand-daughters." 

The  separate  answer  of  John  E.  Berry  admitted,  that  it  is  true 
that  B.  B.,  about  the  1st  of  July,  1826,  sold  to  a  certain  J.  T.  B.,  a 
tract  of  laud  called  "Good  Luck,"  lying  and  being  in  Prince  George's 
County,  and  containing  about  one  hundred  and  forty-four  acres,  and 
not  containing  two  hundred  and  fifty  acres,  as  stated  by  the  said 
<iomplainant8,  and  that  the  said  B.  B.  sold  the  said  land  to  the  said 
J.  T.  B.,  at  and  for  the  sum  of  thirteen  dollars  per  acre,  and  not  for 
the  sum  of  fifteen  dollars  per  acre,  as  stated  by  the  said  complainants, 
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and  this  respondent  denies,  that  the  said  J.  T.  B.  was  to  pay  interest 
on  the  purchase,  from  the  1st  of  July,  1826,  as  alleged  by  the  said  com- 
plainants, but  agreed  to  pay  interest  only  from  the  1st  of  January, 
1827,  when  he  took  possession  of  said  land.  This  respondent  is  com- 
petent to  speak  and  depose  particularly  respecting  the  terms  of  said 
contract,  because  he  was  present  when  the  same  was  entered  into 
between  the  said  parties.  This  respondent  further  admits,  that 
the  sum  of  fifteen  dollars  was  paid,  on  the  day  stated  by  the  said 
complainants,  by  the  said  J.  T.  B.,  in  part  of  the  said  purchase  money 
for  said  land,  and  a  receipt  given  him  for  the  same  by  the  said  B.  B., 

with  regard  to  the  assignment  mentioned  by  the  said  •  com- 
'^^"  plainants,  and  marked  Exhibit  A.  This  respondent  alleges, 
that  sometime  in  the  year  1834,  the  complainants  had  recorded 
among  the  land  records  of  Prince  George's  County,  such  an  iOvStra- 
ment,  (and  which  was  the  first  notice  this  defendant  had  of  such 
pretended  assignment,)  purporting  to  have  been  executed  by  the 
said  B.  B.  in  his  life-time,  who  was  the  father  of  this  respondent, 
but  whether  the  same  was  in  fact  executed  by  the  said  B.  B.,  or 
is  altogether  a  spurious  intrument,  the  respondent  is  wholly  unable 
to  say,  and  prays  that  honorable  Court  will  require  of  the  com- 
plainants the  strictest  proof  of  its  authenticity  and  genuineness; 
and  he  is  advised  and  insists,  that  if  it  is  genuine,  it  is  nevertheless 

void  in  law,  and  conveys  no  interest  to  the of  the  complainants; 

and  this  respondent  cannot  positively  say  whether  the  said  J.  T.  B. 
ever  had  any  notice  of  said  pretended  de^d  of  assignment  or  instru- 
ment of  writing,  but  does  not  believe  that  he  ever  had.  Further 
answering,  this  respondent  expressly  denies  that  the  said  B.  B.,  in 
his  life-time,  was  ever  willing,  or  intended  to  convey  the  said  land 
to  the  said  J.  T.  B.,  in  fee  simple,  upon  his  paying  the  purchase 
money  for  the  same  to  the  said  complainant  Eleanor,  as  alleged  bv 
these  complainants,  and  consequently,  by  his  last  will  and  testa- 
ment gave  and  devised  the  said  tract  of  land,  together  with  other 
parcels  or  tracts  of  land,  to  his  four  grand-daughters,  to  wit,  the 
complainant  E.,  D.  W.,  Rebecca,  now  wife  of  W.  E.,  and  P.  W., 
and  as  stated  by  the  said  complainants,  as  appears  from  the  extract 
taken  from  said  will,  which  is  a  true  extract,  and  marked  Exhibit  B, 
by  the  complainants,  and  made  a  part  of  their  bill  of  complaint 
This  respondent,  admits  that  the  said  will  bears  date  the  18th  of 
December,  1827.  This  respondent  further  admits,  that  the  said 
B.  B.,  by  his  last  will  and  testament,  appointed  himself,  O.  B.  B^ 
and  a  certain  Spencer  Mitchell,  his  executors  thereof,  and  that  after 
the  said  Spencer  Mitchell  declined  accepting  the  trust  confided  to  him 
in  part  by  the  said  will,  letters  testamentary  were  in  due  form  granted 
thereon  to  this  respondent  and  the  said  O.  B.  B,  Further  answer- 
ing, this  respondent  says,  that   he  does  not  know  that  the  said 

J.  T.  B.,  ever  made  any  payments  •  to  the  said  complainants, 
'•^*   or  either  of  them,  in  virtue  of  said  pretended  assignment; 
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that  this  complaiDant,  as  one  of  the  executors  of  B.  B.  aforesaid, 
about  the  20th  October,  1828,  gave  the  said  complainant  Eleanor, 
an  order  on  the  said  J.  T.  B.,  which  he  believes  was  accepted  and 
paid,  and  he  presumes  that  this  is  the  first  payment  mentioned  by 
the  said  complainants  as  having  been  made  by  the  said  J.  T.  B.  to 
them,  in  virtue  of  the  said  assignment,  and  this  respondent  states 
that  he  recollects  that  about  the  last  of  July,  1832,  he  gave,  as  exe- 
cutor as  aforesaid,  a  similar  order  on  the  said  J.  T.  B.,  in  favor  of 
the  said  E.,  and  which  he  believes  was  accepted  and  paid  by  the 
said  J.  T.  B.  in  pursuance  of  this  respondfiut's  order ;  and  this  re- 
spondent further  states,  he  never  did  recognize  the  said  complainant 
E.  as  assignee  of  the  purchase  money  for  said  land,  and  he  does  not 
believe  that  J.  T.  B.  ever  did,  and  he  believes  that  this  last  mentioned 
order  as  the  second  payment  of  $56.56,  alleged  by  the  said  com- 
plainants to  have  been  made  them  by  the  said  J.  T.  B.,  in  virtue  of 
said  assignment.  This  respondent  further  answering,  says,  that  it 
is  true  that  he  has  always  denied  the  right  of  the  complainants,  or 
either  of  them,  to  receive  any  part  of  the  said  purchase  money  from 
the  said  J.  T.  B.,  and  always  claimed  the  right  to  receive  it  himself 
as  one  of  the  executors,  and  believed  that  he  was  entitled  to  it  as 
residuary  legatee  of  his  father,  and  that  the  said  J.  T.  B.  has,  at 
divers  times,  made  this  respondent,  as  co-executor  as  aforesaid,  large 
payments  on  account  of  said  lands,  and  has  also,  he  believes,  made 
the  said  O.  B.  B.,  as  co-executor  of  said  B.  B.,  large  payments  on  said 
land,  for  which  he  is  entitled  toTv  credit.  And  this  defendant  denies 
all  and  all  manner  of  confederacy,  &c. 

The  other  parties  having  answered  the  bill  or  been  proceeded 
against  by  publication,  it  was  then  agreed  that  the  bill  should  be 
treated  as  amended,  by  charging  that  the  assignment  by  B.  B.,  de- 
ceased, to  the  complainant  E.,  mentioned  in  the  proceedings,  was 
intended  and  designed  for  the  common  benefit  of  herself  and  sisters, 
and  that  the  devise  of  the  land  sold  by  said  Berry  to  the  defendant 
J.  T.  B.,  which  is  to  be  found  in  the  last  will  ♦and  testament  «^o 
of  the  said  Berry,  deceased,  was  made  to  give  full  effect  to  -^^-^ 
the  aforesaid  assignment  to  the  said  complainant,  E.,  and  also,  by 
stating  the  agreement  between  the  said  B.,  deceased,  and  the  said 
defendant  J.  T.  B.,  in  regard  to  the  price  of  the  land  sold  as  afore- 
said and  the  period  from  which  the  purchase  money  is  to  bear  inte- 
rest, 80  as  to  conform  to  the  admissions  contained  in  the  answers  in 
these  respects;  that  the  answers  already  filed  shall  be  treated  as 
answers  to  the  said  amendment,  and  the  testimony  is  to  be  treated  as 
testimony  taken  after  issue  joined  upon  such  amended  bill  and  answers 
thereto.  It  is  further  agreed,  that  if  the  Chancellor  shall  decree  in 
favor  of  the  complainants,  the  cause  shall  go  to  the  auditor  for  an 
account,  and  liberty  shall  be  given  to  each  party  to  introduce  testi- 
mony before  the  auditor  in  regard  to  the  precise  quantity  of  land 
sold. 
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The  defendant  John  E.  Berry  filed  his  points  and  exceptions  ag 
follows,  to  wit : 

1st.  That  the  assignment  to  Eleanor  Waring,  referred  to  in  the 
bill  of  complaint,  was  fraudulent  and  void,  and  was  not  recorded  as 
it  ought  to  have  been. 

2nd.  That  the  devise  to  the  said  Eleanor  and  her  three  sisters, 
under  the  will  of  Benjamin  Berry,  of  the  tract  of  land  called  Good 
Luck,  sold  to  the  defendant  John  T.  Berry,  was  a  void  devise,  he 
having  sold  the  said  lands  to  John  T.  Berry  anterior  to  his  death. 

3rd.  That  the  proceeds  of  said  sale  to  John  T.  Berry  belonged  to 
John  E.  Berry,  as  residuary  legatee  under  the  said  Benjamin  Berry's 
will. 

4th.  That  the  complainants  cannot  recover  against  the  said  John 
E.  Berry  in  this  case,  because  the  Chancellor  has  not  jurisdiction; 
they  should  have  sued  him  at  law  to  recover  such  part  of  the  money 
claimed  by  them  as  they  could  prove  this  defendant  had  received 
from  John  T.  Berry,  and  failed  to  pay  it  over  to  them. 

5th.  Because  they  do  not  ask  for  a  decree  against  this  defendant, 
and  such  a  decree  does  not  come  within  the  scope  of  their  bill,  nor 
within  its  prayer. 

gpM^  •Exceptions  of  John  E.  Berry  to  the  sufficiency  of  the  aver- 
'^**'  ments  and  allegations  in  the  complainant's  bill. 

1.  There  is  no  averment  or  allegation  in  the  complainant's  bill  that 
John  E.  Berry,  as  executor  of  Benjamin  Berry,  received  any  pay- 
ments from  John  T.  Berry  on  account  of  the  purchase  of  the  tract 
of  land  called  Good  Luck,  mentioned  in  the  proceedings,  as  there 
ought  to  have  been  to  authorize  a  decree  against  John  E.  Berry  in 
this  case. 

2..  The  bill  does  not  aver  or  allege  that  John  E.  Berry,  as  trustee, 
executor  or  agent,  received  any  payments  from  John  T.  Berry,  as  it 
ought  to  have  done  to  authorize  a  decree  against  him. 

On  6th  November,  1841,  the  Chancellor  [Bland,]  ordered  that 
this  case  be  and  the  same  is  hereby  referred  to  the  auditor,  with  di- 
rections to  state  an  account,  shewing  the  amount  of  the  purchase 
now  due  to  the  said  devisees  of  the  vendor,  to  whom  the  vendor's 
lien  has  passed.  The  purchaser  John  T.  Berry  and  the  executor 
John  E.  Berry  are  to  be  regarded  as  the  only  defendants  personally 
liable,  the  purchaser  on  the  ground  of  his  contract,  and  the  executor 
on  the  ground  of  his  receipt  and  failure  to  apply  the  money,  as  in 
equity  he  was  bound  to  do.  The  parties  are  hereby  authorized,  ac- 
cording to  the  terms  of  their  agreement,  filed  on  the  second  instant 
to  have  a  survey  made  of  the  land  sold,  by  the  surveyor  of  Prince 
George's  County,  or  to  take  testimony  in  relation  to  the  said  account, 
before  any  justice  of  the  peace,  on  giving  three  days  notice,  provided 
that  such  survey  be  made  or  testimony  taken  and  filed  in  the  Chan- 
cery otiKce,  in  this  case,  on  or  before  the  15th  day  of  Jtuiuary  next 

A  survey  was  accordingly  made,  and  the  quantity  of  land 
admitted. 


J 
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On  the  8th  March,  1842,  the  auditor  reported  accounts  A  aud  B. 

Account  A  is  a  statement  oi'  the  debt  due  by  the  defendant  John 
T.  Berry,  tor  his  purchase  of  land  from  Benjamin  Berry,  deceased, 
in  which  he  is  charged  with  the  purchase  money,  according  to  the 
agreement  filed  2d  November,  1841,  and  •credited  with  the  ^m^ 
several  payments  admitted  and  proved  to  bave  been  made  to  '^'** 
the  executors  of  the  deceased,  as  well  as  to  thecomphiinant  Eleanor 
and  her  sisters.  The  balance  shown  to  be  due  with  interest  to  the 
date  of  this  report,  has  been  distributed,  at  the  foot  of  this  account, 
amongst  the  complainants  aud  defendants,  sisters  of  the  said  Elea- 
nor. This  distribution  has  beeu  made,  although  the  sisters  are  not 
complainants,  because  the  complainants  have  called  upon  them  to 
join  in  a  conveyance  on  the  paj^ment  of  the  balance  of  the  purchase 
money,  and  the  defendant  John  T.  Berry  has  offered  himself  read^' 
to  pay  the  same,  whenever  directed  so  to  do. 

In  account  B,  John  E.  Berry,  one  of  the  executors  of  the  deceased, 
has  been  charged  with  that  part  of  the  purchase  money  received  by 
him  from  the  defendant  John  T.  Berry,  and  with  interest  thereon  to 
the  date  of  this  report.  The  amount  shown  by  this  account  has,  at 
the  fcK)t  thereof,  been  distributed  in  the  same  manner  and  for  the 
same  reasons  as  in  account  A,  and  in  making  that  distribution  the 
auditor  has  credited  the  executor  with  his  payments  to  the  com- 
plainant Eleanor,  before  her  marriage,  and  to  the  defendant  Priscilla, 
by  deducting  the  same,  with  interest,  as  charged  to  him  in  the 
account,  from  their  respective  shares. 

The  defendant  John  E.  Berry,  excepted  to  the  auditor's  report  and 
statement  made  and  filed  in  this  case,  and  prays  the  same  may  not 
be  ratified  by  the  Chancellor,  except  as  to  the  amount  awarded  to 
Henry  A.  Pierson  and  Eleanor,  his  wife,  to  wit,  the  sum  of  $112.64; 
to  that  extent  he  is  willing  that  the  report  and  statement  be  ratified 
for  the  following  reasons  and  causes  : 

1.  Because  the  said  William  Edmonds  and  Rebecca,  his  wife, 
Priscilla  Waring  and  Deborah  Waring  were  co-defendants  with  this 
wceptant,  and  they  therefore  cannot  recover  in  this  proceeding. 

2.  Because  these  parties  should  have  been  complainants  to  enable 
them  to  recover  against  this  exceptant. 

3.  Because  this  exceptant  has  had  no  opportunity  of  defending 
himself  agciinst  the  claim  of  these  co-defendants. 

•4.  Becanse  their  claim  is  barred  by  the  Statute  of  Limita- 
tions  which  he  pleads  now  to  the  same,  and  he  pleads  the  '^^^ 
Statute  of  Limitations  to  each  and  every  one  of  the  claims  of  the 
said  William  Edmonds  and  Bebecca,  his  wife,  of  Priscilla  Waring 
and  Deborah  Waring,  respectively,  as  allowed  and  reported  against 
this  exceptant  in  account  B,  by  the  auditor. 

5.  Because  the  whole  proceeding  is  irregular. 

6.  Because  the  allegations  and  averments  in  the  original  and 
amended  bills  of  complaint  are  insufficient  to  entitle  the  said  parties 
and  co-defendants  with  this  exceptant  to  recover  against  him. 
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On  the  15th  day  of  April^  1842,  the  parties  filed  the  followiog 
agreemeut: 

"  We,  the  undersigned,  solicitors  for  our  respective  clients,  coDsent 
and  hereby  agree,  that  the  auditor's  account  and  report  marked  A, 
and  filed  in  this  cause,  shall  be  ratified  and  confirmed  by  the  Conrt 
at  once ;  and  also  agree  and  consent  that  a  decree  may  be  passed, 
ordering  and  directing  that  a  deed  in  fee  simple,  execated  and 
acknowledged  according  to  law,  shall  be  given  by  Henry  A.  Piereon 
and  Eleanor,  his  wife,  William  Edmonds  and  Rebecca,  his  wife,  De- 
borah Waring  and  Priscilla  Waring  to  John  T.  Berry,  for  the  land 
and  real  estate  mentioned  in  the  proceedings,  upon  the  payment  to 
them  of  the  sum  of  $1,231.90,  with  interest,  in  the  manner  and  pro- 
portions as  stated  in  the  auditor's  account  A  aforesaid. 

This  agreement  is  not  to  afi'ect  account  B  of  the  auditor,  as  to 
questions  arising  in  reference  to  it  between  the  parties  to  the  above 
cause,  l^nt  the  said  account  B,  with  the  exceptions  thereto,  are 
submitted  to  the  Chancellor  for  decision  according  to  the  usual  prin- 
ciples." 

On  the  18th  of  April,  1842,  the  Chancellor  [Bland,J  decreed,  that 
the  auditor's  report,  filed  on  the  8th  of  March  last,  be  ratified  and 
confirmed,  and  that  the  exceptions  thereto  filed,  be  and  the  same 
are  hereby  overruled.  And  it  is  further  adjudged,  ordered  and  de- 
creed, that  the  defendant  John  T.  Berry  forthwith  pay,  or  bring  into 
this  Court  to  be  paid,  unto  the  complainants  the  sum  of,  &c,  and 
unto  the  defendants  William  ♦Edmonds  and  Rebecca,  his 
'^*''  wife,  the  sum  of,  &c.,  and  unto  the  defendant  Deborah  War- 
ing, the  sum  of,  &c.,  and  unto  the  defendant  Priscilla  Waring,  [the 
sum  of,  &c.,  and  that  on  payment  of  the  aforesaid  sums  of  money, 
with  interest  as  aforesaid,  or  bringing  the  same  into  Court,  John  B. 
Brooke,  of  Prince  George's  County,  shall  be  and  hereby  is  appointed 
trustee,  with  power  and  authority,  for  and  in  the  name  of  the  com- 
plainants and  the  defendants  William  Edmonds  and  Rebecca,  bis 
wife,  Deborah  Waring  and  Priscilla  Waring,  to  convey  unto  the  de- 
fendant John  T.  Berry  and  his  heirs,  by  a  good  and  sufficient  deed, 
&c. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  the  defend- 
ant John  E.  Berry  forthwith  pay,  or  bring  into  this  Court  to  be  paid 
unto  the  complainants,  the  sum  of  $112.64f,  with  interest  thereon 
from  the  8th  day  of  March  last,  and  unto  the  defendants  William 
Edmonds  and  Rebecca,  his  wife,  the  sum  $439.67|.  with  interest 
thereon  from  the  8th  day  of  March  last,  and  unto  the  defendant 
Priscilla  Waring,  the  sum  of  §396.755,  ^^^^  interest  thereon  from 
the  8th  day  of  March  last,  and  unto  the  defendant  Deborah  Waring, 
the  sum  of  $439,673,  with  interest  thereon  from  the  8th  day  of  March 
last.  And  it  is  further  adjudged,  ordered  and  decreed,  that  the 
defendants  John  T.  Berry  and  John  E.  Berry  pay  to  the  complain- 
ants their  costs  of  suit,  to  be  taxed  by  the  register. 
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From  this  decree,  John  E.  Berry  appealed  to  this  Coart. 

The  cause  was  argued  before  Stephen,  Abo  her,  Dorset, 
Chambers,  and  Spenoe,  JJ. 

C.  C.  Magruder  and  l^-att,  for  the  appellants. 
Alexander  J  for  the  ap|>ellee. 

Abgher,  J.  delivered  the  opinion  of  this  Court.  Exceptions,  in 
pursuance  of  the  Act  of  1832,  cb.  302,  have  been  taken  to  the  suffi- 
ciency of  the  averments  in  the  bill,  to  charge  John  E.  Berry,  the 
present  appellant,  with  the  sum  decreed  against  him. 

•  The  questions,  therefore,  which  have  been  raised  in  this  ^yiiy 
Court  against  the  sufficiency  of  the  bill,  are  open  for  our  con-  -^^  • 
sideration. 

The  bill  and  its  amendment  have  been  filed  manifestly  with  thedesign 
of  compelling  the  specific  execution  of  a  contract,  in  obtaining  from 
John  T.  Berry  the  balance  of  the  purchase  money  due  from  him  for  the 
purchase  of  a  tract  of  land  from  Benjamin  Berry.  There  is  not  only  no 
allegation,  but  no  intimation  in  the  bill  that  any  of  the  purchase  money, 
has  come  into  the  hands  of  John  E.  Berry,  either  as  executor  of 
Benjamin  Berry  or  otherwise,  and  therefore  no  foundation  whatever 
furnished  for  any  decree  against  him  for  any  portion  of  the  purchase 
money.  Whatever  may  be  the  i)roof,  no  decree,  but  upon  proper 
and  corresponding  allegations,  can  be  passed.  The  adherence  to  this 
familiar  principle  is  necessary  to  prevent  surprise  and  consequent  in- 
justice. The  decree  must  therefore,  upon  this  ground,  be  necessarily 
reversed. 

That  upon  proper  allegations,  which  the  facts  of  the  case  would 
have  justified,  the  Court  of  Chancery  would  have  had  jurisdiction  to 
have  decreed  the  payment  over  to  the  parties  entitled,  their  propor- 
tion of  the  purchase  money,  we  entertain  no  doubt.  The  right  to 
the  purchase  money  is  claimed  by  John  E.  Berry,  as  residuary 
legatee  of  Benjamin  Berry,  and  it  was  proper,  therefore,  that  he 
should  be  a  party  to  the  controversy,  that  full  and  complete  justice 
might  be  administered  to  all  the  parties  interested.  It  was  neces- 
sary for  the  safety  of  the  vendee,  who  was  about  to  be  compelled  to 
pay  the  purchase  money,  that  all  the  contested  rights  to  the  purchase 
money  should  be  adjusted. 

We  apprehend  there  is  sufficient  proof  in  the  record  of  the  receipt 
of  the  sum  of  money,  part  of  the  purchase  money,  by  John  E.  Berry, 
which  is  stated  in  account  B.  His  answer  admits  the  receipt  of 
^arge  sums  of  money,  which  he  asserts  belongs  to  him  as  residuary 
fegatee  of  Benjamin  Berry,  and  in  account  A,  it  is  stated,  that  there 
was  paid  to  John  E.  Berry,  one  of  the  executors  of  Benjamin  Berry, 
as  per  receipt,  filed  16th  August,  1829,  the  sum  of  $791.92.    The 
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ratification  of  *  this  account  was  bad  by  consent  of  John  E. 
'^^^  Berry  and  the  other  parties  to  the  case,  which,  we  appre- 
hend, constituted  sufficient  evidence  of  the  receipt  of  the  money. 

To  the  ratification  of  account  B,  John  E.  Berry  has  excepted,  and 
among  other  reasons,  that  the  claim  against  him  is  barred  by  limita- 
tions. It  is  no  objection  to  this  defence,  that  it  \f  as  not  taken  in 
the  answer,  because,  as  we  have  seen,  the  bill  gave  him  no  intima- 
tion that  any  claim  would  be  made  against  him,  by  any  allegation 
contained  therein,  and  the  defence  was  taken  as  soon,  as  by  the 
proceedings  he  had  notice  that  any  claim  was  to  be  made  against 
him.    * 

Limitations,  however,  it  is  said,  constitutes  no  defence.  The 
money  was  received  in  1829,  and  the  bill  was  filed  in  1835.  Thns  a 
period  of  six  years  had  elapsed  from  the  receipt  by  John  E.  Berry, 
of  the  purchase  money  with  which  he  is  attempted  to  be  charged 
and  the  filing  of  the  bill.  The  lapse  of  such  a  period,  as  would  bar 
at  law,  an  action  for  money  had  and  received,  would,  by  analogy,  bar 
this  claim  in  equity.  It  is  true  that  John  E.  Berry,  in  the  receipt  of 
this  money,  might  be  considered  as  a  quasi  trustee,  and  as  having  re- 
ceived it  for  the  use  of  those  to  whom  it  belonged,  but  he  was  not 
acting  under  a  continuing  or  express  trust,  but  his  duty  was  to  pay 
it  over  immediately  on  its  receipt,  and  an  action  at  law  might  have 
been  maintained  for  its  recovery;  the  statute  ought  therefore  to  be 
considered  as  running  from  the  time  of  tie  receipt  of  the  money. 

The  rights  acquired  to  this  purchase  money  were  by  assignment, 
and  not  by  last  will  and  testament.  The  admission  of  the  parties  is, 
that  the  devise  of  the  land  was,  with  the  view  of  confirming  the 
claim  under  the  assignment.  The  claim,  therefore,  does  not  partake 
of  the  character  of  a  legacy,  so  that  limitations  would  not  attach. 
Limitations,  then,  in  our  view,  being  a  bar  to  the  claim  against 
John  E.  Berry,  and  such  defence  having  been  interposed,  we  deem  it 
fruitless  to  remand  the  cause  to  the  Court  of  Chancery  for  farther 
proceedings. 

So  far,  therefore,  as  the  decree  afiiects  the  appellant,  (except,  in 
so  far  as  the  same  was  passed  by  consent,)  it  is  reversed. 

Decree  reversed  in  parU 


•  Tab  State   of   Maeyland  vs.  John  M.    Oaelbton, 
"'**'  Samuel  M.  Semmes  and  John  P.  Caeleton.— De- 

cember, 1843. 

Where  the  condition  of  a  collector's  bond  was  that  he  ^^shall  well  and  truly 
account  for  and  pay  over  to  the  treasurer  of  the  State,  the  several  saois 
of  money  which  he  shall  receive  or  be  answerable  for  by  law,  at  Bach 
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time  as  the  law  shall  direct,^'  it  is  no  change  or  alteration  of  the  terms 
of  the  contract,  that  the  Legislature  appointed  a  more  distant  day,  than 
the  one  fixed  when  the  bond  was  executed,  for  the  payment  of  the  money 
collected  into  the  treasury. 

The  granting  of  indulgence  by  law  to  a  principal  collector  of  the  State  does 
sot  discharge  his  sureties,  though  without  their  consent,  (a) 

The  Legislature,  at  their  pleasure,  and  whenever  the  interest  or  inconve- 
nience of  the  State  requires  it,  may  alter  the  time  at  which  the  collectors 
of  taxes  are  required  to  pay  the  public  dues  into  the  treasury. 

Where,  on  a  collector's  bond,  the  breach  assigned  by  the  State  was  the  non- 
payment into  the  treasury  of  the  taxes  received,  and  the  defendants 
pleaded  general  performance  by  the  collector,  and  no  asessment  imposed 
by  the  commissioners  of  the  county,  on  which  pleas  issues  were  joined, 
and  the  jury  found  that  the  defendants  did  not  owe  the  State  any  sum, 
as  the  State  hath  within  by  its  pleadings  alleged.  Held,  that  the  verdict 
was  defective  in  not  finding  the  matters  put  in  issue  by  the  pleadings, 
and  no  judgment  could  be  entered  upon  it.  (b) 

Appeal  from  Allegaoy  County  Court.  This  was  au  action  of 
debt,  commeDced  by  tlie  State  on  the  26th  September,  1843. 

The  State  of  Maryland,  at  the  time  of  prosecuting  its  writ  of 
capias  ad  respondendum^  filed  in  Court  the  following  account,  notices 
and  collector's  bond,  to  wit : 


(a)  Followed  in  State  vs.  Swinney,  60  Miss.  89,  (cited  in  29  Albany,  L.  J. 
124,)  where  the  CJourt  said:  ''We  decline  to  follow  the  Courts  of  Illinois, 
Tennessee  and  Missouri,  in  their  view  that  sureties  on  the  bond  of  a  tax 
collector  are  discharged  by  an  Act  of  the  Legislature  passed  after  the  exe- 
cation  of  the  bond,  without  their  consent,  giving  further  time  for  the  col- 
lection of  taxes  and  settlement  by  the  officer,  and  we  embrace  and  declare 
the  more  just  and  politic  doctrine  of  the  Courts  of  Virginia,  Maryland  and 
North  Carolina,  and  hold  that  the  official  bond  of  the  tax  collector  is  given 
with  a  full  knowledge  of  the  right  of  the  Legislature  to  alter  the  dates  fixed 
by  law  for  the  collection  of  taxes  and  the  settlement  of  the  collector,  and 
subject  to  the  exercise  of  that  right  at  the  pleasure  of  the  Legislature,  with- 
out the  assent  of  the  sureties.^'  See  U,  S.  vs.  Kirkpatrick,  9  Wheaton,  720; 
U,  S,  vs.  Vanzandt,  11  Wheat.  184;  U.  S,  vs.  Boyd,  15  Peters,  187,  holding 
.that  the  provisions  of  law  requiring  periodical  settlements  by  officers  are 
directory  merely,  and  cannot  be  availed  of  by  the  sureties  of  an  officer,  and 
that  such  sureties  are  not  discharged  by  the  omission  of  the  Government 
officers  to  enforce  the  law  as  to  periodical  accounting,  laches  not  being  im- 
pQtable  to  the  U.  S.  The  regulations  as  to  accounting  constitute  no  part  of 
the  contract  of  the  surety. 

(6)  Cited  in  Hatton  vs.  McClish^  6  Md.  418,  holding  that  where  issues  are 
joined  on  the  pleas  of  non  assumpsit  and  no  assets,  and  the  jury  by  their 
Terdict  find  the  first  issue  in  favor  of  the  plaintiff,  but  say  nothing  as  to  the 
second,  the  verdict  is  bad,  but  that  the  Appellate  Court  cannot  notice  the 
defect  without  a  motion  in  arrest  of  judgment.  A  motion  in  arrest  of  judg- 
ment presents  the  question  whether  any  judgment  should  be  rendered. 
SoMcer  vs.  Walker,  5  G.  &  J.  62.  Rev.  Code,  Art.  71,  sec.  7,  does  not  apply 
to  motions  in  arrest.    State  vs.  Qreenwell,,  4  G.  &  J.  284. 
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Dr.    John  M.  Carleton,  Collector  of  Allegany  County ^  in  (Mxaufit  miSk 

the  State  of  Maryland. 

For  the  Direct  Tax  for  1841 .  /. J8,017  12 

€b.    By  cash,  &c.,  as  of  Ist 

Sept.  1843 J6,150  00 

By  his  allowance  for 

insolvencies 431  81 

6,581  81 

$1,435  31 

Interest  on  ¥1,435.31,  from  1st  Sept.  1843. 

J.  S.  Owens,  Treas.  W.  S.  Md. 
22nd  September,  1843. 

•  To  John  M.  CarUton^  U8q.<f  Collector  of  the  State  Tax  : 
'^^^  Sir, — Above  you  are  furnished  with  a  claim  of  the  State  of 
Maryland  against  you,  which  you  have  withheld  more  than  three 
months  after  the  same  is  due.  You  are  hereby  notified  that  the 
account  of  the  said  State  against  you,  of  which  the  above  is  a  true 
copy,  stated  and  signed  by  the  treasurer  of  the  Western  Shore  of 
Maryland,  has  been  filed  in  the  office  of  the  clerk  of  Allegany 
Oounty  Court,  and  that  1  shall  make  a  motion  for  judgment  against 
you  on  the  said  claim  at  the  next  term  of  said  County  Court,  to  be 
begun  and  held  at  Cumberland,  on  the  second  Monday  of  October, 
next  after  the  date  of  this  notice.  Hanson  B.  Pigman, 

Deputy  Attorney-General,  in  and  for  Allegany  County,  Md. 
Cumberland,  September  26th,  1842. 

Dr.     John  M.  Carleton^  Collector  of  Allegany  County^  in  account  with 

the  State  of  Maryland. 

For  the  Direct  Tax  for  1841 J8,017  12 

Cr.    By  cash,  &c.,  as  of  1st 

Sept.  1843 $6,150  00 

By   his   allowance  for 

insolvencies 431  81 

6,581  81 

W,435  31 

Por  interest  on  $1,435.31,  from  Ist  Sept.  1843. 

J.  S.  Owens,  Treas.  W.  S.  Md. 
22nd  September,  1843. 

To  Samuel  M.  Semmes  and  James  P.  Carleton,  Esq^s : 

Sirs, — Above  you  are  furnished  with  a  claim  of  the  State  of 
Maryland  against  John  M.  Carleton,  Esq.,  collector  of  the  State  tax, 
whose  sureties  you  are,  which  he  has  withheld  more  than  three 
months  after  the  same  is  due.  You  are  hereby  notified  that  the  ac- 
count of  the  said  State  against  him,  of  which  the  above  is  a  true 
copy,  stated  and  signed  by  the  treasurer  of  the  Western  Shore  of 
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Jtfaryland,  has  been  filed  in  the  office  of  the  clerk  of  Allegany  County 
€oart,  and  that  I  shall  move  for  a  judgment  against  the  said  John 
M.  Carleton  and  you  his  sureties,  on  the  said  claim  at  the  next  term 
of  Allegany  County  •  Court,  to  be  begun  and  held  at  Cumber- 
land,  on  the  second  Monday  of  October,  next  after  the  date  -^^l 
of  this  notice.  Hanson  B.  Pigman, 

Deputy  Attorney-General,  in  and  for  Allegany  County,  Md. 
Camberland,  September  26th,  1843. 

Know  all  men  by  these  presents,  That  we,  John  M.  Carleton, 
James  P.  Carleton  and  Samuel  M.  Semmes,  are  held  and  firmly 
bound  unto  the  State  of  Maryland  in  the  just  and  full  sum  of  twenty 
thousand  dollars,  to  be  paid  to  the  said  State  of  Maryland,  or  its 
oertain  attorney,  to  the  payment  whereof  well  and  truly  to  be  made 
and  done,  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents,  sealed  with  our  seals,  and  dated  this  20th  day  of  De- 
oember,  in  the  year  eighteen  hundred  and  forty-one.  Whereas,  the 
above  bound  John  M.  Carleton  has  been  appointed  by  ^^the  commis- 
sioners of  Allegany  County,"  collector  of  the  tax  under  the  Act  of 
the  General  Assembly  of  Maryland,  passed  at  an  extra  session 
began  and  held  at  Annapolis  on  Wednesday  the  24th  day  of  March, 
1841,  and  ended  on  Wednesday  the  7th  day  of  April,  1841,  chapter 
twenty-three. 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  John  M.  Carleton,  appointed  collector  as  aforesaid, 
shall  well  and  faithfully  execute  his  office  as  such  collector,  and  the 
several  duties  required  of  him  by  law,  and  shall  well  and  truly  ac- 
count for,  and  pay  over  to  the  Treasurer  for  the  Western  Shore  of 
the  State  of  Maryland,  the  several  sums  of  money  which  he  shall  re- 
ceive or  be  answerable  for  by  law,  at  such  time  as  the  law  shall 
direct,  then  the  above  obligation  to  be  void,  else  to  remain  in  full 
force  nnd  virtue.  Jno.  M.  Carleton,        [Seal.; 

Samuel  M.  Semmes,      [Seal.J 
James  P.  Carleton,     [Seal.' 

Signed,  sealed  and  delivered  in  the  presence  of  Geo.  W.  Devecmon, 
Wm.  Conrad. 

Maryland,  ss.  Be  it  remembered,  that  on  this  20th  day  of  De- 
cember, 1841,  personally  appears  George  W.  Devecmon  •and  ^^-^ 
WilUam  Conrad,  subscribing  witnesses  to  the  above  bond,  -^^-^ 
before  me  the  subscriber  one  of  the  justices  of  the  peace  in  and  for 
Allegany  County  and  State  aforesaid,  and  severally  made  oath  on 
the  Holy  Bvangely  of  Almighty  God,  that  they  did  see  John  M. 
Carleton,  James  P.  Carleton  and  Samuel  M.  Semmes,  obligors  in  the 
above  bond,  sign,  seal  and  acknowledge  the  same  as  their  act  and 
<ieed,  and  the  said  George  W.  Devecmon  and  William  Conrad  did 
subscribe  their  names  as  witnesses  thereto.    Sworn  before 

Jacob  Fechty,  [Seal.] 
13  1  a. 
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Od  the  back  of  the  aforegoiDg  bond  it  is  thus  endorsed,  to  wit^ 
*'  Dec.  22nd,  1841, — Bond  approved  by  commissioners. 

Test,  Geo.  W.  Devecmon,  Clerk." 

True  copy,  Test :  Jno.  M.  Carleton,  Clerk  to  the  commissioners  of 
Allegany  County.    September  2Gth,  1843. 

The  declaration,  after  setting  forth  the  bond  and  its  condition,  .as- 
signed for  breach  thereof,  that  the  said  John  AL  Carleton,  in  the 
said  writing  obligatory  mentioned,  did  not,  from  the  making  of  the 
same,  well  and  faithfully  execute  the  said  ofiBce  of  collector  of  the 
tax,  and  did  not  well  and  truly  pay  all  sums  of  money  received  by 
bim,  and  did  not  in  respect  thereto  well  and  truly  execute  and  per- 
form the  several  duties  required  of  him  by  the  laws  of  this  State. 
By  means  of  which  said  several  premises  the  said  State  hath  sus- 
tained damage  to  a  large  amount,  to  wit,  the  sum  of  two  thousand 
dollars,  current  money,  and  thereby  an  action  hath  accrued  to  it  to 
demand  and  have  of  and  from  the  said  defendants  the  sum  of  twenty 
thousand  dollars,  current  money,  to  wit,  at  the  county  aforesaid, 
above  demanded ;  yet  the  said  defendants  although  often  requested, 
have  not  paid  the  said  sum  of,  &c. 

A  copy  of  the  account  and  notices  were  made  and  sent  with  the 
said  writ  to  the  sheriff  of  the  county  aforesaid,  thereon  endorsed,  to 
be  served  on  the  defendants  with  the  writ,  for  plea  or  judgment  the 
first  term.    Which  were  duly  returned  served. 

John  M.  Carleton,  the  collector,  after  oyer,  pleaded : 

1st.  General  performance. 

•  2nd.  That  the  commissioners  of  Allegany  County  did  not 
'^^^  immediately,  or  at  any  other  time  before  or  after  the  correc* 
tion,  adjustment  and  confirmation  of  the  valuations  directed  to  be 
returned  to  them  under  the  Act  of  the  General  Assembly  of  this 
State,  entitled  ^<  an  Act  for  the  general  valuation  and  assessment  of 
property  in  this  State,  and  to  provide  a  tax  to  pay  the  debts  of  the 
State,"  passed  at  the  March  Session,  1841,  chapter  23,  impose  an 
assessment  or  tax  of  twenty  cents  or  one-fifth  of  one  per  cent,  in 
every  hundred  dollar's  worth  of  assessable  property  within  their 
jurisdiction,  (and  that  they  did  not  impose  any  assessment  or  tax 
whatsoever  on  the  assessable  property  within  their  jurisdictioD, 
under  and  by  virtue  of  the  said  last  mentioned  Act  of  Assembly  as 
they  were  required  to  do,  and  which  should  have  been  done  before 
the  said  John  M.  Carleton  was  by  law  authorized  to  collect  anysnch 
assessment  or  tax,  to  wit,  on  the  1st  April,  1843,)  to  wit,  at  the 
county  aforesaid,  and  this  he  is  ready  to  verify ;  wherefore,  &c. 

Samuel  M.  Semmes  and  James  P.  Carleton  after  oyer,  pleaded: 

1st.  General  performance  by  John  M.  Carleton. 

2ud.  That  they  entered  into  and  became  parties  to  the  said  writing 
obligatory,  as  sureties  for  the  said  John  M.  Carleton,  and  that  the 
said  plaintiff,  by  an  Act  of  its  General  Assembly,  passed  December 
Session,  1841,  ch.  116,  entitled,  a  supplement  to  the  Act  for  the 
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geDeral  valuation  and  assessment  of  property  in  this  State,  and  to 
provide  a  tax  to  pay  the  debts  of  the  State,  passed  at  March  Session, 
1841,  ch.  23 ;  and  also  by  a  further  Act  of  the  said  General  As- 
sembly, parsed  December  Session,  1842,  ch.  269,  entitled,  an  Act 
farther  supplementary  to  an  Act,  entitled,  an  Act  for  the  general 
valaation  and  assessment  of  property  in  this  State,  and  to  provide  a 
tax  to  pay  the  debts  of  the  State,  passed  March  Session,  1841,  ch. 
23,  extended  the  time  for  the  payment  into  the  treasury  of  said 
State,  of  the  taxes  collectable  in  Allegany  County  for  the  year  1841, 
QDder  the  Act,  entitled,  an  Act  for  the  general  valuation  and  assess- 
ment of  property  in  this  State,  and  to  provide  a  tax  to  pay  the  debts 
of  the  State,  being  the -taxes  within  the  purview  of  the  said  writing 
obligatory,  and  otherwise  gave  indulgence  to  the  *  said  John 
M.  Carleton,  without  the  privity  or  consent  of  the  said  Samuel 
M.  Semmea  and  James  P.  Oarloton,  to  wit,  at,  &c.,  and  this  they  are 
ready  to  verify ;  wherefore  they  pray,  &c. 

3rd.  That  the  said  plaintiff  ought  not  to  have  and  maintain  its 
action  aforesaid  against  them,  because  they  say,  that  the  commis- 
sionera  of  Allegany  County  did  not  immediately,  or  at  any  other 
time  before  or  after  the  correction,  adjustment  and  confirmation  of 
the  valuations  directed  to  be  returned  to  them  under  the  Act  of  the 
General  Assembly  of  this  State,  entitled,  an  Act  for  the  general 
valuation  and  assessment  of  property  in  this  State^  and  to  provide  a 
tax  to  pay  the  debts  of  the  State,  passed  at  the  March  Session,  1841, 
ch.  23,  impose  an  assessment  or  tax  of  twenty  cents  or  one-fifth  of 
one  per  cent,  in  every  hundred  dollar's  worth  of  assessable  property 
within  their  jurisdiction,  (and  that,  they  did  not  impose  any  assess- 
ment or  tax  whatsoever  on  the  assessable  proi)erty  within  their 
jarisdiction,  under  and  by  virtue  of  the  said  last  mentioned  Act  of 
Assembly,  as  they  were  required  to  do,  and  which  should  have  been 
done  before  the  said  John  M.  Carleton  was  by  law  authorized  to 
collect  any  such  assessment  or  tax,  to  wit,  on  the  1st  day  of  April, 
1843,)  to  wit,  at,  &c.,  and  this  they  are  ready  to  verify ;  wherefore 
they  pray,  &c. 

The  State  replied  to  the  plea  of  the  said  John  M.  Carleton,  first, 
(separately)  above  pleaded,  that  he  the  said  John  M.  Carleton  hath 
not,  from  the  time  of  making  the  said  writing  obligatory  aforesaid, 
hitherto  well  and  faithfully  observed,  performed,  fulfilled  and  kept, 
all  and  singular,  the  matters  and  things  in  the  condition  of  the  said 
writing  obligatory  mentioned  and  contained,  which  he,  according  to 
the  condition  thereof,  ought  to  have  observed,  performed,  fulfilled 
and  kept,  to  wit,  at  the  county  aforesaid,  and  of  this  the  said  State 
puts  herself  upon  the  country,  &c. 

And  as  to  the  second  plea  of  the  said  defendant  John  M.  Carleton, 
by  him  secondly  (separately)  above  pleaded,  the  said  State  says,  that 
the  said  plaintiff,  its  aforesaid  action  against  him  the  said  defendant, 
John  M.  Carleton,  to  have  and  maintain  ought,  because  the  said 
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State  says,  that  the  commissioners  •  of  Allegany  County  did, 
'^^^  immediately  after  the  correction,  adjustment  and  confirmation 
of  the  valuations  directed  to  be  returned  to  them  under  the  Act  of 
the  General  Assembly  of  this  State,  entitled,  an  Act  for  the  general 
valuation  and  assessment  of  property  in  this  State,  and  to  provide  a 
tax  to  pay  the  debts  of  the  State,  passed  at  the  March  Session,  1841, 
ch.  23,  impose  an  assessment  or  tax  of  twenty  cents  or  one-fifth  of 
one  per  centum  in  every  hundred  dollars  worth  of  assessable  prop- 
erty within  its  jurisdiction,  to  wit,  at  the  county  aforesaid,  and  of 
this  the  said  State  puts  herself  upon  the  conntry,  &c. 

And  the  said  State,  as  to  the  said  first  plea  of  the  said  defendants 
Samuel  M.  Semmes  and  James  P.  Carleton,  by  them  first  above 
pleaded,  says,  that  the  said  John  M.  Carleton,  in  the  condition  of 
the  said  writing  obligatory  mentioned,  hath  not,  from  the  time  of 
making  the  writing  obligatory  aforesaid,  hitherto  well  and  faithfully 
observed,  performed,  fulfilled  and  kept,  all  and  singular,  the  matters 
and  things  in  the  condition  of  the  said  writing  obligatory  mentioned 
and  contained,  which  he,  according  to  the  condition  thereof,  onght 
to  have  observed,  performed,  fulfilled  and  kept,  to  wit,  at  the  county 
aforesaid,  and  of  this  the  said  State  puts  herself  upon  the  country, 
&c. 

The  State  demurred  generally  to  the  second  plea  of  S.  M.  S.  and 
J.  P.  C. 

And  as  to  th^  third  plea  of  the  said  defendants  S.  M.  S.  and  J.  P.  C, 
the  said  State  says,  that  the  said  commissioners  of  Allegany  County 
did,  immediately  after  the  correction,  adjustment  and  confirmation 
of  the  valuations  directed  to  be  returned  to  them  under  the  Act  of 
the  General  Assembly  of  this  State,  entitled,  an  Act  for  the  general 
valuation  and  assessment  of  property  in  this  State,  and  to  provide 
a  tax  to  pay  the  debts  of  the  State,  passed  at  the  March  Session, 
1841,  ch.  23,  impose  an  assessment  or  tax  of  twenty  cent<s  or  one- 
fifth  of  one  per  centum  in  every  hundred  dollars  worth  of  assessable 
property  within  their  jurisdiction,  to  wit,  at  the  county  aforesaid, 
and  of  this  the  said  State  puts  herself  upon  the  country,  &c. 

The  County  Court  rendered  judgment  on  the  demurrer  to  the 

second  plea  for  the  defendants  S.  M.  S.  and  J.  P.  C,  and  that 

•  the  said  State  of  Maryland  take  nothing  by  her  writ  and  decla- 

^oO   ration  aforesaid,  and  the  said  Samuel  M.  Semmes  and  James 

P.  Carleton  go  thereof  without  day. 

A  jury  was  then  sworn,  who  found  a  verdict,  that  the  said  John 
M.  Carleton,  Samuel  M.  Semmes  and  James  P.  Carleton  do  not  owe 
the  said  State  of  Maryland  the  sum  of  $20,000,  or  any  part  thereof, 
in  manner  and  form  as  the  said  State  of  Maryland  hath  within  by 
her  pleading  alleged. 

At  the  trial  it  was  agreed  that  all  errors  in  pleading  be  and  they 
are  hereby  released,  it  being  the  wish  of  said  counsel  to  try  the 
merits  alone  of  the  questions  involved. 
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The  verdict  and  judgment  being  for  the  defendants,  the  State 
prosecuted  this  appeal. 

The  canse  was   argaed   before  Stephen,  Abgheb,  Dobsey, 
Chambees,  and  Spence,  JJ. 
Hanson  B,  Pigman,  Deputy  Attorney-General,  for  the  State. 
•  0.  A.  Pearre,  for  the  appellee.  g^^mf 

Stephen,  J.  delivered  the  opinion  of  this  Court.  The  principal 
question  involved  in  this  case  is  an  important  one,  although,  accord- 
ing to  our  views,  the  merits  of  it  lie  within  a  very  narrow  compass. 
It  is  an  action  upon  the  collector's  bond  of  Allegany  County,  and 
bis  two  sureties,  given  to  secure  the  faithful  performance  of  the 
duties  of  the  office  of  collector  of  the  direct  tax  of  that  county. 
The  action  was  a  joint  one  against  the  principal  and  his  sureties; 
and  the  sureties  pleaded  that  time  had  been  given  by  law,  without 
their  consent,  to  their  principal,  for  the  payment  of  the  taxes  into 
the  lreasnr\%  by  which  extension  of  time  they  were  discharged  by 
law  from  all  responsibility  under  or  by  virtue  of  their  said  bond.  To 
this  plea  there  was  a  demurrer,  and  the  Court  below  overruled  the 
demarrer,  and  gave  final  judgment  against  the  State,  and  in  favor 
of  the  two  sureties.  The  Court  then  proceeded  to  try  the  issues  in 
fact,  and  upon  the  finding  of  the  jury,  that  nothing  was  due  to  the 
State,  gave  likewise  a  final  judgment  in  favor  of  all  the  defendants 
upon  such  verdict.  We  think  there  was  error  in  the  judgment  of 
the  Court  l>elow,  and  that  the  same  ought  to  be  reversed. 

The  condition  of  the  bond  is,  that  the  principal  shall  well  and 
truly  acc(»unt  for  and  pay  over  to  the  treasurer  the  several  sums  of 
moDey  which  he  shall  receive  or  be  answerable  for  by  law,  "  at  such 
time  as  the  law  shall  direct."  The  extension  of  the  time  of  payment 
therefore  by  the  Legislature  was  no  change  *  or  alteration  of  « cq 
the  terms  of  the  contract,  but  was  warranted  and  authorized  by  -^^^ 
the  express  language  of  the  condition  of  the  bond  upon  which  the 
suit  was  instituted.  The  principle,  therefore,  that  time  given  to  the 
principal  debtor  by  the  creditor,  without  the  consent  of  the  sure- 
ties, will  operate  their  discharge,  cannot  be  applied  to  this  case. 
The  terms  of  the  condition  of  the  bond,  reserved  to  the  State  a 
right  to  grant  the  indulgence  by  law,  if  she  thought  fit  to  do  so, 
without  affecting  in  any  manner  the  liability  of  the  sureties.  But 
it  is  not  necessary  to  rely  upon  the  condition  of  the  bond  alone  for 
the  reveraal  of  the  judgment  of  the  Court  below.  A  similar  question 
was  brought  before  the  Court  of  Appeals  for  the  Eastern  Shore 
from  Worcester  County  several  years  as:o,  and  the  Court  then  decided, 
that  the  granting  of  indulgence  by  law  to  the  principal  collector,  did 
not  0|)erate  to  discharge  his  sureties.  The  law  was  not  considered 
as  binding  or  obligatory  upon  the  State,  but  alterable  by  the  Legis- 


198  MCARTHUR  vs.  MARTIN  ET  AL.—l  GILL. 

latare,  at  their  pleasure,  whenever  the  intei-est  or  convenience  of  the 
State  might  require  it. 

We  therefore  think  that  there  was  error  in  the  jadginent  of  the 
Court  below,  rendered  upon  the  demurrer  to  the  second  plea  of  the 
sureties,  in  which  they  rely  as  a  defence  to  the  action  upon  the 
extension  of  time  granted  to  their  principal  by  law,  without  their 
privity  or  consent,  for  the  payment  of  the  taxes  into  the  treasury; 
such  defence  being  legally  insufficient  and  untenable.  The  demurrer 
should  have  been  ruled  good,  and  judgment  given  thereon  for  the 
plaintiff.  After  refusing  to  sustain  the  demurrer  of  the  plaintiff  to 
the  second  plea  of  the  sureties,  founded  upon  the  indulgence  granted 
to  the  principal,  the  Court  proceeded  to  try  the  issues  in  fact,  and 
for  that  purpose  ordered  a  jury  to  be  sworn.  Those  issues  were 
made  up  from  pleas  pleaded  separately  by  the  principal,  and  jointly 
by  the  sureties.  Those  pleas  were  performance,  and  that  no  tax 
was  imposed  by  the  commissioners  of  AUeganj'  County,  according  to 
law.  The  State  replied  generally,  that  the  principal  had  not  per- 
formed  the  duties  imposed  upon  him  by  the  condition  of  his  bond, 
and  that  the  tax  had  been  im|)08ed  by  the  commissioners  according 
to  law.  No  breaches  were  assigned  *  conformably  to  the  pro- 
-^ow  visions  of  the  Statute  of  8  and  9  William  3rd,  upon  that  sub- 
ject. The  jury,  by  their  verdict,  found  that  nothing  was  due  from 
the  defendants  to  the  plaintiff,  and  upon  that  verdict,  judgment  was 
given  by  the  Court  below  in  favor  of  the  defendants.  In  rendering 
such  judgment,  there  was,  we  think,  manifest  error,  because  the 
matters  put  in  issue  by  the  pleadings  were  not  found  by  the  jury, 
and  the  verdict  being  therefore  defective  in  point  of  law,  no  judg- 
ment could  legally  be  entered  upon  it. 

Upon  the  subject  of  interest,  we  thin^  that  no  difficulty  can  exist. 
The  extension  of  time  by  law  being  warranted  and  sanctioned  by 
the  terms  of  the  condition  of  the  bond,  and  being  in  nowise  binding 
or  obligatory  on  the  State,  there  was  no  such  a  variation  of  the 
terms  of  their  contract,  in  reference  to  the  subject  of  interest,  as 
could  operate  to  discharge  the  sureties,  or  affect,  in  any  manner, 
their  liability.  We  are,  therefore,  of  opinion,  that  the  judgment  of 
the  Court  below  ought  to  be  reversed,  and  a  procedendo  ordered. 

Judgment  reversed,  and  procedendo  axcarded. 


Samuel  McAethub  vs.  J.  A.  Martin  and  John  McDebmott, 
special  bail  of  David  C.  Martin.— December,  1843. 

Upon  a  scire  facias  against  special  bail,  where  the  defendant  did  not  plead  to 
the  writ,  but  moved  the  Court  to  enter  an  exoneretur^  which  beiog  done, 
the  plaintiff  thereupon  appealed.  This  Court  dismissed  the  appeal,  there 
being  no  final  judgment  in  the  cause. 
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Appeal  from  Frederick  CouDty  Court.  On  the  7th  December, 
1841,  Samuel  McArtbur  sued  out  a  scire  facias  agaiust  the  a|)pellee8, 
which  recited  a  judgment  rendered  in  his  favor,  against  D.  C.  Martin 
at  February  Term,  1840,  of  Frederick  County  Court.  The  bail 
appeared  and  suggested  on  the  record,  that  their  principal  'Mias 
applied  in  due  form  of  law  for  the  benefit  of  the  bankrupt  laws  of 
the  United  States,  and  that  he  made  his  application  on  the  2nd 
March,  •  1842."  The  Court  ruled  the  plaintiff  to  show  cause  ngig\ 
on  or  before  the  8th  March,  1842,  why  an  exoneretur  should  '^^" 
not  be  entered,  provided  notice  ot  the  rule  be  served  on  the  plaintiff 
on  or  before  the  4th  March.  On  the  3rd  March,  the  commissioner 
under  the  bankrupt  law  for  Frederick  County,  made  oath,  that  D.  C. 
M.  bad  applied  in  due  form  for  a  release,  &c.  The  notice  of  the  rule 
was  served  on  the  appellant's  attorney,  and  the  docket  entries  of 
the  District  Court  of  the  United  States,  which  showed  an  order  for 
the  hearing  of  the  application  on  the  31st  March,  1842,  were  filed  in 
the  cause  duly  certified.  On  the  8th  March,  the  appellant  showed 
cause  against  the  rule,  but  the  County  Court  made  the  rule  absolute, 
and  ordered  the  exoneretur  to  be  entered.    The  plaintiff  appealed. 

The  cause  was  argued  before  Stephen,  Archee,  Chambers,  and 
Spence,  J  J. 
Palmer^  for  the  appellant.    Brengle,  for  the  appellee. 

By  the  Court —   •  Appeal  dismissed. 


John  F.  Conolly  vs.  Kettlewell  &  Wilson. — December,  1843. 

It  is  the  province  of  the  jury  to  decide  all  questions  of  fact  of  which  evi- 
dence legally  sufficient  for  that  purpose  is  laid  before  them,  and  it  is 
equally  the  right  and  duty  of  the  Court  to  decide  all  questions  of  law 
arising  upon  the  facts,  when  found  and  ascertained  by  the  jury. 

The  plaintiff  proved  that  all  the  articles  mentioned  in  his  account,  were 
selected  by  S.  and  that  he  refused  to  deliver  them  until  he  saw  the  de- 
fendant. He  then  asked  the  defendant,  '^will  you  pay  for  the  goods  if 
delivered  to  S.  and  he  did  notV^^  Defendant  answered,  if  S.  did  not 
pay  he  would.  The  goods  were  then  entered  on  the  plaintiff's  books, 
"secured  by'^  defendant.  Under  such  circumstances,  the  defendant 
cannot  require  the  Court  to  say  to  the  jury,  ^'that  the  promise  to  see 
the  plaintiff  paid,  if  S.  did  not  pay,  not  being  in  writing,  is  void  by  the 
Statute  of  Frauds,  and  plaintiff  cannot  recover,  ^^  as  it  took  from  the* 
jury  the  right  of  finding  the  truth  of  the  facts  of  which  evidence  had 
been  offered,  (a) 

In  eflfect,  the  proof  in  the  case,  if  believed  by  the  jury,  subjected  the  de- 
fendant to  separate  and  secondary,  and  not  an  original  or  a  joint  respon- 
sibility, (h) 


[a]  Approved  in  Cropper  vs.  Pittman^  18  Md.  195. 

(ft)  Approved  in  Olenn  vs.  Rogers,  8  Md.  822;  Ellicott  vs.   Peterson,  4 
Md.  492-,  Railway  Co.  vs.  Prentiss,  11  Md.  128;  Cropper  vs.  Pittman,  13  Md. 


200         CONOLLY  vs.  KETTLEWBLL  bt  al.— 1  GILL. 

9lt1    *  ^^^^^  ^^®  plaintiff  below  obtained  a  verdict,  and  the  defendant 
**''■■-  brought  the  cause  before  this  Court  on  exceptions,  and  it  ap- 

peared that  the  contract  relied  on  and  proved,  was  void  under  the 
Statute  of  Frauds,  being  a  collateral,  and  not  an  original  undertaking. 
After  a  reversal  of  the  judgment,  the  plaintiff's  motion  for  a  procedendo 
was  overruled,  (c) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assumpsit,  brought  by  the  appellees  against  the  appellant,  on  the 
16th  of  May,  1840,  for  goods  sold  and  delivered.  The  defendant 
pleaded  non  assumpsit  and  limitations,  on  which  issues  were  joined. 

1st  Exception.    The  plaintiff,  to  support   the  issue  on  his  part, 
proved  by  John  Higinbothom,  that  he  Wiis  the  clerk  of  the  plaintiff 
in  1836  and  1837,  and  at  the  time  when  the  articles  charged  in  the 
account  of  the  plaintiff',  as  following,  were  sold  and  delivered. 
^'  Mr.  James  Steeling,  secured  by  John  F.  Conolly^ 

Bought  of  KettleweU^  Wilson  db  HillardJ^ 

1837,  Feb.  13.  1  bb'l  Ist  quality  sugar,  bb'l  25c.  237  lbs.  at  10c. 
J23.95,  &c.    Amounting  in  the  whole  to  $624.16." 

That  all  the  articles  in  said  account  were  selected  by  James  Ster- 
ling and  by  one  of  the  plaintiffs;  entered  in  the  day-book  of  plain- 
tiffs to  James  Sterling,  as  follows:  ^<  Mr.  James  Sterling,  bought  of 
Kettlewell,  Wilson  &  Hillard."  But  the  goods  therein  contained 
were  not  delivered  by  the  plaintiffs,  and  the  plaintiffs  refnsed  to 
deliver  them  to  Sterling  until  they  saw  the  defendant.  That 
plaintiff  then  asked  Conolly,  will  you  pay  for  these  goods  if  de- 
livered to  Sterling,  and  if  Sterling  did  not.  That  Conolly  answered 
the  plaintiffs,  that  if  Sterling  did  not  pay  the  amount  of  the  goods? 


185 ;  Myer  vs.  Orafflin,  81  Md.  855.    See  Elder  vs.  Warfidd,  7  H.  &  J.  284. 
To  constitute  an  original  undertaking  to  pay  for  services  to  be  reodered 
another,  it  is  necessary  that  they  should  be  rendered  not  only  at  the  iD- 
stance  and  request,  but  also  upon  the  credit,  of  the  party  undertaking  to 
pay  for  them.     Railicay  Co.  vs.  Prentiss.    In  Myer  vs.  Grafflin^  the  Court 
said  that  the  doctrine  of  Elder  vs.  Warfield  and  Cropper  vs.  Pittman.  as  well 
as  of  Conolly  vs.  Kettletcell^  ''^is  that  where  credit  is  given  to  one  on  the 
promise  of  a  third  party  'to  see  him  paid,^  the  undertaking  of  the  latter  is 
collateral  and  void  under  the  statute,  unless  in  writing,  and  where  the 
party  undertaken  for  is  originally  liable  on  the  same  contract,  the  promise 
to  answer  for  that  liability  is  a  collateral  and  not  an  original  undertaking, 
unless  there  is  a  new  aud  superadded  consideration  moving  between  the 
party  promising  and  him  to  whom  the  promise  is  made.     But  it  is  conceded 
in  Cropper  vs.  Pittman^  that  it  does  not  follow  in  every  case  where  the 
words,  'I  will  see  the  bill  paid,'  are  used,  they  necessarily  import  a  col- 
lateral undertaking.    If  accompanied  by  other  words  or  facts  sufficient  to 
authorize  a  jury  to  find  from  all  the  evidence  that  credit  was  given  to  the 
party  using  them,  and  the  jury  so  find,  he  will  be  held  responsible.    It  is 
decided  in  Cropper  vs.  Pittman,  following  in  this  respect  Conolly  vs.  Kettle- 
welh  that  such  words  standing  alone  import  a  collateral  undertaking,  and  the 
jury  must  be  so  instructed  as  to  their  legal  effect. '' 
(c)  Approved  in  Cropper  vs.  PUtman^  18  Md.  196. 
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he  woald  pay;  and  tbut  afterwards,  on  the  books  of  the  plaintiff,  iD 
the  account  of  Sterling,  the  following  words  were  written,  "secured 
by  John  F.  Conolly,"  by  the  plaintiffs,  and  the  goods  were,  after 
said  promise,  delivered  by  the  plaintiffs  to  Sterling;  and  further 
proved,  that  the  said  Sterling  had  previously  applied  to  purchase 
goods  from  the  plaintiffs  on  his  own  credit,  and  had  been  refused. 
Whereupon  the  defendant  moved  the  Court  to  give  the  following 
instruction : 

•*'That  in  this  case  the  promise  to  see  the  plaintiffs  paid,  ^ao 
if  Sterling  did  not  pay,  not  being  in  writing,  is  void  by  the  '^^'^ 
Statute  of  Frauds,  and  plaintiff  cannot  recover."  Which  instruc- 
tion the  Court  [Archee,  C.  J.,  and  Pueviance,  A.  J.,]  refused  to 
give.    The  defendant  excepted. 

2Dd  Exception.  The  plaintiff  having  offered  the  evidence  in  the 
preceding  exception,  and  which  is  made  part  of  this,  the  defendant 
farther  prayed  the  Court  to  instruct  the  jury  as  follows  to  wit :  "  That 
there  is  no  evidence  in  this  cause  to  shew  that  there  was  a  joint  re- 
sponsibiiity  of  Sterling  and  Conolly  for  the  sale  and  delivery  of  the 
goods  to  Sterling,  now  sought  to  be  recovered."  Which  instruction 
the  Court  refused  to  give.    The  defendant  excepted. 

The  cause  was  argued  before  Stephen,  Doesey,  and  Spenoe^ 
JJ. 

Richardson,  D.  A.  G.j  for  the  appellants. 
McMahonj  for  the  appellees. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  We  think  the 
Court  were  clearly  right,  in  refusing  to  grant  the  defendant's  first 
prayer,  made  in  this  case.  It  was  an  action  founded  upon  a  collateral 
promise  to  pay  the  debt  of  another  person,  to  whom  goods  were  de- 
livered by  the  plaintiffs.  The  prayer  to  the  Court  was  to  instruct 
the  jury,  that  the  promise  of  the  defendant  tosee  the  plaintiffs  paid, 
if  the  principal  debtor  did  not  pay,  not  being  in  writing,  was  void 
hy  the  Statute  of  Frauds,  and  the  plaintiff,  therefore,  could  not  re- 
cover. It  is  the  province  of  the  jury  to  decide  all  questions  of  fact, 
of  which  evidence  legally  suflBcient  for  that  purpose  is  laid  before 
them ;  and  it  is  equally  the  right  and  duty  of  the  Court  to  decide  all 
Questions  of  law,  arising  upon  the  facts,  when  found  and  ascertained 
^v  the  jury.  The  granting  of  the  prayer  made  by  the  defendant  of 
this  case,  would  have  violated  this  well  established  principle  in  law, 
defiuing  the  jurisdiction  of  the  Court  and  the  jury  in  the  adminis- 
tration of  civil  justice.  The  Court  were  called  upon  to  assume  the 
existence  of  facts  *  which  it  was  the  exclusive  province  of  the  ^aq 
jury  to  find.  The  prayer  assumes  the  truth  of  the  facts  of  '*"«' 
vhich  evidence  had  been  given,  without  submitting  the  verity 
thereof  to  the  finding  of  the  jury.    To  have  granted  such  a  prayer^ 
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would  have  been  an  unwarranted  encroachment  apon  the  province 
of  the  jury,  and  it  was  therefore  properly  refused  by  the  Court. 

We  think  there  was  error  in  the  refusal  of  the  Court  below  to 
grant  the  defendant's  second  prayer.  The  undertaking  of  the  defend- 
ant, according  to  the  proof  in  the  cause,  clearly  subjected  him  to  a 
separate  and  secondary,  and  not  an  original  or  joint  responsibility. 
The  contract  was  to  pay,  if  the  person  to  whom  the  goods  were 
delivered  did  not.  The  goods  were  cbarged  to  him  in  the  day-book 
of  the  plaintiffs,  and  the  plaintiffs  refused  to  deliver  them  until  they 
saw  the  defendant.  When  they  saw  the  defendant,  they  asked  him 
if  he  would  pa^^  for  the  goods,  if  the  party  to  whom  they  were  to  be 
delivered,  did  not  pay.  And  it  is  proved,  that  his  undertaking  was 
expressly  a  conditional  one  to  pay,  if  the  person  to  whom  the  goods 
were  delivered,  did  not  pay.  That  this  was  a  collateral  and  not  an  origi- 
nal undertaking,  is  clearly  established  by  the  case  of  Elder  vs.  War- 
field,  to  be  found  in  1  H.  &  J.  391,  where  this  Court  say,  *' where 
there  is  no  previously  existing  debt  or  other  liability,  but  the  prom- 
ise of  one,  is  the  inducement  to,  and  ground  of,  the  credit  given  to 
another,  by  which  a  debt  or  liability  is  created  in  him  to  whom  the 
credit  is  given,  such  a  promise  is  a  collateral  undertaking.  The 
general  rule  being,  that  wherever  the  party  undertaken  for,  is  origi- 
nally liable  upon  the  same  contract,  the  promise  to  answer  for  that 
liability  is  a  collateral  promise,  and  must  be  in  writing,  as  if  B  gives 
credit  to  C,  for  goods  sold  and  delivered  to  him,  on  the  promise  of  A 
to  see  him  paid,  or  to  pay  him  for  them  if  C  should  not,  in  that  ca^ 
it  is  the  immediate  debt  of  C,  for  which  an  action  will  lie  against 
him,  and  the  promise  of  A  is  a  collateral  undertaking  to  pay  that 
debt,  he  being  only  as  a  security.  This  case  is  not  distinguishable 
in  principle  from  the  one  here  put,  as  an  example  or  illustration  of 
the  nature  and  character  of  a  collateral  liability ;  and  we  think  that 
^^  the  ♦  Court  below  erred  in  refusing  to  grant  the  defendant's 
'^^^  second  prayer;  that  there  was  no  evidence  of  a  joint  responsi- 
bility of  Sterling  and  ConoUy,  for  the  payment  of  the  goods  sold  «nd 
delivered  to  Sterling,  Conolly  was  manifestly  a  security  only,  and 
not  originally  and  jointly  liable  with  Sterling,  for  the  price  of  the 
goods  sold  and  delivered.  Jxxdgment  reversed. 

Motion  by  appellee  for  a  procedendo  overruled.  . 


William  G.  Harrison  vs.  The  Mayor  and  City  Council  of 

Baltimore.— December,  1843. 

The  Mayor  and  City  Council  of  Baltimore  by  their  charter,  have  full  power 
to  pass  all  laws  and  ordinances  necessary  to  preserve  the  health  of  the 
city,  prevent  and  remove  nuisances,  and  prevent  the  introduction  of 
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contagious  diseases  within  the  city,  and  within  three  miles  of  the  same. 

(a) 

That  Act  clothed  the  corporate  authorities  within  the  specified  limits,  with 
all  the  legislative  power  which  the  General  Assembly  could  have 
exerted,  and  of  the  degree  of  necessity  for  such  municipal  legislation, 
the  M.  and  C.  C.  of  B.  were  the  exclusive  judges;  the  means  and  man- 
ner contributory  to  the  end  in  view,  were  committed  to  their  sound  Jis- 
cretion.  [b] 

The  corporation  might  impose  penalties,  or  cause  the  vessel  and  all  persons 
on  board  to  be  taken  possession  of,  and  controlled  until  their  disinfec- 
tion was  effected,  and  impose  on  the  captain,  owner  or  consignee,  reim- 
bursement of  all  expenses  incurred,  or  they  might  adopt  at  the  same 
time  both  those  remedies. 

Where  testimony  lias  been  offered,  legally  sufficient  to  warrant  the  jury  in 
finding  certain  facts  enumerated  in  the  plaintiff's  prayer,  which  gave 
him  a  right  of  action,  he  may  upon  the  hypothesis,  that  the  jury  believe 
the  evidence  in  the  cause,  and  the  facts  enumerated,  require  the  Court 
to  instruct  them  that  he  is  entitled  to  recover  to  the  extent  of  such  right. 

In  an  action  to  recover  the  expenses  incurred  by  the  Mayor  and  City  Council 
of  Baltimore,  in  disinfecting  and  purifying  a  vessel,  persons,  and  bag- 
gage, on  board  her  at  the  time  of  her  arrival,  from  the  infection  of  the 
small-pox,  the  defendant  cannot  require  the  Court  to  instruct  the  jury, 
that  the  recovery  must  be  limited  to  the  amount  of  expenses  absolutely 
necessary  to  preserve  the  health  of  the  city,  or  to  prevent  the  introduc- 
tion of  the  small-pox.  By  such  an  instruction  the  rights  of  the  plain- 
tiff would  have  been  unreasonably  and  illegally  restricted. 

If  the  health  officer  of  the  city,  t>n  whom  the  duty  of  disinfection  is  im- 
posed by  the  ordinances  of  the  corporation,  in  causing  expenses  to  be 
incurred,  acted  bona  fide  within  the  limits  of  a  sound  discretion  and 
with  reasonable  *  skill  and  judgment  in  this  discharge  of  his  g^gmm 
official  duties,  the  reasonable  expenses  thus  incurred  by  him,  -^"^ 
must  be  paid  by  the  captain,  owner  or  consignee  of  the"  disinfected  vessel 
as  declared  by  the  ordinances  of  the  city  on  such  subjects. 

The  health  officer  in  bis  disposition  of  persons  on  board  of  an  infected  ship, 
under  the  ordinances  of  the  city,  must  send  the  persons  laboring  under 
the  infectious  disease  to  the  hospital,  and  may  also  send  those  on  board 
the  same  vessel,  liable  to  be  affected  by  it,  to  the  hospital,  if  in  his  opin- 
ion such  course  be  necessary  to  prevent  the  spread  of  the  disease. 

And  that  officer,  acting  with  reasonable  skill  and  judgment,  and  with 
a  sound  and  honest  discretion  in  relation  to  persons  not  apparently 
afflicted  with  the  disease,  renders  the  owner,  master  or  consignee,  also 
liable  for  the  reasonable  expenses  incurred  as  in  other  cases. 

Where  the  County  Court  undertakes  of  its  own  motion  to  add  a  qualifica- 
tion to  a  prayer  granted  at  the  request  of  a  party,  the  qualification  must 
be  consistent  with  the  original  prayer,  and  not  leave  it  doubtful  or  diffi- 
cult to  determinate  what  was  the  scope  or  design  of  the  entire  instruc- 
tion, (c) 


(a)  But  this  power,  ample  as  it  is,  does  not  authorize  the  exercise  of  an 
unlimited  control  over  the  trades  and  business  occupations  of  the  people. 
S/afc  vs.  itfo«,  61  Md.  304. 

(b)  Approved  in  Baltimore  vs.  Radecke,  49  Md.  228. 

(c)  Cited  in  Keener  vs.  Hai-rod,  2  Md.  74;  Higgins  vs.  Carlton,  28  Md.  139. 


204  HARRISON  vs.  MAYOR  &  C.  0.  OF  BALT.— 1  GILL. 

Upon  motion  of  the  defendant,  the  County  Court  instructed  the  jury,  ''that 
if  they  find  the  expenses  incurred  and  claimed  in  this  action  were  not 
necessary  to  preserve  the  health  of  the  city,  and  not  necessary  to  pre- 
vent the  introduction  of  the  small-pox  by  or  through  the  instrumentality 
of  the  vessel,  the  persons,  baggage,  or  articles  on  board  her,^^  then  the 
plaintiff  cannot  recover;  and  then  added,  ''that  the  recovery  must  be 
limited  to  such  amount  of  expenses  as  in  the  opinion  of  the  health 
officer  was  necessary  to  disinfect  the  vessel,  cargo  and  passengers  of  said 
disease,  and  to  prevent  their  propagating  the  same.  Held^  that  this  was 
erroneous,  because  difficult  to  reconcile  the  two  parts  of  the  instruction 
so  given,  or  to  discover  what  was  the  instruction  the  Court  designed  to 
give. 

Appeal  from  Baltimore  Couuty  Court.  This  was  au  action  of 
assumpsit,  commenced  on  the  1st  January,  1841,  in  which  the  plain- 
tiff, the  appellees,  averred  that  the  defendant  in  this  action  on,  &C., 
at,  &c.,  was  indebted  to  plaintiffs  in  a  large  sum  of  money,  to  wit, 
the  sum  of  one  thousand  dollars,  lawful  money,  for  so  mach  money 
by  the  plaintiffs  before  that  time  paid,  laid  out  and  expended  for  the 
defendant,  as  consignee  of  the  ship  Ellen  Brooks,  at  his  special 
instance  and  request ;  and  being  so  indebted,  &c. 

The  defendant  pleaded  non  assumpsit^  on  which  plea  the  issue  was 
made  up. 

At  the  trial  of  this  cause,  the  plaintiff  to  support  the  issae  on  its 
part,  offered  in  evidence  and  read  to  the  jury  ordinance  Ko.  12,  enti- 
9  A  A   ^^^^  ^^  ordinance  for  the  due  performance  of  *  quarantine  at  the 
"^^^   port  of  Baltimore.    The  plaintiff  further  proved  by  Dr.  Martin, 
that  he  was  the  health  officerof  the  port  of  Baltimore,  duly  appointed 
in  the  year  1840,  and  at  the  time  the  Ellen  Brooks  arrived  at  Balti- 
more, and  during  all  that  year;  that  the  ship  Ellen  Brooks  arrived 
at  the  port  of  Baltimore  about  the  20th  of  May,  1840 ;  that  imme- 
diately on  her  arrival,  and  coming  to  at  the  quarantine  ground,  he 
the  said  Dr.  Martin,  as  health  officer,  went  on  board  the  said  Ellen 
Brooks,  and  there  found  a  number  of  passengers,  say  about  one  ban- 
dred  and  eighty ;  that  some  of  the  passengers  were  then  afflicted 
with  the  small-pox,  and  some  of  them  with  typhus  or  jail  fever,  and 
that  they  continued  to  sicken  after  the  arrival  of  the  vessel  almost 
daily,  some  with  one  disease,  some  with  the  other;  that  the  passen- 
gers were  most  of  them  Irish  emigrants,  who  were  living  almost 
entirely  on  potatoes;  that  he,  the  said  Dr.  Martin,  directed  the  said 
vessel  to  remain  at  the  quarantine  ground,  which  is  within  the  limits 
of  the  City  of  Baltimore,  and  that  the  persons  on  board  of  her  should 
not  land,  orhave  any  communication  with  the  shore;  that  he,  the  said 
Dr.  Martin,  directed  about  twenty-four  of  the  said  passengers,  being 
all  of  them  who  were  sick,  to  be  sent  to  the  small-pox  hospital  in  the 
City  of  Baltimore,  about  one-half  of  whom,  according  to  his  recollec- 
tion, when  sent  to  the  small-pox  hospital,  were  afflicted  with  the 
small-pox  disease,  and  one-half  with  the  typhus  fever;  that  be,  the 
said  Dr.  Martin,  considering  that  the  passengers  who  remained  on 
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board  the  said  vessel,  oaght  to  be  famished  with  fresh  provisions, 
procured  such  provisions  and  supplied  the  said  passengers  with  the 
same,  by  whom  they  were  consumed;  that  the  bill  headed — 
"  Skip  Ellen  Brooks^    William  O.  Harrison^  consignee,  to  the  Mayor 

and  City  Council  of  Baltimore,  Dr. 
For  the  following  articles  furnished,  and  expenses  incurred,  in  dis- 
infecting and  purifying  said  vessel,  when  at  quarantine,  \n  the  months 
of  May  and  June,  1840,  on  her  arrival  from  Liverpool,  viz  : 
•  1840,  June  12,  Paid  John  Muckleroy  for  beef   and  o^'^ 

vegetables J35  14   *®  • 

"      14,       "    Philip  Fell,  for  provisions 6  00 

"       "        "    D.  Graves  &  Son,  for  100  her- 
rings      1  00 

"       "        "    Mr.  McAliston,  for  groceries 9  00 

"      15,      "    For  lime  to  whitewash  ship 1  75 

"       "        *'    Cartage  sundry  times *  1  60 

"       '«        "    Boat  hire 1  25 

*'       ''        "    John   McWilliams,   his    bill    for 

provisions  furnished  ship 11  76 

"       "        "    Hack  hire  going  to  and    from 

hospital 2  00 

"       "        "    For    brooms    and    brushes    for 

ship's  use 1  00 

"       "        "    Thos.  Evans,  for  conveying  24 

passengers  to  the  hospital.  24  00 
"       "        "    Mr.  Bruehl,  for  bread 14  00 


J108  40 
Sworn  to  by  Joseph  Martin,  on  this  30th  day  of  November,  1840, 
before  me,  Samuel  Bbadt,  Mayor. 

Received  November  30th,  1840,  of  the  Commissioners  of  Health, 
the  amount  of  the  above  account  in  full.  Joseph  Mabtin. 

Shows  the  amount  in  full  expended  by  him,  in  the  purchase  of  the 
aforesaid  provisions,  as  well  as  the  other  expenditures  incurred  by 
him  in  relation  to  the  said  vessel,  and  the  time  of  payment  of  the 
said  bill  by  him  ;  that  in  the  opinion  and  judgment  of  the  said  Dr. 
Martin,  the  said  expenditures  were  necessary,  reasonable  and 
proper;  and  that  it  was  necessary  in  his  judgment  and  opinion,  to 
the  preservation  of  the  health  of  the  said  passengers,  who  remained 
on  board  the  said  vessel,  that  they  should  be  supplied  with  fresh 
provisions;  that  he  considered  it  necessary  to  prevent  the  spread  of 
the  typhus  fever  among  the  said  passengers;  that  they  should  be 
famished  with  fresh  provisions;  that  his  object  chiefly  in  furnishing 
these  provisions,  was  to  prevent  the  spread  of  the  typhus  fever;  but 
that  in  his  opinion  and  judgment  there  was  still  danger  that  the 
smallpox  might  break  out  among  the  passengers  left  on  ^^^ 
•  board,  after  the  removal  of  the  persons  who  were  sent  as    '^^^ 
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aforesaid,  to  the  small-pox  hospital,  and  he  considered  it  necessary 
to  prevent  the  propagation  of  the  small-pox  among  the  said  passen- 
gers who  remained  on  board  the  said  vessel,  to  farnish  them  with 
fresh  provisions,  and  that  he  woald  have  furnished  said  supplies  if 
there  had  been  no  typhus;  that  he,  the  said  Dr.  Martin,  considered 
it  his  duty,  as  health  officer,  to  send  the  aforesaid  persons  to  tbe 
hospital,  and  toj'urnish  those  who  remained  on  board  the  said  vessel 
with  fresh  provisions ;  that  supposifig  that  the  master  of  the  vessel 
might  furnish  the  said  provisions  at  a  less  expense  than  he  could, 
he  directed  the  master  of  the  Ellen  Brooks,  to  furnish  the  passen- 
gers remaining  on  board  the  said  vessel  with  fresh  provisions  before 
witness  ordered  said  supplies;  that  the  master  refused  to  do  so,  say- 
ing that  he  had  lost  enough  already ;  that  he,  in  company  with  the 
Mayor,  went  to  see  defendant,  believing  him  to  be  consignee,  and  on 
his  way  to  defendant's  connting-room,  he  met  the  defendant  on  Pratt 
Street  in  the  City  of  Baltimore,  and  spoke  to  him  of  the  necessity  of 
furnishing  fresh  provisions  for  the  said  passengers ;  that  he  was  then 
accompanied  by  Sheppard  G.  Leakin,  the  then  Mayor  of  the  City  of 
Baltimore;  that  the  defendant  then  told  him  to  furnish  the  neces- 
sary supplies,  and  that  he  would  be  responsible  for  them ;  that  in  this 
interview  he  explained  to  the  defendant,  that  he  was  the  health 
officer,  and   that  the  passengers  were  detained  on   board  by  his 
authority ;  that  in  this  conversation  he  spoke  to  the  defendant  only 
in  reference  to  the  expenses  he  was  incurring,  and  not  in  I'efereuce 
to  the  bill  of  the  small-pox  hospital ;  that  he,  the  said  Dr.  Martin, 
would  have  supplied  the  said  provisions,  with  or  without  the  consent 
of  the  defendant,  or  any  one  else,  and  that  his  object  in  calling  on 
the  defendant  was,  to  let  those  interested  know  what  he  was  doing:, 
was  necessary  to  be  done,  and  that  he  considered  it  his  duty,  as 
health  officer,  to  furnish  these  supplies,  and  that  he  called  on  the 
defendant  to  give  him  an  opportunity  to  furnish  the  provisions,  if  he 
could  do  so  at  a  cheaper  rate  than  he.  Dr.  Martin  could  ;  that  when 
he  saw  the  defendant,  nearly  all  the  passengers  who  were  sent  to  the 
•  smallpox  hospital,  had  been  removed  to  that  place;  that 
'^"^   the  said  Dr.  Martin  considered  that  the  change  in  the  pro- 
visions so  made  by  him,  as  necessary  to  prevent  the  spread  of  tbe 
small-pox  among  the  passengers,  remaining  at  that  time  on  board 
the  said  vessel;  that  he  directed  that  none  of  the  passengers  remain- 
ing on  board  the  said  vessel,  should  land;  that  in  the  opinion  and 
judgment  of  the  said  Dr.  Martin,  while  the  said  vessel  remained  at 
the  quarantine  ground,  there  was  no  danger,  that  the  contagion  of 
the  small-pox  would  be  itltroduced  into  the  City  of  Baltimore,  aniess 
some  of  the  passengers  went  on  shore,  or  had  intercourse  with  per- 
sons from  the  shore ;  that  he  purchased  lime,  and  with  it  white- 
washed the  Ellen  Brooks,  and  fumigated  the  vessel,  and  employed 
no  disinfecting  agents  with  respect  to  the  clothes  and  other  articles 
on  board  the  said  vessel,  except  soap  and  water  and  ventilation. 
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Witness  stated  tbat  he  considered  it  necessary  to  send  the  typhas 
patients  from  on  board  the  vessel,  as  the  state  of  the  ship  very 
much  increased  their  danger,  and  could  send  them  no  -where  else 
than  to  the  hospital,  without  danger  of  communicating  the  small- 
pox. The  plaintiff  further  proved  by  one  Jones,  that  he  was  a  resi- 
dent student,  and  had  charge  of  the  city  contagion  hospital  in  1840  ; 
that  the  persons  named  in  the  bill  headed — 

^^Ship  Ellen  Brooks^  to  the  City  Contagion  Hospital,  Dr. 
To  board,  medical  attention,  medicines,  nursing,  washing,  &c..  &c., 
of  the  following  persons,  (vide  Dr.  Martin's  order,)  viz: 
Date  of  Ad'm.  Names.  Date  of  Dis'ge.      No.  days. 

May  2r,  Cornelius  Simpson.  June  24,  29,  &^c., 

enumerating  26  persons,  and  making  in  all  694  days,  at  91  per  day, 
$694.    Approved,  S.  0.  Leakin,  Mayor. 

J.  H.  MiLLEB,  Pres.  of  FacultyJ*^ 

Received  payment  of  the  Commissioners  of  Health,  as  per  receipt 
books.    August  26th,  1840.  Joel  Jones. 

1  do  hereby  certify,  that  the  individuals  named  in  this  bill  were 
sent  by  me  to  the  small-pox  hospital,  were  sent  from  the  ship  Ellen 
Brooks,  as  necessary  to  the  purification  of  said  ship. 

August  25th,  1840.  Jos.  Mabtin,  Health  Officer. 

•  Were  received  in  that  hospital  according  to  contract  made  o,^^ 
with  the  City  of  Baltimore  to  receive  all  patients  sent  there  -^  •  ^ 
by  the  city,  and  that  they  were  received  in  consequence  of  an  order 
from  Dr.  Martin,  the  health  officer ;  that  about  two-thirds  of  them 
had  small-pox,  one  case  of  syphilus,  who  after  arriving  at  the  hos- 
pital was  attacked  with  small-pox,  and  the  rest  had  typhus  fever; 
that  they  were  kept  at  the  hospital  during  the  periods  mentioned 
in  the  said  paper,  and  that  the  cost  of  each  day  for  each  patient, 
charged  by  the  small-pox  hospital,  was  fi.OO  for  board,  medical 
treatment,  &c.;  that  the  Hibernian  Society  furnished  them  with 
clothes.;  that  after  receiving  an  order  from  Dr.  Martin,  and  on  the 
2(1  or  3d  June,  he  waited  on  the  captain  of  the  vessel  who  referred 
him  to  the  defendant,  who  when  applied  to,  said  that  the  bill  of  the 
smallpox  hospital  would  be  paid,  or  that  he  would  see  it  paid,  and 
in  this  interview  the  defendant  requested  the  witness  to  send  the 
patients  out  of  the  hospital  as  speedily  as  possible  and  not  to  keep 
them  there  unnecessarily;  that  about  two  weeks  afterwards,  and  be- 
fore the  said  persons  had  been  removed  from  the  hospital,  he  again 
called  on  defendant,  who  said  that  he  has  made  some  arrangement 
with  Captain  Conkliiig,  who  had  made  an  agreement  with  him  to 
refer  to  arbitration  the  question  as  to  who  was  responsible  for  the 
8aid  bill,  and  that  the  patients  in  the  hospital  were  discharged  as 
soon  as  they  could  with  safety  be,  and  that  the  charges  in  the  said 
bill  are  usual  and  customary.  The  plaintiff  further  proved,  that  the 
Mayor  and  City  Council  of  Baltimore  paid,  before  the  bringing  of 
this  suit,  the  amounts  of  Dr.  Martin's  bill,  and  that  of  the  small- 
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pox  hospital.  The  defendant  then  offered  in  evidence  the  charter 
party  entered  into  in  Liveri)ool,  and  in  pnrsaance  of  which  the  voy- 
age from  that  port  to  Baltimore  was  performed,  and  the  said  pas- 
sengers who  were  removed  to  the  small-pox  hospital  were  trans- 
ported. 

The  charter  party  stipulated,  that  the  vessel  '^  with  all  convenient 
speed  be  made  ready,  and  receive  and  take  on  board  a  fall  cargo  of 
lawful  goods  and  merchandise,  sach  cargo  not  to  exceed  six  handred 
tons  weight,  and  of  which  not  more  than  •  four  handred  tons 
'^' *  dead  weight  articles,  with  sach  passengers  as  may  offer,  all 
expenses  on  the  same  being  paid  by  the  charterers,"  &c.;  '^  and  being 
so  loaded  shall  therewith  proceed  to  Baltimore,  or  so  near  thereunto 
as  she  may  safely  get,  and  deliver  the  same,  &c.,  and  so  end  the 
voyage,"  &c.    The  execution  of  which  was  admitted. 

The  plaintiff  further  proved  by  Jones,  that  in  his  opinion  as  a  phy- 
sician, the  disease  of  small-pox  may  break  out  after  it  is  imbibed  in 
«ix  days,  and  may  not  antil  fourteen,  and  that  the  average  is  Dine 
days,  and  that  it  may  last  in  the  constitution  of  the  patient  two 
months.  The  defendant  further  proved  by  William  H.  Gonkling, 
that  upon  the  arrival  of  the  Ellen  Brooks  at  Baltimore  he  entered^ 
that  portion  of  the  cargo  of  the  said  vessel  which  consisted  of  salt, 
and  which  belonged  to  and  was  shipped  on  board  the  said  vessel  at 
Liverpool  by  Ingleby  &  Browne,  the  charterers;  that  this  portion  of 
the  cargo  was  consigned  to  order,  and  the  bills  of  lading  for  it  had 
been  sent  to  the  said  William  H.  Conkling  by  a  Mr.  Baldwin  ofPhil- 
adelphia,  to  whom  Ingleby  &  Browne  had  transmitted  them,  the 
said  Conkling  deriving  all  his  authority  to  act  from  Baldwin;  that 
when  he  applied  to  have  the  salt  landed  the  captain  of  the  vessel 
refused  to  suffer  it  to  be  landed  until  he  was  secured  the  full  amount 
of  his  freight ;  that  be,  the  said  William  H.  Conkling,  at  the  request 
of  the  master  and  the  defendant,  undertook  to  collect  the  freight 
payable  by  the  consignees  of  the  other  portions  of  the  cargo;  did  in 
fact  collect  it,  and  paid  to  the  defendant  the  entire  freight  under  the 
charter  party ;  that  he  had  no  other  connexion  with  the  vessel  or 
cargo  than  as  above  stated. 

Upon  cross  examination  the  said  William  H.  Conkling  stated,  that 
before  the  Ellen  Bmoks  arrived  at  Baltimore,  he  heard  the  defend- 
ant say,  that  he  would  want  to  sell  or  freight  her  upon  her  arrival, 
and  that  he  had  acted  on  former  occasions  as  the  agent  in  Balti- 
more of  Mr.  Sheppard,  of  New  Orleans,  the  owner  of  the  Ellen 
Brooks,  and  had  been  the  consignee  on  former  voyages  of  that  ves- 
sel, and  that  he  acted  as  consignee  of  the  vessel  when  she  was  in 
Baltimore  at  the  time  of  incurring  these  expenses.  The  defendant 
further  proved,  that  the  Ellen  *  Brooks  is  an  American  vessel, 
•^  • '*  owned  by  Mr.  Sbeppard  of  New  Orleans,  and  was  entered  at 
the  custom  house  at  the  port  of  Baltimore,  upon  the  oath  of  the 
master  of  the  vessel,  as  to  the  character  of  the  vessel.    The  defend- 
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ant  also  read  to  the  jary  ordinance  No.  11,  entitled  ^'  an  ordinance  to 
preserve  the  health  of  the  City  of  Baltimore."  The  plaintiff  then 
offered  the  two  following  prayers  and  instructions  to  the  jnry : 

1.  If  the  jary  believe  from  the  evidence  in  the  cause,  that  the  ship 
Ellen  Brooks  came  to  at  the  quarantine  ground  of  the  port  of  Balti- 
more, with  persons  on  board  afflicted  with  the  small-pox,  or  varioloid 
or  both  diseases,  at  the  time  spoken  of  in  the  testimony,  and  that 
the  expenses  charged  in  the  several  bills  referred  to  in  the  testimony, 
were  incurred  in  the  process  of  disinfecting  the  said  ship,  and  in  the 
measures  directed  to  be  taken  in  reference  to  the  officers,  crew  and 
passengers,  to  disinfect  them,  and  to  prevent  their  propagating  the 
said  disease,  by  the  officer  of  the  City  of  Baltimore,  authorized  to 
act  on  such  occasions,  to  wit,  the  health  officer  or  his  assistant;  and 
if  they  shall  believe,  that  the  said  expenses  have  been  paid  to  the 
parties  incun-ing  them,  in  the  first  instance  by  the  plaintiffs,  and 
that  the  defendant  was  the  consignee  of  the  said  ship  at  the  time 
referred  to,  then  the  plaintiff  has  a  right  to  recover  from  defendant, 
80  much  of  said  expenses  as  are  reasonable  and  fair  of  their  kind." 

2.  If  the  jury  believe  from  the  evidence,  the  facts  set  forth  in  the 
first  prayer,  that  the  plaintiffs  have  a  right  to  recover,  notwithstand- 
ing the  charter  party  exhibited  in  evidence.  To  the  granting  of 
which  prayers,  or  either  of  them,  the  defendant  objected,  but  the 
Coort  [PuBViANCE,  A.  J.,]  overruled  their  objection,  and  granted 
each  of  the  said  prayers.    The  defendant  excepted. 

2d  Exception.  The  evidence  having  been  given  as  stated  in  the 
defendant's  first  l)ill  of  exceptions,  the  defendant  prayed  the  Court 
to  instruct  the  jury  as  follows: 

1.  If  the  jury  find  the  expenses  incurred  and  claimed  in  this  action 
were  not  necessary  to  preserve  the  health  of  the  City  of  Baltimore, 
and  were  not  necessary  to  prevent  the  intrpduction  •of  small-  ^^^ 
pox  into  the  said  city,  by  or  through  the  instrumentality  of  '^•«' 
the  Ellen  Brooks,  the  persons,  baggage  or  articles  on  board  of  her, 
then  the  plaintiff  cannot  recover,  and  the  recovery  must  be  limited 
to  the  amount  of  expenses  absolutely  necessary  to  preserve  the  health 
of  the  city,  or  to  prevent  the  introduction  of  small-pox. 

2.  That  under  the  true  construction  of  the  ordinance,  the  expenses 
which  can  be  recovered,  are  those  incurred  in  disinfecting  and  puri- 
fying the  Ellen  Brooks,  the  persons,  baggage  and  articles  on  board 
of  her  at  the  time  of  her  arrival  at  the  port  of  Baltimore,  from  the 
infection  of  the  small-pox,  and  the  jury  can  render  a  verdict  only  for 
such  amounts  as  were  properly  incurred,  in  such  disinfection  and 
porification  from  the  infection  of  small-pox,  of  the  said  vessel,  per- 
sons, baggage  and  other  articles. 

But  the  Court  [Pubviance,  A.  J.,]  refused  to  grant  the  said 
prayers,  or  either  of  them,  as  they  stand,  but  did  grant  them  with 
the  following  modification,  and  instructed  the  jury  as  follows: 

I 
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The  qaalificatioD  of  the  said  first  prayer  of  the  defenilant,  was,  to 
strike  oat  all  of  it,  after  the  word  '^  recovery,"  and  iosert,  ^^  mast  be 
limited  to  such  amount  of  expenses  as  in  the  opinion  of  the  health 
officer  was  necessary  to  disinfect  the  vessel,  cargo  and  pasaengen  of 
the  said  disease,  and  to  prevent  their  propagating  the  same." 

And  the  qualification  of  the  second  prayer  was,  to  strike  out  all  of 
it,  after  the  word  ^^  amounts,"  and  insert  the  following — ^'  as  in  the 
opinion  of  the  health  officer  were  necessary  to  disinfect  the  vessel, 
cargo  and  passengers  of  the  said  disease,  and  to  prevent  their  pro- 
pagating the  same." 

To  which  refusal  to  grant  the  said  prayers,  and  each  of  them  as 
they  were  presented,  and  to  which  granting  of  the  said  prayers,  and 
each  of  them  with  the  said  qualifications,  the  defendant  excepted. 

3rd  Exception.  The  evidence  having  been  given  as  stated  in  the 
defendant's  first  bill  of  exceptions,  the  defendant  then  prayed  the 
Court  as  follows : 

*  3.  That  under  the  true  construction  of  the  ordinance  in 
'^  '  ^  question,  the  health  officer  had  no  power  to  send  to  the  small- 
pox hospital,  any  but  those  persons  who,  when^ent,  were  affected  with 
the  small-pox  or  varioloid  disease,  and  that  no  expense  incurred 
from  the  sending  of  any  other  persons,  can  be  recovered  in  this 
action. 

4.  That  if  the  jury  find,  that  the  health  offieer  required  the  cap- 
tain of  the  Ellen  Brooks  to  furnish  fresh  provisions  for  such  persons 
as  remained  on  board  the  Ellen  Brooks,  and  were  not  removed  to 
the  small-pox  hospital,  and  did  this  with  a  view  to  prevent  the 
spread  of  disease,  then  the  remedy  for  the  violation  of  such  requisi- 
tion, if  any,  was  under  the  8th  section  of  the  ordinance,  against  tbf 
captain  of  this  vessel,  and  the  fact  that  the  health  officer  did  famish 
the  provisions  in  question,  does  not  authorize  the  recovery  of  the 
amount  so  furnished  in  this  action. 

5.  That  the  expense  incurred  and  paid  by  the  health  officer,  nnder 
the  7th  section  of  the  ordinance,  could  only  be  collected  from  the 
party  charged  by  him,  and  if  such  charge  was  made  in  this  case  in 
the  first  instance,  against  the  captain  of  the  Ellen  Brooks,  tboD  it 
ought  to  have  been  collected  from  him,  and  there  having  been  uo 
effort  made  to  recover  this  amount  from  the  captain,  there  was  do 
obligation  on  the  part  of  the  city  to  pay  it,  and  such  payment  was 
therefore  voluntary,  and  does  not  entitle  the  city  to  recover  in  this 
action. 

6.  That  the  Mayor  and  City  Council  of  Baltimore,  have  full  power 
to  provide  by  ordinance  for  the  preservation  of  the  health  of  the  city, 
and  to  prevent  the  introduction  of  contagious  diseases,  but  this 
power  does  not  confer  any  right  on  the  corporation  to  impose  opoo 
the  owner,  captain  or  consignee  of  a  vessel  arriving  at  the  port  of 
Baltimore,  the  expense  of  curing  all  passengers  arriving  in  their 
vessels  at  that  port,  nor  the  expense  of  providing  them  with  sach 
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proTisions  as  the  health  officer  of  that  port  may  order  for  their  use, 
in  a  case  where  the  charterers  of  the  vessels  have  undertaken  to 
provide  for  all  expenses  of  passengers,  and  that  there  can  be  no 
recovery  in  this  aotion,  for  the  amount  paid  for  curing  the  passen- 
gers in  •  the  small-pox  hospital,  or  the  amount  paid  for  furnish-  ^ 
ing  provisions  by  the  healj;h  officer.  Zlo 

7.  That  under  the  true  construction  of  the  ordinance,  the  expenses 
which  can  be  recovered  from  the  owner,  consignee  or  master,  are 
confined  to  the  disinfecting  and  purifying  the  vessel  nnd  baggage 
and  articles  on  board  of  the  vessel,  and  does  not  extend  to  the  sup- 
port and  cure  of  the  passengers,  who  were  removed  to  the  small-pox 
hospital,  nor  to  the  provisions  furnished  by  the  health  officer  for  the 
Qse  of  the  passengers  who  remained  on  board  of  the  vessel. 

8.  If  the  jury  find  that  the  Ellen  Brooks  was  chartered  in  the 
manner  given  in  evidence,  at  Liverpool,  to  perform  a  voyage  to 
Baltimore,  and  that  the  charterers  were  to  pay  all  expenses  of  pas- 
sengers ;  and  further  find,  that  all  expenses  claimed  in  this  action, 
arose  from  the  diseases  among  the  passengers  on  board  the  said 
vessel ;  and  further  find,  that  the  defendant  in  this  action  had  no 
agency  in  effecting  the  said  charter  party,  and  his  control  over  the 
said  vessel,  as  consignee,  was  to  take  effect  from  and  after  the  i'gll 
performance  of  all  the  stipulations  in  the  said  charter  party,  and  per- 
formances of  the  said  voyage,  then  the  defendant  is  not  responsible 
in  this  action. 

9.  If  the  jury  find,  that  the  defendant  in  this  action  was  the  ship's 
husband,  rather  than  the  consignee,  and  acted  as  ship's  husband, 
then  he  is  not  responsible  in  this  action. 

10.  If  the  jury  find  that  some  of  the  passengers  who  were  removed 
by  the  order  of  the  health  officer  to  the  small-pox  hospital,  were 
afflicted  with  small-pox  and  some  with  typhus,  or  some  other  diseases 
different  from  small-pox  or  the  varioloid  disease,  there  can  be  no 
recovery  in  this  action  for  the  expense  of  removal,  board  and 
medical  treatment,  at  the  said  hospital,  incurred  on  account  of 
the  said  passengers  who  were  not  afflicted  with  the  small-pox, 
unless  the  jury  find,  that  such  expenses  were  necessary  to  dis- 
infect and  purify  the  said  passengers  from  the  infection  of  the 
smallpox. 

11.  If  the  jury  find,  that  the  passengers  who  remained  on  board 
said  vessel  were  not  sick,  and  find  that  the  health  officer  furnished 
them  with  fresh  provisions,  there  can  be  no  recovery  *  on  gp^^g^ 
acconnt  of  the  expenses  of  such  provisions,  unless  the  jury  '^•" 
find,  that  such  expense  was  necessary  to  disinfect  and  purify  them 
from  the  infection  of  the  small-pox. 

12.  There  can  be  no  recovery  in  this  action,  for  any  expense  in- 
curred on  account  of  any  passenger  not  afflicted  at  the  time  of  incur- 
ring such  expense,  with  the  small-pox,  or  varioloid  disease,  unless 
the  jury  find  that  such  expense  was  necessary  to  prevent  such  pas- 
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senger  from  being  infected  with  the  small-pox,  and  that  no  expense 
incarred  exclusively  in  curing  any  passenger  of  any  disease,  differ- 
ent from  the  small-pox  or  varioloid  disease,  or  in  preventing  aoch 
other  disease,  can  be  recovered  in  this  action. 

But  the  plaintiff  having  objected  to  the  same,  the  Court  [PuBVi- 
ANO£,  A.  J.,]  rejected  all  and  each  of  them,  and  refused  to  grant  any 
one  of  them,  to  which  refusal  to  grant  any  of  them,  and  to  whieh 
rejection  of  all  and  each  of  them,  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  appealed 
to  this  Court. 

The  cause  was  argued  before  Stephen,  Abgheb,  Dorset,  and 
Chambebs,  J  J. 
Oeo.  M,  OiU  and  0.  L.  Bulany^  for  the  appellant. 
Marshall^  for  the  appellees. 

DOBSEY,  J.,  delivered  the  opinion  of  this  Conrt.  By  the  Act  of 
the  General  Assembly  of  Maryland,  incorporating  the  Mayor  and 
City  Council  ^f  Baltimore,  it  is  enacted,  ^'  that  the  corporation  afore- 
said shall  have  full  power  and  authority  to  enact  and  pass  all  laws  and 
ordinances  necessary  to  preserve  the  health  of  the  City,  prevent  and 
remove  nuisances ;  to  prevent  the  introduction  of  contagions  diseases 
within  the  city,  and  within  three  miles  of  the  same."  The  transfer 
of  this  salutary  and  essential  power  is  given  in  terms  as  explicit  and 
comprehensive  as  could  have  been  used  for  such  a  purpose.  To 
accomplish,  within  the  specified  territorial  limits,  the  objects  ena- 

^^  merated,  the  corpora;te  authorities  were  clothed  with  all  tbe 
'^^  •  *  legislative  powers  which  the  Greneral  Assembly  could  have 
exerted.  Of  the  degree  of  necessity  for  such  municipal  legislation, 
the  Mayor  and  City  Council  of  Baltimore  were  the  exclusive  judges. 
To  their  sound  discretion  was  committed  the  selection  of  tbe  means, 
and  manner  (contributory  to  the  end)  of  exercising  the  powers, 
which  they  might  deem  requisite  to  the  accomplishment  of  the 
objects  of  which  they  were  made  the  guardians.  '*To  prevent  tbe 
introduction  of  contagious  diseases  within  the  city,  and  within  three 
miles  of  the  same,"  they  might  impose  heavy  penalties  on  tbe  cap- 
tain, owner  or  consignee  of  any  ship  or  other  vessel  entering  the  port 
of  Baltimore,  on  board  of  which  the  small-pox  or  other  eontagioos 
disease  might  prevail;  or  they  might  seek  the  accomplishment  of 
their  object  by  causing  the  vessel  and  all  persons  on  board  to  be 
taken  possession  of  and  controlled  until  their  purification  and  disin- 
fection were  effected,  and  impose  on  the  captain,  owner  or  consignee 
the  payment  or  re  imbursement  of  all  the  expenses  incurred  by  sneh 
proceedings;  or  they  might  adopt  at  the  same  time  both  the  sug- 
gested remedies,  if  for  the  successful  and  faithful  execution  of  their 
powers,  they  deemed  it  necessary  to  do  so. 


I 
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With  this  view  of  their  powers,  let  as  see  what  laws  or  ordinances 
have  been  passed  b3'  the  Mayor  and  City  Goaucil  of  Baltimore  in 
relation  to  the  case  now  before  us.  By  No.  12  of  the  Eevised  Ordi- 
nances, page  47,  they  have  provided  for  the  appointment  of  a 
^^  health  officer,"  and  prescribed  his  duties  and  powers }  and  by  the 
sixth  section  thereof,  it  is  enacted,  '^  that  the  health  officer  or  his 
assistant  shall  visit  all  vessels  that  may  come  to  at  the  quarantine 
ground,  as  directed  in  the  fifth  section  of  this  ordinance,  as  soon  as 
practicable,  in  daylight,  after  the  knowledge  of  such  fact  shall  have 
been,  by  any  means,  obtained  by  him ;  and  said  officer  is  hereby 
authorized  and  directed  to  send  all  persons  afflicted  with  the  small- 
pox or  varioloid  disease,  who  may  be  found  on  board  such  vessel, 
to  the  smallpox  hospital,  until  a  receptacle  for  small-pox  patients 
he  provided  at  the  Lazaretto ;  to  take  or  direct  such  measures  in 
regard  to  the  officers,  crew  and  passengers,  as  in  •  his  opinion  gp^^ 
may  be  necessary  to  disinfect  them  and  to  prevent  their  -^"^ 
propagating  the  disease."  And  by  the  seventh  section  of  the  ordi- 
nance, it  is  enacted,  ^'  that  the  expenses  which  may  be  incurred  in 
the  disinfecting  and  purifying  of  such  vessels,  persons,  baggage  or 
other  articles  from  the  infection  of  small-pox,  as  provided  for  in  the 
sixth  section  of  this  ordinance,  shall  be  done  at  the  proper  costs  and 
charges  of  the  commander,  captain,  owner  or  consignee  of  the  vessel 
infected  ;  and  such  part  thereof  as  may  be  necessary  for  the  health 
officer  to  incur  in  the  flrat  instance,  shall  be  charged  to  the  com- 
mander, captain,  owner  or  consignee,  or  either  of  them,  in  the  dis- 
cretion of  the  health  officer,  and  collected  by  him,  but  if  it  cannot 
be  so  collected,  the  amount  which  he  shall  have  necessarily  expended, 
for  the  purpose  aforesaid,  shall  be  refunded  or  repaid  by  the  register 
of  the  city,  with  the  approbation  of  the  mayor." 

With  this  outline  of  the  powers  and  duties  of  the  Mayor  and 
City  Council  of  Baltimore  and  the  health  officer,  we  now  proceed  to 
examine  the  several  prayers  and  instructions  given  and  refused  by 
the  Court  to  the  jury,  which  by  the  bills  of  exceptions  taken  in  the 
cause  are  brought  up  to  be  reviewed  in  this  Court. 

In  granting  the  plaintiff's  first  prayer  in  the  first  bill  of  excep- 
tions, and  overruling  the  defendant's  objection  thereto,  we  think  the 
County  Court  committed  no  error.  Of  all  the  facts  submitted  in 
that  prayer  to  the  finding  of  the  jury,  there  had  been  testimony 
offered,  legally  sufficient,  to  have  warranted  such  finding.  And  if 
those  facts  were  found,  the  plaintiff's  right  to  recover  to  the  extent 
claimed  by  his  prayer,  followed  as  the  natural  and  legal  conse- 
quence. 

We  think  the  Court  below  were  also  right  in  granting  the  plain- 
tiff's second  prayer  and  overruling  the  objection  made  to  it  by  the 
defendant.  The  Mayor  and  City  Council  of  Baltimore  had  the  power, 
as  they  have  done,  to  visit  the  penalty  for  the  introduction  of  a  con- 
tagions disorder  within  the  limits  prescribed  by  the  Act  of  Assembly, 
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on  the  owner,  the  captain,  or  consignee  of  the  vessel.  Of  the  char- 
^'TO  ^^^^^  ^^  *^®  vessel,  they  •  are  not  presumed  to  have  had  know- 
'^  '  ^  ledge.  And  if  they  had,  what  has  he  to  do  with  a  contagious 
disorder  prevailing  amongst  the  crew  f  And  even  conceding  he  were 
responsible  therefor,  could  the  salutary  power,  vested  in  the  corpora- 
tion in  this  respect,  be  effectuated,  by  making  him  only  answerable 
who,  perhaps  never  was  and  never  would  be  within  the  reach  of  the 
process  of  our  judicial  tribunals,  and  might  be  a  resident,  if  ao^ 
settled  residence  he  had,  of  the  most  remote  portion  of  the  com- 
mercial world. 

We  concur  with  the  County  Court  in  the  propriety  of  its  rejectioa 
of  the  appellant's  two  prayers  in  his  second  bill  of  exceptions.  Tbe 
first  part  of  the  first  prayer  having  been  granted.  Whether  the 
Court  were  right  or  wrong  in  doing  so  on  this  appeal,  it  is  unoeees- 
sary  for  us  to  inquire.  But  the  second  part  of  that  prayer,  and 
which  was  refused  by  the  Court,  was,  that  the  recovery  of  the  plain- 
tiffs ^^  must  be  limited  to  the  amount  of  expenses  absolutely  neces- 
sary to  preserve  the  health  of  the  city,  or  to  prevent  the  introduc- 
tion of  small-pox."  By  granting  this  instruction  the  rights  of  the 
plaintiffs  would  have  been  unreasonably  and  illegally  restricted.  It 
limited  the  right  of  recovery,  not  only  to  expenses,  incurred  in  tbe 
soundest  exercise  of  economical  discretion,  and  of  the  greatest  pro- 
fessional skill  and  judgment,  by  the  health  o£Bcer,  but  it  deprived 
them  of  the  right  of  recovery  thereof,  if  the  jury,  judging  perbape 
from  results  and  circumstances,  occurring  after  the  authority  of  tbe 
health  officer  had  been  thus  exerted,  should  be  of  opinion,  that  the 
expenses  incurred,  had  not  been  '^  absolutely  necessary  to  preserre 
the  health  of  the  city,  or  to  prevent  the  introduction  of  small-pox.'' 
The  right  of  the  plaintiffs  to  recover  is  dependent  on  no  such  occur- 
rences, is  confined  to  no  such  restrictions.  If  the  health  officer,  in 
causing  these  expenses  to  be  incurred,  acted  bona  fide  within  the 
limits  of  a  sound  discretion,  and  with  reasonable  skill  and  judgment, 
in  this  discharge  of  his  official  duties,  the  reasonable  expenses  tbua 
incurred  must  t>e  paid  by  the  defendant.  But  we  think  the  Court 
below  erred  in  instructing  the  jury  according  to  their  qualification 
9.Ai\  ^*  ^^®  defendant's  first  prayer.  The  portion  of  the  prayer 
'^Clt?  •  ^hictj  ^as  retained  by  the  County  Court  and  given  to  the 
jury,  was,  that  'Mf  the  jury  find  the  expenses  incurred  and  claimed 
in  this  action,  were  not  necessary  to  preserve  the  health  of  tbe  City 
of  Baltimore,  and  were  not  necessary  to  prevent  the  introduction  of 
small-))ox  into  the  said  city,  by  or  through  the  instrumentality  of  the 
Ellen  Brooks,  tbe  persons,  baggage,  or  articles  on  board  of  her,  then 
the  plaintiff  cannot  recover.'^  With  this  part  of  the  instruction  the 
defendant  surely  had  no  reason  to  be  dissatisfied.  It  submits,  ex- 
clusively to  the  finding  of  the  jury,  the  question  as  (o  the  necessity 
of  the  expenditures  made.  Of  that  necessity  they  were  created  the 
sole  judges.    But  to  this  instruction  the  Court  appended  the  follow* 
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ing  modification,  viz :  '^  and  the  recovery  mast  be  limited  to  such 
amount  of  expenses  as  in  the  opinion  of  the  health  officer  was  neces- 
sary to  disinfect  the  vessel,  cargo  and  passengers,  of  the  said  disease, 
and  to  prevent  their  propagating  the  same."    Uniting  that  portion 
of  the  prayer  granted,  with  the  Court's  modification  thereof,  we 
mast  confess  we  are  much  at  a  loss  how  to  reconcile  them,  or  to  dis- 
cover what  was  the  instruction  which  the  Court  designed  to  give  to 
the  jury.    Viewing  them  separately,  the  meaning  of  each  is  obvious 
enongh,  but  their  consistency  is  not  so  apparent.     By  the  modifica- 
tion, the  jury  were  told  that  the  plaintiffs'  recovery  must  be  limited 
to  such  '^amount  of  expenses  as  in  the  opinion  of  the  health  officer 
was  necessary  to  disinfect  the  vessel,  cargo  and  passengers  of  the 
said  disease,  and  to  prevent  their  propagating  the  same."    Thus 
making  the  opinion  of  the  health  officer  the  sole  ground  upon  which 
the  verdict  of  the  jury  must  be  formed;  and,  in  effect,  withdrawing 
^m  their  consideration  the  expenses  which  had  actually  been  in- 
curred and  the  question  previously  submitted  to  them,  as  to  the 
necessity,  in  point  of  fact,  for  incurring  those  expenditures.     And, 
in  truth,  instracting  the  jury  to  find  a  verdict  for  such  amount  of 
expenses  as  in   the  opinion  of  the  health   ofilcer  was  necessary, 
although  the  jury  might  believe  that  the  health  officer,  in  forming 
his  opinion,  had  acted  mala  fide,  had   given  countenance  to  the 
grossest  extravagance,  and  exorbitance  of  charges,  and  had  shewn 
himself  destitute  of  all  *  professional  skill  and  judgment,  and   ^^q^ 
wholly  incompetent  to  make  the  estimates  requisite  to  the   '^^'■ 
formation  of  a  correct  opinion  upon  the  subject.    And  it  is  a  pecu- 
liarity in  this  instruction,  that  in  that  part  of  it  granted  at  the  in- 
stance of  appellant,  it  denies  to  the  health  officer  all  right  to  decide 
on  the  necessity  of  the  expenditures  to  preserve  the  health  of  the 
city,  (a  necessity  of  which  it  may  be  presumed  he  was  peculiarly 
competent  to  determine,)  and  submitted  the  determination  of  that 
Decessity  exclusively  to  the  jury ;  yet  in  the  ascertainment  of  the 
amount  to  be  recovered,  they  were  denied  the  exercise  of  all  discre- 
tion and  judgment,  and  were  confined  ^^to  such  amount  of  expenses 
as  in  the  opinion  of  the  health  officer  was  necessary  to  disinfect  the 
vessel,  cargo  and  passengers  of  the  said  disease,  and  to  prevent 
their  propagating  the  same."    Notwithstanding  it  did  not  appear 
that  be  had  any  particular  knowledge  of  the  great  portion  of  those 
expenses,  or  that  they  were  incurred  under  his  supervision  or  man- 
agement, but  on  the  contrary,  that  they  occurred  after  he  had  ceased 
officially  to  have  any  agency  in  relation  to  them,  and  when  the 
patients,  or  persons  infected,  were  under  the  care  and  management 
of  the  physicians  and  nurses  of  the  small-pox  hospital ;  of  whom 
tbere  is  no  ground  for  presuming  that  the  health  officer  was  one. 
Of  the  amount  and  necessity  of  the  expenses  that  accrued  at  the 
smallpox  hospital,  (Which  form  the  great  bulk  of  the  amount  in  con- 
troversy,) the  physicians  and  nurses  thereof  possessing  actual  know- 
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ledge,  were  more  competent  than  the  health  officer  to  give  opinions 
and  testimony  as  to  the  necessity  thereof,  for  the  purpose  for  which 
such  expenditures  were  authorized.  The  County  Court  therefore 
erred  in  its  opinion  which  excluded  such  testimony  from  the  con- 
sideration of  the  jury. 

The  second  prayer  appears  to  us  to  have  been  properly  rejected 
by  the  Court,  because  it  called  for  an  instruction  to  the  jury,  that 
no  expenses  could  be  recovered,  which  were  not  '^  incurred  iu  disin- 
fecting and  purifying  the  Ellen  Brooks,  the  persons,  baggage  and 
articles  on  board  of  her  at  the  time  of  her  arrival  at  the  port  of 
Baltimore."  Whereas,  the  ordinance  *  not  only  authorizes 
'^^'^  the  health  officer  ''to  take  or  direct  such  measures  in  regard 
to  the  officers,  crew  and  passengers,  as  in  his  opinion  may  be  neces- 
sary to  disinfect  them ;''  but  also  ''  to  prevent  their  propagating  the 
disease."  For  aught  that  we  can  know,  one-half  the  expenses 
incurred,  might  have  arisen,  not  from  the  measures  taken  by  order 
of  the  health  officer  to  disinfect  or  purify  the  officers,  crew  and  pas- 
sengers, but  ''to  prevent  their  propagating  the  disease."  The 
qualification  given  by  the  Court  to  the  second  prayer  io  this 
exception,  is  almost  identical  with  the  modification  made  of  the  first 
prayer,  and  is  erroneous  for  the  same  reasons. 

We  concur  with  the  County  Court  in  the  rejection  of  the  appel- 
lant's third  prayer,  that  under  the  ordinance  "the  health  officer  had 
no  power  to  send  to  the  small-pox  hospital  any  but  those  persons 
who,  when  sent,  were  affected  with  the  small-pox  or  varioloid  dis- 
ease, and  that  no  expense  incurred  from  the  sending  of  any  other 
persons,  can  be  recovered  in  this  action."  The  disposition  to  be 
made  of  persons  afflicted  with  the  small-pox  or  varioloid  disease  is 
not  left  to  the  discretion  of  the  health  officer.  The  ordinance  per- 
emptorily directs  them  to  be  sent  to  the  small-pox  hospital.  Bnt 
the  discharge  of  this  ministerial  service  is  not  the  only  duty  imposed 
on  the  health  officet,  by  the  ordinance,  in  respect  to  the  persons  od 
board  such  vessel.  He  is  further  required  "  to  take  or  direct  sach 
measures  in  regard  to  the  officers,  crew  and  passengers,  as  in  bis 
opinion  may  be  necessary  to  disinfect  them,  and  to  prevent  their 
propagating  the  disease."  If  then,  in  pursuing  such  measures,  the 
health  officer,  acting  with  reasonable  skill  and  judgment,  and  with  a 
sound  and  honest  discretion,  had  sent  others  of  the  ciew  and  pas- 
sengers, than  those  afflicted  with  the  smallpox,  to  the  sinall|)OX 
hospital,  we  can  see  no  sufficient  objection  to  its  being  done,  or  to  the 
recovery  of  all  reasonable  expenses  incurred  in  their  disinfection  and 
purification,  or  during  their  necessary  detention  for  the  prevention 
of  their  propagation  of  the  small-pox. 

The  County  Court,  we  think,  was  obviously  right  in  rejecting 
the  appellant's  fourth  and, fifth  prayers  in  his  third  bill  of  excep- 
tions. 


HARRISON  V8.  MAYOR  &  C.  C.  OF  BALT.— 1  GILL.  117 

•The  rejection  of  the  appellant's  sixth  prayer  we  also  ap-  j^^q 
prove  of.  For  although  there  are  parts  of  this  prayer  which,  ^^^^ 
if  standing  alone,  the  County  Court  would  have  granted  without  the 
slightest  hesitancy,  yet  they  are  coupled  with  other  matters,  so  ob- 
vioasly  wrong  and  inadmissible,  that  acting  on  the  prayer  as  an 
entirety,  it  was  properly  refused  by  the  Court. 

The  seventh  prayer  was  properly  refused  by  the  Court  below,  for 
reasons  assigned  by  this  Court  in  the  previous  part  of  its  ojiinion. 

The  eighth  prayer  was  rightly'  rejected,  because  it  called  on  the 
Court  to  leave  to  the  finding  of  jury  certain  conditions  and  qualifica- 
tions, on  which  the  appellant  assumed  to  act  as  consignee  of  the 
vessel,  of  which  no  testimony  had  been  offered. 

No  proof  having  been  offered,  which  was  legally  sufficient  to  have 
warranted  the  jury  in  finding  the  fact,  that  the  appellant  was  the 
ship's  husband,  and  not  the  consignee  of  the  vessel,  his  ninth  prayer 
could  not  be  otherwise  than  rejected. 

The  tenth  prayer,  for  reasons  stated  in  previous  parts  of  this 
opinion,  was  correctly  rejected  by  the  Court. 

The  rejection  of  the  eleventh  prayer  also  meets  our  approbation, 
because,  although  the  expenses  incurred  for  fresh  provisions  may  not 
have  been  necessary  in  the  sense  in  which  those  terms  are  used  in 
the  ordinance,  yet,  according  to  the  testimony  of  the  health  officer, 
they  may  have  been  necessary  to  prevent  the  propagation  of  the 
disease. 

We  concur  with  the  County  Court  in  its  rejection  of  the  twelfth 
prayer.  By  it  the  Court  were  requested  to  instruct  the  jury,  "  that 
there  can  be  no  recovery  in  this  action,  for  any  expense  incurred  on 
account  of  any  passenger,  not  afflicted  at  the  time  of  incurring  such 
expense,  with  the  smallpox  or  varioloid  disease,  unless  the  jury  find 
that  such  expense  was  necessary  to  prevent  such  passenger  from 
being  infected  with  the  small-pox."  This  prayer  the  Court  clearly 
could  not  have  granted  consistently  with  the  ordinance,  as  it  would 
have  excluded  all  allowances  for  expenses  incurred  for  the  disinfec- 
tion, purification,  and  necessary  detentioh  of  the  passengers,  to  pre- 
vent the  propagation  of  the  contagious  disease. 

•We  concur  with  the  County  Court  in  granting  the  plain-  g^^m 
tiffs'  prayers  in  the  appellant's  first  bill  of  exceptions,  and  in  -^^^ 
its  rejection  of  all  his  prayers  in  the  third  bill  of  exceptions ;  and  we 
also  concur  in  its  rejection  of  the  appellant's  two  prayers  in  the 
second  bill  of  exceptions,  but  we  dissent  from  the  modified  instruc- 
tion given  by  the  Court  to  the  jury  under  the  first  prayer,  and  also 
from  its  qualified  instruction  given  under  the  second  prayer,  and 
therefore  reverse  its  judgment. 

Judgment  reversed^  and  procedendo  awarded. 
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The  Savage  Manitfacturing  Company  vs.  Z.  H.  Wobthing- 
TON,  Execator  of  William  Worthington. — December,  1843. 

Z.  sold  to  W.  a  tract  of  land,  gave  him  a  bond  of  conveyance,  and  received 
his  promissory  note  signed  by  him,  first  in  his  own  name,  and  secondly 
as  agent  for  the  S.  M.  Company.  The  latter  was  a  manufacturing  inrti- 
tution,  and  required  land  for  its  operations.  The  note  not  being  paid, 
Z.  brought  his  action  against  both;  the  company  only  appeared:  tbd 
declaration  counted  upon  the  note.  The  proof  showed  that  the  agent 
was  the  general  agent  of  the  company;  had  bought  other  land  for  the 
use  of  the  company  which  it  retained  and  paid  for,  and  that  the 
agent  was  in  the  habit  of  signing  its  notes  as  agent,  which  were  paid  by 
the  company.  Bdd,  that  the  bond  of  conveyance  was  the  only  legal 
evidence  of  the  nature  and  character  of  the  contract,  and  that  the  pur- 
chase was  made  by  W.  on  his  own  account;  and  as  the  company  was  not 
authorized  to  become  surety  by  its  charter,  the  note  was  a  nullity. 

Where  a  note  is  executed  by  an  agent  before  it  is  admissible  in  evidence,  it 
is  necessary  to  prove,  not  only  his  signature,  but  the  authority  by  which 
it  is  made. 

A  bond  of  conveyance  which  recites  that  the  obligor  did  sell  to  the  obligee, 
and  contract  and  agree  to  grant  and  convey  to  him,  his  heirs  and  as- 
signs, a  certain  tract  of  land,  acknowledging  the  receipt  of  the  cash 
part  of  the  purchase  money  from  him,  with  the  notes  of  the  obligee,  and 
another  for  the  balance  thereof,  and  stipulating  until  default  should  be 
made  in  the  payment  of  the  purchase  money,  that  he  should  hold  the 
land  sold  as  aforesaid,  demonstrates  that  the  obligee  made  the  purchase 
on  his  own  account,  and  parol  evidence  is  not  admissible  to  contradict  it 
in  that  respect. 

Where  by  the  terms  of  a  charter  a  manufacturing  company  had  no  power 
to  assume  the  responsibility  of  a  surety,  the  note  of  such  a  company 
executed  upon  no  other  consideration  than  as  surety  is  void,  (a) 

^^.    *  Parol  evidence  is  inadmissible  to  prove  that  a  grant  made  to  one 

^9o  person  was  intended  to  be  made  to  another. 

Appeal  from  the  Howar^  District  Conrt  of  Anne  Arundel  County. 
This  was  an  action  of  assampsit,  commenced  on  the  17th  April, 
1840,  by  the  appellee  against  the  appellants  and  Amos  A.  Williams. 
The  latter  was  returned  non  est,  &c.,  and  did  not  appear  to  the 
action. 

The  plaintiff  declared,  for  that  whereas  the  said  Amos  A.  Williams, 
and  the  said  the  Savage  Manufactnring  Company  (by  its  then  agent, 
Amos  A.  Williams,  in  that  behalf,)  heretofore,  to  wit,  on,  &c.,  at, 
&c.,  made  their  certain  promissory  note  in  writing,  bearing  date  tbe 
day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay* 
one  year  after  the  date  thereof,  to  the  said  plaintiff,  one  thousand 
three  hundred  and  sixty-six  dollars  and  two-thirds  of  a  dollar,  with 
legal  interest  thereon,  for  value  received  by  the  said  Amos  A.  Wfl- 


(a)  See  Nav.  Co,  vs.  Dandridge^  8  G.  &  J.  156. 
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liams  and  the  Savage  Manafacturing  Company,  the  defendants  in 
this  action,  and  then  and  there  delivered  the  said  note  to  the  said 
plaintiff;  by  reason  of  which  premises,  &c.,  and  being  so  liable,  &c. 
And  also  upon  the  common  counts. 

The  defendant,  the  S.  M.  Co.,  pleaded  non  (Msumpsitj  on  which 
issae  was  joined. 

Ist  Exception. — The  plaintiff  in  order  to  prove  the  issue  on  his 
part,  offered  in  evidence  the  following  promissory  note,  having  first 
prored  it  to  be  signed  and  delivered  by  Amos  A.  Williams,  as  thereby 
appears. 

"Savage,  Anne  Arundel  County,  March  11th,  1839. 

**J1,366§.  One  year  after  date,  we  promise  to  pay  to  Zachariah 
H.  Worthington,  executor  of  William  Worthington,  deceased,  or 
order,  one  thousand  three  hundred  and  sixty-six  dollars,  and  two- 
thirds  of  a  dollar,  with  legal  interest  thereon,  for  value  received. 

"  Amos  A.  Williams, 
"Amos  A.  Williams, 
"  Agent  for  Savage  Man'ng  Co." 

Witness, — John  G.  Holland. 

•To  the  admissibility  of  which  note  in  evidence,  the  de-  ^qa 
fendants  by  their  counsel  objected,  on  the  grounds  ,that  it  -•^^ 
does  not  sustain,  but  substantially  varies  from  the  declaration, 
which  objection  for  the  reason  assigned,  the  Court,  [Dorset,  C.  J., 
Wilkinson  and  Brewer,  A.  J.]  overruled.  The  defendants  ex- 
cepted. 

2Dd  Exception. — The  plaintiff  to  support  the  issue  joined  on  his 
part,  proved  by  the  subscribing  witness  thereto,  the  execution  and 
delivery  of  the  above  recited  promissory  note,  at  the  same  time  de- 
claring his  intention  in  connexion  therewith,  to  offer  to  the  jury,  the 
testimony  on  his  part,  hereinafter  mentioned  and  referred  to,  and 
therefore  read  the  said  note  in  evidence  to  the  jury.  The  defendant, 
bj  the  consent  of  the  counsel  and  of  the  Court,  reserving  his  right 
to  object  to  the  admissibility  of  said  note  in  evidence  to  the  jury, 
until  all  evidence  in  relation  thereto  had  been  given  to  the  jury. 
The  plaintiff  further  proved  by  a  competent  witness,  that  several 
notes  were  given  him  within  a  few  years  past,  for  a  considerable  sum 
of  money,  which  were  signed  in  exactly  the  same  manner  in  which 
the  note  sued  upon  in  this  cause  is  signed,  and  that  one  of  said  notes 
was  paid  him  by  the  said  company,  in  the  year  1840,  and  that  another 
note  was  given  him  for  a  considerable  sum  of  mone^^  which  was 
drawn  in  favor  of  the  said  the  Savage  Manufacturing  Company,  or 
order,  and  signed  by  Amos  A.  Williams  as  the  drawer,  and  that  this 
note  was  endorsed  on  the  back  of  the  same,  '*  A.  A.  W.,  agent  for  S. 
M.  Co.;"  and  that  said  note  was  paid  by  said  company,  on  or  before 
the  year  1840;  and  that  said  witness  held  another  note  drawn  in  his 
favor,  by  said  A.  A.  W.,  in  his  individual  capacity;  that  said  wit- 
ness was  in  the  employment  of  the  company,  and  had  lived  at  the 
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place  where  the  works  were  sitaated,  aud  had  been  familiar  with  the 
traDsactions  of  the  said  company  for  many  years. 

The  plaintiff  also  offered  to  prove,  and  did  prove  by  another  wit- 
ness, that  a  promissory  note  was  signed  by  A.  A.  W.,  for  a  con- 
siderable sum  of  money,  and  was  drawn  in  favor  of  the  said  the  S. 
^  M.  Co.,  and  made  payable  to  the  order  of  the  said  •company, 
'•^*  which  was  endorsed  in  the  following  manner:  "A.  A.  W., 
agent  for  S.  M.  Co.,"  and  that  said  note  was  given  to  the  sister  of 
the  witness  by  said  A.  A.  W.,  as  agent  of  said  company ;  that  he, 
the  last  mentioned  witness,  presented  said  note  for  payment  to  a 
clerk  of  said  company,  and  that  said  clerk  said  he  could  not  pay  the 
same,  until  he  made  inquiries  of  the  said  company;  that  sometime 
afterwards,  said  witness  called  upon  the  last  mentioned  clerk,  who 
paid  him  the  interest  due  on  said  note,  and  that  said  payment  was 
made  in  the  year  eighteen  hundred  and  thirty-nine  or  forty.  And 
the  plaintiff  ibr  the  purpose  of  further  proving  the  issue  in  this 
cause,  shewed  by  yet  another  witness,  that  he  had  in  charge  a 
promissory  note  for  a  considerable  sum  of  money,  drawn  and  signed 
by  A.  A.  W.,  payable  to  the  said  the  S.  M.  Co.,  or  order,  and  that 
said  note  was  endorsed,  A.  A.  W.,  agent  for  S.  M.  Co.,  and  which 
note  was  given  to  the  brother  of  the  witness  by  the  said  A.  A.  W., 
and  that  he,  (the  witness,)  presented  the  same  for  settlement,  and  a 
portion  of  the  same  was  paid  by  the  said  company  within  a  short 
time  past;  and  also  offered  evidence  to  the  jury  by  competent  wit- 
nesses, who  had  been  debtors  to  the  S.  M.  Co.,  that  they  had 
severally  settled  and  paid  to  said  A.  A.  W.,  as  agent  of  the  said 
company,  their  respective  debts,  and  taken  the  receipts  of  said 
agent,  signed,  '^  A.  A.  W.,  agent  for  S.  M.  Co.;"  and  that  they  had 
never  afterwards  been  called  on  by  said  company  or  its  agents,  for 
the  payment  of  such  debts. 

The  plaintiff  also  offered  proof  by  a  number  of  witnesses,  that  A. 
A.  W.,  who  signed  this  note  sued  upon,  acted  as  the  general  agent 
of  the  company,  at  the  place  where  its  works  are  carried  on,  and 
that  for  fifteen  or  eighteen  years,  he  the  said  A.  A.  W.,  had  been 
considered,  and  up  to  the  time  when  this  note  was  given,  was  con- 
sidered the  general  agent  of  said  company,  and  transacted  all  their 
business  as  such  of  every  kind,  done  at  the  place  where  such  com- 
pany's works  are  situated.  The  plaintiff  also  gave  in  evidence  cer- 
tain deeds  and  proceedings  in  Chancery,  which  showed  a  conveyance 
of  land  under  decree  of  the  Court  to  the  S.  M.  Co.,  but  as  they  are 
ofifi  ^"^^'  *  inducement  to  certain  parol  proof,  the  reporter  deems 
'^^^  it  unnecessary  to  insert  the  same.  The  deeds  were  dated  in 
1828,  1837  and  1838,  and  the  decree  in  1828. 

And  the  plaintiff  further  proved,  that  the  said  A.  A.  W.,  nego- 
tiated, as  agent  of  the  said  company,  and  purchased  the  lands  men* 
tioned  in  the  said  deeds  to  said  company. 
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The  plaiDtiff  also,  for  the  purpose  of  sastaining  the  issue  on  his 
part,  offered  in  evidence  by  the  sabscribing  witness  to  this  note,  sued 
on  in  this  case,  that  he  was  called  upon  by  the  said  A.  A.  W.,  to  ne- 
gotiate for  the  purchase  of  the  land  for  ivhich  this  note  was  given ; 
that  he  (the  witness,)  applied  to  the  plaintiff  and  negotiated  with 
him  in  relation  to  the  purchase  of  said  land,  and  that  said  witness 
was  under  the  impression,  when  called  upon  by  said  W.,  and  during 
the  term  of  his  negotiation,  and  at  the  time  when  he  applied  to  the 
plaintiff  in  relation  to  the  same,  and  is  now  under  the  impression, 
that  said  land  was  to  be,  and  has  been  purchased  for  the  use  and 
benefit  of  the  said  company,  and  that  said  witness  resided  for  many 
years  at  the  works  of  the  said  company,  and  in  its  employment,  and 
was  familiar  with  its  transactions;  and  that  the  said  witness  had 
previously  been  employed  by  the  said  A.  A.  W.,  as  general  agent  for 
said  company,  to  negotiate  a  purchase  of  other  lands  which  were 
since  conveyed  to  and  are  now  held  by  the  company,  and  the  instruc- 
tions of  the  witness  in  this  purchase,  were  exactly  similar  to  those  in 
the  former,  he  understanding  at  that  time  (although  the  name  of 
the  com)>any  was  not  used  by  the  said  A.  A.  W.  at  either,)  that  he 
was  acting  for  the  company.  And  the  plaintiff  further  proved  by 
said  witness,  that  the  object  of  purchasing  the  land  of  the  plaintiff, 
as  stated  to  witness  by  A.  A.  W.,  was  to  furnish  wood  and  ore  for  a 
fnmace,  which  was  built  on  the  land3  of  the  company,  which  furnace 
was  built  by  hands  that  were  paid  at  the  store  of  the  company,  by 
orders  drawn  on  A.  A.  W.,  as  agent  of  said  company,  in  the  same 
manner  as  the  other  hands  or  laboi*ers  of  said  company  were  paid. 
And  further,  that  the  said  furnace  after  its  erection  was  carried  on 
for  some  time  by  said  company. 

And  the  plaintiff  for  the  purpose  of  further  sustaining  the  issue 
joined  on  his  part,  offered  the  following  extracts  from  a  ^^^ 
•  book  offered  in  evidence  by  the  defendants,  as  the  minutes  '•^•^ 
of  the  proceedings  of  the  said  company: 

^^Besolved,  That  to  the  agent  in  town  be  exclusively  confined  the 
financial  concerns  of  the  company,  to  whom  alone  is  given  the 
authority  to  sign  and  provide  for  the  obligations  of  the  company, 
and  to  attend  to  its  ))ecuniary  arrangements."  And  also  the  fol- 
lowing : 

Resolved,  That  Amos  A.  Williams  be  appointed  general  superin- 
tendent of  the  company's  affairs  at  the  factory,  and  from  said  book 
it  appears  that  said  resolutions  were  passed  on  the3d  Jannary,  1842, 
by  the  said  company.  It  was  further  offered  in  evidence  by  the 
plaintiff,  that  several  houses  had  been  erected  on  the  lands  of  the 
8.  M.  Co.  between  the  years  1837  and  '39,  under  the  superintendence 
of  said  A.  A.  W.  as  general  agent,  and  that  the  iron  made  at  the 
furnace  was  used  in  the  company's  foundry,  and  if  the  said  furnace 
had  been  in  successful  operation  it  would  have  been  of  great  bene- 
fit to  the  S.  M.  Co. 
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The  defendants  to  maintain  the  issue  on  their  parts,  first  offered 
in  evidence  the  Act  of  incorporation,  passed  December  Session, 
1821,  chapter  201,  and  the  Act  sapplemeutarj  thereto,  parsed  De- 
cember Session,  1825,  chapter  169,  and  also  gave  in  evidence  the  tes- 
timony of  Thomas  C.  Miller,  a  legal  competent  witness,  that  be  had 
been  storekeeper,  agent  and  a  confidential  clerk,  at  the  works  in  this 
district  of  said  defendants ;  that  their  works  consisted  of  a  cotton 
mill,  grist  mill,  saw  mill,  machine  shop,  foundry,  blacksmith  and 
wheelwright  shops,  and  a  country  store,  of  which  last  he  had  tbespe- 
cial  charge;  that  he  had  been  upwards  of  fifteen  years  so  employed; 
that  they  had  also  made  and  sold  bricks;  that  Mr.  A.  A.  W.  was 
during  that  time  general  agent  of  said'  defendants ;  his  duties  were 
to  superintend  the  above  operations  of  the  defendants'  works  as 
aforesaid;  that  while  so  acting  he  did  sometimes  borrow  money  for 
the  defendants'  use,  which  was  repaid ;  knows  that  A.  A.  W.  had 
purchased  laud  for  himself;  had  purchased  land  of  a  Miss  Dorsey; 
knows  of  this,  his  purchase  from  Worthington ;  the  Savage  Bail 
^  Boad  was  made  during  his  employment  at  the  ♦  works;  Mr. 
Zyu  j^^  j^  Yf,^  of  his  knowledge,  borrowed  some  money  of  Miss 
Dorsey  for  which  he  gave  a  note,  signed  as  agent  of  the  defendants; 
the  money  was  for  his  own  purposes ;  he.  Miller,  paid  the  interest 
on  it  without  instructions  from  any  one;  the  town  agent  instructed 
him  not  to  pay  it,  but  he  paid  it  on  his  own  responsibility;  knows 
of  Holland's  claim  against  the  company,  the  defendants  is  now  in 
controversy;  is  upon  a  note  signed  by  A.  A.  W.,  agent  S.'  M.  Co^ 
knows  for  what  the  money  in  said  note  was  borrowed;  it  was  for  the 
Savage  Bailroad  Cbmpany ;  said  defendants  have  no  interest  in  said 
railroad  company;  knows  that  defendants  refused  to  have  any  thing 
to  do  with  the  furnace ;  knows  that  the  furnace  was  not  put  in  ope- 
ration by  the  company;  it  was  carried  on  by  A.  A.  W.,  C.  I).  W.and 
Thomas  Laudsdale;  it  was  built  on  the  company's  land;  the  hands 
were  paid  by  A.  A.  W.  at  the  store,  by  orders  drawn  by  one  Ludd, 
superintendent  of  the  building,  on  A.  A.  W.,  agent  S.  M.  Co.;  A.  A. 
W.  also  paid  at  same  place  the  defendants'  hands;  the  defendants 
had  nothing  to  do  with  them;  business  transactions  were  also  done 
of  his  at  the  same  place;  the  hands  were  paid  as  other  hands  were, 
every  two  weeks ;  a  separate  pay  roll  for  each  department  of  defend- 
ants' concerns  was  made  out,  containing  a  list  of  hands,  number  of 
hands,  rate  of  wages  of  each  and  total  amount,  then  were  added  np 
and  transmitted  to  the  agent  in  town ;  there  never  was  a  pay  roll 
for  the  furnace,  nor  was  the  amount  paid  its  hands  ever  transmitted 
to  town;  the  superintendent  of  the  building,  Mr.  Ludd,  drew  on  A 
A.  W.,  agent,  orders  for  the  pay ;  they  were  never  transmitted  to 
the  agent  in  town ;  no  buildiugs  other  than  the  furnace  were  pnt  on 
the  company's  land  between  the  years  1837  and  1840;  long  before 
the  furnace  was  put  up,  in  the  dry  summer  months  there  was  a  defi- 
ciency of  the  needful  supply  of  water  for  the  use  of  the  cotton  mill; 
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the  lands  purchased  of  Snowdea  were  for  the  possession  of  Ham- 
mond's  branch,  to  be  turned  into  the  defendants'  stream,  which  was 
doDe  accordingly.    By  the  cross  examination  of  John  Holland,  the 
plaintifiTs  first  witness,  it  was  proved  that  since  A.  A.  W's  sickness, 
George  Williams,  the  company's  *  agent  in  Baltimore,  paid         - 
one  note  for  money  borrowed  of  him  ;  refused  to  pay  another   '*«^* 
which  is  now  in  suit;  did  not  know  for  whom  the  laud  was  bought 
that  was  purchased  of  Worthington.    The  defendants  also  gave  in 
evidence  the  charter  of  the  Savage  Railroad  Company,  passed  De- 
cember Session,  1834.    The  defendants  also  gave  in  evidence  the 
two  books  purporting  to  contain  by-laws  and  minutes  of  the  defend- 
ants, after  having  offered  evidence  by  one  of  the  clerks  and  one  of 
the  corporation,  that  the  said  by-laws  and  minutes,  and  the  parts 
read  in  evidence,  were  the  authentic  by-laws  of  said  company  and 
minates,  and  the  following  parts  and  entries  were  read  therefrom : 
Extracts  from  the  first  book  of  minutes  of  the  Savage  Manufactu- 
ring Company: 
Baltimore,  26th  March,  1824.    At  a  meeting  of  the  S.  M.  Co.  (a 
quorum  being  present)  it  was  resolved.  That  A.  A.  W.,  the  agent, 
be  and  he  is  hereby  authorized  to  sign  and  endorse  notes  on  behalf 
of  the  S.  M.  Co.,  for  the  purpose  of  borrowing  from  the  Bank  of 
Baltimore,  a  sum  not  exceeding  112,000,  and  to  that  end  that  he  be 
authorized  to  use  the  name  and  seal  or  the  name  of  said  company, 
and  also  to  sign  or  endorse  notes  for  the  renewal  of  such  loan,  so 
long  as  the  said  bank  and  company  may  consent  and  agree. 
Extract  from  the  second  book  of  minutes : 
Baltimore,  March  5th,  1832.    General  rules  for  the  Government  of 
the  Savage  Manufacturing  Company  : 

1st.  The  agent  at  the  factory  shall  superintend  all  the  concerns  of 
the  company  there ;  he  shall  collect  the  rents  of  the  houses,  &c.  &c.; 
he  shall  manage  and  control  the  company's  store;  he  shall  govern 
and  regulate  the  farm — and  shall  superintend  the  grist  mill,  saw 
mHI,  smith's  shop,  &c.,  with  power  to  purchase  wheat,  beef,  hay, 
com,  &c.,  necessary  for  the  support  of  the  establishment. 

2d.  The  agent  at  the  factory  shall  furnish  an  annual  written  state- 
ment of  all  the  accounts  of  money  received  and  disbursed  by  him, 
and  otltener  if  required  by  the  company,  in  a  plain  and  *intel-  ^^^ 
ligible  manner,  distinguishing  therein  the  affairs  of  the  rents,  '*«^'* 
the  farm,  the  saw  mill,  the  smith's  shop,  and  the  store  and  grist 
mill,  and  shall  be  and  is  hereby  authorized  to  employ  a  clerk  in,  his 
discretion,  and  to  compensate  him  accordingly. 

6th.  At  the  regular  meetings  of  the  company,  and  at  none  others, 
authority  may  be  given  for  sales  and  purchases,  and  for  extending 
improvements  or  increasing  machinery,  not  hereby  delegated  to  the 
respective  agents.  The  foregoing  rules  were  unanimously  adopted. 
Baltimore,  October  7th,  1833.  At  a  quarterly  meeting,  the  follow- 
ing resolutions  were  adopted : 
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'^Besolved,  That  no  further  expenditares  of  any  kind  shall  be 
made,  nor  expenses  incurred  in  any  department  of  the  coiopany's 
works,  until  the  whole  debt  of  the  company  is  discharged,  except  for 
the  conducting  of  the  works  in  their  present  condition. 

'^  Resolved,  That  as  soon  as  the  Baltimore  and  Ohio  Railroad  Com- 
pany shall  have  completed  their  road  nearly  to  the  company's  groand 
a  passable  wagon  road  shall  be  made  by  the  company,  so  as  to  inter- 
sect the  railroad.  And  the  object  of  this  present  resolution  is  ex- 
pressly declared  to  be,  to  negative  any  views  or  suggestions  tending 
to  the  project  of  making  a  railroad." 

June  8th,  1836.  At  a  special  meeting  of  the  stockholders  upon 
the  representation  of  the  agent  in  town,  as  to  the  importance  of  the 
purchase  of  a  small  piece  of  land,  belonging  to  the  estate  of  the  late 
Thomas  Snowden,  which  is  to  be  sold  at  auction  on  the  14th  of  thid 
month,  it  was  resolved,  that  the  agent  at  the  factory,  be  and  be  is 
hereby  authorized  to  purchase  said  land  at  what  he  may  deem  it 
worth. 

The  defendants  also  further  offered  in  evidence  by  the  testimony 
of  Joseph  Plumroer,  a  competent  witness,  that  John  Holland  had, 
in  a  conversation  with  him  about  said  controversy  with  said  defend- 
ants, said  that  he  had  loaned  1500  to  A.  A.  W.;  that  A.  A.  W.  had 
paid  him  by  a  check  on  a  bank  in  Baltimore;  that  subsequently  in 
loaning  him  other  9500,  told  him  *  he  had  not  used  the  check, 
Zva  returned  the  check  and  received  a  note  for91,000.  Mr.  A.A. 
W.  was  asked  by  Holland  for  security ;  A.  A.  W.  offered  him  a  mort- 
gage of  his  lands  bought  of  Dorsey ;  he  said  he  would  take  the  com- 
pany (the  defendants,)  as  security ;  A.  A.  W.  signed  the  note  accord- 
ingly as  agent  for  defendants. 

The  defendants  also  gave  in  evidence  the  testimony  of  Chas. 
Marean,  a  competent  witness,  who  said  he  had  been  in  the  employ- 
ment of  the  defendants  for  six  years,  from  July,  1834,  to  September, 
1841 ;  that  he  kept  all  the  company's  t>ooks  in  town  under  the  direc- 
tion of  George  Williams,  the  town  agent;  that  the  defendants  never 
kept  a  bank  account  in  their  name ;  all  bunk  accounts  were  ke|)t  in 
the  name  of  George  Williams,  the  town  agent;  never  heard  of  the 
note  offered  in  evidence  in  this  suit  until  Mr.  A.  A.  W.  was  taken 
sick;  when  town  agent  was  sick  or  absent,  he  Marean  bad  sole 
charge  of  the  company's  concerns;  never  knew  of  any  transaction 
of  this  kind ;  had  it  been  a  transaction  of  these  defendants,  be  cer- 
tainly would  have  known  it;  he  kept  the  account  of  the  transactions 
of  the  company;  accounts  were  made  up  of  each  department  om-ea 
year;  accounts  always  made  up  in  town  ;  the  company  kept  do  bank 
account ;  he  had  nothing  to  do  with  A.  A.  W.'s  accounts ;  A.  A.  W. 
drew  the  money  for  paying  the  hands  ;  it  was  sent  out  sometimes  by 
Miller  or  other  trustworthy  persons ;  Miller  made  nearly  all  the  por- 
chases  for  the  store ;  the  furnace  was  not  built  by  the  company; 
no  monies  were  sent  out  for  that  purpose ;  the  money  sent  oat  was 
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to  pay  defendants  ^hands ;  not  to  pat  up  the  furnace ;  whatever  de- 
feudant's  payroll  required,  was  sent  out;  every  department's  ac- 
coQDts  were  distinguished  and  separate ;  would  know  if  the  furnace 
accoQDt  had  been  included;  the  furnace  was  complete  and  in  opera- 
tioD  a  little  while ;  there  never  was  any  thing  in  the  accounts  that 
included  expenditures  for  the  furnace ;  each  pay  list  would  show  its 
department  of  manufacturing;  no  agent  for  the  furnace;  no  payroll 
for  it;  the  iron  for  the  foundry  was  purchased  in  town  and  sent  out; 
he  would  have  remembered  any  drafts  drawn  in  favor  of  the  fur- 
nace. 

•  On  cross-examination  of  Snowden,  he  testified  that  before  ^^^ 
the  pni*chase  of  his  land,  George  Williams,  the  town  agent,  -*""* 
came  out  and  walked  over  the  property ;  that  he  was  paid  for  it  by 
seitling  his  bill  and  taking  cash  for  balance. 

The  defendants  further  to  support  the  issue  on  their  parts,  gave  in 
evidence  the  following  bond  of  conveyance,  having  on  the  cross  ex- 
amination of  Tristram  S.  Dorsej',  a  witness  thereto,  j)roved  that  the 
same  was  signed,  sealed  and  delivered  by  the  plaintiff,  as  thereby 
appears,  to-wit: 

"Know  all  men  by  these  presents,  That  I,  Zachariah  H.  Worth- 
ington,  of  Montgomery  County  and  State  of  Maryland,  are  held  and 
firmly  bound  unto  Amos  A.  Williams,  of  Anne  Arundel  Count}'  and 
State  aforesaid,  in  the  full  and  just  .sum  of  eight  thousand  dollars, 
lawful  money,  to  be  paid  to  the  said  Amos  A.  Williams,  or  to  his 
certain  attorney,  executors,  administrators  or  assigns,  to  the  pay- 
ment whereof,  I  bind  myself,  my  heirs,  executors  and  administrators, 
firmly  by  these  presents,  sealed  with  my  seal,  and  dated  this  22d 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-nine. 

''Whereas  the  said  Zachariah  H.  Worthington,  as  executor  of  the 
last  will  and  testament  of  his  father,  William  Worthington,  late  of 
Montgomery  County  aforesaid,  deceased,  did,  on  the  eleventh  day  of 
March,  one  thousand  eight  hundred  and  thirty-nine,  pursuant  to  the 
power  and  authority  vested  in  him  by  the  last  will  and  testament 
aforesaid,  sell  to  the  said  Amos  A.  Williams,  and  contract  and  agree 
to  grant  and  convey,  or  to  cause  and  procure  to  be  granted  and  con- 
veyed to  him,  his  heirs  and  assigns,  all  that  part  of  a  tract  or  parcel 
of  land,  lying  and  being  in  Anne  Arundel  County  aforesaid,  called 
Thomas  and  Elizabeth,  whereof  the  above  named  William  Worth- 
ington died  seized,  which  is  contained  within  the  metes  and  bounds, 
courses  and  distances,  following,  that  is  to' say,  beginning  for  the 
same  part  at  a  stone  planted,  &c.  In  consideration  of  the  sum  of 
14,100,  one-third  part  whereof  paid  by  the  said  A.  A.  W.  to  the  said 
Z.  H.  W.  before  the  execution  of  this  bond,  and  the  remaining  two- 
thirds  secured  by  two  promissory  notes,  dated  the  aforesaid  11th 
March,  1839,  drawn  *  by  the  said  A.  A.  W.  and  the  S.  M.  Co., 
to  and  in  favor  of  the  said  Z.  H.  W.,  as  executor  of  the  said  ^^^ 
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W.  W.,  deceased,  or  order,  for  the  snm  of  91,366|,  each  one  of  them 
pa^'able  at  one  year,  and  the  other  at  two  years  after  date,  which 
notes  bear  interest;  the  receipt  and  payment  of  which  said  sam  of 
91,366§,  and  the  delivery  to  him  of  the  two  promissory  notes  above 
recited  or  referred  to,  the  obligor  in  this  bond  doth  hereby  acknow- 
ledge. 

^<  Now  the  condition  of  the  aforegoing  obligation  is  sach,  that  if 
upon  payment  of  the  residne  of  the  parcha8e  or  consideration  money, 
and  interest  secured  by  the  above  recited  promissory  notes,  at  the 
times  limited  by  said  notes  for  the  payment  of  the  same,  this  said  Z. 
H.  W.  do  and  shall  well  and  sufficiently  grant  and  convey,  or  cause 
and  procure  to  be  granted  and  conveyed  unto  the  said  A.  A.  W.,  his 
heirs  and  assigns  forever,  the  two  parts  of  a  tract  or  parcels  of  land 
above  described,  with  the  appurtenances,  having  first  procured  a 
ratification  of  such  sale  according  to  law,  and  that  by  such  deed  or 
deeds  of  conveyance  and  assurance  in  the  law,  as  shall  or  may  be 
reasonably  advised  or  devised,  and  required  by  the  said  A.  A.  W^ 
his  heirs  or  assigns,  or  his  or  their  counsel ;  and  if  until  such  convey- 
auce  be  made,  perfected  and  delivered,  or  until  default  be  made  in 
the  payment  of  the  residue  of  the  purchase  money  and  interest  men- 
tioned, to  be  secured  by  the  aforesaid  promissory  notes,  or  of  some 
part  thereof,  at  the  times  limited  by  said  notes  for  the  payment  of 
the  land,  the  said  A.  A.  W.,  bis  heirs  and  assigns,  be  suffered  and 
permitted,  peaceably  and  quietly,  to  enter  into,  have,  hold  and  enjoy 
the  parts  of  a  tract  of  land  and  premises,  so  as  afoi*esaid  sold  and 
contracted,  to  be  conveyed,  with  the  appurtenances,  without  any 
manner  of  let  or  hindrance  or  interruption,  of,  from  or  by  any  person 
or  persons,  claiming  legally  or  equitably,  any  estate  or  interest 
therein,  or  right  or  title  thereto,  through,  by  or  under  the  within 
named  William  Worthingtou ;  then,  and  in  those  events,  the  fore- 
going obligation  to  be  void  and  of  no  effect,  otherwise  to  be  and 
remain  of  full  force  and  virtue  in  law. 

Zaohabiah  H.  Woethington,  [Seal.] " 
•  It  was  admitted  by  the  plaintiff  and  defendants,  that  the 
'*•'"  note  given  in  evidence  by  the  plaintiff,  is  one  of  the  notes  re- 
ferred to  in  the  said  l)ond  of  conveyance,  and  that  it  was  given  to 
secure  the  payment  in  part  of  the  purchase  money  for  the  land 
therein  described. 

The  S.  M.  Co.,  defendants,  then  moved  the  Court  for  their  opinion 
and  direction  to  the  jury : 

1.  That  the  promissory  note  offered  in  evidence  by  the  plaintiff,  is 
not  the  note  of  the  said  Savage  Manufacturing  Company,  and  that 
they  are  not  legal  parties  thereto. 

2.  That  if  the  jury  find  from  the  evidence  that  no  consideration 
passed  from  the  plaintiff  to  the  company  aforesaid,  then  the  said 
company  are  not  responsible  on  the  uoteofiered  in  evidence  as  afore- 
said, unless  the  jury  further  find  from  the  evidence,  that  the  said  A. 
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A.  W.  bad  aathority  to  bind  the  company,  by  signing  the  said  note 
as  the  agent  thereof,  or  should  find  that  there  was  a  subsequent  rati- 
fication or  adoption  of  such  signing  by  the  company. 

3.  That  if  the  jury  find  from  the  evidence  that  the  note  offered  in 
evidence  by  the  plaintiff,  was  given  to  secure  the  payment  of  the 
mooey  therein  stated,  for  a  purchase  of  land  made  by  and  on  behalf 
of  A.  A.  W.,  then  the  said  company  are  not  bound  therefor,  the  pay- 
ment thereof,  by  reason  of  their  legal  incapacity  to  become  a  secu- 
rity for  the  fulfillment  of  the  contract  of  another. 

4.  That  if  the  jury  find  from  the  evidence  that  the  note  aforesaid, 
was  given  to  secure  the  payment  of  the  money  therein  stated,  for  a 
purchase  of  land  made  by  and  on  behalf  of  A.  A.  W.,  then  the  said 
<x)inpany  are  not  bound  for  the  payment  thereof,  udless  the  jury 
further  find,  that  all  the  proprietors  of  stock  in  said  company,  by 
themselves  or  their  authorized  agents  or  guardians,  assented  to  be- 
come security  for  the  fulfillment  of  the  said  contract  of  A.  A.  W. 

5.  That  if  the  jury  find  from  the  evidence  that  the  note  offered  in 
evidence  as  aforesaid,  was  given  to  secure  the  payment  of  the  money 
therein  stated,  for  a  purchase  of  land  made  by  and  on  behalf  of  A. 
A.  W.,  then  the  said  company  are  not  •  bound  for  the  pay-  ^^^ 
ment  theroof,  unless  the  jury  further  find  that  the  proprietors  '^"* 
of  two-thirds  of  the  stock  of  said  company  in  value  and  amount,  as- 
sented that  the  said  company  should  become  security  for  the  fulfill- 
ment of  the  said  contract  of  A.  A.  W. 

6.  That  if  the  jury  find  from  the  evidence  that  the  said  S.  M.  Go. 
was,  by  Acts  of  Assembly,  authorized  to  purchase  and  hold  real 
estate  and  other  property,  for  the  purpose  of  carrying  on  manufac- 
tnring,  as  set  out  in  said  Acts,  and  were  also  authorized  by  said 
Acts,  to  appoint  officers  and  agents  in  the  prosecution  of  these  ob- 
jects; and  further  find  that  the  said  company  did  hold  lands  and 
other  property,  useful  and  convenient  for  their  purposes,  and  did  ap- 
point A.  A.  W.,  as  agent  to  superintend  their  operations;  that  such 
purchases,  operations  and  appointments  did  not  authorize  the  said 
A.  A.  W.  to  bind  the  said  company  to  the  payment  of  the  sum 
specified  in  the  promissory  note,  which  has  been  offered  in  evidence 
in  this  case;  provided  the  jury  shall  further  find  that  the  whole  and 
only  consideration  of  said  note  was  land  sold,  or  intended  to  be  sold 
by  the  plaintiff  to  the  said  A.  A.  W.,  and  that  the  plaintiff  took  said 
note  from  him,  with  knowledge  that  the  same  was  intended  as  in 
payment,  or  in  part  payment,  or  as  a  security  for  the  payment  in 
whole  or  in  part  of  the  purchase  money  for  such  land. 

7.  That  if  the  jury  find  from  the  evidence  that  the  S.  M.  Co.  was, 
by  Acts  of  Assembly,  authorized  to  purchase  and  hold  real  estate 
and  other  property,  for  the  purpose  of  carrying  on  manufacturing,  as 
set  out  in  said  Acts,  and  were  also  authorized  by  said  Act«,  to  ap- 
point officers  and  agents  in  the  prosecution  of  these  objects;  and 
further  find  that  the  said  company  did  hold  lands  and  other  prop- 
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erty,  asefal  and  conyenient  for  their  purposes,  and  did  appoint  A.  A. 

W.,  as  agent  to  superintend  their  operations;  that  saeh  operations, 
purchases  and  appointment  did  not  authorize  the  said  A.  A*  W.  to 
bind  the  said  company  to  the  payment  of  the  sum  specified  iD  the 
promissory  note,  which  has  been  offered  in  evidence  in  this  ease; 
provided  the  jury  shall  further  find  that  the  whole  and  only  consid- 
gp^^  eration  of  said  note  was  land  sold,  or  intended  to  be  *  sold  by 
^^^  the  plaintiff  to  the  said  A.  A.  W.,  and  that  the  plaintiff  took 
said  note  from  him,  with  knowledge  that  the  same  was  intended  as 
in  paycbent,  or  in  part  payment,  or  as  a  security  for  the  payment  in 
whole  or  in  part  for  the  purchase  money  for  said  land,  unless  the 
jury  further  find  that  the  said  A.  A.  W.  was  specially  authorized  by 
the  said  company  to  bind  them  by  acts  beyond  the  sco})e  of  his  gen- 
eral asrency,  in  the  particular  business  carried  on  by  the  company,  or 
should  find  that  there  was  a  subsequent  adoption  or  ratification  of 
such  acts  by  the  said  company. 

8.  That  if  the  jury  find  from  the  evidence  that  the  S.  M.  Co.  was, 
by  Acts  of  Assembly,  authorized  to  purchase  and  hold  real  estate 
and  other  property,  for  the  purpose  of  carrying  on  manufacturing,  as 
set  out  in  said  Acts,  and  were  also  authorized  by  said  Acts,  to  ap- 
point officers  and  agents  in  the  prosecution  of  those  objects;  and 
further  find  that  the  said  company  did  hold  land  and  other  property, 
useful  and  convenient  for  their  purposes,  and  did  appoint  A.  A.  W. 
an  agent  to  superintend  their  operations ;  that  such  purchases,  oper- 
ations and  appointment  did  not  authorize  the  said  A.  A.  W.  to  par- 
chase  lands  for  thie  company,  without  their  special  authority,  either 
previously  given  or  subsequently  ratified  or  adopted. 

9.  That  if  the  jury  find  from  the  evidence  that  the  S.  M.  Co.  was, 
by  Acts  of  Assembly,  authorized  to  purchase  and  hold  real  estate 
and  other  property,  for  the  purpose  of  carrying  on  manufacturing,  as 
set  out  in  said  Acts,  and  were  authorized  by  said  Acts,  to  appoint 
officers  and  agents  in  the  prosecution  of  those  objects ;  and  further 
find  that  the  said  company  did  hold  lands  and  other  property,  asefal 
and  convenient  for  their  purposes,  and  did  appoint  A.  A.  W.  an 
agent  to  superintend  their  operations ;  that  such  purchases,  opera- 
tions and  appointment  did  not  authorize  the  said  A.  A.  W.  to  pur- 
chase lands  on  his  o\yn  account,  and  bind  the  company  as  his  seco- 
rity,  for  the  payment  of  the  purchase  money,  without  their  s|>ecial 
authority,  either  previously  given  or  subsequently  ratified  or  adopted. 

10.  That  if  the  jury  find  from  the  evidence  that  the  8.  M.  Co.  was, 
ooo  ^y -^^^  o^ -^ss^^^^^y?  ^^*^<^^'zed  to  purchase  and  hold  •real 
'•""  estate  and  other  property,  for  the  pur[)Oseof  carrying  on  man- 
ufacturing, as  set  out  in  said  Acts,  and  were  also  authorized  by  said 
Acts,  to  appoint  officers  and  agents  in  the  prosecution  of  those  ob- 
jects; and  further  find  that  the  said  company  did  hold  land  and 
other  property,  useful  and  convenient  for  their  purposes,  and  did  ap- 
point A.  A.  W.,  as  agent  to  superintend  their  operations;  that  sach 
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operations,  purchases  and  appointment  did  not  authorize  the  said  A. 
A.  W.  to  purchase  lands  on  his  own  account,  and  bind  the  company 
as  bis  security,  for  the  payment  of  the  purchase  money,  without  their 
special  authority,  either  previously  given  or  subsequently  ratified  or 
adopted,  and  that  there  is  no  evidence  in  this  case  of  any  such  spe- 
cial authority. 

11.  That  if  the  jury  find  from  the  evidence  that  the  8.  M.  Co.  was,  by 
Acts  of  Assembly,  authorized  to  purchase  and  hold  real  estate  and 
other  property,  for  the  pur|)Ose  of  carrying  on  manufacturing,  as  set 
ont  in  such  Acts ;  and  were  also  authorized  by  such  Acts,  to  appoint 
officers  and  agents  in  the  prosecution  of  those  objects;  and  further 
find  that  the  said  company  did  hold  lands  and  other  property,  useful 
and  convenient  for  their  purposes^  and  did  appoint  A.  A.  W.,  as 
agent  to  superintend  their  operations;  that  sucb  purchases,  opera- 
tions and  appointment  did  not  authorize  the  said  A.  A.  W.  to  pur- 
chase lands  on  his  own  account,  and  bind  the  company  as  his  secu- 
rity, for  the  payment  of  the  purchase  money,  without  their  special 
authority,  either  previously  given  or  subsequently  adopted  and  rati- 
fied, and  that  there  is  no  evidence  in  this  case  of  any  such  special 
aathority,  nor  any  evidence  from  which  such  authority  can  be  legally 
inferred  or  implied. 

12.  That  if  the  jury  find  from  the  evidence  that  A.  A.  W.  was  the 
agent  of  the  company'  for  superintending  their  operations  as  manu- 
facturers, the  burthen  of  showing  that  the  said  A.A.  W.  had  author- 
ity to  bind  them  as  a  security,  for  the  payment  of  the  sum  of  money 
specified  in  the  promissory  note,  which  has  been  ofifered  in  evidence 
in  this  case,  rests  upon  the  plaintiff. 

•  13.  That  if  the  jury  find  from  the  evidence  that  the  note  q^^ 
offered  in  evidence  was  given  to  the  plaintiff  to  secure  the  ^"^ 
payment  of  a  portion  of  the  purcl^ase  money,  for  land  sold  by  the 
plaintiff  to  A.  A.  W.,  and  that  the  said  company  had  no  interest  in 
Raid  purchase,  then  the  plaintiff  has  no  right  to  recover  the  amount 
of  such  note  from  the  company,  although  the  jury  should  further  find 
that  the  said  A.  A.  W.  was  the  agent  of  the  company,  superintend- 
ing those  works,  grounds  and  business  as  manufacturers  of  cotton 
goods,  carrying  on  other  concerns  auxiliary-  thereto. 

14.  That  by  the  Act  incorporating  the  said  Manufacturing  Com- 
pany,  the  objects  of  such  incorporation  is  declared  to  be  the  manu- 
facturing and  vending  cotton  goods,  and  the  carrying  on  of  any  other 
branches  of  manufactures  in  their  discretion  ;  and  the  said  A.A.  W. 
being  shewn  by  the  evidence  to  be  their  agent,  that  unless  otherwise 
proved,  his  agency  is  limited  to  the  business  of  the  company,  con- 
nected with  or  relating  to  the  objects  aforesaid. 

15.  That  the  contract  for  the  land  to  secure  the  payment  of  the 
pun^hase  money,  of  which  the  note  offered  in  evidence  was  given, 
was  the  individual  contract  of  A.  A.  W.,  and  not  the  contract  of  the 
defendants,  because  the  bond  of  conveyance  executed  by  plaintiff 
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for  said  land,  is  the  only  legal  evidence  of  the  character  of  said  ood- 
tract. 

And  the  Court,  [Dorset,  C.  J.,  Wilkinson  and  Bseweb,  A.  J.,] 
gave  the  directions  as  asked  in  the  second,  third,  fourth,  fifth,  sixth, 
ildventh,  eighth,  ninth,  tenth,  eleventh,  thirteenth  and  fourteenth 
prayers,  but  refused  the  instructions  asked  for  in  the  first,  twelfth 
and  fifteenth  prayers.  To  which  refusal  of  the  Court  the  defendants 
excepted. 

The  verdict  and  judgment  being  against  the  defendants,  they 
appealed  to  this  Court. 

The  cause  was  argued  before  Stephen,  Chambers,  and  Spencb, 
JJ. 

Williams  and  W.  Sehley,  for  the  appellants.  R.  I.  Boune,  for  the 
appellees. 

^^-  *  Stephen,  J.,  delivered  the  opinion  of  this  Court.  We 
•'^*  think  there  was  error  in  the  opinion  of  4the  Court  in  this  first 
bill  of  exceptions.  The  principle  appears  to  be  well  settled,  that 
where  a  note  is  executed  by  an  agent,  before  it  is  admissible  in  evi- 
dence, it  is  necessary  to  prove,  not  only  his  signature,  but  the  author- 
ity by  which  it  is  made.  Speaking  of  the  action  of  assumpsit  od 
promissory  notes,  Rosooe^  in  his  Treatise  on  Evidence^  174,  says: 
^^The  making  of  the  note  will  be  proved  by  proving  the  hand-writing 
of  the  defendant,  or  if  made  by  an  agent,  by  proof  of  the  hand- 
writing, and  authority  of  such  agent. 

After  it  was  admitted  by  both  plaintiff  and  defendant,  that  the 
note  given  in  evidence  by  the  plaintiff  was  one  of  the  notes  referred 
to  in  the  bond  of  conveyance,  and  that  it  was  given  to  secure  the 
payment  in  part  of  the  purchase  money  for  the  land  therein  de- 
scribed, the  defendants  prayed  the  Court  to  give  several  instructioDS 
to  the  jury,  all  of  which  were  granted  except  the  first,  twelfth  and 
fifteenth  prayers;  for  the  refusal  to  grant  which,  the  defendants 
excepted. 

It  seemed  to  be  conceded  by  the  counsel  for  the  appellants  in  the 
course  of  the  argument,  that  the  Court  below  were  right  in  refosini^ 
the  twelfth  prayer,  it  is  therefore  only  necessary  to  decide  upon  the 
propriety  of  rejecting  the  first  and  fifteenth. 

The  first  prayer  was,  that  the  promissory  note  offered  in  evidence 
by  the  plaintiff,  was  not  the  note  of  the  said  Savage  Manufactariog 
Company,  and  that  they  were  not  legal  parties  thereto.  This  prayer 
we  think  the  Court  ought  to  have  granted.  It  appears  by  the  bond 
of  conveyance,  (the  execution  of  which  was  admitted  by  the  par- 
ties,) that  the  purchase  was  made  by  Williams,  on  his  own  accoant. 
The  conveyance  was  to  be  made  to  him  and  his  heirs,  and  there  is 
an  express  stipulation  that  he  and  his  heirs  shall  quietly  and  peace- 
ably enjoy  the  property  purchased,  without  any  hindrance  by  the 
said  obligor,  or  any  person  claiming  under  him.     The  purchase, 
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therefore,  being  made  by  him  on  his  own  account,  and  the  note  being 
given  to  secure  the  payment  of  the  purchase  money,  the  note  was 
iDTalid  and  a  nullity,  so  far  as  the  appellants  were  attempted  q^^ 
•  to  be  bound  thereby'.  It  being  conceded,  that  by  the  terms  •'^'* 
of  their  charter,  they  had  no  power  to  assume  such  a  responsibility. 

The  fifteenth  prayer,  we  think,  also  ought  to  have  been  granted. 
The  bond  of  conveyance  was  the  only  legal  evidence  of  the  nature 
and  character  of  the  contract,  and  it  demonstrated  that  Williams, 
and  Dot  the  company,  was  the  purchaser  of  the  laud  therein  speci- 
fied. Parol  evidence  was  not  admissible  to  varv  or  contradict  it  in 
that  respect,  as  seems  to  be  clear  upon  authority.  See  Ros.  Ev.  J. 
9,  and  12  John.  Rep.  77,  where  it  is  said,  that  parol  evidence  is  inadmis- 
sible to  prove  that  a  grant  made  to  one  person  was  intended  to  be 
made  to  another.  See  also  same  book,  page  488,  where  it  is  said, 
^ that  parol  evidence  is  inadmissible  to  show  that  a  lease  executed 
in  the  name  of,  and  reserving  a  rent  to  one  person,  was  intended  for 
the  benefit  of  another.'^ 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
Court  below  was  erroneous,  and  ought  to  be  reversed. 

Judgment  reversed. 


BiOHABD  B.  WA.TEES  and  others  vs.  The  State  of  Maeyland. 

December,  1843. 

The  collector  of  taxes  is  regarded  as  an  agent  of  the  State,  and  where  he 
admits  the  collection  of  taxes,  he  will  not  be  heard  to  urge  in  his  defence 
to  a  suit  for  their  recovery,  that  the  money  he  had  received  was  on  ac- 
count of  taxes  which  the  Legislature  had  no  constitutional  power  to 
impose. 

The  question  of  constitutional  authority  to  levy  a  tax,  may  arise  between 
the  collector  and  the  person  taxed,  before  payment,  or  after  payment 
between  the  State  and  such  person,  (a) 

By  the  Act  of  183V,  ch.  281,  a  board  of  managers  was  provided  for,  to  re- 
move free  negroes  and  mulattoes  from  Maryland  to  Liberia.  The  treas- 
urer was  directed  to  pay  them  certain  sums  of  money  for  the  objects  of 
their  appointment,  which  he  was  authorized  to  borrow  on  behalf  of  the 
State.  The  8th  section  *of  the  Act  declared,  that  for  the  purpose  of 
raising  a  fund  to  pay  the  principal  and  interest  of  the  loans  aforesaid, 
the  levy  Courts,  &c.  were  authorized  annually  to  levy  on  the  assessable 
property  within  their  respective  counties,  clear  of  the  expense  of  col- 
lection severally,  as  follows:  *  on  Montgomery  County  the  sum  q^q 
of  $340.66.  and  so  on  each  of  the  counties  the  specific  sum  men-  «'"•' 
tioned  in  the  Act  as  to  each,  which  said  sums  shall  be  collected  in  the 
same  manner  and  by  the  same  collectors  as  the  county  charges  are  col- 
lected, the  levy  Court,  &c.  taking  bond  with  sufficient  security  from 
each  collector  for  the  faithful  collection  and  payment  of  the  money  in 

(a)  Approved  in  O'Neal  ys.  Board,  &c.  27  Md.  240;  State  vs.  R.  R.  Co.  34 
Md.  865. 
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the  treasury  at  the  time  of  paying  other  public  moneys,  to  and  for  the 
use  of  the  State.    Held: 

Ist.  That  this  tax  was'not  laid  for  the  support  of  government,  but  with  a 
political  view  for  the  good  government  and  benefit  of  the  community, 
which  is  apparent  from  its  provisions,  and  the  general  course  of  legisla- 
tion on  this  subject. 

2nd.  That  as  the  Act  required  another  bond  to  be  given,  payable  to  the 
treasury,  the  Legislature  never  looked  to  the  bond  given  under  the  Act 
of  1794,  ch.  53,  as  furnishing  any  security  for  the  collection  of  the  tax 
imposed  by  the  Act  of  1831,  ch,  281. 

3rd.  The  collector -s  bond  taken  under,  and  in  view  of  the  Act  of  1794,  ch. 
53,  is  not  responsible  for  the  tax  of  1831,  ch.  281. 

Before  a  law  imposing  a  tax  of  a  specific  sum  on  each  county,  for  the  sup- 
port of  government,  can  be  considered  as  violating  the  13th  section  of 
Bill  of  Rights,  it  ought  to  appear  clearly,  that  the  persons  taxable  are 
not  made  to  contribute  according  to  their  actual  worth  in  real  and  per- 
sonal property. 

In  the  absence  of  evidence,  this  Court  is  bound  to  presume,  that  such  a  tax 
was  laid  according  to  the  provisions  of  the  Constitution,  and  that  the 
Legislature  may  have  divided  it  among  the  counties,  according  to  the 
valuation  of  property  in  such  local  jurisdictions,  and  had  such  evidence 
before  them  as  guided  their  judgment  in  that  particular. 

Contracts  between  collectors  of  public  money  and  their  securities  with  the 
Government,  must  be  construed  in  reference  to  the  terms  used  in  them, 
and  by  the  laws  under  which  they  were  made. 

Appeal  from  Montgomery  County  Court.  This  was  an  action  of 
debt,  commenced  on  the  11th  May,  1838,  by  the  State  against  the 
appellants,  on  their  bond,  dated  25tb  September,  1835,  subject  to 
the  following  condition : 

'^  The  condition  of  the  above  obligations  is  such  that  if  the  above 
bound  Richard  E.  Waters,  do  and  shall  well  and  faithfully  execote 
his  office  as  collector  of  Montgomery  County,  and  the  several  duties 
required  of  him  by  law,  and  shall  well  and  truly  account  for  and  pay 
to  the  justices  of  the  Levy  Court,  or  their  order,  the  several  sums  of 
money  which  he  shall  receive  and  be  answerable  for  by  law,  at  such 
times  as  the  law  shall  direct,  then  the  above  obligation  to  be  void 
and  of  none  effect,  else  to  be  and  remain  in  full  fcfrce  and  virtue  in 
law." 

♦  The  defendants,  after  craving  oy'er  of  the  bond  and  condi- 
•'^^  tion,  pleaded  general  performance  by  the  said  Bichard  B. 
Waters  to  the  declaration  of  the  State. 

The  State  replied,  that  by  an  Act  of  the  Greneral  Assembly  of  the 
said  State,  passed  at  a  Session  of  Assembly,  begun  and  held  at  the 
City  of  Annapolis,  on  Monday,  the  20th  day  of  December.  1831,  and 
ended  on  Wednesday*,  the  14th  day  of  March,  1832,  entitled,  "an 
Act  relating  to  people  of  color  in  this  State,"  it  was,  amongst  other 
things,  enacted,  that  for  the  purpose  of  raising  a  fund  to  pny  the 
principal  and  interest  of  the  loans  authorized  and  required  by  said 
Act,  the  Levy  Courts  or  commissioners  of  the  several  counties  of  this 
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State,  were  thereby  authorized  aDnnally,  during  the  continuance  of 
the  said  Act,  to  levy  on  the  assessable  property  within  their  respec- 
tive counties,  clear  of  the  expense  of  collection  severally,  the  several 
Sams  of  money  in  said  Act  mentioned,  and  particularly  on  Mont- 
gomery County,  the  sum  of  $340.66,  which  said  amount  or  sura  of 
$340.66  was  directed  by  said  Act  to  be  collected  annually  in  the 
same  manner,  and  by  the  same  collector,  as  county  charges  were  col- 
lected ;  and  the  said  State,  by  its  said  attorney,  further  saith,  that 
by  an  Act  of  the  General  Assembly  of  the  said  State,  passed  at  a 
Session  of  Assembly,  begun  and  held  at  the  City  of  Annapolis,  on 
Monday,  the  29th  day  of  December,  1834,  and  ended  on  Saturday, 
the  2l8t  day  of  March,  1835,  entitled,  "an  Act  to  provide  more 
effectually  for  the  levy  and  collection  of  the  tax  imposed  for  the  pur- 
pose of  colonizing  the  free  people  ot  color  of  this  State,  by  an  Act, 
entitled,  an  Act  relating  to  people  of  color  in  this  State,  passed  at 
December  Session,  1831,  ch.  281,"  it  was,  amongst  other  things, 
enacted,  that  it  should  be,  and  was  thereby  made  the  absolute  duty 
of  the  Levy  Court  or  commissioners  of  the  county,  as  the  case  may  be, 
of  the  several  counties  of  this  State,  to  levy  on  the  assessable  prop- 
erty within  their  several  and  respective  counties,  during  the  con- 
tinuance of  the  Act  of  December  Session,  1831,  ch.  281,  the  several 
amounts  by  the  eighth  section  of  the  said  Act,  and  the  supplements 
thereto,  authorizing  to  be  levied  on  the  assessable  property  of  each 
of  said  ♦  counties  respectively,  and  the  said  Levy  Courts  and  q^V 
commissioners  were  thereby  absolutely  required,  fully  and  in  ^"^ 
every  respect  to  comply  in  future  with  terms,  conditions  and  require- 
ments of  the  eighth  section  of  the  aforesaid  Act,  or  as  long  as  the 
same  shall  be  and  remain  in  force ;  and  that  it  should  be,  and  was 
thereby  made  the  duty  of  the  Levy  Court  or  commissioners  of  the 
county  of  each  and  every  county  of  this  State,  in  which  the  said  tax 
shall  not  have  been  heretofore  regularly  and  fully  levied,  to  levy 
when  they  shall  respectively  next  levy  the  annual  taxes  or  county 
levy  for  the  county  purposes  of  each  of  said  respective  counties,  on 
the  assessable  property  within  each  county,  with  interest  respec- 
tively, the  arrears  of  said  tax  then  due  by  each  of  said  counties 
re8|)ectively,  agreeably  to  the  provisions  of  the  aforesaid  eighth 
section  of  the  aforesaid  Act,  and  to  provide  for  the  collection  and 
payment  over  of  the  same  to  the  Treasurer  of  the  Eastern  or  Western 
Shore,  as  the  case  might  be,  in  the  same  manner  as  is  prescribed 
for  in  the  eighth  section  of  the  Act  aforesaid;  and  that  it  should 
he  the  duty  of  the  Levy  Court  or  commissioners  of  the  county,  as 
the  case  might  be,  of  each  and  every  county  in  this  State,  to  forward 
to  the  Treasurer  of  the  Western  Shore,  within  one  month  after  they 
shall  have  res{)ective]y  levied  the  tax  or  dues  aforesaid,  a  certificate 
that  the  same  has  been  duly  levied  and  placed  in  the  hands  of  the 
proper  officer  for  collection,  and  that  it  should  be  the  duty  of  the 
Treasurer  of  the  Western  Shore,  and  he  was  thereby  authorized  and 
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reqair6d,if  there  shoald  not  have  been  reoeired  from  the  Levy  Goart 
or  the  commissioners  of  the  ooanty  as  the  case  might  be,  of  ea^ 
county  in  this  State,  a  certificate  of  the  levy  of  said  tax  having  been 
made,  according  to  the  provisions  of  the  said  Act,  and  of  the  eighth 
section  of  the  Act  of  eighteen  hundred  and  thirty-one,  chapter  two 
hundred  and  eighty-one,  entitled,  ^'  an  Act  relating  to  the  people  of 
color  of  this  State,"  to  deduct  on  or  before  the  first  day  of  December, 
in  each  and  every  year,  from  that  portion  of  the  iree  school  fund  which 
might  be  payable  to  the  county  authorities  of  any  and  each  conoty 
which  may  have  failed  to  forward  such  certificates,  and  in  which 
^  such  tax  shall  not  have  been  levied,  an  *  amount  equal  to  the 
oUo  amount  of  said  tax  which  may  at  the  time  be  in  arrears  and 
not  levied  by  each  of  said  counties  respectively,  so  in  default  and 
neglecting  to  comply  with  the  provisions  of  the  said  Act,  as  passed 
at  the  session  of  one  thousand  eight  hundred  and  thirty-four,  and 
the  sum  so  deducted,  the  treasurer  should,  to  the  ordinary  purposes 
of  the  treasury,  to  be  reimbursed,  however,  to  the  free  school  fnnd 
of  each  county  respectively,  whenever  the  said  tax  should  be  there- 
after duly  levied,  collected  and  paid  into  the  treasury  from  the  ooanty 
so  in  default,  and  subjected  to  such  deduction.  And  the  said  State, 
by  its  said  attorney,  in  fact  saith,  that  the  Levy  Court  of  Mont- 
gomery County  did  not  levy  on  the  assessable  property  within  the 
said  county,  clear  of  the  expense  of  collection,  the  said  sum  of  three 
hundred  and  forty  dollars  and  sixty-six  cents,  for  three  several  years, 
that  is  to  say,  for  the  years  one  thousand  eight  hundred  and  thirty- 
two,  one  thousand  eight  hundred  and  thirty-three,  and  one  thousand 
eight  hundred  and  thirty-four,  amounting  in  the  whole  to  the  princi- 
pal sum  of  one  thousand  and  twenty-one  dollars  and  ninety-eight 
cents,  clear  of  interest  and  the  expense  of  collection ;  and  that  the 
said  Act,  entitled  <'  an  Act  relating  to  the  people  of  color  of  this 
State,"  was  during  the  said  several  years  in  full  force,  and  still  con- 
tinues so  to  be;  and  that  the  Jjevy  Coart  of  Montgomery  Coonty, 
did  at  the  first  meeting  of  the  said  Court,  after  the  enactment  of  the 
said  Act,  passed  at  December  Session  one  thousand  eight  hundred 
and  thirty-four,  chapter  one  hundred  and  ninety-seven,  for  the  par- 
pose  of  levying  the  annual  taxes  of  said  county,  that  is  to  say,  on 
the  twenty-second  day  of  September,  one  thousand  eight  hundred 
and  thirty-five,  did  levy  on  the  assessable  property  of  said  county, 
with  interest,  for  each  and  several  year,  the  arrears  of  said  tax  then 
due  from  said  county,  and  did  provide  for  the  payment  and  collec- 
tion of  the  same  to  the  Treasurer  of  the  Western  Shore,  according 
to  law,  and  which  arrears  of  tax,  with  the  interest  thereon,  so  remain- 
ing unpaid,  and  so  ordered  to  be  levied,  amounted  to  the  sum  of  one 
thousand  one  hundred  and  forty>four  dollars  and  fifty-eight  cents; 
and  the  said  Levy  Court,  did  at  the  same  time,  levy  on  the 
•'^  ■  ♦  assessable  property  of  said  county  the  further  sum  of  three 
hundred  and  forty  dollars  and  sixty  cents,  due  for  the  year  one  thoos- 
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and  eight  hundred  and  tbirtj-five,  clear  of  the  expense  of  collection^ 
acconliug  to  the  directions  of  the  Act  of  Assembly,  passed  at  Decem- 
ber Session  one  thousand  eight  hundred  and  thirty-one,  entitled  '^au 
Act  relating  to  people  of  color  in  this  State ;"  and  which  said  several 
sums  of  money  amounted  in  the  whole  to  the  sum  of  fourteen  hun- 
dred and  eighty-five  dollars  and  twenty-four  cents ;  and  which  the 
said  last  mentioned  sum  of  mone^^  was  to  be  collected  and  paid  by 
the  said  Bichard,  who  was  then  add  there*  collector  of  the  county 
aforesaid,  to  the  Treasurer  of  the  Western  Shore,  in  the  year  one 
thousand  eight  hundred  and  thirty  five,  according  to  the  aforesaid 
Acts  of  Assembly,  and  into  whose  hands,  as  collector  aforesaid,  the 
same  was  placed  for  collection  ;  which  said  last  mentioned  sum  of 
money,  after  the  making  the  writing  obligatory  aforesaid,  by  virtue 
of  the  Acts  of  Assembly  aforesaid,  and  his  office  of  collector  afore- 
said, the  said  Richard  did,  in  the  year  one  thousand  eight  hundred 
and  thirty-five,  at  the  county  aforesaid,  collect  j-nd  receive,  but  the 
same  the  said  Richard  hath  not  rendered  or  paid,  but  the  same  to 
the  said  Treasurer  of  the  Western  Shore  to  render  or  pay,  he  has 
altogether  refused,  and  still  doth  refuse;  and  this  the  said  State,  by 
its  attorney,  is  ready  to  verify  ;  wherefore  the  said  State  prays,  &c. 
To  this  replication  the  appellants  demurred  generally,  and  the 
CoQrt  having  thereupon  rendered  judgment  against  them,  they 
prosecuted  this  appeal. 

The  cause  was  argued  before  Stephen,  Abgheb,  and  Chambers^ 
JJ. 

Carter  and  A.  0.  Magruder,  for  the  appellants.  Boyle,  D.  A,  G., 
for  the  State. 


Abcheb,  J.  delivered  the  opinion  of  this  Court.  It  is  admitted 
by  the  demurrer  in  this  case,  that  the  collector  has  received  all  the 
taxes  levied  on  the  assessable  property  of  Montgomery  County,  the 
non-payment  of  which  furnishes  ♦  the  subject  of  this  suit,  q^q 
Having  thus  admitted  the  receipt  of  the  money,  the  collector,  *'^® 
who  is  in  the  light  of  an  agent  of  the  State,  could  not  be  heard  to 
urge  in  his  defence  to  a  suit,  that  the  money  he  had  received,  was  on 
account  of  taxes  which  the  Legislature  had  no  constitutional  power 
to  impose.  The  question  of  constitutional  authority  to  levy  the  tax 
would  properly  arise  between  the  collector  and  the  person  taxed^ 
before  payment,  or,  after  payment,  between  the  State  and  such 
person. 

But  supposing  that  it  is  entirely  competent  for  all  the  defendants 
to  urge  the  unconstitutionality  of  the  law  imposing  these  taxes,  we 
will  inquire  whether  they  are  obnoxious  to  the  objection. 

Id  the  argument  of  the  counsel  of  the  appellant  it  is  contended, 
that  the  tax  in  controversy,  is  one  laid  for  the  support  of  govern- 
ment.   If  it  were  conceded  that  this  was  the  fact,  we  should  by  no 
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means  be  prepared  to  pronounce  an  opinion  against  it,  as  violatinfi; 
the  13th  Article  of  the  Bill  of  Bights.  Before  such  a  judgmeDt 
conid  be  formed,  it  ought  to  appear  clearly  to  us,  that  persoDs 
taxable,  are  not  made  to  contribute  according  to  their  actual  worth 
in  real  and  personal  property.  We  should  be  bound  to  presume,  in 
the  absence  of  evidence,  that  the  tax  imposed  by  the  Act  of  1831, 
ch.  281,  was  laid  according  to  the  provisions  of  the  Constitation. 
The  Legislature  may  have  divided  this  tax  among  the  counties  ac- 
cording to  the  valuation  of  property  in  such  local  jurisdictions,  and 
we  must  suppose,  in  the  present  state  of  the  record,  had  such  evi- 
dence before  them  as  guided  their  judgment  in  this  particolar. 
There  is  nothing  on  the  face  of  the  law  which  indicates,  that  the 
Legislature  adopted  an  arbitrary  rule  in  the  apportionment  of  the 
tax  without  regard  to  the  constitutional  provision  on  the  subject. 

But  the  tax,  as  we  apprehend,  has  not  been  laid  for  the  support  of 
government,  but  with  a  political  view,  for  the  good  government  and 
benefit  of  the  community.  The  Act  of  1831,  ch.  281,  it  is  true  does 
not  declare,  that  the  tax  is  imposed  with  a  political  view,  bat  it  is 
quite  apparent  from  its  provisions  and  the  general  course  of  legisla- 
^^^  tion  on  this  subject,  that  ♦such  was  the  design  of  the 
^^^  Legislature.  The  residence  of  free  negroes  in  the  State,  who 
should  thereafter  be  manumitted,  was  to  be  dependent  upon  evi- 
dences of  extraordinary  good  conduct,  and  if  such  should  not  be 
furnished,  provision  is  made  in  case  of  their  refusal  to  emigrate,  for 
their  transportation  beyond  the  limits  of  the  State.  It  thus  appears 
they  are  treated  as  a  vicious  or  dangerous  population,  and  to  lessen 
the  number,  provision  is  made  by  the  law  for  the  removal  of  all  by 
their  consent,  and  for  the  transportation  of  such  as  might  be  there- 
after liberated,  who  refused  to  go,  or  did  not  furnish  the  evidence 
required  of  their  character.  In  the  same  spirit,  laws  have  been 
passed  to  prevent  their  migration  to  this  State ;  to  make  it  unlawful 
for  them  to  bear  arms ;  to  guard  even  their  religious  assemblages 
with  peculiar  watchfulness.  Other  laws  might  be  adverted  to,  for 
the  purpose  of  shewing  the  light  in  which  this  population  has  been 
regarded  by  the  Legislature,  but  we  deem  it  unnecessary ;  presuming 
that  enough  has  been  said  to  lead  us  to  the  conclusion,  that  a  law 
passed  for  the  removal  of  a  population  viewed  in  such  a  light,  has 
been  enacted  with  a  political  view. 

By  the  Act  of  1794,  ch.  53,  a  bond  is  required  to  be  taken  from  the 
collector  of  the  county  charge,  the  condition  of  which,  as  prescribed 
by  the  law  is  as  follows : 

"  That  if  the  above  bound shall  well  and  faithfully  execote 

his  office,  and  the  several  duties  required  of  him  by  law,  and  shall 
well  and  truly  account  for  and  pay  to  the  justices  of  the  Levy  Court, 
or  their  order,  the  several  sums  of  money  which  he  shall  receive  or 
be  accountable  for  by  law,  at  such  time  as  the  law  shall  direct,  then 
the  above  obligation  shall  be  void." 
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TheboDd  apon  which  this  suit  has  been  institated,  conforms  in  all 
respects,  to  the  bond  required  to  be  taken  by  the  Act  of  1794,  ch.  63, 
the  condition  of  which  we  have  just  referred  to. 

By  the^  Act  of  1831,  ch.  281,  sec.  8,  it  is  declared,  that  the  sums 
levied  on  the  counties  for  paying  the  principal  and  interest  of  the 
sum  by  that  Act  directed  to  be  borrowed,  for  removing  the  free 
people  of  color,  shall  be  collected  in  the  same  ♦  manner,  and  q^^ 
by  the  same  collectors  as  county  charges  aFe  collected,  and  •'^^ 
directs  bond  to  be  taken  with  sufficient  security  from  such  collector, 
"for  the  faithful  collection  and  payment  of  the  money  in  the 
treasury  of  the  Eastern  and  Western  Shore,  as  the  case  may  be,  at 
the  time  of  paying  other  public  moneys  to  and  for  the  use  of  the 
State." 

If  by  the  Act  of  1831,  ch.  281,  a  bond  had  not  been  directed  to  be 
taken  of  the  collector,  to  pay  the  tax  to  be  collected  under  its  pro- 
visions into  the  treasury,  the  words  of  the  condition  of  the  bond 
taken  under  the  Act  of  1794,  ch.  53,  would  probably  have  been  suffi- 
cient to  have  entitled  the  State  to  a  recovery  for  the  taxes  now  in 
controversy. 

But  the  contracts  of  the  collectors  and  tbeir  securities,  with  the 
government,  must  be  construed  in  reference  to  the  terms  used  in 
such  contracts,  and  by  the  laws  under  which  tl^ey  were  made.  As 
the  law  of  1831,  ch.  281,  has  required  another  bond  to  be  given 
payable  to  the  treasury-,  we  believe  the  Legislature  never  looked  to 
the  bond  given  under  the  Act  of  1794,  ch.  63,  as  furnishing  any  se- 
curity for  the  collection  of  what  is  commonl^^  called  the  colonization 
tax,  directed  to  be  levied  by  the  law  of  1831,  ch.  281.  The  parties 
must,  in  this  view  of  the  law,  be  considered  as  not  contracting  in 
refereuce  to  the  latter  law,  or  as  contemplating  any  responsibility  for 
the  collection  of  that  tax. 

It  is  also  worth  V  of  remark,  that  the  condition  of  the  bonds  re- 
quired  to  be  taken  under  these  laws,  demand  payment  of  the  sums 
coliocted  to  difierent  officers.  By  the  first,  payment  is  to  be  made  to 
the  justices  of  the  Levy  Court,  by  the  latter  to  the  treasurer. 
From  the  above  considerations,  we  are  satisfied,  that  no  recovery 
can  be  had  on  the  bond  in  suit  in  this  case,  for  the  tax  now  in  con- 
troversy. 

We  presume  as  the  law  directs,  that  a  bond  has  been  taken  under 
the  Act  of  1831,  eh.  281,  which  could  alone  be  sued  on.  If  no  such 
bond  has  been  taken,  the  State  is  without  remedy  against  the  sure- 
ties on  this  bond.  Judgment  reversed. 


n 
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311    •S.  and  H.  Howard  vs.  The  Wilmington  and  ^Susque- 
hanna Railboad  Company. — ^December,  1843. 

Where  the  parties  entered  into  a  contract,  to  construct  a  road  between  two 
given  points,  which  from  its  nature  was  an  entire  indivisible  contract, 
and  afterwards  entered  into  another  agreement  for  the  performance  of 
the  same  work,  either  in  part,  or  in  the  whole,  at  a  different  price,  the 
latter  is  an  extinguishment  of  the  first  contract. 

Where  an  entire  contract  is  extinguished  in  part  or  in  the  whole,  an  action 
on  the  contract  itself  cannot  be  sustained. 

Where  an  entire  contract  is  extinguished  in  part  or  in  whole,  bj  the  making 
a  new  one  for  a  part  of  the  subject-matter  of  the  first,  it  is  not  safficient 
for  the  plaintiff,  who  seeks  to  recover  damages  for  a  violation  of  the 
original  agreement,  and  to  repel  the  legal  presumption  of  a  merger  in 
such  a  case,  to  aver  that  he  entered  into  the  second  contract  with  an 
express  understanding  on  his  part,  and  so  declared  to  the  defendant  at 
the  time,  that  the  first  contract  was  not  waived,  except  so  far  as  it  was 
covered  by  the  second;  but  the  fact  of  assent  by  the  other  party  should 
.  have  been  also  averred. 

The  legal  presumption  of  a  merger,  as  where  two  contracts  are  successively 
entered  into  upon  the  same  subject-matter,  is  not  to  be  repelled  by  evi- 
dence of  the  silence  of  one  party,  but  assent  of  parties  must  be  averred 
and  proved,  to  prevent  such  presumption  from  operating. 

Whether  parol  evidence  of  such  assent  would  be  received  to  vary  the  effect 
of  the  second  contract  upon  the  first,  both  being  in  writing.    Quere. 

Where  a  contract  has  been  vacated  and  rendered  legally  inoperative  in  part 
by  the  consent  of  the  plaintiff,  no  action  can  be  sustained  upon  it  for 
the  recovery  of  damages  on  the  ground,  that  the  plaintiffs  was  prevented 
by  the  wrongful  act  of  the  defendant  from  fulfiling  it. 

Where  an  original  contract  has  been  rescinded  by  the  parties  after  it  has 
been  performed  in  part,  either  by  a  waiver  of  the  performance  of  the 
balance  of  the  contract,  or  entering  into  a  new  one  so  inconsistent  with 
the  first  as  to  be  wholly  irreconciliable  with  it,  in  such  caa^  a  recovery 
may  be  had  for  the  performance  on  a  general  count ;  but  not  by  declar- 
ing on  the  contract  itself,  (a) 

It  is  a  rule  in  pleading,  that  each  party  tacitly  admits  all  such  traversable 
allegations  on  the  opposite  side,  as  he  does  not  traverse. 

In  July,  1886,  the  plaintiff  contracted  with  the  defendant,  to  construct  a 
railroad  according  to  certain  specifications,  to  complete  one  mile  by  the 
15tb  October,  and  the  residue  by  the  1st  of  November  following.  The 
defendant  agreed  to  pay  in  monthly  payments,  according  to  the  meas- 
urement and  valuation  of  his  engineer,  retaining  from  each  payment 
fifteen  per  cent,  until  the  final  completion  of  the  work,  and  was  author-, 
ized  in  certain  cases  to  declare  the  contract  forfeited,  from  which  the 
plaintiff  should  have  no  appeal.  The  plaintiff  averred,  that  he  dili- 
f%'mA  gently  prosecuted  his  work,  *&c.  until  the  17th  September,  when 
9i.iC  he  was  prevented  by  a  writ  of  injunction,  served  on  him  until 


(a)  Cited  in  Jenkins  vs.  Long^  8  Md.  142.    See  Wathins  vs.  Hodges^  6  H.  & 
J.  87;  Watchman  vs.  Ooofc,  5  G.  &  J.  155. 
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the  dOth  October,  from  going  on;  that  the  engineer  of  the  defendant 
had  not  complied  with  his  duty,  stating  the  particulars  of  his  breach 
thereof  under  the  contract;  that  he  proceeded  after  the  1st  November, 
uDder  the  orders  of  the  defendant  to  prosecute  the  work  until  the  19th 
January,  and  that  the  work  done  under  the  agreement  in  December, 
1836,  was  estimated  by  defendant's  engineers,  at,  &c.  which  sum  not 
being  paid,  the  defendant  on  the  19th  January,  fraudulently,  and  for 
the  illegal  purpose  of  imposing  better  terms  on  the  plaintiff,  &c.  de- 
chired  the  contract  forfeited.  The  defendant  pleaded,  that  the  contin- 
gencies (stating  thefai,)  on  which  the  right  to  forfeit  the  contract  de- 
pended, had  occurred,  and  that  on  the  19th  January,  he  had  in  virtue  of 
his  reserved  power,  forfeited  the  agreement.  To  this  the  plaintiff  de- 
murred generally.    Held: 

1.  That  the  breaches  of  contract,  not  denied  by  the  plea,  were  admitted. 

3.  That  the  illegal  and  fraudulent  purpose,  for  which  the  contract  was  al- 
leged to  have  been  annulled,  was  also  admitted. 

3.  That  the  annulling  the  contract  under  the  circumstances,  was  a  breach 

thereof. 
Where  a  contract  is  broken,  the  plaintiff  will  be  entitled  to  some  damages, 

whether  they  be  stated  or  not. 
Damages  are  implied  from  a  breach  of  a  contract. 

Wherever  damages  necessarily  and  naturally  arise  from  the  breach  com- 
plained of,  and  may  therefore  be  implied,  they  need  not  be  stated;  other- 
wise they  must,  to  prevent  surprise. 

Where  a  breach  of  contract  is  relied  on,  from  which  damages  necessarily 
and  naturally  arise,  the  general  conclusion,  that  the  plaintiff  has  sus- 
tained damage  in,  &c.  is  sufi^cient  to  all  the  counts  in  the  declaration, 
and  obviates  the  necessity  of  charging  damages  generally  in  each  one  of 
them. 


Appeax.  from  Cecil  County  Court.  This  was  an  action  of  as- 
SQinpsit,  commenced  on  the  2l8t  March,  1837,  by  the  appellants 
against  the  appellees.  / 

The  plaintiff's  declaration  contained  nine  counts. 

The  defendant  pleaded  nine  pleas,  viz : 

Ist  and  2nd  plea,  non  assumpsit  and  payment  to  all  the  connts  on 
which  issues  were  joined. 

3rd  plea  was  to  the  4th  count. 

^th  plea  to  the  5th  coant. 

5th  plea  to  the  6tb  count. 

6th  plea  to  the  8th  count. 

7th  plea  to  the  1st  count. 

8th  plea  to  the  2ud  count. 

•  9tb  plea  to  the  3rd  count.  Qi  o 

To  these  seven  last  pleas,  the  plaintiffs  demurred  gencr  *'*•' 
rally. 

The  County  Court  overruled  the  demurrers,  and  decided  the  pleaa 
to  be  sufficient  in  bar  of  the  action. 

At  the  trial  in  this  Court  the  parties  agreed,  that  the  general 
coants  in  the  plaintiff's  declaration  should  be  abandoned  and  stricken 
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therefrom ;  that  the  jadgment  for  the  defendants  shoald  be  regarded 
and  treated  as  a  general  judgment,  and  that  the  case  sbonid  be 
argued  and  heard  upon  the  demurrers  to  the  pleas  filed  to  the  1st, 
2nd,  3rd,  4th,  5th,  6th,  8th  and  9th  cbunts  of  the  plaintiff's  declara- 
tion. 

The  plaintiffs  declared  as  follows : 

Ist  Count. — For  that  whereas  the  said  plaintiffs  heretofore,  were 
employed  in  executing  work  and  labor  upon  railroads  and  canals 
as  their  proper  business,  &c.,  and  whilst  they  were  so  employed,  to 
wit,  on  the  Ist  October,  1835,  at,  &c.,  at  the  request  of  the  defend- 
ants, they  the  said  plaintiffs,  did  make  and  enter  into  a  contract  or 
agreement  with  the  said  W.  and  S.  B.  B.  Co.,  to  graduate  the  W. 
and  S.  Bailroad  between  Cbarlestown  and  Havre  de  Grace,  for 
twenty-four  cents  per  cubic  yard  for  excavation,  grubbing  and  pur- 
chasing land  for  eubankment  across  Principio  Valley  included.  The 
plaintiffs  to  purchase  land  to  supply  material  for  enbaukment  when 
it  could  not  be  supplied  from  the  road,  without  making  a  haul  of  less 
than  eleven  hundred  feet;  all  rock  or  other  material  that  could  not 
be  removed  without  blasting,  to  be  left  to  the  superintending  agent, 
and  if  said  agent  and  plaintiff^  could  not  agree  as  to  the  price,  the 
agent  might  re-let  this  part  of  the  work  to  any  other  person,  as  spe- 
cified in  the  former  specifications  of  said  company*  of  the  first  and 
second  divisions.  And  the  said  plaintiffs  aver,  that  after  the  making 
the  contract  aforesaid,  and  in  consideration  thereof,  to  wit^  on,  &c, 
at,  &c.,  and  also  in  consideration,  that  the  said  plaintiffs  then  and 
there  undertook  and  faithfully  promised  the  defendants  to  ful61,  per- 
form and  keep  the  said  contracts,  all  things  on  said  plaintiffs'  part 
to  be  performed,  fulfilled  and  kept.  They  the  said  defendants,  under- 
took  and  faithfully  promised  the  said  plaintiffs  to  perform, 
**  "  ^  and  fulfil  ♦  and  keep  the  said  contract  in  all  things  on  defend- 
ants' part,  to  be  performed,  fulfilled  and  kept,  to  wit,  on,  &c.,  at,  &c. 
And  the  said  plaintiffs  declare,  that  they  have  always. siuce  the 
making  of  the  said  contract,  been  able,  ready  and  willing  to  perform, 
fulfill  and  keep  all  things  in  said  contract  specified  on  their  part  to  be 
performed,  fulfilled  and  kept,  according  to  the  true  intent  and  mean- 
ing of  the  said  contract,  of  whieh  the  said  defendants  had  notice,  to 
wit,  &;c.,and  often  afterwards  at,  •&c.  And  the  said  plaintiffs  further 
say,  that  in  consideration  of  the  contract  aforesaid,  and  of  the  prom- 
ises and  undertakings  of  the  said  defendants  aforesaid,  and  for  the 
pur[)ose  of  performing  all  things  in  said  contract  on  the  part  of  said 
plaintiffs  to  be  performed,  they  did  advertise,  proclaim  and  publicly 
declare,  that  they  would  employ  and  hire  all  such  laborers  as  shoald 
apply  to  said  plaintiffs  to  be  hired  for  a  reasonable  compensation,  to 
work  upon  the  railroad  in  the  contract  stated,  between  Cbarlestown 
and  Havre  de  Grace,  in  conseqnence  whereof  the  plaintiffs  were 
applied  to  by  a  great  number  of  laborers  to  be  hired,  to  wit,  apoo 
said  road,  and  said  plaintiffs  did  engage,  hire,  and  pay  a  much  larger 
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Dnmber  of  laborers  than  they  at  that  time  had  use  for,  or  could 
work  to  advantage  on  the  other  job  of  work  they  were  then  engaged 
in  completing,  for  the  purpose  of  retaining  said  laborers  in  plaintiffs' 
employmeDt,  with  their  carts,  oxen  and  horses,  so  that  the  plaintiffs 
might  be  ready  and  prepared  to  commence  and  vigorously  prosecute 
to  its  completion  the  graduation  of  the  railroad  in  the  agreement 
specified,  whenever  the  said  defendants  were  ready,  and  should  give 
notice  to  the  plaintiffs  to  begin  to  work  upon  it ;  and  the  said  plain- 
tiffs also  aver,  that  they  employed  a  number  of  boarding  masters,  to 
board  the  laborers  to  be  employed  in  working  on  the  said  railroad  in 
said  agreement  specified,  many  of  whom  purchased  and  provided 
large  supplies  of  food,  bedding  and  cooking  utensils ;  and  the  plain- 
tiffs engaged  the  services  of  a  number  of  managers  to  superintend 
the  work  of  the  laborers,  all  of  whom  were  retained  by  the  said 
plaintiffs  at  great  expense,  until  said  defendants  were  ready  for 
plaintiffs  to  begin  grading  the  railroad  between  Charlestown  and 
Havre  ♦  de  Grace,  according  to  the  agreement  aforesaid;  q^^ 
and  the  said  plaintiffs  also  purchased  a  great  number  of  im-  ^^^ 
plements  and  engines,  and  one  hundred  dozen  shovels  for  the  pur- 
pose of  fulfilling  their  agreement  aforesaid,  and  were  put  to  great 
expense,  inconvenience,  trouble  and  delay  in  and  about  satisfying, 
retaiMDg  and  compensating  the  laborers,  workmen  and  others  whom 
they  had  engaged,  retained  and  hired,  for  the  purpose  of  fulfilling 
their  agreement  as  aforesaid.  And  said  plaintiffs  further  declare, 
that  a  great  number  of  laborers,  workmen  and  others  they  had 
engaged  and  hired  for  the  purpose  of  fulfilling  the  agreement  aA)re- 
said,  moved  upon  the  line  of  the  railroad  between  Charlestown  and 
the  Susquehanna  River,  and  there  constructed  their  houses  or  shan- 
tees,  to  be  ready  to  commence  their  labors  on  said  railroad,  accord- 
ing to  the  agreement  they  had  entered  into  as  aforesaid,  with  the 
said  plaintiffs;  and  the  said  plaintiffs  moved  and  transported  all 
their  necessary  engines,  implements,  machinery,  stores  and  other 
effects  from  the  Baltimore  and  Port  Deposit  Railroad  to  French  Town 
in  Cecil  County,  for  the  purpose  of  making  ready  to  use  the  same  on 
that  part  of  the  Wilmington  and  Susquehanna  Railroad  in  said 
agreement  mentioned.  And  the  said  plaintiffs  say,  tbey  were  then 
and  there  able,  ready  and  willing  to  commence  and  prosecute  the 
work  in  the  said  agreement  mentioned,  to  its  completion,  according 
to  said  agreement ;  and  said  plaintiffs  further  aver,  that  they  were 
hindered  and  prevented  by  the  making  of  the  agreement  aforesaid, 
from  attending  to  and  bidding  for  the  lettings  and  contracts  upon 
other  railroads  and  canals  in  various  other  places,  which  they  other- 
wise might  and  wonld  have  attended  to  and  bid  for,  and  engaged  in, 
and  thereby  lost  the  opportunity  of  making  large  gains  and  profits 
from  the  same;  and  the  plaintiffs  further  aver,  that  although  after 
the  time  of  making  the  agreement,  aforesaid,  to  wit,  on  the  12th 
July,  1836,  they  entered  into  another  contract  or  agreement  in  writ- 
16  1 G. 
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ing  with  said  defendants,  to  do  all  the  grading  of  that  part  of  aeo- 
tiou  No.  9  of  the  same  railroad,  mentioned  in  the  first  agreement, 
and  which  lies  in  the  State  and  county  aforesaid,  and  which  extends 
Qi  A  ^^^  station  No.  191  to  the  end  of  the  piers  and  wharf*  in 
^-^^  the  river  Snsqaehanna  opposite  Havre  de  Grace,  being  a  por- 
tion of  the  same  railroad  incladed  in  the  first  agreement  ahove 
stated.  [Nevertheless,  the  said  second  agreement  to  grade  section 
No.  9  from  station  No.  191  to  the  river  as  aforesaid,  was  made  and 
entered  into,  with  the  expressed  determination  and  understanding 
on  the  part  of  the  plaintiffs,  and  was  so  declared  and  expressed  hy 
the  plaintiffs  to  the  said  defendants,  at  and  before  the  time  of  enter- 
ing into  the  said  second  agreement,  that  by  entering  into  the  said 
second  agreement,  they  the  said  plaintiffs,  did  not  waive,  abandon 
or  rescind  the  said  first  agreement  so  made  as  aforesaid,  but  that 
notwithstanding  the  said  second  agreement,  the  said  plaintiffs  held 
and  considered  the  said  defendants  liable  and  responsible  to  them 
for  all  the  loss,  injury  and  inconvenience  the  said  plaintiffs  had 
suffered  or  been  put  to  by  the  non-fulfilment  on  the  part  of  the  said 
defendants,  of  all  the  matters  and  things  in  the  said  first  agreement 
by  them  to  be  performed  and  observed,  according  to  the  true  intent 
and  meaning  of  the  said  first  agreement,  except  only  insomuch  as 
said  firat  agreement  refers  to  that  part  of  the  said  railroad  that  is 
mentioned  in  said  agreement,  of  all  which  premises  the  said  defsnd- 
ants  had  notice,  to  wit,  at,  &c.  Yet  the  said  plaintiffs  say,  that  the 
defendants  well  knowing  the  premises,  but  contriving  and  wrong- 
fully intending,  artfully  and  deceitfully  to  defraud  and  injure  the  said 
plaintiffs,  to  wit,  on  the  1st  December,  1835,  at,  &c.,  wholly  refused  and 
declined  to  observe,  perform  and  fulfil  any  of  the  matters  and  things 
in  the  said  first  agreement,  specified  on  their  part  to  be  performed 
and  fulfilled,  and  refused  and  declined  to  perform  any  of  the  matteis 
and  things  in  their  said  promise  and  undertaking,  but  thereby  craftily 
and  subtily  deceived  the  said  plaintiffs  in  this,  vid€licitjthskt  the  said 
defendants  took  the  work  of  grading  the  railroad  in  the  first  agree- 
ment mentioned  out  of  the  hands  of  the  said  plaintiffs,  by  letting 
the  same  to  other  contractors  and  persons  without  the  consent  of  and 
against  the  will  of  said  plaintiffs;  and  said  defendants  further  disre- 
garding the  said  first  agreement,  and  their  promises  and  undertak- 
ings afterwards,  to  wit,  on  the  1st  of  December,  1835,  at  the  conntj 
Q 1  ly  *  aforesaid,  did  not,  nor  would  permit  or  suffer  the  plaintiffs  to 
•'^  •  begin  or  proceed  to  complete  the  work  on  the  railroad  in  the 
first  mentioned  agreement  specified,  and  then  and  there  wholly  hin- 
dered and  prevented  them  from  so  doing,  and  then  and  there  wrong- 
fully and  unjustly  discharged  the  plaintiffs  from  any  performance  or 
completion  of  their  first  said  agreement  and  promise  and  undertaking, 
whereby  the  plaintiffs  have  been  deprived  of  all  the  profits,  gains 
and  advantages,  which  they  otherwise  might,  and  would  have  de- 
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rived  and  acqaired  from  the  completion  of  the  work  in  the  first 
agreement  mentioned  scilicet  at,  &e. 

2Dd  Goaut. — For  that  whereas  the  said  plaintiffs  were  heretofore 
engaged  in  executing  jobs  of  work  and  labor  npon  railroads  and 
canals  as  their  proper  business,  &c.,  and  the  said  W.  and  S.  B.  B. 
Co.  were  incorporated  for  the  purpose,  amongst  other  things,  of  con 
stmcting  a  railroad  in  the  county  aforesaid,  and  were  bound  by  their- 
charter  to  complete  the  construction  of  the  said  railroad  in  a  given 
time  mentioned  therein,  on  pain  of  forfeiting  their  franchise,  and 
said  company  were  empowered  amongst  other  things,  to  enter  into 
ooDtracts  with  laborers  and  others,  for  the  purpose  of  constructing 
said  road,  and  the  said  defendants  scilicet  on  the  1st  of  October,  1835, 
at,  &c.,  in  consideration,  that  the  plaintiffs  at  the  special  instance 
and  request  of  the  defendants,  would  undertake,  promise  and  agree 
to  grade  all  that  portion  of  the  W.  and  S.  B.  B.  that  lies  betwixt 
Cbarlestown  and  Havre  de  Grace,  or  that  was  there  laid  out  or  con- 
templated to  be  made  there  in  Cecil  County,  and  would  agree  to  exe- 
cute the  whole  in  a  workmanlike  manner,  and  according  to  the  direc- 
tions of  the  engineer,  the  defendants  undertook  and  promised  the 
plaintiffs,  that  they  would  have  the  privilege  of  wasting  the  material 
of  the  cut,  and  of  purchasing  ground  to  supply  the  embankment  over 
Principio  Valley  when  it  could  not  be  supplied  from  the  road,  with- 
out making  a  haul  of  less  than  eleven  hundred  feet:  and  the  defend- 
ant undertook,  and  then   and  there  promised  the  said  plaintiffs  to 
permit  and  suffer  them  to  grade  the  portion  of  the  railroad  that  lies 
between  Charleston n  and  the  Susquehanna  Biver,  •  and  to    q^q 
pay  the  said  plaintiffs  twenty-four  cents  per  cubic  yard  for   *'*® 
common  excavation,  all  rock  excavated  to  be  paid  for  at  the  estimate 
of  the  engineer;  and  the  said  plaintiff's  aver,  that  they,  confiding  in 
the  promise  and  undertaking  of  the  said  defendants,  did  undertake, 
promise  and  agree,  to  and  with  said  defendants  to  grade  all  that  por- 
tion of  the  W.  and  S.  B.  B.  that  lies  between  Charlestown  and  Havre 
de  Grace  in  a.workmanlit^e  manner,  according  to  the  directions  of 
the  engineer,  afterwards,  to  wit,  on  Ist  October,  1835,  at,  &c.,  on  the 
day  and  year  last  aforesaid,  and  divers  times  and  days  thereafter, 
did  provide  the  necessary  laborers,  means  and  instruments  for  the 
purpose  of  grading  the  road  as  aforesaid,  and  were  put  to  great 
trouble  and  expense,  in  and  by  engaging  a  great  number  of  sui>erin- 
tendeuts  and  laborers,  and  retaining  them  until  the  said  defendants 
shonld  be  ready  for  plaintiffs  to  begin  grading  said  railroad,  and  by 
pnrcbaainga  great  number  of  shovels  and  other  implements,  and  by 
moving  and  transporting  all  their  necessary  implements,  machinery 
and  stores  from  the  Baltimore  and  Port  Deposit  Bailroad  to  French 
Town,  for  the  purpose  of  using  them  in  and  about  grading  that  por- 
tion of  said  railroad  above  mentioned ;  and  the  said  plaintiffs  further 
aver,  that  they  have  been  able  and  willing  ever  since  the  making  of 
the  said  promise  and  undertaking  of  the  defendants  aforesaid,  (until 
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as  hereinafter  stated  they  were  prevented  from  so  doing  b^'  said  de- 
fendants,) to  begin  and  execate  the  grading  of  that  portion  of  said 
railroad  that  lies  betwixt  Gharlestown  and  Havre  de  Grace,  iD  a 
workmanlike  manner,  and  according  to  the  directions  of  the  engineer^ 
whereof  the  said  defendants  then  and  there  had  notice  at  Cecil 
County  aforesaid.  Yet  the  said  defendants  not  regarding  their  said 
promise  and  undertaking  in  manner  afoi*esaid  made,  bat  contriving 
and  fraadalently  intending  to  deceive  and  injure  the  said  plaintiffs  in 
this  behalf,  did  not,  nor  would,  permit  or  suffer  the  said  plaintiffs  to 
begin  to  grade  the  said  portion  of  railroad,  nor  to  complete  the  grading 
of  the  same,  but  wholly  refused  and  neglected  so  to  do,  and  on  the  con- 
trary thereof,  they  the  said  defendants,  after  the  making  of  their 
Ql o  ^^^^  promise  and  undertaking,  and  whilst  the  *  said  plaintiffs 
^*^  were  able  and  willing  to  begin  and  execute  the  grading  of 
that  portion  of  the  railroad  that  lies  betwixt  Charlestown  and  Havre 
de  Grace  in  a  workmanlike  manner,  according  to  the  dii'ections  of 
the  engineer,  to  wit,  on  the  1st  of  December,  1835,  at,  &c.,  wrong- 
fully and  unjustly,  and  without  the  license  and  consent,  and  against 
the  will  of  the  plaintiffs,  they  the  said  defendants,  let  out  the  said 
portion  of  the  railroad,  and  contracted  for  its  graduation  with  other 
persons,  and  caused  it  to  be  graded  by  them,  whereby  the  said  plain- 
tiffs were  hindered  and  prevented  from  grading  or  beginning  to 
grade  said  portion  of  the  railroad  aforesaid,  nor  did  the  said  defend- 
ants pay  the  said  plaintiffs  twenty>four  cents  per  cubic  yard  for  the 
common  excavation  on  said  portions  of  railroad  nor  any  part  thereof, 
nor  did  they  pay  the  said  plaintiffs  for  the  rock  excavated  according 
to  the  estimate  of  the  engineer,  although  often  requested  so  to  do, 
but  have  hitherto  wholly  refused  and  neglected,  and  still  refuse. 
And  the  said  plaintiffs  also  aver,  that  the  said  defendants  wrong- 
fully and  unjustly  discharged  the  plaintiffs  from  the  performance  or 
completion  of  their  said  promise  and  undertaking,  whereby  the  said 
plaintiffs  not  only  lost  and  were  deprived  of  all  the  profits,  benefits 
and  gains  that  might  and  would  have  accrued  to  them  from  grading 
the  said  portion  of  the  railroad  betwixt  Gharlestown  and  the  Susqae- 
hanna  liiver,  but  also  suffered  and  were  put  to  great  loss  and  expense 
of  time  and  money,  in  and  about  preparing  to  execute  the  gradingof 
said  railroad,  and  prevented  from  entering  into  contracts  and  en- 
gagements for  jobs  of  work  on  other  railroads  and  canals,  amoanting 
in  the  whole  to  a  large  sum  of  money,  at,  &c. 

3rd  Count. — And  whereas  also  heretofore,  that  is  to  say,  on  the  1st 
October,  1835,  at,  &c.,  in  consideration  that  the  said  plaintiffs,  at  the 
special  instance  and  request  of  the  defendants,  would  get  ready  and 
be  prepared  in  a  reasonable  time,  then  next  ensuing  the  day  and 
year  last  aforesaid,  with  laborers,  implements,  machinery,  horses  and 
carts,  to  grade  a  certain  portion  of  a  railroad,  which  the  defendants 
were  then  engaged  in  constructing,  the  defendants  then  and  there 
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undertook,  •  and  faithfully  promised  the  plaiDtififs  to  suflFer   q^j^^ 
and  permit  them  to  grade  all  that  portion  of  the  W.  and  S.  R.   *''^^ 
E. ;  (or  b3^  whatever  other  name  the  same  may  be  called,)  that  they 
were  engaged  in  constructing,  or  intended  to  construct   betwixt 
GbarlestowQ  and  the  Susquehanna  River,  and  to  give  the  plaintiffs 
tbe  privilege  of  wasting  all  material  of  the  cut  not  required  for  the 
embankments,  and  permit  them  to  purchase  earth  to  supply  the  em- 
bankments over  Principio  Valley,  where  it  could  not  be  supplied 
from  the  roa<l  without  making  a  haul  of  less  than  eleven   hundred 
feet,  and  if  the  plaintiffs  would  execute  the  whole  grading  in  a  work- 
manlike manner,  and  according  to  the  directions  of  the  engineer,  un- 
dertook and  promised  to  pay  them  twenty-four  cents  per  cubic  yard 
for  common  excavation,  and  to  pay  the  plaintiffs  for  all  rock  exca- 
vated at  the  estimate  of  the  engineer.    And  the  said  plaintiffs  aver, 
that  they,  confiding  in  the  said  promise  and  undertaking  of  the  de- 
fendants, afterwards,  at,  &c.,  on,  &c.,  in  the  county  aforesaid,  and  on 
divers  days  and  times  thereafter,  for  the  purpose  of  being  ready  and 
prepared  with  laborers,  implements,  machinery,  horses  and  carts  to 
grade  the  portion  of  the  said  railroad  above  mentioned,  did  engage 
and  hire  a  great  number  of  laborers,  and  horses  and  carts,  all  of 
which  were  kept  and  retained  by  plaintiffs  in  a  state  of  readiness 
and  at  great  expense,  waiting  for  a  long  space  of  time  for  defendants 
to  permit  and  suffer  the  plaintiff's  to  begin  the  grading  of  the  portion 
of  tbe  railroad  above  specified,  and  said  plaintiffs  purchased  a  great 
Domber  of  necessary  implements  and  machines,  and  one  hundred 
dozen  shovels,  for  the  purpose  of  being  ready  to  grade  said  railroad, 
and  were  put  to  great  expense  and  trouble  in  and  about  moving 
and  transporting  their  engines,   machinery  and  other  effects  from 
the   Baltimore    and  Port  Deposit    Railroad    to  French   Town   in 
Cecil  County,   for  the   purpose  of   being  xeady  and   prepared   to 
commence  grading  the  said  portion   of  said  railroad   above   men- 
tioned, and   to   proceed    with   the  completion  of  the    same   in   a 
workmanlike   manner,   according  to  the  directions  of  the  engineer, 
«o  soon  as   the  defendant  might  or  should  permit,  or  suffer  the 
plaintiffs  to  begin  to  grade  the  same ;  and  the  said  *  plain- 
tiffs further  aver,  that  they  were  hindered   and  prevented 
by  tbe  promise    and  undertaking  of   said   defendants,   made   in 
manner  and  form  as  above  stated,  from  undertaking  and  engag- 
ing in  jobs  of   work    on    other    railroads   and   canals,    and    lost 
thereby  the  opportunity  of  making  large  gains  and  profits  from  the 
same,  of  all  which  premises  the  defendants  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  had  notice.    And  the  said  plain- 
tiffs aver,  that  from  the  time  of  making  the  said  promise  and  under- 
taking of  the  said  defendants,  the  plaintiffs  were  ready  and  willing 
in  a  reasonable  time,  and  for  a  long  space  of  time,  scilicet,  from  the 
time  of  making  said  promise  and   undertaking  until  the  1st  De- 
cember, 1835,  at  the  county  aforesaid,  and  offered  to  begin  to  grade 
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all  that  portion  of  the  railroad  above  mentioned,  and  to  complete  the 
same  in  a  workmanlike  manner,  according  to  the  directions  of  the 
engineer,  in  a  reasonable  time,  of  all  which  premises  the  defendants 
at,  &c.,  on,  &c.,  and  often  afterwards,  had  notice.  Yet  the  said 
plaintiffs  in  fact  say,  that  the  defendants,  contriving  and  wrongfully 
intending  to  injure  the  said  plaintiffs,  did  not,  nor  wonld  perform 
their  said  promise  and  undertaking  in  form  aforesaid  made,  bat 
totally  disregarding  the  same,  did  not  nor  wonld  permit  or  suffer  the 
said  plaintiffs  to  begin  to  grade  that  portion  of  the  railroad  abore 
mentioned,  betwixt  Gharlestowu  and  the  Snsqnehanna  River,  hot 
wholly  neglected  and  refused  so  to  do,  and  on  the  contrary  thereof^ 
they  the  said  defendants,  after  the  making  of  their  said  promise  and 
undertaking,  and  whilst  the  said  plaintiffs  were  ready  and  willing  to 
begin  and  complete  the  grading  of  that  part  of  the  railroad  above 
specified,  in  a  workmanlike  manner,  and  according  to  the  directions 
of  the  engineer,  to  wit,  on  the  1st  December,  1835,  at  Cecil  Gonnty 
aforesaid,  wrongfully  and  unjustly,  and  without  the  license  or  con- 
sent of  the  plaintiffs,  and  against  their  will,  contracted  for  the 
grading  of  the  above  stated  portion  of  railroad  betwixt  Charlestown 
and  the  Susquehanna  River,  with  other  persons  than  the  plaintifls, 
and  caused  the  said  portion  of  railroad  to  be  graded  by  them, 
whereby  the  plaintiffs  were  hindered  and  prevented  from  beginning 
Q99  ^  grade  said  portion  of  railroad,  and  were  *  wrongfully  and 
^'^'^  unjustly,  and  against  their  will,  discharged  by  the  defendants 
from  beginning  and  completing  the  grading  of  the  said  railroad  be- 
twixt Charlestown  and  the  Susquehanna  River,  in  a  workmanlike 
manner,  and  according  to  the  directions  of  the  engineer,  nor  did  the 
said  defendants  pay  the  plaintiffs  twenty-four  cents  per  cubic  yard 
for  the  common  excavation  on  said  portion  of  the  railroad,  uor  any 
part  thereof,  nor  did  said  defendants  pay  the  plaintiffs  for  the  rock 
excavated  according  to  the  estimate  of  the  engineer,  although  otlen 
requested  so  to  do,  to  wit,  at  the  county  aforesaid ;  but  to  pay  the 
same  or  any  part  thereof,  the  said  defendants  have  hitherto  wholly 
refused,  and  still  do  refuse,  whereby  the  said  plaintiffs  have  been  de- 
prived of  all  the  profits,  benefits  and  gaius,  which  otherwise  might 
and  would  have  accrued  to  them  from  the  completion  of  grading  of 
the  said  railroad  betwixt  Charlestown  and  the  Susquehanna  Kiyerf 
to  wit,  at,  &c. 

4th  Count. — And  the  said  plaintiffs  further  complain,  for  that 
whereas  the  said  plaintiffs  heretofore,  to  wit,  on  the  12th  of  July, 
1836.  at  Wilmington,  that  is  to  say,  at,  &c.,  made  another  agreement 
in  writing  with  the  said  W.  and  S.  R.  R.  Co.,  and  amongst  other 
things  in  said  agreement  specified,  to  do  all  the  grading  of  that  part 
of  sect.  No.  9,  in  the  State  of  Maryland,  of  the  W.  and  S.  B.  R» 
which  extends  from  Station  No.  191  to  the  end  of  the  piers  and 
wharf  in  the  river  Susquehanna,  opposite  Havre  de  Grace,  according^ 
to  the  directions  of  the  engineer  and  the  specifications  in  said  agree- 
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ment,  for  the  sam  of  twenty-six  cents  per  cnbic  yard  for  every  cubic 
yard  eicavated,  the  said  section  to  be  completed  in  a  workmanlike 
manner,  viz :  one  mile  from  Station  No.  191,  by  the  15th  of  October, 
1836,  and  the  residue  by  the  first  day  of  November  ensuing,  which 
said  agreement  and  specification,  and  all  things  therein  contained,  is 
of  the  tenor  and  in  the  words  following,  to  wit : 

^  Agreement  between  8.  U.  and  H.  H,  of  the  first  party  and  the  W.  and 

S.  B.  B.  Co.  of  the  second  part.^^ 

^*The  party  of  the  first  part,  in  consideration  of  the  matters 
hereinafter  referred  to  and  set  out,  covenants  and  agrees  to  and 
•  with  the  party  of  the  second  part,  to  furnish  and  deliver  at  q.^q 
the  proper  cost  of  the  said  party  of  the  first  part,  the  building  •*'^«» 
materials,  which  are  described  in  the  annexed  schedule  to  the  said 
party  of  the  second  part,  together  with  the  necessary  workmanship 
and  labor  on  said  railroad,  and  at  such  times,  and  in  such  quantities 
as  the  party  of  the  second  part  shall  require  and  designate;  and 
faithfully,  diligently  and  in  a  good  and  workmanlike  manner,  to  do, 
execute  and  i^erform  the  office,  work  and  labor  in  the  said  schedule 
mentioned. 

'^And  the  party  of  the  second  part,  in  consideration  of  the 
premises,  covenants  and  agrees  to  pay  the  party  to  the  first  part,  the 
samsand  prices  in  the  said  schedule. mentioned,  on  or  before  the 
first  day  of  November  next,  or  at  such  other  times  and  in  such  man- 
ner as  therein  described.  Provided,  however,  that  in  case  the  party 
of  the  second  part  shall  at  any  time  be  of  opinion  that  this  contract 
is  not  duly  complied  with  by  the  said  party  of  the  first  part,  or  that  it  is 
not  in  due  progress  of  execution,  or  that  the  said  party  of  the  first 
part  is  irregular  or  negligent,  then  and  in  such  case  he  shall  be 
anthorized  to  de<*lare  the  contract  forfeited,  and  thereupon  the  same 
shall  become  null,  and  the  party  of  the  first  part  shall  have  no  appeal 
from  the  opinion  and  decision  aforesaid,  and  he  hereby  releases  all 
right  to  except  or  to  question  the  same  in  any  place  or  under  any 
circamstances  whatever.  But  the  party  of  the  first  part  shall  still 
remain  liable  to  the  party  of  the  second  part  for  the  damages 
occasioned  to  him  by  the  said  non-compliance,  irregularity  or  negli- 
gence: and  provided  also,  that  in  order  to  the  faithful  and  punctual 
performance  of  the  covenants  above  made  by  the  party  of  the  first 
part,  and  to  indemnify  and  protect  the  party  of  the  second  part 
from  loss  in  case  of  default  and  forfeiture  of  this  contract,  the  said 
party  of  the  second  part  shall,  notwithstanding  the  provision  in  the 
annexed  schedule,  be  authorized  to  retain  in  their  hands  until  the 
completion  of  the  contract,  fifteen  per  cent,  of  the  moneys  at  any 
time  due  to  the  said  parties  of  the  first  part.  Thus  covenanted  and 
agreed  by  the  said  parties  this  12th  day  of  July,  1836,  as  witness 


their  seals,  &c. 


Sebbe  Howard, 
James  Canby,  Pres't, 


Seal.] 
Seal.] 
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^  ♦  Signed,  sealed  and  delivered  in  the  presence  of  — .    [The 

^^^  date  above  changed  to  Ist  of  November,  and  in  the  scbedale 
the  price  changed  to  twenty-six  cents,  and  an  extra  price  for  extra 
haul  inserted,  and  the  work  fixed  to  be  done  by  November  1st,  1836, 
before  signing.]  Wm.  P.  Bbobson. 

Schedule  referred  to  above. 
The  above  named  3.  H.  and  H.  H.  contract  to  do  all  the  grading 
of  that  part  of  section  No.  9  in  the  State  of  Maryland  of  the  W.  and 
S.  Railroad,  which  extends  from  Station  No.  191  to  the  end  of  the 
piers  and  wharf  iu  the  river  Sasquehanna  opposite  Havre  de  Grace, 
according  to  the  directions  of  the  engineer,  and  according  to  the 
specifications  hereto  annexed,  for  the  sum  of  twenty-six  cents  per 
cubic  yard,  for  every  cubic  yard  excavated,  the  said  section  to  be 
completed  in  a  workmanlike  manner,  viz:  one  mile  from  Station  No. 
191  by  October  15th,  1836,  and  the  residue  by  November  1st  ensniug. 
They  also  contract  to  make  the  embankment  at  the  river  from  the 
excavation  of  the  road,  provided  the  haul  shall  not  exceed  a  distance 
of  eight  hundred  feet  from  the  eastern  termination  of  the  said  em- 
bankment, all  other  portion  of  the  hauling  together,  not  to  exceed 
an  average  of  eight  hundred  feet,  and  for  any  distance  exceeding 
the  said  average,  the  price  is  to  be  one  and  a  half  cents  per  cubic 
yard  for  each  hundred  feet  haul.  The  party  of  the  second  part  con- 
tracts to  pay  to  the  said  Sebre  Howard  and  Hiram  Howard,  the  said 
sum  of  twenty-six  cents  per  cubic  yard,  in  monthly  payments,  ac- 
cording to  the  measurement  and  valuation  of  the  engineer,  retaining 
from  each  payment  fifteen  per  cent,  until  the  final  completion  of  the 
work.  If  any  additional  work,  in  consequence  of  water,  grubbing  or 
hard  material  is  required,  on  the  side  ditch  or  ditches  through 
Cowden's  woods,  the  same  is  to  be  decided  by  the  engineer,  as  in 
case  of  rock,  &c.,  &c. 

Specification  of  the  manner  of  grading  th^  Wilmington  and  Susquehanna 

Railroad. 
Before  commencing  any  excavation  or  embankment  the  natural 
sod  must  be  removed  to  a  depth  of  three  inches  from  the 
^  whole  surface  occupied  by  the  same,  for  the  purpose  of 
o^o  •  afterwards  sodding  the  slopes  thereof,  and  all  stumps,  trees, 
bushes,  &c.,  entirely  removed  from  the  line  of  the  road,  as  di- 
rected by  the  engineer.  In  cases  of  embankment,  a  grip  must  be 
cut  about  one  foot  deep  for  footing  the  slopes  and  preventing  them 
from  slipping,  the  embankments  must  be  very  carefully  carried  up  in 
layers  of  about  one  foot  in  thickness,  laid  in  a  hollow  form,  and  in 
so  doing  all  hauling  or  wheeling,  whether  loaded  or  empty,  must  be 
done  over  the  same,  the  slopes  of  the  excavations  and  embaukments 
will  be  one  and  half  horizontal  to  one  perpendicular,  except  where 
otherwise  ordered  by  the  engineer,  and  are  to  be  sodded  with  the 
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sods  removed  from  the  original  surface ;  side  ditches  and  back  drains 
mast  be  cut  whenever  ordered  by  the  engineer  at  the  same  price  as 
the  common  excavation ;  the  side  ditches  will,  on  an  average,  be 
about  nine  feet  wide  on  top  and  about  two  feet  deep,  and  will  extend 
along  a  great  portion  of  the  road.  In  most  places  where  embank- 
ments are  to  be  made,  the  cutting  of  the  adjacent  parts  is  about  suf- 
ficient for  their  formation,  and  as  the  contractor  is  supposed  to  have 
examined  the  ground  and  profiles,  and  to  have  formed  his  estimates 
accordingly,  no  allowance  will  be  made  for  extra  hauling;  where 
more  earth  is  required  than  is  procured  from  the  excavation,  the  con- 
tractor shall  take  it  from  such  places  as  the  engineer  may  direct,  the 
cost  per  cubic  yard  being  the  same  as  the  other  parts.  Where  there 
is  any  earth  from  the  excavations  more  than  is  required  from  the 
embankments,  it  shall  be  phiced  where  ordered  by  the  engineer.  All 
the  estimates  will  be  made  by  measuring  the  excavations  only. 
Loose  rock,  boulders,  iron,  stone  or  other  pebbles  of  a  less  weight 
than  one-fourth  of  a  ton,  are  to  be  removed  by  the  contractor  at  the 
same  price  as  the  common  excavation,  but  in  cases  of  larger  size,  or 
lor  blasting,  the  price  shall  be  a  matter  of  special  agreement  l)etween 
the  contractor  and  engineer ;  and  if  the  former  should  not  be  will- 
ing to  execute  for  what  appears  to  the  engineer  a  lair  price,  the  latter 
may  put  the  same  into  other  hands.  No  extra  allowance  will  be 
allowed  for  cutting  down  trees,  grubbing,  bailing  or  other  accidental 
expenses.  Measurements  and  estimates  will  be  taken  about  qao 
•once  a  month,  and  full  payment  will  be  made  by  the  direc-  ^^^^ 
tors  after  deducting  15  per  cent.,  which  deduction  on  each  estimate 
will  be  retained  until  the  entire  contract  is  completed,  which  must  be 
on  or  before  — .  It  is  to  be  distinctly  understood  by  the  contractors 
that  the  use  of  ardent  spirits  among  the  workmen  is  strictly  forbid- 
den. William  Strickland, 

Chief  Engineer  of  the  Wil.  and  Sns.  E.  E. 
And  thereupon  afterwards,  to  wit,  on  the  said  12th  July,  1836,  at 
the  county  aforesaid,  in  consideration  that  the  plaintifis  at  the  special 
instance  and  request  of  the  said  defendants,  had  then  and  there  un- 
dertaken and  faithfully  promised  the  said  defendants  to  perform  and 
fulfil  all  things  in  said  agreement  on  said  plaintiffs'  behalf  to  be  per- 
formed and  fulfilled,  they  the  said  4<)fendauts  undertook  and  faith- 
fully promised  the  said  plaintiffs  to  perform  and  fulfil  all  things  in 
said  agreement  on  the  defendants'  part  to  be  performed  and  fulfilled; 
aud  said  plaintiffs  declare,  that  soon  after  the  making  of  the  said 
agreement,  for  the  pur[)ose  and  with  the  intent  of  fulfilling  and  per- 
forming all  things  in  said  agreement  on  their  part  to  be  performed 
and  fulfilled,  to  wit,  on  the  23d  July,  1836,  at  the  county  afoi-esaid, 
they  promptly  and  diligently  commenced  doing  and  executing  the 
gnuiing  of  that  part  of  section  No.  9  in  said  agreement  set  out  and 
contracted  for  by  them,  and  were  fully  prepared  with  laborers,  means 
and  instruments  to  execute  the  work  in  the  manner  and  in  the  time 
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19th  Janaary,  1837;  and  said  plaintiffs  declare,  that  the  engineer  of 
said  company  estimated  the  work  of  said  plaintiff's  done  under  said 
agreement  in  the  month  of  December,  1836,  according  to  measure- 
ment and  valuation,  at  the  sum  of  three  thousand  six  hundred  and 
some  dollars,  before  deducting  the  fifteen  per  cent,  specified  in  said 
agreement  to  be  retained  by  said  company  until  the  final  completion 
of  said  work ;  yet  the  said  defendants  disregarding  the  terms  of  said 
agreement,  although  often  requested  so  to  do,  at,  &c;,  afoi^said, 
have  not  yet  paid  the  said  sum  of  $3,600,  after  deducting  the  fifteen 
per  cent,  aforesaid,  nor  any  part  of  the  said  fifteen  per  cent,  so  re- 
tained as  aforesaid,  but  contriving  and  intending  to  defrand  and 
injure  said  plaintiff's,  after  paying  them  one  thousand  dollars,  a  part 
of  said  estimate,  refused  and  still  do  refuse  to  pay  the  balance.  And 
said  plaintiffs  further  aver,  that  according  to  the  terms  of  said  agree- 
ment, when  there  was  any  earth  from  the  excavations  more  than 
was  required  for  the  embankments,  it  was  to  be  placed  where  ordered 
by  the  engineer,  yet  the  defendants  well  knowing  the  premises,  on 
the  19th  of  January,  1837,  at  Wilmington,  that  is  to  say  at,  &c.,  not- 
withstanding the  request  and  demand  of  the  plaintiffs  in  this  behalf 
but  intending  and  contriving  artfully  and  deceitfully  to  defraud  and 
injure  the  said  plaintiffs,  refused  to  permit  the  engineer  to  point  oat 
or  order  any  where  to  deposit  the  earth  from  the  excavatioD, 
although  there  was  a  large  quantity  of  earth  to  be  removed  from  the 
^^  ♦  excavations  more  than  was  required  for  the  embankments, 
^^^  and  also  refused  to  pay  said  plaintiffs  one  and  a  half  cents  per 
cubic  yard  for  each  hundred  feet  haul  over  eight  hundred  feet  in  dis- 
tance, as  by  the  terms  of  said  agreement  they  were  bound  and  re- 
quired to  do,  but  said  defendants  artfully  and  fraudulently  contriv- 
ing to  impose  upon  said  plaintiffs,  by  forcing  them  to  submit  to  an 
alteration  of  the  terms  of  said  agreement,  or  to  be  deprived  of  aU 
the  benefits  and  advantages  to  which  they  were  entitled  to  under 
the  same,  declared  the  said  agreement  to  be  forfeited,  and  refused  to 
comply  with  the  terms  and  conditions  on  their  part  to  be  observed, 
and  fulfilled  and  kept,  whereby  said  plaintiffs  were  suddenly  thrown 
out  of  employment,  and  unjustly  and  fraudulently  prevented  com- 
pleting the  work  contracted  to  be  done  by  them  as  aforesaid,  and 
have  lost  all  gains  and  profits  which  they  might  and  would  otber- 
wise  have  made  and  acquired  from  finishing  the  work  according  to 
said  agreement. 

5th  Count. — And  the  said  plaintiffs  further  complain,  for  tbat 
whereas  after  the  said  16th  October,  and  the  said  1st  November,  the 
times  fixed  for  the  completion  of  the  said  work  and  labor  designated 
in  the  said  agreement,  on  the  12th  July,  1836,  stated  in  the  fourth 
ox)unt  of  this  narr.  the  said  plaintiffs  at  the  special  instance  and  re- 
quest of  the  said  defendants,  to  wit,  on  the  2nd  November,  1836,  at 
Wilmington,  to  wit,  at,  &c.,  aforesaid,  undertook  and  agreed  with 
the  said  defendants  to  finish  and  complete  all  and  singular  the  work 
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and  labor  Id  the  agreement  aforesaid,  which  then  remained  anfinished 
and  incomplete,  at  the  prices  and  in  the  manner  stipulated  in  the 
said  agreement,  and  to  do  and  perform  the  same  within  a  reasonable 
time,  and  that  the  said  defendants  in  consideration  thereof,  prom- 
ised and  agreed  to  pay  the  said  plaintiffs  all  that  was  then  due  them, 
and  also  for  the  said  work  and  labor  the  prices  stipalated  in  the  said 
agreement,  and  to  do  and  perform  all  and  singular  the  covenants  on 
the  part  of  the  said  defendants  to  be  done,  as  mentioned  in  the  said 
agreement;  and  the  plaintiffs  further  aver,  that  in  consideration 
thereof,  they  the  said  plaintiffs  did  proceed  diligently  and  faithfully 
with  the  said  work  and  labor  at  the  said  instance  and  request  of 
said  defendants,  and  that  *  while  they  were  so  employed  ^^ 
faithfully  and  diligently  executing  the  said  work  and  labor,  *'*" 
and  after  the  same  had  progressed  considerably,  the  said  defendants 
refused  to  do  and  perform  the  covenants  and  agreements  on  their 
part  to  be  done  and  performed,  and  that  said  defendants,  and  their 
agents  and  engineers  refused  to  suffer  and  permit  the  said  plaintiffs 
to  proceed  with  the  said  work  and  labor,  and  to  finish  and  complete 
the  same  according  to  the  terms  of  the  said  agreement ;  and  the 
plaintiffs  in  fact  say,  that  they  were  prevented  from  finishing  and 
completing  all  the  said  work  and  labor  in  the  manner  stipulated  in 
the  agreement  aforesaid,  by  the  orders,  directions,  hindrance  and 
interference  of  the  said  defendants,  their  agents  and  engineers,  and 
that  they  the  said  plaintiffs,  were  ready  and  willing  to  have  done 
and  performed,  and  offered  to  do  and  perform  all  and  singular  the 
said  work  and  labor  within  a  reasonable  time,  and  in  the  manner 
stipulated  in  the  agreement  aforesaid,  of  which  said  defendants  then 
and  there  had  notice,  to  wit,  at  the  county  aforesaid;  but  the  plain- 
tiffs were  prohibited  and  prevented  from  doing  the  said  work  and 
labor  at  the  times  and  in  the  manner  aforesaid,  by  thi  refusal  of  the 
said  defendants  to  observe  and  perform  the  covenants  and  agree- 
ments on  their  part  to  be  done  and  performed  as  set  forth  in  the 
written  agreement  aforesaid,  and  by  the  interference  and  hindrance  of 
said  defendants,  and  their  agents  and  engineers,  to  wit,  at  the  county 
aforesaid.  By  reason  of  which  said  unjust  and  fraudulent  conduct 
on  the  part  of  the  said  defendants  the  said  plaintiffs  were  prevented 
from  realizing  the  benefits,  profits  and  advantages  which  they  would 
have  derived  from  the  completion  of  the  said  work  and  labor,  and 
the  observance  of  the  said  last  mentioned  agreement  on  the  part  of 
the  said  defendants ;  wherefore  the  said  plaintiffs  say  they  are  in- 
jured, and  have  suffered  damages  fifty  thousand  dollars. 

6th  Count. — And  the  said  plaintiff's  further  complain,  for  that 
whereas  on  the  2nd  November,  1836,  at  the  special  instance  and  re- 
qnest  of  the  defendants  they  undertook  and  agreed  with  the  defend- 
ants, to  finish  and  complete  the  work  and  labor  upon  section  number 
nine  on  the  railroad  of  the  defendants,  which  •  runs  from  qq^ 
Wilmington  to  the  Susquehanna  Biver,  upon  the  following   •'•''• 
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terms  and  conditions,  that  is  to  say :  (here  insert  the  agreement  of 
the  12th  July,  1836,  leaving  oat  the  words,  namely :  ^^  one  mile  frooi 
station  nnmber  one,  and  the  residue  by  November  the  first  ensuing," 
and  inserting  in  the  place  thereof,  ^^and  within  a  reasonable  time/') 
and  that  the  said  defendants  in  consideration  thereof,  promised  to 
pay  for  such  work  and  labor  the  prices  stipulated  as  afoiresaid,  and 
that  in  pursuance  of  said  agreement,  did  forthwith  proceed  with  the 
said  work  and  labor  up  to  the  month  of  January,  1837,  when  tbey 
were  prevented  by  the  said  defendants  from  further  progressing  in 
said  work,  and  from  finishing  and  completing  the  same  according  to 
the  terms  of  said  agreement  in  the  first  instance,  because  the  said 
defendants  refused  to  suffer  their  engineer  to  order  or  direct,  where 
the  surplus  earth  from  the  excavations  on  said  section  over  and 
beyond  the  amount  of  earth  required  for  the  embankments  in  the 
same  section,  should  be  placed,  as  they  were  bound  to  do  by  the  said 
agreement,  and  afterwards  in  the  same  month,  fraudulently  and 
illegally  entirely  stopped  the  said  plaintiffs,  and  prevented  them  from 
going  on  with  and  completing  the  same,  and  afterwards  gave  the 
work  to  somebody  else,  by  which  the  said  plaintiffs  were  prevented 
from  finishing  and  completing  their  said  agreement ;  and  the  said 
plaintiffs  further  aver,  that  if  they  had  been  permitted  to  go  on 
with  and  finish  the  said  work  under  said  contract,  as  they  offered  to 
said  defendants  and  intended  to  do,  they  would  have  made  large 
profits,  to  wit,  fifty  thousand  dollars.  Whereas  by  the  said  condoct 
of  the  said  defendants  they  not  only  lost  the  said  profits,  but  were 
put  to  other  losses  and  expenses  by  being  left  in  the  possession  of  a 
large  force  of  men  and  materials,  horses  and  carts,  which  they  had 
got  together  for  the  purpose  of  completing  said  work. 

7th  Count. — And  whereas  also  the  said  defendants  afterwards,  to 
wit,  on  the  Isl  of  August,  1837,  at  the  county  aforesaid,  were  in- 
debted to  the  said  plaintiffs  in  the  further  sum  of  fifty  thousand  dol- 
lars, for  the  work,  labor,  care  and  diligence  by  the  said  plaintiffe 
before  that  time  done  and  performed,  in  *  and  about  the  bnsi- 
^^^  ness  of  the  said  defendants,  and  for  them,  and  at  their  spe- 
cial instance  and  request,  and  also  for  divers  materials  and  other 
necessary  things  by  the  said  plaintiffs  before  that  time  found,  and 
provided  and  applied  in  and  about  that  work  and  labor  for  the  said 
defendants,  and  at  their  like  special  instance  and  request,  tind  being 
so  indebted  the  said  defendants,  in  consideration  thereof  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  unde^ 
took  and  promised  the  said  plaintiffs  to  pay  them  the  last  mentioned 
sum  of  money,  nevertheless  the  said  defendants  not  regarding  their 
said  promises  and  undertakings,  but  although  often  requested 'so  to 
do,  by  the  said  plaintiffs,  have  not  yet  paid  the  said  sum  of  money 
or  any  part  thereof,  but  refuse  so  to  do,  to  the  damage  of  the  said 
plaintiffs,  in  the  sum  of  fifty  thousand  dollars. 
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8th  Count. — And  whereas  also  heretofore,  to  wit,  on  the daj 

and year  at  the  ooonty  aforesaid,  in  consideration  that  the  said 

plaintiffs  at  the  like  special  instance  and  request  of  the  said  defend- 
ants, had  before  that  time  undertaken  to  perform  certain  work,  labor 
and  services  in  and  upon  the  property  of  the  said  defendants,  to 

wit,  on  the  railroad  between at  the  county  aforesaid.    And 

said  plaintiffs  aver,  that  they  did  perform  the  said  work  and  labor 
upon  the  property  aforesaid,  and  the  said  defendants  undertook  and 
then  and  there  faithfully  promised  the  said  plaintiffs  to  pay  them  so 
much  money  as  they  therefor  reasonably  deserve  to  have  of  the  said 
defendants,  when  they  the  said  defendants  should  be  tbereqnto 
afterwards  requested;  and  the  said  plaintiffs  aver,  that  they  reason- 
ably deserved  to  have  of  the  said  defendants  the  further  sum  of 

like  lawful  money,  to  wit,  at  the  county  aforesaid,  whereof  the  said 
defendants  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid 
there  had  notice,  nevertheless  the  said  defendants  not  regarding 
their  said  promises  and  undertakings,  but  contriving  and  fraudu- 
lently intending  craftily  and  subtily  to  deceive  and  defraud  the 
plainti^  in  this  behalf,  have  not  as  yet  paid  the  said  sums  of  money, 
or  any  part  thereof  to  the  said  plaintiffs,  although  often  requested 
60  to  do,  although  they  the  said  defendants  afterwards,  to  wit,  on 

the day  of  the of  the  •  year last  aforesaid,  at 

the  county  aforesaid,  were  requested  by  the  said  plaintiffs  so  ^^^ 
to  do,  but  the  said  defendants  to  pay  them  the  same  have  hitherto 
wholly  neglected  and  refused,  aud  still  do  neglect  and  refuse,  to  the 
damage  of  the  said  plaintiffs  in  the  full  sum  of,  &c. 

9th  Count. — And  the  said  S.  and  H.  Howard,  by  their  attorney 
aforesaid  complain,  for  that  whereas  the  W.  and  S.  B.  R.  Co.  hereto- 
fore, to  wit,  on  the  12th  of  July,  1836,  at  Wilmington,  jthat  is  to  say 
at  Cecil  County  aforesaid,  made  another  agreement  in  writing  with 
said  plaintiffs,  by  which  said  agreement  amongst  other  things  therein 
set  ont,  the  plaintiffs  agreed  to  do  all  the  grading  of  that  part  of 
section  No.  9  of  the  Wilmington  and  Susquehanna  Railroad  in  the 
State  of  Maryland,  which  extends  from  station  No.  191  to  the  end 
of  the  piers  and  wharf  in  the  River  Susquehanna  opposite  Havre  de 
Orace,  according  to  the  directions  of  the  engineer  and  the  specifica- 
tioQg  in  said  agreement,  for  the  sum  of  twenty-six  cents  per  cubic 
yard  for  every  cubic  yard  excavated,  the  said  section  to  be  completed 
in  a  workmanlike  manner,  viz :  one  mile  from  station  No.  191  by  the 
15tli  of  October,  1836,  and  the  residue  by  the  Ist  of  November  ensu- 
ing, which  said  agreement  and  specification,  and  all  things  therein 
contained  is  set  out  in  totidem  verbis  in  the  4th  count  of  this  declara- 
tion, as  by  reference  thereto  will  fully  appear.  Aud  thereupon  after- 
wards, to  wit,  on  the  said  12th  July,  1836,  at  the  county  aforesaid, 
in  consideration  that  the  plaintiffs,  at  the  instance  and  request  of 
the  defendants,  then  and  there  undertook  and  faithfully  promised 
the  said  defendants  to  perform,  fulfil  and  keep  all  things  in  said 
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agreement  on  plaintiffs'  part  to  be  performed,  falfiUed  and  kept,  they 
the  said  defendants  at  the  same  time  and  place  undertook  and  faith- 
fally  promised  the  said  plaintiffs  to  perform,  fulfil  and  keep  all  things 
in  the  said  agreement  on  the  defendants'  part  to  be  performed,  ful- 
filled and  kept ;  and  said  plaintiffs  declare  that  soon  after  the  making 
of  said  written  agreement,  for  the  purpose  and  with  the  intent  of 
fulfilling  and  performing  all  things  in  said  agreement  on  their  part 
to  be  performed  and  fulfilled,  to  wit,  on  the  23rd  of  July,  1836,  at 

the  county  aforesaid,  they  did  promptly  and  ♦  diligently  com- 
•'•'^   mence  grading  that  part  of  section  No.  9,  in  said  agreement 
meutioned,  and  were  fully  prepared  with  laborers,  means  and  uten- 
sils to  execute  the  work  in  the  manner  and  within  the  time  specified 
in  said  agreement  for  the  completion  of  the  same,  and  so  continued 
actively  and  diligently  to  prosecute  and  do  the  work  of  grading  said 
railroad  and  all  other  things,  according  to  the  said  agreement,  until 
the  17th  of  September,  1836,  when  said  plaintiffs  were  served  by  the 
sheriff  of  Cecil  County  with  a  writ  of  injunction,  prohibiting  said 
plaintiffs  from  working  any  longer  upon  a  certain  portion  of  said  rail- 
road in  said  agreement  specified,  which  injunction  issued  from  the 
High  Court  of  Chancery  of  the  State  of  Maryland  in  due  form  of 
law,  and  is  set  out  in  eisdem  verbis  in  the  4th  count  of  this  declara- 
tion, together  with  the  sheriff's  return  and  the  Chancellor's  order  on 
the  said  injunction,  as  by  reference  to  said  4th  count  will  more  fallj 
appear.    By  force  of  which  injunction  the  plaintiffs  were  prevented 
and  delayed  from  executing  the  work  in  said  agreement  contained 
in  time  specified  therein  for  its  completion,  and  were  enjoined  from 
working  upon  part  of  the  road  mentioned  in  the  said  agreement  for 
a  long  space  of  time,  to  wit,  from  the  said  17th  of  September,  1836^ 
being  the  day,  on  which  said  injunction  was  served  on  said  plain- 
tiffs, until  the  30th  of  October  in  the  same  year,  which  was  the  day 
when  said  injunction  was  appealed  and  appeal  bond  filed ;  and  the 
said  plaintiffs  aver,  that  the  engineers  of  the  company  directed  the 
plaintiffs  to  make  the  embankment  on  the  railroad  in  the  agree- 
ment mentioned,  many  feet  wider  than  it  was  marked  out  on  the 
plat  of  the  road  that  was  made  by  the  engineer,  and  examined  by 
the  plaintiffs  at  the  request  of  the  defendants  before  entering  into 
the  agreement  aforesaid,  and  said  engineer  also  directed  the  plain- 
tiffs to  make  the  grade  of  the  said  road  many  feet  deeper  than  it 
was  laid  down  on  said  plat,  whereby  the  said  plaintiffs  were  pre- 
vented from  completing  the  said  first  mile  of  said  road  before  the 20th 
of  October,  1836,  which  was  then  completed  according  to  the  direc- 
tions of  the  engineer,  of  which  the  defendants  had  notice,  then  and 

there,  at  the  county  aforesaid.  And  the  plaintiffs  say,  that 
ooD  •notwithstanding  the  said  injunction  and  the  directions  of 
the  engineer  aforesaid,  they  the  said  plaintiffs  did  afterwards  pro- 
ceed and  continue  from  the  time  of  making  said  agreement,  nntil 
the  time  when  the  defendants  declared  the  said  contract  forfeited  as 
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hereiuafter  stated,  duly  to  comply  with  and  progress  in  the  execu- 
tion of  said  agreement,  withoat  being  guilty  of  any  irregularity  or 
negligence,  and  did  perform,  fulfll-and  keep  all  things  on  their  part 
in  said  agreement  to  be  performed  and  fulfilled,  and  did,  ai'ter  the 
said  15th  day  of  October  and  the  said  1st  day  of  November,  in  the 
year  1836,  proceed  under  the  orders  of  the  engineer  aforesaid,  and 
at  the  request  of  the  said  defendants,  and  by  the  authority  of  said 
agreement,  and  under  the  same,  to  execute  the  work  in  said  agree- 
ment, according  to  the  terms  thereof.  And  the  said  plaintiffs  de- 
clare, that  alter  the  said  15th  day  of  October  and  the  1st  day  of 
November,  to  wit,  on  the  2nd  day  of  November,  in  the  year  1836,  in 
consideration  of  the  premises,  and  that  the  plaintiffs  then  and  there, 
at  the  request  of  the  defendants,  undertook  and  faithfully  promised 
the  raid  defendants  to  perform,  fulfil  and  keep  all  things  in  the  said 
agreement  on  the  part  of  said  plaintiffs  to  be  performed  and  fulfilled 
in  a  reasonable  time,  they  the  said  defendants  undertook  and  faith- 
folly  promised  the  plaintiffs  to  perform  and  fulfil  all  things  in  said 
agreement  on  the  part  of  the  said  defendants  to  be  performed  and 
falttUed  and  kept,  according  to  their  true  intent  and  meaning  of  the 
said  agreement,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid.  And  the  plaintiffs  aver,  that  they,  confiding  in 
the  promise  and  undertaking  of  the  said  defendants,  secondly  and 
lastly  above  made,  from  and  after  the  2nd  day  of  November,  in 
the  year  1836,  did  proceed  and  continue  to  execute  the  work 
and  labor  in  said  agreement  mentioned,  according  to  said  agree- 
ment, and  to  i)erform,  fulfil  and  keep  all  things  in  said  agree- 
ment on  their  part  to  be  performed,  fulfilled  and  kept,  until  the 
19th  day  of  January,  in  the  year  1837^  yet  the  said  plaintiffs 
in  fact  say,  that  the  defendants,  before  the  19th  day  of  January, 
1837,  contriving  wrongfully  and  unjustly  to  injure  the  plaintiffs, 
did  not,  nor  would  perform,  fulfil  nor  keep  the  *  matters  qq^ 
and  things  on  their  part  in  said  agreement  to  be  performed,  ^^  « 
fulfilled  and  kept,  according  to  their  undertakings  and  prom- 
ises firstly  and  secondly  above  made,  but  thereby  craftily  and 
snbtily  deceived  the  said  plaintiffs  in  this,  to  wit,  that  the  said 
defendants  refused  to  permit  the  engineer  to  order  or  point  out  any 
place  where  the  plaintiffs  might  place  the  earth  from  the  excava- 
tions, when  there  was  a  large  quantity  of  earth  from  the  excavations, 
more  than  was  required  for  the  embankments,  and  also  refused 
to  pay  said  plaintiffs  one  cent  and  a  half  per  cubic  yard  for  each 
hundred  feet  haul  of  the  earth  from  the  excavation  of  the  road  to 
make  the  embankment  at  the  river,  although  the  haul  from  the  exca- 
vations to  the  eastern  termination  of  the  embankment  at  the  river, 
exceeded  an  average  distance  of  eight  hundred  feet,  and  also  refused 
to  pay  plaintiffs  one  and  a  half  cents  per  cubic  yard  for  each  hun- 
dred feet  haul  of  the  earth  from  the  excavation  of  the  road,  when 
all  the  other  portions  of  the  haul  exceeded  an  average  distance  of 
17  1  a. 
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eight  hundred  feet^  as  by  the  said  agreement  they  were  required  to 
do.  But  the  said  defendants,  after  they  had,  as  above  stated,  brolren 
said  contract,  and  disregarded  their  promises  and  undertakings,  by 
refusing  to  comply  with  the  terms  of  said  contract,  in  the  manner  ^ 
hereinbefore  stated,  and  when  the  said  plaintiffs  had  duly  complied 
with  the  said  contract,  and  whilst  the  same  ,was  in  due  progress  of 
execution,  and  the  said  plaintiffs  were  not  irregular  or  negligent, 
and  before  a  reasonable  time  had  been  allowed  for  said  plaintiffs  to 
complete  the  said  contract,  the  said  defendants  attempted  to  declare 
the  said  contract  forfeited  and  null,  without  the  consent  and  against 
the  will  of  said  plaintiffs,  to  wit,  on  the  19th  day  of  January,  in  the 
year  1837,  at  the  county  aforesaid,  whereby  the  said  defendants  did 
not,  nor  would  suffer  or  permit  the  said  plaintiffs  to  proceed  anj 
further  to  execute  the  said  contract,  but  then  and  there  wrongfully 
discharged  the  said  plaintiffs  from  any  further  completion  of  their 
said  agreement,  and  hindered  and  prevented  them  from  finishing 
the  work  in  said  contract  specified.  Nor  did  the  said  defendants 
pay  the  said  plaintiffs  twenty-six  cents  per  cubic  yard  for  every 
cubic  yard  of  earth  excavated  on  said  •road,  according  to 
9dn  ^}jg  measurement  and  valuation  of  the  engineer,  but  to  pay 
the  same  or  any  part  thereof  the  said  defendants,  although  ofteD 
requested  so  to  do,  to  wit,  at,  &c.,  have  hitherto  wholly  refused,  and 
still  refuse,  whereby  the  said  plaintiffs  say  that  they  have  not  only 
been  refused  payment  of  the  money  due  them  for  work  done  on  said 
railroad  before  the  said  19th  day  of  January,  1837,  but  have  also 
b^n  deprived  unjustly  of  all  the  profits,  benefits  and  gains  which 
otherwise  might  and  would  have  accrued  to  them,  if  they  had  been 
permitted  by  said  defendants  to  complete  the  work  in  said  contract 
mentioned. 

Whereupon,  the  said  plaintiffs  say  they  are  injured  and  defrauded, 
and  have  sustained  damages  to  the  amount  of  fitty  thousand  dollars, 
to  wit,  at,  &c.,  and  thereupon  they  bring  their  suit,  &c. 

To  this  declaration  the  defendant  pleaded : 

1st.  Non  assumpsit,  and 

2nd.  Payment  and  satisfaction,  on  which  issues  of  fact  were 
joined. 

3rd  Plea  as  to  4th  Count.  ^^  That  after  the  making  of  the  said 
supposed  agreement  in  the  said  fourth  count  mentioned,  to  wit,  on 
the  18th  January,  1837,  the  said  plaintiffs  had  become,  and  were  for 
a  long  space  of  time  then  next  before,  had  been,  irregular  and  negli- 
gent in  the  prosecution  of  the  work  in  said' agreement  mentioned, 
and  had  not  duly  complied  with  the  terms  of  said  agreement,  to  wit, 
at,  &c.;  and  the  said  defendant  in  fact  further  saith,  that  after  tbe 
making  of  the  said  agreement,  and  before,  and  on  the  said  18th  Jan- 
uary, 1837,  at,  &c.,  the  said  work  and  labor  in  the  said  agreement 
mentioned,  was  not  in  due  progress  of  execution,  to  wit,  at,  &&,  of 
all  which  said  premises  the  said  plaintiffs  and  this  defendant  then 
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and  there,  to  wit,  od,  &c.,  at,  &c.,  had  notice;  and  the  said  defend- 
At  iu  fact  farther  saith,  that  afterwards,  and  whilst  the  said  plain- 
tiffs so  were  and  continued  to  be  irregular  and  negligent  in  the  exe- 
€Dtion  of  the  said  agreement,  and  withont  having  duly  complied  with 
the  terms  of  said  agreement,  and  whilst  the  said  work  was  not  in 
doe  progress  of  *  execution,  this  defendant  being  of  opinion  ^^^ 
that  the  said  agreement  had  not  been  duly  complied  with  by  «»«'«' 
the  said  plaintiffs,  and  that  the  work  in  said  agreement  mentioned, 
was  not  in  due  progress  of  execution,  to  wit,  on,  &c.,  at.  &c.,  in  vir- 
tue of  the  provisions  of  said  agreement,  and  in  exercise  of  the  au- 
thority thereby  given  and  reserved,  did  declare  the  said  agreement 
to  be  forfeited,  as  for  the  cause  aibresaid  this  defendant  might  law- 
fully do,  of  all  which  premises  the  said  plaintiffs  afterwards,  to  wit, 
on,  &e.,  at,  &c.,  had  notice.  By  reason  whereof,  and  by  force  and  effect 
of  the  said  agreement,  the  same  agreement  thereby  became  and  was 
nnll.    And  this,  &c." 

The  4th  plea  as  to  the  5th  count ;  the  5th  plea  as  to  the  6th  count, 
and  the  6th  plea  as  to  the  8th  count,  were  similar  to  the  3rd  plea  as 
to  the  4th  count,  and  relied  upon  a  forfeiture  of  the  contract  of  July, 
1836,  announced  on  the  18th  January,  1837,  as  a  bar  to,  &c. 

7th  plea  to  Ist  Count.  That  after  the  making  of  the  said  supposed 
contract  in  the  said  first  count  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  12th  July,  1836,  a  certain  agreement 
by  deed  in  writing,  was  then  and  there  made  and  entered  into  by 
and  between  the  said  plaintiffs  and  the  said  defendant,  and  which 
said  last  mentioned  agreement  was  of  the  tenor,  following,  to  wit. 
(This  plea  then  set  out  at  length  the  agreement  of  12th  July,  1836 — 
see  ante,)  And  said  defendant  in  fact  says,  that  the  said  part  of  sec. 
Ko.  !i,  in  the  State  of  Maryland,  of  the  W.  and  S.  R.  R.  which  ex- 
tends from  station  No.  101  to  the  end  of  the  piers  and  wharf  in  the 
Biver  S.,  opposite  Havre  de  Grace,  as  mentioned  in  said  last 
mentioned  agreement,  is  a  part  of  that  part  of  the  said  railroad 
between  Oharlestown  and  Ha\Te  de  Grace,  in  said  first  count 
mentioned,  and  which  is  thereby  alleged  to  have  been  included 
in  the  said  supposed  contract  in  said  count  mentioned,  and  not 
another  or  different  part,  of  which  premises  the  said  plaintiffs 
and  this  defendant,  before,  and  at  the  time  of  the  making  of  the  said 
agreement,  in  this  plea  recited,  had  notice,  to  wit,  at,  &c.;  and  the 
said  defendant  in  fact  says,  that  after  the  making  of  the  said  agree- 
ment in  this  plea  above  •  recited,  the  said  plaintiffs,  under  q^^ 
and  iu  virtue  of  the  said  agreement  in  this  plea  above  recited,  •'^" 
commenced  and  prosecuted  the  work  on  that  part  of  section  No.  9, 
in  the  State  of  Maryland,  of  the  W.  and  S.  R.  R.,  which  extends 
from  Station  No.  191,  to  the  end  of  the  piers  and  wharf  in  the  River 
Susquehanna,  opposite  Havre  de  Grace,  as  mentioned  in  the  same 
agreement ;  and  that  all  the  work  which  was  done  by  said  plain- 
tiffs on  that  part  of  said  section  No.  9,  was  commenced,  prosecuted 
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and  done,  under  and  in  virtae  of  said  agreement  in  this  plea  above 
recited,  and  not  otherwise,  nor  nnder  any  other  or  different  agreemeq^ 
By  reason  of  which  said  premises,  the  said  supposed  contract  in  the 
said  first  count  mentioned,  became  merged,  extinguished,  waived,  re- 
leased and  abandoned.    And  this,  &c 

The  8th  plea  to  second  count  and  9th  plea  to  3rd  count,  were  simi- 
lar  to  7th  plea  to  1st  count. 

The  plaintiffs  demurred  to  the  3d,  4th,  5th,  6th,  7th,  8th  and  9th 
pleas,  in  which  the  defendant  joined,  and  the  County  Court  [Ghaji- 
BEBS,  C.  J.  and  Hoppeb  and  Eggleston,  A.  J.,]  gave  judgment  on 
the  demurrers  for  the  defendant,  from  which  the  plaintiffs  prosecuted 
this  appeal. 

The  cause  was  argued  before  Stephen,  Abgheb,  and  Dobset, 
JJ. 

H,  Stump  and  Reverdy  Johnsoriy  for  the  appellants.  0.  SooU  and 
Nelson^  Atfy-Ceu'l  of  the  U.  S.  for  the  appellees. 

Stephen,  J.,  delivered  the  opinion  of  this  Court.    This  suit  was 
instituted  in  the  Court  below  upon  two  contracts,  the  one  bear- 
ing date  in  the  year  eighteen  hundred  and  thirty-five,  and  the  other 
in  the  year  eighteen  hnndred  and  thirty-six.    The  appellee,  the  de- 
fendant in  the  Court  below,  filed  several  special  pleas  to  the  plaintifb^ 
declaration,  which  contained  several  counts ;  and  to  those  pleas  the 
api)ellants,  wlio  were  the  plaintiffs,  demurred  generally.    The  defence 
of  the  defendant  was  founded  upon  an  alleged  extinguishment  of  the 
QAi    ^^°^^^^^  ^^  1836,  by  the  operation  of  the  contract  of  1836, 
o4-l    •  which,  it  is  admitted  by  the  parties,  covered  a  part  of  the 
work  to  be  done  under  the  contract  of  1835,  and  for  which  a  different 
price  wa«  to  be  paid.    The  suit  being  upon  the  contract  of  1835,  for 
the  recovery  of  damages,  for  not  being  permitted  to  execute  it  by 
the  wrongful  acts  and  doings  of  the  defendants,  if  the  defence  of  the 
defendants  is  well  founded,  that  it  was  extinguished,  either  wholly 
or  partially,  the  action  on  the  contract  itself,  which  was  an  entire 
one  for  the  graduating  tbe  road  from  Charlestown  to  Havre  de  Grace, 
for  twenty-four  cents  per  cubic  yard,  cannot  be  sustained.    To  repel 
the  inference  of  an  extinguishment,  either  general  or  partial,  of  the 
contract  of  1835,  the  plaintiffs  aver  in  their  declaration,  that  thecoo- 
tract  of  1836  was  entered  into  by  them  with  an  express  understaDd- 
ing  on  their  part,  and  that  they  so  declared  to  the  defendants  at  tbe 
time,  that  the  contract  of  1835  was  not  waived  or  abandoned  by  that 
of  1836,  except  so  far  as  the  road  covered  by  first  contract  was  em- 
braced by  the  second ;  and  the  plaintiffs  contend  that  the  silence  of 
the  defendants,  when  so  informed,  was  evidence  to  go  lo  the  jury  from 
which  their  assent  might  be  inferred.    But,  according  to  the  estab- 
lished principles  of  pleading,  the  fact  of  assent  ought  to  have  been 
averred,  and  not  the  evidence  of  it,  (if  the  evidence  stated  was  ad- 
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mifisible  to  control  or  vary  the  written  contract,)  which  is  always 
matter  for  the  consideration  of  the  jary,  and  not  for  the  decision  of 
the  Goart.  See  OouWb  Pleadings^  152,  where  it  is  said,  <*  all  facts 
essential  to  the  right  of  action  or  the  defence  mast  in  general  be  ex- 
pressly and  substantively  alleged.  Hence  stating  the  mere  evidence 
of  a  material  fact  is  not  sufficient;  the  fact  itself  must  be  stated, 
otherwise  the  allegation  will  present  no  subject  to  which  the  law 
can  be  applied.  Besides  such  a  mode  of  pleading  would,  if  ad- 
missible, refer  the  matter  of  fact  in  question  to  the  Court,  instead  of 
the  jury."  He  there  puts  the  case  of  an  action  of  trover,  where  the 
plaintiff  alleges  a  property  in  the  goods,  the  loss,  the  finding,  and  a  de- 
mand and  refusal,  but  omits  to  aver  a  conversion,  and  says  the  de- 
claration would  be  ill.  This  being  a  suit  upon  the  contract  to  re- 
cover damages,  and  the  contract  being  entire  •  and  indivisi-  q^^ 
ble,  the  suit  cannot  be  sustained,  if  any  part  of  it  has  been  an-  •'*'• 
nulled  by  the  act  and  agreement  of  the  plaintiffs  themselves;  and 
looking  to  the  pleadings  in  the  case,  as  spread  upon  the  record,  we 
are  bound  to  assume  that  a  part  of  it  was  annihilated  by  the  consent 
of  the  plaintiffs  themselves.  In  Chitty  on  Contracts  it  is  said  to  be 
^a  general  rule  that  an  entire  contract  cannot  be  apportioned ;  and 
if  a  party  undertake  to  complete  a  certain  act,  before  his  claim  t(f  re- 
muneration is  to  accrue,  he  cannot  recover  for  a  partial  performance, 
although  the  completion  was  prevented  by  accident,  as  fire,  &c.''  To 
the  same  effect  this  Court  have  decided,  in  6  H.  dk  «7. 44,  where  they 
say,  ^^The  agreement  formed  an  entire  contract,  and  to  enable  the 
plaintiff  to  recover  on  it  he  must  prove  a  performance,  or  tender  to 
perform  every  thing  required  by  it  on  his  part  to  be  performed.'' 
The  contract  being  vacated  and  rendered  legally  inoperative  in  part 
by  the  consent  of  the  plaintiffs  themselves,  the  conclusion  is  inevita- 
ble that  no  action  can  be  sustained  upon  it  for  the  recovery  of  dam- 
ages, on  the  ground  that  the  plaintiffs  were  prevented  by  the  wrong- 
ful act  of  the  defendants  from  fulfilling  it.  Where  the  original  con- 
tract is  rescinded  by  the  parties,  after  it  has  been  performed  in  part, 
either  by  a  waiver  of  the  performance  of  the  balance  of  the  cotitract, 
or  entering  into  anew  one  so  inconsistent  with  the  first  as  to  be 
wholly  irrecpncileable,  in  such  case  a  recovery  may  be  had  for  the  part 
performance  on  a  general  count,  but  not  by  declaring  on  the  contract 
itself.  To  this  effect  is  the  case  in  6th  H.  &  J.  Reps.^  38.  If  the  en- 
tirety of  the  contract  is  disaffirmed  by  receiving  a  partial  benefit, 
the  plaintiff  may  recover  for  the  work  done  on  a  general  count,  but 
not  by  declaring  on  the  special  agreement,  {Chitty  on  ControrCts,  273.) 
The  same  principle  is  to  be  found  recognized  (if  authorities  be  neces- 
sary for  so  plain  a  proposition)  in  12th  John.  Reps.  165.  In  that  case 
the  plaintiff  '<  agreed  to  work  for  the  defendant  ten  and  a-half 
months,  and  spin  yarn,  at  three  cents  per  run ;  and  afterwards  left 
the  service  of  the  defendant,  and  brought  an  action  against  him  for 
spinning  845  runs  of  yarn,  at  three  cents  per  run ;  it  was  held  that 
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^^  the  contract  *  of  the  plaintiff  was  entire  and  mast  be  perfonned 
^^^  as  a  condition  precedent  before  he  could  bring  an  action 
against  the  defendants  for  the  price  of  his  labor."  The  suit  upon 
the  second  contract  of  the  12th  of  July,  1836,  we  think  ought,  upon 
the  pleadings  in  the  case,  to  have  been  sustained.  It  is  a  rule  in 
pleading  that  '^  each  party  tacitly  admits  all  such  traversable  allega- 
tions on  the  opposite  side,  as  he  does  not  traverse.  For,  as  each 
party  is  allowed  to  deny,  in  some  form,  (either  by  a  general  or  pre- 
cise traverse,)  all  material  facts  alleged  against  him,  the  omission  by 
either  party  to  traverse  any  such  i'act,  alleged  by  his  adversary,  is 
justly  considered  as  an  admission  of  it."     OouWs  Ple<idingj  152. 

It  appears  by  the  fourth  count  of  the  plaintiff's  declaration  that 
the  defendants  were  in  default  in  not  paying  them  a  large  sum  of 
money  according  to  contract,  which  was  due  according  to  the  esti- 
mate of  the  engineer  for  work  done  in  the  month  of  December,  1836, 
which  was  due  and  pa3'able  before  the  contract  was  declared  to  be 
forfeited;  and  also  that  they  refused  to  permit  the  engineer  to 
designate  or  point  out  a  place  where  the  surplus  earth  arising  from 
the  excavations  was  to  be  dei)osited  ;  and  also  refused  to  pay  the 
plaintiffs  one  other  sum  of  money  for  extra  hauling  beyond  a  certain 
distance,  as  specified  in  their  said  agreement,  and  artfully  aud 
fraudulently  contriving  to  impose  upon  said  plaintiffs  by  forcing 
them  to  submit  to  an  alteration  of  the  terms  of  said  agreement  or  to 
be  deprived  of  all  the  benefits  and  advantages  to  which  they  were 
entitled  undei:  the  same,  declared  the  said  agreement  to  be  forfeited, 
and  refused  to  comply  with  the  terms  and  conditions  thereof, 
whereby  the  said  plaintiffs  were  thrown  out  of  employment,  and 
fraudulently  prevented  from  completing,  &e.,  and  have  lost  all  the 
gains  and  profits,  &c. 

In  the  plea  tiled  by  the  defendants  to  this  count  of  the  plaintiff's 
declaration,  these  breaches  of  the  contract  on  their  part  are  not 
denied,  and  of  course,  according  to  the  established  principles  of 
pleading,  they  are  to  be  taken  and  considered  as  admitted.  Such 
being  the  state  of  the  pleadings,  and  the  admissions  of  fact  flowiug 
Q/iA  ^^^^  them,  it  follows  as  a  necessary  *  consequence  that  such 
•**^  annulling  of  the  contract  was  a  breach  thereof,  for  which  the 
plaintiffs  had  a  right  to  recover  the  damages  flowing  therefrom,  and 
also  for  the  damages  resulting  from  the  previously  enumerated 
breaches  of  the  agreement.  It  was  not  necessary  to  aver  damages 
in  the  plaintiff's  fourth  count.  In  1  Saunders  on  Pleading  and  Em- 
dencey  165,  it  is  said  :  '^  If  the  contract  be  broken  the  plaintiff  will  be 
entitled  to  some  damages,  however  small,  whether  they  be  stated  or 
not,  for  damages  will  be  imi>lied  from  the  very  breach  itself;  and 
wherever  the  damages  sustained  necessarily  and  naturally  arise  from 
the  breach  complained  of,  and  may  therefore  be  implied,  they  need 
not  be  stated ;  otherwise  they  must,  in  order  to  prevent  the  surprise 
on  the  defendant,  which  might  otherwise  ensue  at  the  trial;  aud  if 
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he  do  not  state  them  particalarly  be  will  not  be  permitted  to  prove 
them  in  evidence."  In  tbe  same  book^  at  page  513,  it  is  said: 
''Where  damages  are  the  principal  object  of  the  action  the  declara- 
tion should  coDclode  '  to  the  damage  of  the  plaintiff'  of  a  sum  suffi- 
cient to  cover  the  real  damages  sustained."  So,  also,  same  book  and 
same  page,  speaking  on  the  same  subject,  it  is  said:  ''An  omission 
in  stating  damages,  when  necessary,  would  be  bad  on  demurrer,  and 
perhaps  after  judgment.''  So,  also,  in  2  Johns.  Reps,  149,  it  is  said: 
"The  damages  sustained  are  matter  of  evidence,  and  need  not  be 
alleged,  nor  are  they  rarely  ever  stated,  but  in  a  general  manner." 

In  this  case  the  plaintiff's  declaration  concludes  in  the  usual  man- 
ner, and  charges  that  they  "  have  sustained  damages  to  the  amount 
of  fifty  thousand  dollars,  to  wit,  at  the  county  aforesaid,  and  there- 
fore they  bring  their  suit,  and  so  forth."  This  general  conclusion  is 
snflScient  as  to  all  the  counts  in  the  declaration,  and  obviates  the 
necessity  of  charging  damages  generally  in  each  one  of  them.  The 
judgment  of  the  Court  below  is  reversed,  and  a  procedendo  ordered. 

Judgment  reversed^  dkc. 
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ber,  1843. 

The  Courts  of  common  law  in  Maryland  have  jurisdiction  in  cases  involv- 
ing the  rights  of  lunatics,  unless  they  have  been  ousted  by  the  Act  of 
1785,  ch.  72,  and  its  supplements,  which  they  do  not  do. 

The  Act  of  1785,  ch.  72.  Rev.  Code,  Art.  66,  sec.  84,  contains  no  express 
ouster  of  the  jurisdiction  of  the  Courts  of  common  law,  and  hence  they 
have  concurrent  jurisdiction  over  the  rights  of  lunatics  with  the  Court 
of  Chancery. 

To  divest  Courts  of  general  jurisdiction  of  their  jurisdiction,  terms  to  that 
end  must  be  employed  in  the  statutes  intended  to  accomplish  such  a 
purpose,  and  it  cannot  be  effected,  unless  by  express  terms,  or  by  neces- 
sary implication,  (a) 

Upon  a  judgment,  execution  and  sale,  the  title  to  land  passes,  though  the 
defendant,  in  the  judgment  was  a  lunatio  at  the  time  of  its  rendition. 

(b) 
Courts  of  justice  guard  and  maintain  with  jealous  vigilance  the  titles  of 

purchasers  acquired  under  judicial  sales,  (c) 

^^^^^         I  ^ ^^ 

(a)  Approved  in  Jenkins  vs.  Simms^  45  Md.  587. 

(b)  A.pproved  in  Stigers  vs.  Bretit^  50  Md.  220,  where  it  was  held  that  a 
lunatic  may  be  sued  at  law  for  a  debt  which  he  contracted  when  of  sound 
mind,  and  judgment  therefor  obtained  against  him,  and  that  equity  will 
not  declare  such  judgment  a  nullity. 

(c)  Approved  in  Wampler  vs.  Wolfinger,  13  Md.  848;  EUiott  vs.  Knott,  14 
Md.  185:  Schleff  YB.  Baltimore,  29  Md.  47;  Wilson  vs.  Miller,  80  Md.  90;  Harris 
V8.  Hooper,  50  Md.  549.    See  also,  Barney  vs.  Patterson,  6  H.  &  J.  157. 
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Appeal  from  Allegany  County  Goart.  i?his  was  an  action  of 
ejectment,  bronght  on  the  5th  October,  1836,  for  a  tract  of  land 
called  <<  Sampson's  liiddle  Amended."  The  defendant  took  defence 
on  his  title,  and  pleaded  not  guilty. 

At  the  trial  of  the  cause,  the  parties  agreed,  ^'  that  no  objection 
shall  be  made  to  the  suit  by  the  defendant's  counsel,  on  the  ground 
that  the  said  Tomlinson  appeared  by  attorney,  instead  of  his  trastoe, 
but  that  the  said  suit  shall  stand  as  though  said  Tomlinson  appeared 
by  his  trustee.  The  plaintiff,  on  his  part  agrees,  that  if  it  be  a  valid 
objection  to  said  suit,  because  the  same  was  not  brought  in  the  name 
of  the  trustee  instead  of  the  name  of  the  lunatic,  then  he  will  suffer 
a  non  pros. 

The  cause  was  then  submitted  to  the  Oourt  on  the  following  state- 
ment of  facts : 

The  parties,  plaintiff  and  defendant,  in  this  case,  agreed  to  the 
following  facts  in  the  nature  of  a  case  stated  for  the  opinion  of  the 
Court  It  is  admitted  that  the  land,  for  the  recovery  of  which  this 
suit  is  brought,  was  conveyed  by  John  Tomlinson,  Sen.,  the  father  of 
the  plaintiff,  to  the  plaintiff,  by  his  deed  duly  executed,  acknowledged, 
and  recorded  on  the  3rd  day  of  August,  1818.  That  on  the  2l8t  of 
July,  1821,  four  judgments  were  recovered  by  certain  creditors  of  the 
said  John  Tomlinson,  the  plaintiff,  against  him,  before  a  justice  of 
^ -^  the  peace  for  said  •county;  that  on  the  12th  January,  1822, 
^^^  two  other  judgments  were  recovered  by  creditors  of  the  said 
John  Tomlinson,  the  plaintiff,  against  him,  before  a  justice  of  the 
peace  of  said  county,  and  that  these  judgments  being  unpaid,  were 
revived  by  scire  facias  on  the  same  in  August,  1827 ;  that  at  the 
April  Term  of  Allegany  County  Court,  1827,  a  judgment  was"*  reD- 
dered  by  said  Court  against  the  said  John  Tomlinson,  for  a  deht  of 
his,  in  favor  of  the  creditor  and  plaintiff  in  that  case;  that  in 
October,  1827,  j^.  /a«.  were  issued  on  all  said  judgments,  and  placed 
in  the  hands  of  the  sheriff  of  Allegany  County,  who,  in  virtue 
thereof,  levied  them  on  the  land,  for  the  recovery  of  which  this  sait 
is  brought,  and  sold  the  same  at  public  sale,  to  the  highest  bidder, 
and  that  Jacob  Devore,  the  defendant  in  this  case,  became  the  par- 
chaser  thereof,  paid  the  consideration  since  he  bid  for  the  same,  to 
the  said  sheriff,  who,  by  his  deed  of  bargain  and  sale,  duly  executed 
and  acknowledged  on  the  17th  day  of  February,  1828,  conveyed  said 
land  to  said  Devore,  who  took  possession  of  said  land ;  he  has  e^er 
since,  up  to  this  time,  continued  to  hold  possession  of  the  same;  that 
on  the  12th  day  of  July,  1822,  application  was  made  to  the  Chaooel- 
lor  of  Maryland,  by  John  Tomlinson,  Sen'r,  the  father  of  the  plaintiff, 
for  a  writ  of  lunacy  to  be  issued,  to  enquire  of  the  lunacy  of  said 
John  Tomlinson,  Jun. ;  that  a  writ  was  accordingly  issued,  and  an 
inquisition  regularly  taken  and  found,  and  that  by  that  inquisition 
the  said  John  Tomlinson  was  found  to  be  a  lunatic  on  the  25th  day 
of  July,  1822,  when  the  inquisition  was  taken,  and  to  have  been  so 
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for  five  months  and  upwards  before  that  time,  which  inqnisition  was 
retnrDed  to  the*Ghancerj  Court,  and  upon  a  petition  filed  by  John 
Tomiinson,  Sen'r,  the  father,  he  was  appointed  the  trustee  for  the 
care  and  custody  of  the  person  and  estate  of  the  said  John  Tomiin- 
son, Jan.,  who  was  so  found  to  be  a  lunatic. 

If,  upon  the  aforegoing  statement  of  facts,  the  Court  are  of 
opinion  that  the  judgments  at  law,  fieri  fada*^  sale  by  the  sherifip, 
and  conveyance  made  by  him  of  the  land  as  aforesaid,  to  the  de- 
fendant, are  sufficient  to  transfer  the  title  to  said  land  to  the 
defendant,  notwithstanding  the  lunacy  of  the  plaintiff,  *  as  Q^,y 
found  by  the  inquisition  as  aforesaid,  that  then  the  verdict  is  ^^  ' 
to  be  entered  for  the  defendant ;  but  if  the  Court  shall  be  of  opinion 
that  the  said  judgments  are  inoperative  and  void,  because  of  the 
ianacy  of  the  said  John  Tomiinson,  Junior,  the  plaintiff,  as  found  by 
said  inqnisition,  as  also  the  fi.  fas.  and  sale  as  aforesaid,  that  then 
the  verdict  of  the  jury  shall  be  for  the  plaintiff. 

On  the  aforegoing  statement,  the  Court  were  of  opinion,  that  plain- 
tiff is  not  entitled  to  recover,  and  so  instructed  the  jury.  The  plain- 
tiff excepted. 

The  verdict  and  judgment  being  against  the  plaintiff,  he  appealed 
to  this  Court. 

The  cause  was  argued  before  Stbphen,  Abgheb,  Dobsey,  and 
Spenoe,  JJ. 
IVice,  for  the  appellant. 
McKaig^  McMahoHj  and  F.  A.  Schley^  for  the  appellee. 

Spenoe,  J.,  delivered  the  opinion  of  this  Court.  The  statement 
of  facts  agreed  to,  and  upon  which  the  Court  below  instructed  the 
jury  in  this  case,  presents  for  the  revision  of  this  Court,  a  question 
of  great  importance  and  interest. 

Questions  of  jurisdiction  in  relation  to  Courts  must  always  be  im- 
portant, because  they  are  questions  which  ascertain  the  limits  of 
judicial  power;  and  in  this  case,  it  is  one  of  peculiar  interest,  arising 
from  the  character  of  the  infirmity  of  the  individual,  which,  it  is 
insisted,  exempts  him  from  the  jurisdiction  of  the  Courts  of  law. 

The  argument  of  appellant's  counsel  conceded  that  the  Courts  of 
common  law  had  jurisdiction  in  Maryland  in  cases  involving  the 
rights  of  lunatics,  unless  they  had  been  ousted  of  their  jurisdiction 
by  the  Act  of  1785,  ch.  72,  and  the  supplements  thereto;  and  had 
this  concession  been  withholden,  the  authorities,  both  in  this  country 
and  England,  are  conclusive. 

•  The  question  then  is,  does  the  Act  of  1785,  ch.  72,  or  any  q^^^ 
supplement  thereto,  oust  the  Courts  of  law  of  jurisdiction  in  ^*® 
this  caseT  After  a  careful  examination  of  the  Act  of  1785,  ch.  72, 
we  may  venture  to  affirm  that  there  is  no  language  employed,  or 
combination  of  words  used,  which  can  be  construed  to  divest  the 
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common  law  Goarts  of  jnriBdiction  in  cases  involving  the  rights  of 
lunatics,  or  raising  even  a  strong  implication  of  the  fact. 

The  Act  of  1785,  ch.  72,  contains  no  expression  of  the  same  signi- 
fication or  import,  as  that  nsed  in  the  Statute  of  New  York;  1  N.  K. 
Laws,  147;  in  relation  to  which  latter  statute,  Chancellor  Kent,  says: 
^<  the  fit  and  proper  remedy  for  the  creditor  of  a  lunatic,  is  in  this 
Court,  and  not  by  any  action  at  law.  The  commitment,  by  statute, 
of  the  care  of  the  lunatic  and  his  estate,' to  this  Court,  and  the  power 
given  to  it  to  sell  the  real  estate,  shows  that  this  is  the  proper  tribu- 
nal for  the  creditor  to  resort  to."  Had  the  Chancellor's  opinion 
stopped  here,  the  fair  conclusion  would  be,  that  the  Chancellor  had 
concurrent  jurisdiction,  under  this  statute,  with  the  commbu  law 
Courts. 

Chancellor  Kent,  in  the  same  case,  Brasher  vs.  Cortlandj  2  John. 
Ch.  Ca.  403,  in  commenting  on  the  6th  section  of  tbe  same  statute, 
uses  the  followiug  language :  '^But  this  last  provision  is  important 
in  another  view,  it  goes  absolutely  to  interdict  the  remedy  at  law,  by 
prohibiting  a  sale  of  the  real  estate  under  execution."  The  negative 
expression  in  the  Statute  of  New  York^  the  Chancellor  construes  to 
confer  exclusive  jurisdiction,  and  without  this  provision,  the  irresisti- 
ble inference  is,  that  his  jurisdiction  would  be  concurrent  with  the 
Courts  of  common  law.  The  Act  of  Assembly  of  Maryland  provides, 
*'  that  the  Chancellor  shall  have  full  power  and  authority,  in  all  cases, 
to  superintend,  direct  and  govern  the  affairs  and  concerns  of  persons 
who  are  or  may  be  lunatic  or  idiots,  both  as  to  the  care  of  their  per- 
sons and  estate,  and  may  appoint  a  committee,  &c.,  and  that  if  it 
will  be  for  the  benefit  and  advantage  of  the  estate  of  such  persons, 
(idiots  or  lunatics,)  to  sell  a  part  of  the  real  estate  to  pay  their  debts, 

^  &c."  Thus  the  6th  section  of  the  Act  •  of  1785,  is  very  simi- 
^^^  lar  to  the  Statute  of  New  York,  and  may,  with  great  fairness, 
be  construed  in  cases  involving  the  rights  and  interest  of  lunatics  to 
confer  jurisdiction  upon  the  Court  of  Chancery  in  Maryland ;  but  as 
there  is  no  express  ouster  of  the  jurisdiction  of  the  Courts  of  com- 
mon law,  we  are  driven  to  the  conclusion,  that  they  have  concurrent 
jurisdiction  with  the  Court  of  Chancery. 

The  doctrine  is  clearly  settled  by  a  long  train  of  concurrent  deci- 
sions, that  to  divest  Courts  of  general  jurisdiction,  of  their  jurisdic- 
tion, express  terms  to  that  end  must  be  employed  in  the  statute, 
and  that  it  cannot  be  affected,  unless  by  express  terms,  or  by  neces- 
sary implication.  Vide  Rex  vs.  Ghaseley^  2  Bur,  1040;  Heath  & 
Roonij  2  HiWs  B.  42 — ex  parte. 

The  view  which  we  have  taken  of  the  question  raised  upon  the 
first  point,  reaches,  controls  and  determines  all  the  other  questions 
in  this  cause.  The  judgments  being  good  at  law,  and  no  objection 
made  to  the  executions,  or  sale  made  under  them,  in  point  of  form 
or  substance,  it  follows  as  a  necessary  consequence,  that  the  title 
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passed  by  the  sale  to  the  parchaser,  and  that  the  Court  properly  in- 
stracted  the  jury  to  find  for  the  defendant. 

We  forbear  to  present  either  arguments  or  authorities  to  prore 
the  jealous  vigilance  with  which  Courts  of  justice  guard  and  main- 
tain the  titles  of  purchasers,  acquired  under  judicial  sales,  as  there 
is  DO  portion  of  the  law,  in  regard  to  which  the  adjudications  have 
gone  farther,  or  are  more  uniform  and  conclusive. 

Jt^ment  affirmed. 


*  John  S.  Stiles  et  al  vs.  Sabah  Brown  ei  aL-^Decem-    350 

ber,  1843. 

Where  the  Court  perceives  from  the  mutual  allegatious  of  the  parties,  and 
from  the  evidence  adduced  in  the  cause,  that  thej  had  stated  and  settled 
an  account  between  themselves,  they  cannot  claim  a  decree  to  account. 

A  complainant  seeking  to  investigate  ancient  accounts,  will  have  his  case 
subjected  to  severe  scrutiny;  although  he  is  not  to  be  visited  with  all 
the  consequences  of  laches;  while  on  the  other  hand,  the  defendant's 
evidence  may  receive  a  more  indulgent  consideration.  The  time  at 
which  the  claim  is  advanced,  and  a  failure  to  prosecute  it  against  origi- 
nal parties,  while  they  were  alive,  are  circumstances  calculated  to  create 
suspicion  against  such  a  claim,  and  in  a  doubtful  case  strengthen  the 
defences  which  the  representatives  of  such  original  parties  may  set  up. 
(a) 

"Where  the  parties  settle  and  adjust  their  mutuUl  claims,  and  one  gives  the 
other  a  note  for  the  balance  due,  this  forecloses  an  enquiry  into  all  ante- 
cedeut  transactions,  unless  upon  the  ground  of  error  or  fraud. 

Appeal  from  the  Court  of  Chancery.  The  bill  of  John  S.  Stiles^ 
of  the  City  of  Baltimore,  and  of  William  P.  Maulsby,  trustee,  filed 
on  the  2nd  July,  1840,  for  the  benefit  of  the  creditors  of  said  Stiles, 
stated :  that  sometime  about  the  year  1827,  a  judgment  having  been 
rendered  against  J.  S.  S.  in  Baltimore  County  Court,  for  the  sum  of 
tl,00O,  or  thereabouts,  he  requested  a  certain  Stewart  Brown  to  be- 
come his  surety  on  an  appeal  bond,  for  the  purpose  of  carrying  said 
canse  to  the  Court  of  Appeals;  and  at  the  same  time  he  borrowed 
from  said  Brown  his  promissory  note  for  the  sum  of  about  $1,900, 
and  for  the  purpose  of  indemnifying  the  said  B.  for  his  said  surety- 
Bbip,  and  of  securing  the  payment  of  the  said  note  so  borrowed,  ho 
conveyed  to  the  said  B.  several  lots  or  parcels  of  land  lying  and 
l)6ing  in  the  City  of  Baltimore,  and  six  shares  of  stock  in  tho 
Temascaltepec  Mining  Company  of  Baltimore;  that  several,  if  not 
all,  of  the  said  shares  of  stock  were  sold  by  the  said  Brown,  in  his 
lifetime,  but  for  what  prices  or  sums  your  orators  do  not  know,  ex- 


fa)  Approved  in  Donaldson  vs.  Raborg^  28  Md.  66.    See  also  Gover  vs.  HaU^ 
H.  ft  J.  88;  Chew  vs.  Farmers  Bank,  2  Md.  Ch.  281. 
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cept  two  shares,  which  sold  for  the  sum  of  91,265,  as  stated  hy  said 
B.;  and  that  said  lots  or  parcels  of  ground  were  also  sold,  partly  in 
the  life- time  of  the  said  B.  and  partly  since  his  death ;  that  theoom* 
plainants  have  no  accurate  knowledge  of  the  amount  of  money 
realized  by  said  sales,  bnt  are  fully  convinced  that  it  largely  exceeds 
OS  1  ^^^  *  amount  of  the  said  judgment  and  note;  and,  that  a  con- 
^^'  siderable  sum  is  now  due  and  owing  to  your  orators,  wbo 
further  state  that,  sometime  in  the  year  1835,  John  S.  Stiles  made 
application  for  the  benefit  of  the  insolvent  laws  of  Maryland,  and 
that  William  P.  Manlsby  has  been  duly  appointed  permanent  trustee 
for  the  benefit  of  the  creditors,  and  has  given  bond,  with  security, 
according  to  law ;  that  the  said  S.  B.  departed  this  life  sometime  in 
the  year  1832,  intestate,  and  that  letters  of  administration  have 
been  granted  to  Sarah,  George  and  John  N.  Brown ;  that  said  admin- 
istrators, though  often  requested,  have  wholly  refused  and  neglected 
to  render  to  your  orators  any  account  of  the  moneys  received  by  the 
said  S.  B.  for  the  said  stocks  and  for  said  lots  or  parcels  of  ground, 
and  to  pay  over  the  babmce  now  remaining  in  their  hands  after 
payment  of  the  said  judgment  and  the  promissory  note,  &c. 

Prayer  that  subpoena  may  issue  to  said  administrators,  &c.,  and 
that  complainants  may  render  a  full,  true  and  perfect  account  of  all 
and  singular  the  moneys  received  by  the  said  B.,  in  his  life-time,  or 
by  the  said  administrators,  or  any  or  either  of  them,  since  his  death, 
from  the  sale  of  said  stock  and  property  before  mentioned,  and  that 
a  decree  may  pass  ordering  and  requiring  said  administrators  to  pay 
over  to  your  orator,  William  P.  Maalsby,  trustee,  as  aforesaid,  sach 
balance  as  upon  a  fair  settlement  of  accounts  may  be  found  due,  and 
that  such  other  and  further  relief  may  be  granted  in  the  premises 
as  to  justice  and  equity  shall  seem  meet,  &c. 

The  answers  of  Sarah,  George,  and  John  N.  Brown,  administratoTB 
of  Stewart  Brown,  admitted  that  said  Stiles  made  application  for  the 
benefit  of  the  insolvent  laws  of  Maryland,  as  stated  in  complainants' 
bill,  some  time  in  the  year  1835 ;  but  they  do  not  know,  and  do  not 
admit,  that  said  Maulsby  has  been  duly  appointed  permanent  trustee 
for  the  benefit  of  the  creditors  of  said  Stiles.  They  admit  that  said 
S.  B.  departed  this  life  some  time  in  the  year  1832,  intestate,  and  that 
letters  of  administration  have  been  granted  to  these  defendants.  They 
also  admit  that  the  said  John  Stiles,  by  deed  of  mortgage,  dated  ^b 
Qso  M*y?  1827,  conveyed  to  said  S.  B.  five  lots  of  ground  •situate, 
^^'^  &c.  numbered  21,  24,  44,  55,  and  59,  for  the  purpose  stated  by 
complainants  in  their  bill ;  and  that  by  another  deed,  dated  the  31st 
of  July,  1829,  said  Stiles  further  conveyed  the  said  lot«  to  said  8.  B., 
with  power  to  sell  and  dispose  of  the  same  absolutely,  and  the  pro- 
ceeds to  apply,  first  to  the  payment  of  the  said  S.  B.  the  amount  doe 
to  him  on  the  judgment  mentioned  in  said  mortgage,  and  for  the 
payment  of  which  the  said  S.  B.  had  become  surety,  and  of  the  sam 
of  money  lent  and  advanced  by  said  S.  B.  to  said  Stiles,  and  secured 
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by  said  mortgage,  and  the  snrplas,  if  any,  to  pay  over  to  said  Stiles, 
or  bis  assigns.  They  admit  that  three  of  said  lots  were  sold  in  the 
life-time  of  said  S.  B.;  but  they  allege  that  if  said  Stiles  has  no  accu- 
rate knowledge  of  the  amount  of  money  realized  by  said  sales,  as 
stated  in  complainants'  bill,  it  is  because  he  has  forgotten  his  own 
acts,  and  not  because  said  S.  B.  failed  to  render  an  acc^ount  thereof 
to  him ;  for  they  further  allege  that  it  appears  by  the  records  of 
Baltimore  County  Court,  that  on  the  9th  of  October,  1829,  the  said 
Stewart  Brown  and  John  S.  Stiles,  by  deed  of  that  date,  conveyed 
to  William  D.  McKim  the  lots  21  and  24,  above  mentioned,  the  said 
8.  B.  receiving  9400  consideration  therefor.  That  on  the  10th  of 
October,  1829,  the  said  S.  B.  and  J.  S.  S.,  by  deed  of  that  date,  con- 
Teyed  to  John  Kirby  the  southernmost  moiety  of  lot  No.  44,  above 
mentioned,  S.  B.  receiving  $260  consideration  thereof;  and  that  on 
tbe  10th  October,  1829,  the  said  S.  B.  and  J.  S.  S.,  by  deed  of  that 
date,  conveyed  to  William  H.  Stewart  the  northernmost  moiety  of 
said  lot  number  44,  S.  B.  receiving  $260  consideration  therefor. 
These  defendants  allege  that  they  have  no  accurate  personal  know- 
ledge of  the  state  of  accounts  between  said  S.  and  said  B.  in  the  life- 
time of  said  B.  but  they  believe  the  said  S.  to  have  been  largely 
indebted  to  the  said  B.  at  the  time  of  his  death.  They  allege  that  after 
the  death  of  the  said  S.  B.  said  S.  filed  his  bill  in  this  honorable  Court 
against  the  widow,  heirs,  and  administrators  of  said  B.,  alleging 
ftat  said  S.  B.  by  his  bond  of  conveyance,  dated  the  23rd  of  Novem- 
ber, 1830,  bound  himself  to  convey  to  said  S.  two  pieces  or  lots  of 
ground,  that  is  to  say,  the  *  remaining  lots  of  these  above  q»q 
mentioned,  to  wit,  the  lots  numbered  65  and  69,  on  said  S.  "^^ 
paying  to  said  B.  a  promissory  note  of  even  date  with  said  bond, 
drawn  by  said  S.  in  favor  of  said  B.  or  order,  for  $2,700,  bearing 
interest,  payable  at  four  months  after  date.  That  said  S.  in  his  said 
bill  farther  alleged  that  more  completely  to  secure  the  payment  of 
said  promissory  note  said  S.  and  his  wife  executed  to  said  B.  a  mort- 
gage of  a  tract  of  land  in  Queen  Anne's  County,  Maryland,  called 
Marsh's  Chester  Farm,  all  of  which,  &c.  These  defendants  further 
allege  that  on  the  application  of  said  S.  in  said  bill,  and  with  the 
consent  of  the  defendants  thereto,  and  upon  the  allegation  of  said 
S.  therein,  that  he  was  indebted  to  the  administrators  of  S.  B.  the 
sum  of  92,700  on  said  note,  a  decree  was  passed  adjudging  and  order- 
ing that  on  payment  by  said  S.  to  the  trustee  in  the  said  decree 
named,  or  to  the  said  administrators,  or  on  bringing  into  this  Court, 
to  be  paid  to  them,  the  sum  of  $2,7GO,  with  interest  thereon,  and 
the  costs  of  the  suit,  the  said  John  S.  Stiles  should  have,  hold,  &c.; 
but  in  case  said  sum  of  money,  with  interest  and  costs,  was  not  paid 
before  the  1st  of  November,  1833,  then  said  trustee  was  ordered  and 
directed  to  sell  said  property  for  the  purpo'^e  of  settling  and  paying 
the  same,  &c.  These  defendants  further  allege,  that  although  said 
Stiles,  in  his  said  bill,  admitted  that  he  was  indebted  to  the  admin- 
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istrators  of  S.  B.  in  the  sam  of  92,700,  yet  that  defendants  have 
never  claimed  said  amoant  from  him,  bat  that  they  have  always 
limited  their  demand  to  the  sam  of  91,450,  which  they  believe  to 
have  been  justly  dae  and  owing  from  said  S.  to  said  B.  on  the  prom- 
issory note  of  said  Stiles,  for  that  amoant,  dated  11th  October,  1832, 
drawn  in  favor  of  said  S.  B.,  which  note  they  file,  &c.  These  defend- 
ants farther  allege,  that  after  the  passage  of  said  decree,  to  wit,  on 
the  8th  day  of  Aagast,  1833,  the  said  Stiles  and  his  wife,  and  the 
said  George  Brown,  as  trustee,  by  deed  of  that  date,  sold  another 
of  the  above  mentioned  lots  of  gronnd,  to  wit,  number  55,  to  John 
Patterson,  for  the  sam  of  9750,  of  which  9150  were  received  by  said 
Stiles  and  9600  by  said  6.  B.,  in  part  liquidation  of  the  said  sam  of 
^_  91,450;  and  that  said  deed  expressly  *  admits  that  said  Stiles 
oo4  ^3^  indebted  to  the  representatives  of  S.  B.  in  said  som  of 
91,450,  as  will  appear  by  reference  to  a  copy  of  said  deed,  which,  &c 
These  defendants  further  allege  that  after  crediting  said  S.  with  said 
sum  of  9600,  a  considerable  amount  still  remained  due,  and  said  Stiles 
entirely  failing  to  pay  the  same  at  the  time  limited  by  said  decree 
for  the  payment  of  the  same,  said  trustee  proceeded  to  sell  the  other 
lot  of  ground,  to  wit,  lot  number  59  above  mentioned;  that  he  sold 
the  same  for  the  gross  sum  of  9910 ;  that  the  sale  thereof  was  daly 
reported  to  and  ratified  by  this  honorable  Court. 

In  relation  to  the  Temascaltepec  mining  stock,  these  defendaDta 
say  they  know  nothing  thereof,  except  from  some  loose  memoraDdl 
contained  upon  a  paper  found  among  the  papers  left  by  the  said 
Stewart  Brown,  and  which  paper  is  herewith  filed,  marked,  &c. 
From  this  memoranda  it  appears  that  said  S.,  to  secure  his  note 
for  91,995,  dae  the  26th  May,  1828,  transferred  six  shares  of  said 
stock  to  said  S.  B.;  that  on  the  12th  day  of  September,  1828,  one 
of  these  shares  was  sold  for  9620;  on  the  29th  day  of  September, 
1828,  another  was  sold  for  9645;  on  the  4th  October,  1828,  one  was 
returned  to  J.  S.  S.;  and  on  the  25th  of  February,  1829,  another  was 
given  to  said  S.  to  be  sold,  he  to  keep  9150,  the  balance  to  be  paid 
to  S.  B.    It  does  not  appear  whether  said  Stiles  ever  sold  said  share 
of  stock,  or  paid  any  part  of  the  proceeds  thereof  to  S.  B.    From 
memoranda  on  another  part  of  said  paper  it  further  appears  that  on 
the  30th  September,  1828,  the  said  S.  B.  held  as  security  for  the  note 
of  John  McFadon,  dated  the  29th  September,  1828,  at  ninety  days, 
for  9666,  two  shares  of  Tema8caltei)ec  mining  stock,  viz :  one  of 
those  of  said  Stiles,   and  one  transferred  by  Margaret  HcFadon; 
and  that  on  the  25th  March,  1829,  two  shares  of  stock  were  trans- 
ferred to  Margaret  McFadon  ;  whether  one  of  them  shares  was  the 
property  of  said  Stiles,  and  if  his,  what  it  produced,  these  defend- 
ants do  not  know.    It  does  not  appear  what  became  of  the  remain- 
ing share  or  shares  of  stock  transferred  by  said  Stiles  to  said  Brown; 
and  defendants  do  not  know  whether  said  share  or  shares  were  re- 
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tnrned  to  said  Stiles  or  sold  by  said  Brown,  or  whether  they  ^mm 
•still  remain  in  the  name  of  said  Brown ;  but  they  allege  that  ^^^ 
said  stock,  about  November,  1829,  became  perfectly  worthless  in  the 
market,  and  has  so  contiuned  ever  since;  and  they  think  it  proba- 
ble that  it  was  so  considered  both  by  said  Stiles  and  Brown.  They 
allege  that  there  is  now  standing  in  the  name  of  Stewart  Brown 
some  shares  of  said  stock,  and  that  they  are  ready  to  transfer 
a  share  or  shares  thereof  to  said  Stiles,  or  to  his  permanent  trus- 
tee, whenever  ordered  to  do  so  by  this  honorable  Court.  They  allege 
that  they  never  heard  of  any  claim  or  demand  on  account  of  said 
stock  by  said  Stiles  until  a  long  time,  that  is  to  say,  about  six  years 
after  the  death  of  said  S.  B.;  and  they  further  allege  that  said  Stiles 
having,  long  after  the  transfer  of  said  stock  to  said  Stewart  Brown, 
given  his  said  note  to  said  Brown  for  $1,450,  as  above  alleged,  and 
having  after  the  death  of  said  Brown  deliberately  signed  a  deed  set- 
ting forth  that  he  was  indebted  to  the  representatives  of  said  Stew- 
art Brown  in  that  sum,  shows  satisfactorily  that  complainants  can 
have  no  fair  claim  against  the  representatives  of  said  Stewart  Brown, 
for  or  on  account  of  said  stock,  but  that  all  accounts  between  said 
Stiles  and  Brown  must  have  been  settled  between  them  in  the  life- 
time of  said  Brown,  and  the  above  amount  of  91,450  have  then  been 
ascertained  to  be  due,  &c. 

With  this  answer  the  various  exhibits  referred  to  in  it  were  filed, 
aud  after  proof  taken,  the  cause  was  referred  to  the  auditor,  who, 
with  other  accounts,  reported  account  B,  viz : 

Dr.  John  S.  Stiles  in  acc't  with  Sarah  Brown,  George  Brown  and 

John  N.  Brown,  admin'rs  of  S.  Brown. 
1832,  Dec.  13tb,  To  his  note  due  this  day,..  .11,450  00 

By  this  sum  paid  by  sale  of 
property,  8th  Aug.  1833,  in- 
terest having  been  paid. . .     600  00 


850  00 
Interest  from  8th  Ang.  1833, 

to  15th  July,  1835 :  1,  y.  11 

m.  7  ds 98  74 


948  74 
*  By  proceeds  of  sale  in  Stiles  356 

vs.  Brown  and  others^  in 
this  Court,  15th  July,  1835, 
and  defendants'  answer,. . .      834  53 

114  21 
Interest  from  15th  July,  1835, 

to  28th  Oct.  1841:  6  ys.  3 

ms.  13  ds 43  08 


Balance  due  to  the  defendants  $157  29 
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Which  was  ratified  by  the  Chancellor,  [Bland,]  3rd  March,  1842, 
who  also  decreed  that  the  said  balance  should  be  paid  the  defend- 
ants, out  of  the  insolvent's  estate,  by  the  trustee,  if  the  assets  were 
sufficient  to  pay  the  same. 

The  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Stbphbn,  Abohbb,  Dobsst,  and 
Spence,  JJ. 
Alexander  J  for  the  appellants.    Brown  and  Brune^  for  the  appellee, 

Aboheb,  J.  delivered  the  opinion  of  this  Court.  It  has  been  ad- 
mitted by  the  counsel  for  the  appellant,  that  if  we  should  believe 
from  the  mutual  allegations  of  the  parties,  and  from  the  evidence  ad- 
duced, that  they  had  stated  and  settled  an  account  between  them, 
the  appellants  cannot  claim  a  decree  at  our  hands.  This  admission 
is  in  strict  conformity  with  the  rules  of  equity  governing  bills  to  ac- 
count. 

In  our  enquiry  into  this  question,  we  cannot  forbear  to  remark 
that  the  account  now  sought  at  the  hands  of  the  defendant,  is  of 
transactions  not  of  recent  origin,  but  of  an  antiquity,  which  if  it  do  not 
in  point  of  law  subject  the  party  to  be  visited  with  all  the  conM- 
quences  of  laches^  yet  necessarily  subjects  his  case  to  a  severer  scru- 
tiny, and  the  defendants'  evidence  to  a  more  indulgent  consideration. 
The  time,  too,  at  which  this  claim  is  sought  to  be  enforced — several 
^  years  after  •  the  death  of  the  party  with  whom  the  transac- 
^^  '  tions  were  had,  who  if  living,  it  is  reasonable  to  believe,  might 
have  explained  what  at  this  distance  of  time  has  thrown  difficulties 
over  the  transaction  complained  of;  and  the  failure  during  the  life- 
time of  the  defendant's  intestate  to  institute  this  proceeding,  are  cir- 
cumstances calculated  to  throw  suspicion  over  the  claim  of  the  com- 
plainant, and  in  a  doubtful  case  would  strengthen  the  defences  which 
might  be  set  up  in  behalf  of  the  defendant. 

The  testimony,  however,  in  the  record  leaves  us  no  room  for  rea- 
sonable doubt  on  the  subject.  On  the  11th  of  October,  1832,  John 
S.  Stiles  passed  his  note  to  Stewart  Brown,  payable  four  months 
after  date,  for  fourteen  hundred  and  fifty  dollars.  A  bill  was  filed 
by  Stiles,  (at  what  time  the  record  does  not  show,)  alleging  that  he 
had  given  a  mortgage  to  secure  Brown  the  payment  of  the  snm  of 
$2,700,  and  praying  a  decree  for  the  reconveyance  of  the  property 
mortgaged  upon  payment  of  the  debt ;  and  the  Chancellor  decreed, 
on  13th  July,  1833,  the  payment  of  the  money  and  reconveyance  of 
the  property,  and  in  case  of  a  failure  to  pay  the  money  that  the 
mortgaged  property  should  be  sold.  Afterwards,  on  the  8th  of  Au- 
gust, 1833,  Oeorge  Brown,  the  trustee  in  said  Chancery  suit,  John 
S.  Stiles  and  wife,  unite  in  a  deed  of  a  lot  of  land  in  the  City  of  Bal- 
timore to  John  Patterson,  in  which  deed  the  decree  above  referred 
to  is  recited,  and  it  is  further  recited  that  at  the  time  of  passing  the 
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decree,  viz.  on  the  13th  July,  1833,  the  sam  of  $1,450  only  was  owing 
to  Stewart  Brown's  representatives  from  John  S.  Stiles,  which  it  is 
recited  is  known  to  and  admitted  bv  Brown's  administrators.  Here 
isa  clear  and  solemn  recognition  of  a  settlement  of  accounts,  and  an 
adjustment  of  claims.  Only  the  sum  of  $1,450  was  due  to  Brown. 
The  parties  correct  the  error  in  the  decree  by  their  mutual  admis- 
sions, and  assume  the  amount  of  the  note  of  October  11th,  1832,  as 
ascertaining  the  balance  due.  But  independent  of  this  clear  recog- 
nition of  a  settlement  and  adjustment  of  the  claims  of  the  resi)ective 
parties,  the  letter  of  Stiles,  of  the  23rd  February,  1837,  in  which  he 
promises  to  call  and  adjust  the  balance,  is  strongly  confirmatory  of 
the  idea  of  a  settlement  •  between  the  parties,  and  entirely  ne-  q^q 
gatives  the  hypothesis  that  the  representatives  of  Brown  are  ^^^ 
either  largely  indebted  to  him,  or  indebted  to  him  at  all.  By  the 
testimony  which  the  record  furnishes  we  feel  ourselves  led  conclu- 
sively to  the  opinion  that  the  parties  settled  and  adjusted  their 
claims  by  the  note  of  13th  October,  1832.  This  of  course  forecloses 
an  enquiry  into  all  antecedent  transactions,  unless  upon  the  ground 
of  eiTor  or  fraud,  and  we  perceive  no  evidence  of  either  in  tlie  record. 
If  it  be  true  that  some  of  the  shares  of  the  Temascaltepec  Mining 
Company  remained  in  the  hands  of  Brown  unsold,  which  had  been 
transferred  to  him  as  a  security  for  a  loan,  we  may  fairly  infer,  the 
proof  showing  they  were  worthless  in  December,  1829,  that  they 
were  left,  on  the  settlement  of  October,  1832,  when  the  note  was 
given  for  $1,450,  in  the  hands  of  Brown,  with  consent  of  Stiles. 
They  were  then  worthless  and  would  be  of  no  use  to  any  one. 

Upon  the  whole  case,  therefore,  after  bestowing  our  best  reflec- 
tions upon  it,  we  entertain  the  opinion  that  account  B,  as  reported 
by  the  auditor,  reaches  the  justice  of  the  case,  and  as  tbis  account 
has  been  made  the  basis  of  the  Chancellor's  judgment  we  affirm 
his  decree.  Decree  affirmed. 


BiCHABD  Q.  Bowling  and  Wife  vs.  Mabein  T.  Lamab,  Adm'r 
c.  t  a.  of  James  Lamab. — December,  1843. 

Where  a  legatee  interposes  the  plea  of  limitations  to  the  final  passage  of  an 
administrator's  account  of  the  payment  of  the  assets  of  the  estate  to 
-creditors,  no  decree  or  order  which  the  Orphans'  Court  might  pass  in 
the  premises,  would  divest  the  Courts  of  law  of  jurisdiction  over  the 
same  subject-matter;  and  the  fact  of  the  administrator  being  a  creditor, 
claimant,  does  not  change  the  nature  of  the  case. 

^The  plea  of  limitations,  (technically  considered  as  such,)  is  not  applicable  to 
proceedings  before  the  Orphans'  Court,  in  relation  to  the  claims  of 
creditors.    That  Court  may  look  to  the  fact  of  such  a  bar  as  evidence  to 

18  1  G. 
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be  weighed  with  all  other  testimony,  in  relation  to  any  claim,  in  deter- 
mining its  justice,  and  the  propriety  of  passing  or  rejecting  it.  (a) 

QflO  *  ^^  right  to  interpose  the  plea  of  limitations  to  claims  against  a  de- 

90v  ceased ^s  estate,  before  the  Orphans^  Ck)urt,  is  vested  in  ezecuton 

and  administrators  by  our  testamentary  system. 

The  fact  that  the  Orphans'  Court  has  endorsed  the  claim  of  an  administrator 
against  his  intestate's  estate,  to  be  allowed  when  paid,  will  not  prevent 
the  residuary  legatee  from  objecting,  before  the  same  Court,  to  the  jus- 
tice of  the  demand,  and  requiring  full  proof  of  its  existence  prior  to 
the  ratification  of  the  administration  accounts,  in  which  he  seeks  an 
allowance  of  his  demand  as  paid,  (b) 

For  want  of  full  proof  when  demanded,  the  Orphans'  Court  may  reject  any 
claim  against  a  deceased's  estate,  after  it  has  been  passed  and  before 
payment,  (c) 

After  a  decree  to  account,  On  a  bill  filed  by  a  residuary  legatee  against  an 
executor,  upon  a  creditor  filing  a  claim,  it  is  competent  for  the  residnary 
legatee  to  plead  the  Act  of  Limitations. 

But  as  to  proceedings  at  law  by  a  legatee,  distributee  or  creditor,  whether 
competent  for  them  to  defeat  the  claims  of  creditors  of  the  deceased,  by 
the  plea  of  limitations,  this  Court  intimates  no  opinion. 

The  case  of  Lse  ys.  Lee  and  Welsh^  6  Q.  &  J.  816,  is  not  in  conflict  with 
Stevenson  et  at.  vs.  Shriver  and  Wife^  9  G.  &  J.  324.  In  the  latter  case, 
this  Court  considered  the  prima  fade  effect  of  the  order  of  the  Orphans^ 
Court,  when  passed,  as  evidence  coming  in  collaterally,  while  in  the 
former  cause,  the  question  was  whether  the  Orphans'  Court,  acting  de 
Tiovo^  ought  to  pass  such  an  order  at  all. 

This  Court  will  not  pronounce  upon  the  rights  of  a  residuary  legatee  for 
life,  with  a  bequest  over  to  others,  where  the  record  does  not  contain 
the  will  under  which  the  legatee  claims. 

The  Orphans'  Court  passed  certain  claims  against  a  deceased's  estate;  when 
the  administrator  came  to  settle  his  administration  account,  the  claims 
were  objected  to,  and  full  proof  of  them  demanded,  but  the  Court 
allowed  them.  Upon  appeal,  this  Court  reversing  the  decision  of  the 
Orphans'  Court,  remanded  the  cause  without  prejudice,  with  liberty  to 
take  further  proof. 

Appeal  from  the  Orphans'  Court  of  Prince  George's  Coanty.  On 
the  10th  December,  1842,  the  appellee  offered  for  passage  his  first 
accoant  as  administrator  aforesaid,  in  which  he  charged  himself  with 
$7,347.75,  and  claimed  an  allowance  of  accounts  No.  1  to  41  inclnsive, 
•4,605.36,  leaving  a  balance  dne  the  estate  of  $2,742.28. 

The  appellants  on  the  25th  April,  1843,  filed  their  petition,  repre- 
senting that  James  Lamar  died  about  the  14th  May,  1838,  having 
made  his  last  will  and  testament,  in  which  he  bequeathed  to  the 
petitioner,  Elizabeth,  the  wife  of  the  said  Richard,  and  sister  of  the 
said  James,  all  his  personal  property,  daring  •  the  term  of  her 
SOU  f^jQgie  life,  (the  said  Elizabeth  being  then  a  widow,)  and  after 


(a)  Approved  in  Ymgling  vs.  Hesson^  16  Md.  120. 

(b)  See  Lee  vs.  Lee,  6  Q.  &  J.  218,  note  (b);  Stevenson  vs.  Schriver,  9  G.  & 
J.  203. 

(c)  Approved  in  Edelen  vs.  Edden^  11  Md.  419. 
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ber  death  or  marriage  the  said  personal  estate  was  given  or  be- 
queathed to  Mary  E.  Ghilds,  the  daughter  of  said  Elizabeth,  by  a 
former  husband,  and  the  niece  of  the  said  James,  as  may  be  more 
fnlly  seen  by  reference  to  said  last  will  and  testament,  duly  admitted 
to  probat  and  now  of  record  in  this  Court,  and  which  your  petition- 
ers pray  may  be  taken  as  a  part  of  this  petition ;  that  some  time  in 
the  month  of  October,  1841,  the  appellants  were  intermarried,  by 
which  event  the  said  personal  estate  became  the  right  and  property 
of  the  said  Mary  E.  Ghilds,  according  to  the  provisions  of  the  said 
will,  and  your  petitioners  were  duly  appointed  guardians  to  the  said 
Mary,  and  as  such  have  given  bond  and  are  duly  qualified }  that  a 
certain  Marein  T.  Lamar  has  taken  out  letters  of  administration, 
with  the  will  annexed,  on  the  personal  estate  of  the  said  James 
Lamar,  and  possessed  himself  of  the  entire  personal  estate  of  the 
said  James,  but  as  yet  has  passed  no  account  whatever  with  this 
Court;  that  they  are  advised  the  said  M.  T.  L.  has  filed  in  this 
Court  and  presented  for  passage  an  administration  account,  in 
which  he  claims  credits  and  allowances  for^  large  sum  as  due  to  him, 
the  said  administrator,  from  the  said  testator,  James,  amounting  to 
the  sum  of  91,547.09,  or  thereabouts,  and  claims  to  be  allowed  by 
your  honorable  Court,  to  retain  in  his  own  hands  enough  of  the  as- 
sets of  the  said  testator  to  pay  the  same.  The  petitioners  object,  as 
the  guardian  of  the  said  M.  E.  C,  to  whom  the  residue  of  the  said 
personal  estate  belongs,  after  the  payment  of  all  just  debts,  to  the 
payment  or  allowance  of  said  account,  claimed  as  due  to  him  by  the 
said  James  Lamar,  because  they  charge  that  the  same  is  unjust,  and 
that  the  said  J.  L.  is  not  so  indebted,  and  having  no  other  remedy  in 
a  case  like  the  present,  except  by  resort  to  this  Court,  submit  that 
the  same  ought  to  be  rejected;  that  the  claim  is  barred  by  the 
Statute  of  Limitations,  is  a  stale  demand,  &c.,  and  they  call  for  full 
proof  thereof.  Various  other  claims  in  said  administration  account 
were  also  objected  to  on  the  same  grounds,  and  full  proof  deinanded. 
Prayer — ^that  the  said  claims  be  rejected. 

•The  appellee  answered  the  said  petition,  denied  its  allega- 
tions  in  a  general  way,  insisted  that  he  had  paid  the  accounts  •''^* 
objected  to,  and  offered  to  produce  full  proof  as  may  be  required, 
and  also  denied  the  right  of  the  petitioners  to  plead  limitations. 

After  this  the  appellee  produced  proof  to  the  Orphans'  Court, 
which  need  not  be  more  particularly  stated,  than  it  is  in  the  opinion 
of  this  Court ;  and  on  the  25th  April,  1843,  the  objections  set  forth 
in  the  petition  were  overruled  and  the  account  of  the  appellee  was 
allowed  and  passed,  when  this  appeal  was  prosecuted. 

The  cause  was  argued    before    Stephen,  Abgheb,  Dorset, 
Chjimbebs,  and  Spenoe,  JJ. 
T.  JP.  Bawie^  for  the  appellants. 
Alexander  and  Drattj  for  the  appellees. 
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DOBSEY,  J.  delivered  the  opinion  of  this  Goort.  All  objections  to 
vouchers  Nos.  1,  8,  9, 13, 18,  and  32,  for  which  credits  were  allowed 
Marein  T.  Lamar,  administrator  cum  iestamento  annexe  of  James 
Lamar,  in  his  account  settled  with  the  Orphans'  Court  of  Prince 
George's  County,  on  the  25th  of  April,  in  the  year  1843,  being 
waived  and  withdrawn,  this  Court  are  only  called  upon  therefore  to 
decide  whether  the  objections  taken  to  vouchers  Nos.  4, 10, 39,  and 
40,  were  properly  overruled  by  the  Orphans'  Court.  Of  all  these 
vouchers  or  claims  the  appellee  was  called  upon  by  the  appellants  to 
offer  full  proof,  and  to  the  voucher  No.  4  the  plea  of  limitations  is 
interposed  as  a  bar. 

In  this  attitude  of  the  case  the  first  question  presented  for  our 
determination  is,  have  the  appellants  the  right  of  preferring  such  a 
plea,  before  the  Orphans'  Court,  in  bar  of  the  appellees'  claim  f 

To  support  the  affirmative  of  this  proposition  we  have  been  re- 
ferred to  the  cases  of  Shrewen  vs.  Vanderkorst^  1  Russ,  dt  Mylne^Ml^ 
where  after  a  decree  to  account,  on  a  bill  filed  by  a  residuary  legatee 
against  an  executor,  upon  a  creditor's  filing  •  a  claim,  the 
^^^  Lord  Chancellor  decided  that  it  was  competent  for  the  com- 
plainant (the  residuary  legatee)  to  plead  the  Statute  of  Limitations. 
In  delivering  his  opinion  he  states  that  ^^  the  question  here  is,  whether, 
when  a  decree  has  been  pronounced,  taking  possession  of  the  estate 
and  vesting  it  in  the  Court  for  the  purpose  of  distribution,  a  decree 
by  which  the  accounts  are  directed  to  be  taken,  and  the  assets  are  to 
be  administered  in  the  master's  office,  and  after  which  the  common 
law  must  be  altogether  silent,"  the  plea  must  not  be  considered  fatal f 
And  in  the  same  ca«e,  in  2  Buss.  &  Mylne^  75,  the  Master  of  the 
Bolls,  who  allowed  the  residuary  legatee  to  plead  the  Statute  of  Lim- 
itations to  the  creditor's  claim,  *' stated  the  ground  of  his  decision  to 
be,  that  after  a  decree  the  executor  was  not  at  liberty  to  do  any  act 
which  affected  the  relative  rights  of  creditors."  The  same  reasons 
do  not  exist  for  receiving  such  a  plea,  from  such  a  source,  in  proceed- 
ings before  the  Orphans'  Court.  No  decree  or  order  which  the  Or- 
phans' Court  might  pass,  in  the  premises,  would  divest  the  Courts 
of  law  of  jurisdiction  over  the  same  subject-matter,  nor  would  it 
thence  follow  that  the  common  law  must  thereafter  ^'be  altogether 
silent ;"  or,  in  the  language  of  the  Master  of  the  Bolls,  would  the 
executor  be  deprived  of  the  "  liberty  to  do  any  act,  which  affected 
the  relative  rights  of  creditors."  The  grounds  upon  which  the  case 
of  Shrewen  vs.  Vanderhorst  was  decided,  being  wholly  inapplicable 
to  proceedings  before  the  Orphans'  Court,  can  have  no  influence  opoD 
the  opinion  of  this  Court  in  the  case  now  before  it.  Does  the  fact 
of  the  executor  being  the  creditor,  claimant,  change  the  nature  of 
the  case  T  We  think  it  does  not.  If  the  appellants  can,  in  their 
suit  at  law  now  pending,  in  any  way,  defeat  the  appellees' claim  by  a 
plea  of  limitations,  no  decision  which  the  Orphans'  Court  could  have 
made  in  the  case  before  it  could  destroy'  or  impair  their  power  of 
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doing  80.  We  do  not  therefore  regard  the  plea  of  limitations  (tech- 
nically considered  as  sach)  applicable  to  proceedings  before  the 
Orphans'  Court,  in  relation  to  the  claims  of  creditors.  That  triba- 
nal  may,  it  is  true,  look  to  the  fact  of  such  a  bar  as  evidence  to  be 
weighed  with  all  other  testimony  in  relation  to  any  claim,  in  q^q 
*  determining  on  its  justice  and  the  propriety  of  passing  or  ^^^ 
rejecting  it ;  but  as  a  technical  statutory  bar,  no  legatee  or  creditor 
has  in  the  Orphans'  Court  authority  to  interpose  it  against  a  credi- 
tor's claim,  that  power,  by  our  testamentary  system,  being  vested  in 
executors  and  administrators.  In  what  we  have  said  we  desire  it 
to  be  understood  that  we  have  intimated  no  opinion  that,  in  any  pro- 
ceeding at  law  by  a  legatee,  distributee,  or  creditor,  it  is  competent 
for  them  to  defeat  the  claims  of  creditors  of  the  deceased  by  the 
plea  of  limitations. 

Voucher  or  claim  No.  4,  it  would  appear  from  the  endorsement 
apon  it,  had  been  passed  by  the  Orphans'  Court  anterior  to  the  objec- 
tion filedf  by  the  appellants  to  its  allowance  in  the  administration 
account  then  about  to  be  settled  by  the  appellee  before  that  Court. 
The  appeal  in  this  case  being  taken  to  the  decree  and  order  overrul- 
ing the  objections  in  the  appellant's  petition,  and  allowing  and  pass- 
ing the  administration  account  of  the  appellee,  and  not  to  the  order 
of  passage  endorsed  on  voucher  No.  4,  it  is  insisted  by  the  appellee 
that,  independently  of  the  proof  offered  for  its  establishment  and 
inserted  in  the  record,  the  order  of  passage  endorsed  upon  it  is 
prifnafade  evidence  of  its  correctness,  and  in  the  absence  of  all 
proof  to  the  contrary,  fully  warranted  the  decree  and  order  of  the 
Orphans'  Court  as  far  as  that  voucher  is  concerned.  The  position 
thus  insisted  on  is  directly  in  conflict  with  the  decision  of  this  Court 
in  the  case  of  Lee  vs.  Lee  and  Welsh,  6  O.dh  J.  316,  where  the  Or- 
phans' Court  were  called  on  by  the  petition  of  the  person  interested 
as  residuary  legatee  to  re-examine  and  adjudicate  anew  upon  a  claim 
of  one  of  two  executors,  against  the  deceased,  which  had  been  passed 
by  the  Court,  but  remained  unpaid.  Upon  such  a  review  this  Court 
saj  that  the  passage  of  the  claim  '^  adds  nothing  to  its  intrinsic 
merits  or  authenticity,  when  reviewed,  as  it  was  by  the  Orphans' 
Court,  upon  the  proceedings  before  it."  That  ^'  the  claim  having 
been  contested  before  payment,  its  passage  by  the  Orphans'  Court 
is  no  evidence  of  its  correctness.  It  must  be  supported  by  testimony 
Bobstantially  sufficient  for  its  establishment  before  a  jury."  The  case 
now  before  us  has  been  brought  up  on  proceedings  in  no  •  wise  QA>t 
distinguishable  from  those  in  the  case  of  Lee  vs.  Lee  and  ^^^ 
Wekhj  and  can  by  no  ingenuity  be  withdrawn  from  the  operation  of 
the  principles 'there  established. 

But  it  has  been  asserted  by  one  of  the  counsel  for  the  appellee 
that  the  case  of  Lee  vs.  Lee  and  Welsh  is  in  obvious  conflict  with  the 
case  of  Stevenson  and  al.  vs.  Shriver  and  tcife,  9  O.  dh  J.  324,  and  is 
overruled  by  it.    After  a  careful  perusal  of  both  the  cases  we  can 
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discover  nothiug  by  which  this  assertion  can  be  sustained.  That 
part  of  the  Goart's  opinion,  in  the  latter  case,  in  which  it  is  alleged 
this  inconsistency  appears,  is  where  the  Court,  in  discussing  the 
question,  whether,  where  the  estate  is  insufficient  for  the  payment  of 
debts,  a  creditor  has  a  right  to  appeal  from  an  order  of  the  Orphans' 
Court  passing  a  claim  of  an  execator  or  administrator,  says :  '^  Con- 
ceding, as  is  alleged,  that  the  passage  of  the  claim  of  an  executor 
or  administrator,  is  not  conclnsive  upon  a  distributee  or  creditor 
suing  such  executor  or  administrator,  and  leaves  him  at  liberty  to 
shew  the  illegality  of  the  allowance  thus  made;  yet  it  so  increases 
the  difficulty  of  so  doing  that  such  an  order  cannot  be  said  not  to 
impair  the  rights  of  a  distributee  or  of  a  creditor,  where  the  assets 
of  the  deceased  are  inadequate  to  the  payment  of  debts.  The  allow- 
ance of  the  claim  i%  prima  facie  evidence  of  its  correctness,  and  the 
executor  or  administrator  need  offer  no  further  evidence  to  sustain 
it.  The  ontisprobandi  is  shifted  from  the  executor  or  administrator 
to  the  creditor."  These  remarks  of  the  Court,  in  the  latter  case,  are 
perfectly  consistent  with  its  decision  in  the  former,  referring  to  a 
proceeding  in  a  different  tribunal,  where  the  question  would  be,  not 
whether  the  Orphans'  Court  acted  correctly  in  passing  the  claim,  bot 
whether  the  claim,  according  to  the  proofs  in  the  cause,  ought  to  be 
sustained  or  enforced  in  a  Court  of  justice  f  The  order  of  the  Or- 
phans' Court  would  be  offered  but  as  prima  fa^e  evidence;  as  such 
it  is  the  decision  of  a  Court  of  competent  jurisdiction,  and  must  be 
respected  accordingly.  It  forms  no  part  of  the  issue  iu  the  cause, 
but  coming  collaterally  in  question  to  the  extent  to  which  it  is  an 
Q A  fz,  ^i^^^^^^^^^}  ^^  must  be  recognized.  In  the  case  of  Lee  vs.  Lee 
900  •  ^^^  WeUhj  the  very  question  in  issue  was,  whether  the  Or- 
phans' Court  ought  to  pass  the  claim.  It  was  taken  up  by  the 
Orphans'  Court  de  novoy  and  consequently  its  judgment  should  have 
been  formed  upon  the  evidence  adduced  by  the  parties  litigant,  and 
not  upon  any  opinion  it  may  have  theretofore  formed  or  expressed 
upon  the  ex  parte  testimony  formerly  before  it.  And  in  accordance 
with  these  views,  and  not  in  conflict  with  the  case  of  Lee  vs.  Lee  and 
Welshy  was  the  case  of  Stocketfe  Executor  vs.  Jones  and  Wi/Cj  decided 
in  10  O.  &  J.  276. 

Does  the  record  present  evidence  sufficient,  in  point  of  fact,  to 
establish  the  charges  in  voucher  No.  4,  and  warrant  the  Orphans' 
Court  in  overruling  the  objection  made  to  their  allowance,  is  oar 
next  inquiry  f  To  the  admissibility  of  the  testimony  offered  for  this 
purpose  no  exception  has  been  taken.  That  being  the  case,  we  think 
it  does  satisfactorily  establish  the  first,  second,  third,  fourth,  seventh 
and  eighth  items  of  charge  in  voucher  No.  4.  But  in  Support  of  the 
fifth  and  sixth  charges  in  that  voucher,  as  appears  by  the  record, 
no  proof  having  been  offered,  the  Orphans'  Court  erred  in  allowing 
them. 
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The  Orphans'  Goart  also  erred  in  allowing  voucher  No.  10,  the 
appeUee  having;  wholly  failed  to  offer  the  requisite  proof  to  sustain 
it.  It  is  true  he  has  exhibited  an  acconnt.  with  a  receipt  npon  it, 
purporting  to  have  been  given  by  or  on  account  of  the  sheriff  of 
Prince  George's  County,  for  the  apprehension  fee  and  jail  fees  of 
negro  Hanson,  a  slave  of  Gustavns  Lamar,  with  a  portion  of  whose 
estate,  as  the  administrator  thereof,  James  Lamar  has  been  charged 
by  the  appellants.  But  no  proof  has  been  offered  of  the  execution 
of  the  receipt,  or  that  negro  Hanson  had  ever  run  away  or  been  con- 
fined in  jail  as  a  runaway. 

The  Orphans'  Court  were  in  error,  also,  in  allowing  voucher  No. 
^,  purporting  to  be  an  open  account  of  C.  C.  Hyatt,  against  the 
^estate  of  James  Lamar,"  commencing  in  June,  1838,  and  terminat- 
ing in  December,  1840,  with  a  certificate  of  C.  G.  Hyatt  that  it  had 
been  settled  by  Marein  T.  Lamar.  Of  this  claim  there  is  not  to  be 
foand  in  the  record  one  particle  of  evidence  to  show  that  a  single 
article  in  the  account  was  ever  •  sold  or  delivered  to  anybody,  q^^ 
Nor  is  there  any  inventory  or  other  proof  of  the  personal  ^^^ 
property  of  James  Lamar,  from  which  this  Court  might  form  even  a 
conjecture  that  the  articles  charged  were  supplies  necessarily  pro- 
vided by  the  administrator,  in  a  due  course  of  administration,  for 
the  sustenance,  comfort  or  preservation  of  the  estate  confided  to  his 
obarge. 

The  total  absence  of  all  evidence  as  to  the  nature  and  circum- 
stances of  the  personal  estate  of  the  deceased;  or  that  the  articles 
consumed,  for  which  the  credit  is  claimed,  formed  any  part  of  it;  or 
what  was  the  property  appraised  in  the  inventory  which  did  not 
belong  to  him ;  or  to  whom  it  did  belong,  should  have  induced  the 
Orphans'  Court  to  disallow  voucher  No.  40.  Without  such  proof  it 
is  impossible  for  this  Court  to  say  that  the  allowance  claimed  ought, 
to  have  been  made.  In  sanctioning  such  an  allowance  the  Orphans' 
Court  were  therefore  in  error.  But  is  said  that  no  such  proof  is 
necessary,  because  the  articles  for  which  a  credit  is  claimed  in  this 
voucher  being  of  such  a  nature  as  that  they  must  have  been  con- 
sumed in  their  use  by  the  legatee  during  her  single  life,  and  were 
therefore  her  absolute  property,  the  appellants  have  no  right  to  com- 
plain of  the  £dlowance  which  has  been  made  for  them.  Whether 
they  have  a  right  to  complain,  or  not,  this  Court  will  not  venture  to 
determine,  unliBSS  the  entire  will  of  the  testator,  James^  Lamar,  be 
before  it.  In  Evans  and  al.  vs.  Iglehari  and  alj  6  G.  dt  J,  174^  this 
Oourt  have  said,  in  determining  on  the  rights  of  a  residuary  legatee 
for  life  with  a  bequest  over  to  others,  that  whether  the  legatee  for 
life  ^^onght  to  enjoy  his  (the  testator's)  personal  estate  specifically, 
or  to  receive  nothing  more  than  the  interest  on  its  value,  is  purely  a 
question  as  to  the  intention  of  the  testator,  in  conformity  to  which 
his  will  must  be  executed,  there  being  no  unbending  principle  of  law 
to  control  such  intention,  whether  it  be  in  the  one  way  or  the  other." 
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To  pronoance  what,  in  this  respect,  was  the  intention  of  James 
Lamar,  the  testator,  apon  a  record  which  does  not  contain  his  will, 
cannot  be  expected  of  the  Gonrt.  But  even  if  the  will  were  to  he 
fonnd  in  the  record,  and  onr  construction  of  it  be  what  it  may,  it 
QA^y  <^^1^  *  throw  no  light  npon  the  question,  nor  enable  as  to  de- 
^^  '  termine  on  the  propriety  of  the  allowance  made  to  the  appellee 
for  property  appraised  in  the  inventory  which  was  no  part  of  the 
personal  estate  of  the  testator. 

We  are  prepared  to  ratify  and  affirm  the  decree  and  order  of  the 
Orphans'  Court,  allowing  and  passing  the  administration  account  of 
the  appellee,  except  the  allowances  in  said  account  numbered  10, 39 
and  40,  and  the  sum  of  five  hundred  and  thirty-seven  dollars  and 
eighty  six  cents,  being  part  of  allowance  number  four  in  said  account, 
and  consisting  of  the  fifth  and  sixth  items  of  charge  in  voucher  No. 
4,  as  to  which  said  excepted  allowances  and  items  the  said  decree 
and  order  of  the  Orphans'  Court  is  hereby  reversed,  but  without 
prejudice  to  the  rights  of  the  parties  in  relation  thereto.  And  this 
cause  is  to  be  remanded  to  the  Orphans'  Court  of  Prince  George's 
County,  that  such  further  proceedings  may  be  had  therein  as  may  be 
necessary  to  carry  into  effect  the  decree  of  affirmance  in  this  C3oart;^ 
and  that  it  may  take  such  further  evidence  in  relation  to  said  ex- 
cepted allowances  and  items  as  the  parties  may  see  fit  to  offer;  and 
that  the  said  Court  may  finally  order  and  decree  thereon  as  the 
nature  of  the  case  may  require.  As  to  all  costs  heretofore  incurred 
in  this  Court,  and  in  the  said  Orphans'  Court,  each  party  shall  pay 
its  own  costs.  Decree  reversed  in  part,  and  cause  remanded. 


Levi  Chaney  vs.  Charles  Smallwood. — ^December,  1843. 

Parties  who  take  possesBion  of  the  personal  property  of  infants,  and  retain 
and  use  the  same,  will  be  considered  in  equity  as  those  who  enter  upon 
and  use  their  real  estate,  treated  as  guardians,  and  liable  to  accouDt 
accordingly,  la) 

Where  a  father  died,  having  in  his  possession  slaves  belonging  to  his  chil- 
dren, his  widow,  as  his  administratrix,  took  possession  of  them,  held  and 
claimed  them  as  her  own;  while  the  children  were  minors,  she  married 
again,  and  the  retention  and  use  of  the  property  was  continued  by  the 
second  husband  and  wife,  until  her  death,  and  by  him  until  the  time  of 
the  decree.  He/d,  that  in  equity  he  is  only  responsible  for  the  con▼e^ 
sions  and  hires  accruing  after  the  time  of  his  marriage  with  the  adminis- 
tratrix, (h) 

^    ^       *  Appeal  from  the  Court  of  Chancery.    On  the  8th  April, 
*****   1839,  Charles  Smallwood  and  Henrietta,  his  wife,  Joseph 

(a)  See  Drury  vs.  Conrier^  1  H.  &  G.  157,  note. 
(6)  Distinguished  in  Pfdz  vs.  Pfdz,  14  Md.  882. 
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Smallwood  and  Matilda,  his  wife,  filed  their  bill,  alleging,  that  H. 
and  M.«  whilst  they  were  infants,  and  before  their  marriage,  became 
entitled  to  sundry  negroes,  which  came  into  the  hands  of  Zephaniah 
Mitchell,  the  father  of  said  H.  and  M. ;  that  after  his  death,  in  the 
year  1820,  his  widow.  Providence  Mitchell,  was  duly  appointed 
gnardian  to  H.  and  M.,  and  as  such,  took  possession  of  the  said 
negroes ;  that  in  the  year  1838,  P.  intermarried  with  Levi  Ghaney, 
who,  in  virtue  of  his  marriage,  together  with  the  said  Providence,  as 
gaardian  of  the  said  H.  and  M.,  continued  in  possession,  and  are  now 
in  possession  of  some  of  said  negroes,  to  wit,  &c. ;  that  in  the  year  1835» 
L.  C.  and  wife  sold  some  of  said  negroes,  and  received  payment 
therefor :  some  of  the  said  negroes  were  hired  out,  and  some  retained 
in  possession  of  L.  and  P.  0.,  before  and  since  their  marriage ;  that 
they  are  responsible  for  their  reasonable  hires ;  that  H.  and  M.  are 
now  of  full  age.  Prayer  for  a  discovery  and  an  account  and  delivery 
op  of  said  negroes ;  injunction  and  general  relief. 

L.  G.  and  wife  answered  this  bill,  and  alleged,  that  all  the  negroes 
named  in  the  bill  are  the  descendants  of  a  negro  woman,  slave, 
named  Peggy,  of  whom  the  said  Zephaniah  Mitchell  acquired  the 
possession  about  twenty-five  or  thirty  years  ago ;  that  several  of  the 
said  descendants  were  born  whilst  the  said  Z.  M.  was  so  in  posses- 
sion, and  that  they  always  were  used  and  held  by  him  as  his  own 
absolute  property ;  that  at  the  death  of  the  said  Z.  M.,  some  of  the 
said  negroes  were  in  his  possession,  and  returned  sold  and  accounted 
for  by  the  said  P.  M.,  as  the  administratrix  of  the  said  Z.  M. ;  that 
sabseqnently  to  the  said  sale,  the  said  negroes  became  the  absolute 
property  of  the  said  P.  M.,  and  so  remained  until  her  marriage  with 
the  said  Levi,  from  which  period  they  have  remained  the  absolute 
property  of  the  said  L.  and  P.  G.,  except  those  sold,  &c.  The  answer 
then  set  forth  the  hiring  of  the  negroes,  their  value,  &c.;  that  many 
of  them  were  not  worth  more  than  their  support,  &c.,  and  then  de- 
nied that  the  female  *  complainants,  or  either  of  them,  ever  qaq 
were,  in  any  manner,  entitled  to,  or  ever  had,  possession  of  «'^" 
the  said  negroes,  or  any  of  them,  or  that  the  said  P.  ever  was  ap- 
pointed guardian  to  the  said  female  complainants,  or  as  such,  ever 
took  possession  of  the  said  negroes.  The  answer  also  relied  on  the 
Statute  of  Limitations  as  a  defence  to  said  bill. 

A  commission  to  take  proof  was  then  issued  by  agreement  of  par- 
ties, and  a  variety  of  testimony  taken,  which  is  sufficiently  adverted 
to  in  the  opinion  of  this  Gourt. 

It  however  appeared  in  proof  that  Matilda  was  married  on  the 
Uth  February,  1837,  and  Henrietta  on  the  28th  July,  1836. 

By  an  account  proved  on  the  28th  October,  1829,  by  Levi  Ghaney, 
husband  of  Providence  Mitchell,  administratrix  oi  Z.  M.,  before  the 
Orphans^  Gourt  of  Anne  Arundel  Gouuty,  the  accountants  obtained 
the  following  credit  "  of  current  money  alloweil  this  accountant  for 
i^egroes  Susan,  Sarah,  Nell,  Peg  and  her  chiUt,  returned  in  the 
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account  sales  of  17th  October,  1825,  and  not  belonging  to  the  de- 
ceased estate,  and  proved  to  the  satisfaction  of  the  Gonrt  as  the 
property  of  M.  and  H.  M.,  amoanting  to  9221." 

On  the  23rd  August,  1836,  L.  0.  and  wife  petitioned  the  Orphans' 
Court  for  permission  to  correct  their  account  of  October,  1829,  and 
to  be  re-charged  with  the  said  negroes  as  the  property  of  Z.  M^ 
which  was  so  ordered,  and  an  account  on  that  basis  was  passed  and 
sworn  to. 

On  the  23rd  March,  1842,  the  Chancellor  [Bland]  decreed,  '<  that 
the  defendant,  Levi  Chaney,  forthwith  deliver  up  unto  the  plain- 
tifiPs,  Charles  Smallwood  and  Henrietta,  his  wife,  and  Joseph  Small- 
wood  and  Matilda,  his  wife,  the  negro  woman  slave  Peggy, 
and  her  children  and  descendants  or  increase,  in  the  bill  of  com- 
plaint mentioned,  and  which,  or  any  of  them,  are  now  in  the  posses, 
sion  or  under  the  control  of  the  said  defendant.  And  also,  that  the 
defendant,  Levi  Chaney,  account  with  the  said  plaintiffs  of  and 
concerning  the  hires  and  profits  of  all  and  each  one  of  the  said  negro 
slaves,  which  may  have  come  into  the  hands  and  been  in  the  posses- 
sion of  the  said  Levi  Chaney  and  the  late  Providence,  his  wife,  or 
^  either  of  them,  *  from  the  death  of  the  said  Zephaniah  Mitch- 
^  '  ^  ell  until  the  delivery  of  the  said  negro  slaves  unto  the  said 
plaintiffs,  as  hereinbefore  directed ;  and,  moreover,  that  the  said 
Levi  Chaney  account  with  the  said  plaintiffs  of  and  concerning  the 
full  value  of  the  said  negro  slaves,  or  any  of  them,  which  have  been 
sold  or  disposed  of  and  not  delivered  as  hereinbefore  directed.  And 
this  case  is  hereby  referred  to  the  auditor  with  directions  to  state  an 
account  accordingly  from  the  pleadings  and  proofs  now  in  the  case, 
and  such  other  proofs  as  may  be  laid  before  him.  And  the  parties 
are  hereby  authorized  to  take  testimony  in  relation  to  the  ^id 
account  before  any  justice  of  the  peace,  on  giving  three  days  notice 
as  usual:  provided,  that  such  testimony  be  taken  and  filed  in  the 
Chancery  office,  in  this  case,  within  one  month  after  the  delivery  of 
the  said  slaves  as  hereinbefore  directed.'^ 

From  which  decree  Levi  Chaney  appealed. 

The  cause  was  argued  before  Stephen,  Abcheb,  Dobset,  and 
Spenge,  JJ. 
Eandallj  for  the  appellant.    AlexandoTj  for  the  appellee. 

Spenge,  J.,  delivered  the  opinion  of  this  Court.  Of  the  questions 
raised  in  this  cause,  the  first  of  which  we  shall  attempt  to  dispose 
of,  is  that  of  jurisdiction. 

This  Court  in  Brury  vs.  Conner^  1  H.  di  O.  220,  decided  that 
^<  whoever  enters  upon  the  estate  of  an  infant  is  considered  in  eqaity 
as  entering  as  guardian  for  such  infants,  and  after  the  infant  comes 
of  age  he  may,  by  bill  in  Chancery,  recover  the  rents  and  profits. 
And  if  a  person  so  entering  shall  continue  the  possession  after  the 
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infont  comes  of  age,  Chancery  will  decree  an  account  against  him  as 
gnardian,  and  carry  on  such  account  after  the  infancy  is  determined." 
And  this  doctrine  is  sanctioned  and  maintained  by  the  cases  of 
Burnett  vs.  Whitehead^  2  F.  Wms.  645 ;  Morgan  vs.  Morgan^  1  AQdnij 
489 ;  and  Dormer  vs.  Fortescv^^  3  Atkins^  130.  We  cannot  dtstingnish 
in  principle  the  case  now  before  us  *  from  that  of  Drury  vs.  Qiy. 
Coiner.  The  bill  in  this  case  charges  that  when  the  com-  ^ '  ^ 
plainants  were  infants  the  respondent  took  possession  of  the  negroes 
in  controversy  and  held  and  received  the  profits  of  them  up  to  the 
time  of  filing  the  bill.  We  are  unable  to  discover  any  sound  reason  to 
exelnde  the  jurisdiction  of  Courts  of  equity  from  affording  similar 
relief  in  relation  to  personal  estate,  as  it  is  adjudged  they  have  in 
regard  to  the  rents  and  profits  of  real  estate,  where  infants  are  the 
parties  complainants  in  both  cases.  Believing  that  there  is  no  such 
distinction,  we  determine  that  Courts  of  equity  have  jurisdiction  in 
such  cases. 

The  next  question  is  as  to  the  right  of  property.  The  testimony 
is  obscured  by  the  clouds  which  are  thrown  over  the  characters  of 
some  of  the  witnesses  by  impeachment,  but  we  think  there  remains 
enough  untarnished  to  satisfy  our  judgments  conclusively  that  the 
negroes  mentioned  in  the  proceedings  belong  to  the  complainants. 
The  circumstances  and  facts  of  the  case,  the  declarations  of  Chaney, 
and  especially  his  acts  in  the  Orphans'  Court  of  Anne  Arundel  County, 
might  satisfy  any  impartial  mind,  that  these  negroes  were  the  prop- 
erty of  the  complainants. 

The  admissions  of  Chaney  are  abundantly  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations. 

We  think  the  Chancellor  erred  in  decreeing  the  defendant,  Levi 
Chaney,  to  account  with  the  plaintiffs  for  the  hire  and  profits  of  the 
negro  slaves  from  the  time  the  same  came  into  the  possession  of 
Levi  Chaney,  and  the  late  Providence,  his  wife,  or  either  of  them. 

This  Court  therefore  reverse  this  decree  in  this  particular,  and  will 
sign  a  decree  that  the  said  Levi  Chaney  account  for  the  hire  and 
profits  of  the  negro  slaves  from  the  time  said  Chaney  intermarried 
with  Providence  Mitchell.  Decree  reversed  in  part. 


•iGNAXroS    BOABMAN  VS.   HENBY   PATTERSON   and    FlEL- 

DEB  ISBAEL,  Executors  of  Henby  Petebs.— Decem-   «»• -* 
ber,  1843. 

After  a  judgment  of  condemnation  has  been  rendered  in  an  attachment 
cause,  if  the  defendant  desire  to  move  to  quash  the  writ,  regularly  he 
should  first  move  to  strike  out  the  judgment,  and  then  make  his  motion 
to  quash. 
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Without  the  short  note  showing^  the  plaintiffs'  cause  of  action,  and  the  iasa* 
ing  thereon  of  a  capias  ad  respondendum  or  a  summons,  (as  the  case  maj 
be,)  the  proceedings  in  an  attachment  would  be  wholly  irregular,  (a) 

Nothing  ought  to  be  recovered  by  a  condemnation  of  the  property  attached, 
which  was  not  recoverable  from  the  defendant,  had  he  given  special 
bail,  and  appeared  to  the  process  issued  against  him. 

Where  the  short  note  states  a  cause  of  action  in  assumpsit,  and  the  writ 
issued  was  in  trespass  upon  the  case,  matters  for  which  debt  or  covenant 
was  the  only  remedy  could  not  be  recovered. 

A  short  note  cannot  be  amended  from  assumpsit,  to  debt  or  covenant,  where 
the  writ  is  in  trespass  upon  the  case. 

It  is  no  ground  for  quashing  an  attachment  that  some  specific  portions  of 
the  claim  as  made  could  not  be  recovered  under  the  short  note,  (b) 

Where  the  creditor  deposes  ^^that  he  is  credibly  informed,  and  verily  be- 
lieves, that  the  said  J.  B.  (the  debtor)  has  removed  from  his  place  of 
abode  with  intent  to  injure  and  defraud  his  creditors, ''  this  is  a  sufficient 
compliance  with  the  Act  of  1795,  ch.  56,  sec.  1,  in  that  particular,  (e) 

A  judgment  on  attachment  which  not  only  condemns  property  towardB 
satisfying  that  portion  of  a  plaintiff  ^s  demand  which  might  be  recovered 
under  the  short  note,  but  also  to  satisfy  that  which  could  not  be  so  re- 
covered, is  erroneous. 

Where  the  plaintiff  exhibits  a  claim  for  principal,  and  with  interest  added, 
up  to  a  given  day,  it  is  error  in  the  County  Court  to  enter  up  a  condem- 
nation for  the  gross  sum  as  bearing  interest  from  the  day  on  which  the 
attachment  issued.  The  charge  of  interest  upon  the  interest  was  not 
warranted  under  such  circumstances. 

But  this  Court  will  not  reverse  a  judgment  of  condemnation  in  an  attachment 
cause  upon  an  appeal  from  such  judgment,  for  such  error  because  it 
does  not  appear  to  have  been  presented  to  the  consideration  of  the  County 
Court,  (d) 

Where  a  special  limited  jurisdiction,  distinct  from  and  not  embraced  by  its 
general  jurisdiction,  is  conferred  by  Act  of  Assembly  on  any  tribunal, 
its  powers  to  act  as  it  has  done  must  appear  upon  the  face  of  its  proceed- 
ings, (e) 

When  those  proceedings  are  brought  for  review  in  this  Court,  it  must  appear 
from  their  inspection,  that  everything  has  been  done  which  the  law  re- 
quired, as  the  basis  of  the  authority  which  has  been  exercised.  (/) 

The  Act  of  1825,  ch.  117,  interposes  no  obstructions  to  enquiries  intosach 
a  subject.    It  has  no  application  to  them. 

If  there  be  an  error  in  the  attachment  proceedings,  by  reason  of  which  the 
jurisdiction  of  the  Court  does  not  appear,  it  would,  after  verdict,  be  a 
fatal  objection  on  a  motion  in  arrest,  or,  without  raising  the  objection 
below,  it  might  be  assigned  as  error  in  the  Court  of  Appeals,  {g) 


(a)  Cited  in  Spear  vs.  Griffin,  23  Md.  429.    See  Burr  vs.  Perry,  8  Gill, 
(h)  Cited  in  White  vs.  Solomonsky,  80  Md.  589. 

(c)  Cited  in  tYanhlin  vs.  Claflin,  49  Md.  87,  as  to  what  is  a  sufficient  state- 
ment of  the  jurisdictional  fact  of  non-residence. 

(d)  Cited  in  Schleigh  vs.  Hagerstoum  Bank,  4  Gill,  812,  and  Eeker  vs.  First 
Nat.  Bank,  Court  of  Appeals,  October,  1884. 

(e)  Approved  in  Risewick  vs.  Davis,  19  Md.  91. 
(/)  Approved  in  Mears  vs.  Adreon,  81  Md.  284. 

[g)  Approved  in  Dickinson  vs.  Barnes,  8  Gill,  492;  Mayer  ys,  Soyester,90 
Md.  408;  White  vs.  Solomonsky,  80  Md.  588;  Mears  vs.  Adreon^  81  Md.  285; 
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What  is  a  sufficient  return  by  the  sheriff  to  an  attachment,  (h) 
*  Under  the  Act  of  1796,  ch.  66,  sec.  1,  unless  the  affidavit  of  the  Aiyo 
creditor  contain  an  averment  of  citizenship  as  to  both  creditor   *^^^ 
and  debtor,  no  attachment  against  an  absconding  debtor  can  lawfully 
issue. 

The  Act  of  1884,  ch.  76,  sec.  1,  dispensed  with  the  averment  of  citizenship 
of  the  plaintiff;  provided,  that  if  any  trial  take  place  it  be  proved  that 
the  plaintiff  or  plaintiffs,  or  any  of  them,  at  the  time  of  issuing  the 
attachment  was  or  were  a  resident  or  inhabitant,  or  residents  or  inhabi- 
tants, of  one  of  the  United  States  of  America,  or  of  a  District  or  Terri- 
tory thereof,  (i) 

Bat  where  the  affidavit  is  designed  to  procure  a  warrant  for  an  attachment 
against  the  effects  of  an  absconding  debtor,  under  the  Act  of  1795,  and 
does  not  contain  an  averment  of  his  citizenship  of  Maryland,  it  is  sub- 
stantially defective;  and  upon  an  appeal  from  a  judgment  of  condem- 
nation rendered  upon  it,  without  a  motion  to  that  effect  in  the  County 
Court,  the  judgment  will  be  reversed  and  the  attachment  quashed. 

APPEAL  from  Baltimore  County  Court.  This  was  an  attachment 
to  compel  an  appearance,  commenced  on  the  15th  January,  1841,  on 
the  following  proofs  and  proceedings,  to  wit: 

"jSto<«  of  Maryland^  City  of  Baltimore,  to  tcit :  Be  it  remembered, 
that  on  the  fifteenth  day  of  January,  in  the  year  one  thousand  eight 
hnndred  and  forty-one,  before  me,  the  subscriber,  a  justice  of  the 
peace  of  the  State  of  Maryland,  in  and  for  said  city,  personally 
appeared  Fielder  Israel,  a  citizen  of  the  State  of  Maryland,  and 
made  oath  on  the  Holy  Evangely  of  Almighty  God,  that  Ignatius 
Boarman,  late  of  Baltimore  Conuty,  is  justly  and  bona  fide  indebted 
nnto  him,  the  said  Fielder  Israel  and  Henry  Patterson,  executors  of 
Henry  Peters,  late  of  said  county,  deceased,  in  the  sum  of  three 
thoQsand  two  hundred  and  fourteen  dollars  twenty-eight  cents,  over 
and  above  all  discounts.  And  at  the  same  time  the  said  Fielder 
Israel  produced  to  me  an  account,  with  sundry  notes,  bills  and  obli- 
gations, on  and  by  which  the  said  Ignatius  Boarman  is  so  indebted, 
which  are  hereto  annexed ;  and  the  said  Fielder  Israel  did  also  make 
oath,  that  he  is  credibly  informed  and  veiily  believes,  that  the  said 


Coward  vs.  DUlinger,  56  Md.  61;  HoffToan  vs.  Reed,  57  Md.  876.  See  also 
Bruce  vs.  Cook,  6  G.  &  J.  281.  On  a  motion  to  quash  an  attachment  the 
Court  of  Appeals  is  not  confined  to  the  consideration  of  the  particular 
objections  which  may  appear  by  the  record  to  have  been  urged  in  the  Court 
below;  but  if  the  proceedings  brought  up  for  review  appear  on  their  face 
iatally  defective,  the  motion  must  prevail.  Mayer  vs.  Soyester,  Objection 
to  attachment  proceedings  on  the  ground  that  they  do  not  upon  their  face 
show  affirmatively  that  the  requirements  of  the  statute  have  been  substan- 
tially complied  with,  may  be  made  on  a  motion  to  quash,  on  a  motion  in 
ureet  of  judgment  after  verdict,  or,  without  making  it  in  the  Ck>urt  below, 
may  be  availed  of  on  api>eal.    Coward  vs.  DUlinger. 

[h)  Cited  in  MeCoy  vs.  Boyle,  10  Md.  896. 

(%)  Cited  in  McCoy  vs.  Boyle,  10  Md.  896. 
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IgDatins  Boarman  has  removed  from  his  place  of  abode,  with  intent 
to  iiijnre  aud  defraud  his  creditors. 

<<  Sworn  before  T.  Hanson  Belt,  a  justice  of  the  peace  of  the  State 
of  Maryland,  in  and  for  the  City  of  Baltimore." 

^      •  ^^  Ignatius  Boarman  to  Henry  Patterson  and  Fielder  Isradj 
•*  •  ^                              exectsiors  of  Henry  PeterSj  deceased. 
To  your  note  dated  1st  of  March,  1836,  for .9   400  00 

Interest  thereon  from  1st  September,  1837 80  80 

9480  80 

To  your  due  bill,  dated  26th  March,  1836,  for 375  00 

Interest  thereon  from  Ist  September,  1837 75  75 

450  75 

To  your  note  dated  6th  November,  1836,  for 1,000  00 

Interast  thereon  from  1st  September,  1837 202  00 

1,202  00 

To  your  note  under  seal,  dated  12th  May,  1827,  for     800  00 

By  cash 360  00 

460  00 
Interest  thereon  from  Ist  September,  1837 90  90 

64090 

To  your  obligation  and  receipts,  dated  27th  March, 

1827 ^     400  00 

Interest  thereon  from  1st  September,  1837 80  80 

' —     48080 

To  your  due  bill  dated  9th  January,  1838 60  00 

Interest  thereon  from  date 9  03 

59  03 


$3,214  28 
N.  B. — Interest  calculated  to  13th  January,  1841." 
<^  9400.    Baltimore,  March  1st,  1836.    Twelve  months  after  date, 
I  promise  to  pay  Henry  Peters,  or  order,  four  hundred  dollars,  for 
value  received,  with  interest.  Ignatius  Boubman." 

^^375.  Baltimore,  May  26th,  1836.  Balance  due  Henry  Peters, 
on  a  note  I  have  for  collection  on  the  G.  Nuns,  in  Old  Town,  three 
hundred  and  seventy-five  dollars,  principal  and  interest. 

Ignatius  Boabhan.'' 
^4,000.    Baltimore,  November  6th,  1835.     Twelve  months  after 

date,  I  promise  to Henry  Peters,  or  order,  one  thousand  dollare, 

for  value  received.  Ignatius  Boabman.'^ 

•*' Baltimore,  May  12th,  1837.  On  this  first  dayof  Sep- 
^ '  ^  tember,  eighteen  hundred  and  thirty-one,  I  promise  to  pay 
Henry  Peters,  or  order,  the  sum  of  eight  hundred  dollars,  with  legal 
interest  thereon,  commencing  on  the  first  of  September  ne^t,  payable 
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half-yearly,  for  valae  received,  the  first  half  years'  interest  becomes 
doe  on  the  first  day  of  March,  eighteen  hundred  and  twenty  eight. 

Ignatius  Boabhan.  [Seal.]" 
Witness, — ^Thomas  Moore. 

(Endorsed.)  '^350.  Baltimore,  Nov.  20th,  1829.  Paid  three  hnn- 
died  and  fifty  dollars  on  the  within  bond,  and  interest  on  the  said 
three  hundred  dollars,  and  interest  on  the  balance  np  to  the  first  of 
September  last,  for  which  Boarman  has  a  receipt.  800=350 — 450 
balance  doe." 

The  plaintifi"  also  exhibited  as  a  part  of  his  claim  a  covenant 
under  the  seal  of  the  said  I.  B.,  by  which  Peters  agreed  to  lease  him 
a  lot,  and  B.  to  build  two  houses  thereon,  with  receipts  endorsed 
thereon  by  B.  for  9400. 

^'To  the  clerk  of  Baltimore  County  Court:  Mr.  Kell,  you  are 
hereby  required,  on  receipt  of  this  warrant  and  the  above  oath  and 
annexed  vouchers  on  which  the  same  is  granted,  to  issue  an  attach- 
ment against  the  lands,  tenements,  goods,  chattels  and  credits  of  the 
said  Ignatius  Boarman,  to  answer  unto  the  said  Fielder  Israel  and 
Henry  Patterson,  executors  of  Henry  Peters,  deceased,  the  above 
mentioned  sum  of  three  thousand  two  hundred  and  fourteen  dollars 
twenty-eight  cents,  current  money,  and  cost  of  this  attachment,  ac- 
cording to  the  Acts  of  Assembly  in  such  case  made  and  provided ; 
and  this  warrant  shall  be  your  sufficient  authority  therefor.  Given 
under  my  hand  and  seal  this  fifteenth  day  of  January,  in  the  year 
eighteen  hundred  and  forty-one. 

"T.  Hansok  Belt,  [Seal.] 
^'Justice  of  the  Peace  in  and  for  the  City  of  Baltimore." 
Thereupon  the  said  Henry  Patterson  and  Fielder  Israel,  &c.  prose- 
cuted out  of  the  County  Court  here,  the  writ  of  attachment,  in  form 
following,  to  wit : 

'^The  State  of  Maryland,  to  the  sherifif  of  Baltimore  County, 
greeting:  Whereas,  Thomas  Hanson  Belt,  Esquire,  one  of  the 
jnatices  of  the  peace  for  Baltimore  City,  hath  this  day  issued  ^^^ 
•his  Warrant  to  the  clerk  of  said  county,  directing  him  to  •'•O 
issae  attachment  against  the  lands,  tenements,  goods,  chattels  and 
credits  of  Ignatius  Boarman,  to  answer  unto  Fielder  Israel  and 
Henry  Patterson,  executors  of  Henry  Peters,  deceased,  the  sum  of 
three  thousand  two  hundred  and  fourteen  dollars  twenty-eight  cents: 
We  therefore  command  you,  that  you  attach  the  lands,  &c.,  to  the 
value  of  three  thousand  two  hundred  and  fourteen  dollars  twenty- 
eight  cents,  current  money,  and  cost  of  this  attachment,  according 
to  the  form  of  the  Act  of  Assembly  in  such  case  made  and  provided. 
And  we  further  command  you,  that  by,  &c.,  &c.  Issued  the  15th 
%  of  Jan.  1841.  Thomas  Kell,  Clerk." 

The  plaintiffs  also  sued  out  a  writ  of  trespass  upon  the  case,  against 
the  said  I.  B.^  and  filed  the  following  short  note,  to  wit : 
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<^  Fielder  Israel  and  Henry  Patterson,  executors  of  Henry  PeteiB, 
against  Ignatias  Boarman,  action  of  assumpsit  in  Baltimore  County 
Court. 

^^This  suit  is  instituted  to  recover  the  sum  of  three  thousand  two 
hundred  and  fourteen  dollars  twenty-eight  cents,  due  and  owing 
from  the  defendant  to  the  plaintiffs,  as  executors  of  Henry  Peters, 
deceased,  on  a  note  of  defendant  for  9400,  dated  Ist  March,  1836, 
payable  to  said  deceased,  twelve  months  after  date ;  on  another  note 
of  defendant  for  91,000,  payable  to  said  deceased  twelve  months  after 
date;  on  a  due  bill  of  defendant  for  9375,  dated  26th  May,  1836;  on 
another  due  bill  for  950,  dated  9th  Jan.  1838;  on  a  single  bill  of  de- 
fendant to  deceased  for  9800,  payable  on  the  first  September,  1831, 
dated  12th  May,  1827 ;  and,  on  the  obligation  and  receipt  of  de- 
fendant to  deceased  for  9400,  payable  1st  September,  1832,  with  in- 
terest thereon.  J.  Pennington,  Plaintiff's  Att'y." 

The  sheriff  returned  the  attachment,  to  wit : 

^^Laid  in  the  hands  of  William  J.  Boarman  and  Ignatius  Boarman, 
Junior,  the  2l8t  of  January,  1841,  in  the  presence  of  Samuel  B. 
Hiser  and  John  Gallagher,  and  attached  as  per  schedule. 

"  William  D.  Ball,  Sheriff." 

Which  said  schedule  is  in  form  following,  to  wit : 

•  ^<  A  schedule  of  the  goods  and  chattels,  lands  and  tene- 
^  '  '  ments  of  Ignatius  Boarman,  seized  and  taken  at  the  suit  of 
Fielder  Israel  and  Henry  Patterson,  executors  of  Henry  Peters,  by 
virtue  of  a  writ  of  attachment  issued  out  of  Baltimore  County  Goart, 
to  the  sheriff  thereof  directed,  and  appraised  by  us,  the  subscribere, 
who  first  being  duly  summoned  and  sworn  for  that  purpose.  Oiven 
under  our  hands  and  seals,  this  20th  day  of  January,  1841. 

<^1  lot  of  ground  fronting  on  the  south  side  of  Little  Huffhes," 
&c.,  &c. 

And  the  sheriff  aforesaid  also  makes  return  to  the  Court  here,  of 
the  said  last  mentioned  writ,  thus  endorsed,  to  wit:  '^]^.  E.,  copy 
set  up."^ 

Neither  the  defendant,  I.  B.,  nor  the  garnishee  appearing,  upon 
the  prayer  of  the  plaintiff:  ^^  Therefore  it  is  considered  by  thei  Goart 
here,  that  the  lands  and  tenements  aforesaid,  of  the  said  Ignatias 
Boarman,  so  as  aforesaid  attac;hed,  be  condemned  according  to  the 
Act  of  Assembly  in  such  case  made  and  provided,  towards  satisfying 
unto  the  said  Henry  Patterson  and  Fielder  Israel,  executors  as  afore- 
said, as  well  the  sum  of  three  thousand  two  hundred  and  fourteen 
dollars  and  twenty-eight  cents,  current  money,  in  thia  writ  of  attach- 
ment aforesaid  si)ecified,  with  interest  from  the  fifteenth  day  of 
January,  eighteen  hundred  and  forty -one,  as  the  sum  of  thirteen 
dollars  eighty-six  and  two  third  cents,  by  the  Court  here,  unto  the 
said  Henry  Patterson  and  Fielder  Israel,  executors  as  aforesaid,  on 
their  assent  adjudged,  for  their  costs  and  charges  by  them,  aboQt 
tbeir  suit,  in  this  behalf  expended." 
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WhereapoD  at  the  same  term  comes  into  Court  here,  the  said 
Ignatius  Boarman,  by,  &c.,  and  moves  the  Coart  here,  to  qnash  the 
writ  of  attachment  aforesaid,  and  files  in  Coart  here,  in  said  canse, 
the  following  motion  and  reasons,  to  wit : 

Ist.  Becaase  in  the  said  suit  are  embraced  different  pretended 
caases  of  action,  some  of  which  ought  to  have  been  sned  upon  in 
assompsit,  and  others  thereof  in  debt,  and  one  thereof  in  covenant. 

*2iid.  Becaase  the  sum  of  money  claimed  to  be  dae  from  ^, 
the  defendant  to  the  plaintiffs,  for  which  said  attachment 
isHoed,  is  composed  of  various  amounts  mentioned  in  several  promis- 
sory notes,  due  bills  and  single  bills,  and  one  action  of  assumpsit  was 
broQgbt  thereon,  embracing  the  whole  pretended  claim. 

3rd.  Becaase  causes  of  action  of  a  different  nature  are  embraced 
in  the  said  attachment,  and  together  compose  the  amount  claimed 
in  the  said  attachment,  as  due  from  the  defendant  to  the  plaintiffs. 

4th.  Becaase  the  said  attachment  and  the  proceedings  in  the  said 
case,  are  otherwise,  and  in  other  respects,  informal  and  invalid. 

The  defendant,  as  an  additional  reason  for  quashing  the  attach- 
ment in  this  canse,  urges :  That  the  proceedings  do  not  tlisdose  upon 
their  face  a  compliance  with  the  requisites  of  the  Act,  in  this,  that 
they  do  not  aver  the  defendant  has  actually  run  away,  absconded  or 
fled  from  justice,  or  secretly  removed  himself  or  herself,  from  his 
place  of  abode,  with  intent  to  evade  the  payment  of  his  just  debts. 

The  motion  to  quash  being  overruled  by  the  County  Court,  the  de- 
fendant prayed  an  appeal  from  the  judgment  of  condemnation  and 
from  the  overruling  his  motion  to  quash  the  attachment. 

The  cause  was  argued  before  Stephen,  Dorset,  Chahbebs, 
and  Spencb,  J  J. 
T.  P.  ScoU^  for  the  appellant.     William  F.  Frickj  for  the  appellees. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  We  cannot  say 
the  Connty  Court  erred  in  overruling  the  motion,  there  made,  to 
quash  the  attachment.  The  appellant  never  appeared,  or  made  such 
motion,  until  after  the  judgment  of  condemnation  was  rendered  by 
the  Court.  Instead  therefore  of  an  application  to  quash  the  writ  of 
attachment,  his  motion  should  have  been  first  to  strike  out  the  judg- 
ment, and  then  to  quash  the  attachment.  Until  the  judgment  was 
^stricken  out  the  Court  could,  with  no  consistency,  be  asked  q.^^ 
toqaash  the  writ  of  attachment,  upon  which  it  was  founded.  •••" 
Bat  waiving  this  objection  to  the  regularity  of  the  appellant's  motion, 
let  us  enquire  whether  the  reasons  assigned  by  him  were  such  as 
woald  have  justified  the  Court  in  gratifying  his  request  T 

The  first  reason  assigned  as  a  ground  for  quashing  the  attach- 
ment, is  that  *Mn  the  suit  are  embraced  different  causes  of  action, 
Bomeof  which  ought  to  have  been  sued  upon  in  assumpsit,  and  other 
thereof  in  debt,  and  one  thereof  in  covenant."  The  decision  of  this 
19  IG. 
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Gonrt,  in  the  case  of  Dawson  V8.  Broumj  12  O.  dc  J.  53,  is  decisive 
npon  this  point.  It  is  there  decided  that  it  is  not  necessary  that  a 
creditor  should  recover  the  whole  amoant  of  his  claim  for  which  the 
attachment  issued.  The  attachment  may  be  good  and  available  to 
him  for  a  part  of  his  claim,  though  wholly  unavailable  as  to  the  resi- 
due. Without  the  short  note  showing  the  plaintifif 's  cause  of  actioo, 
and  the  issuing  thereon  of  a  capias  ad  respondendum  or  a  summons, 
(as  the  case  may  be,)  the  proceedings  in  the  attachment  would  be 
wholly  irregular.  Nothing  ought  to  be  recovered  by  a  condemnation 
of  the  property  attached,  which  was  not  recoverable  from  the  defend- 
ant,  had  he  given  special  bail  and  appeared  to  the  process  issaed 
against  him.  The  short  note  states  the  cause  of  action  to  be  in 
assumpsit,  and  the  writ  issued  was  in  trespass  on  the  case.  For  all 
that  part  of  the  appellee's  claim,  therefore,  for  the  recovery  of  which 
an  action  of  debt  or  covenant  was  the  only  remedy,  the  present  pro- 
ceedings in  attachment  furnished  no  remedy.  Their  short  note  or 
declaration,  by  no  amendment  which  could  have  been  made  to  it, 
could  be  made  to  embrace  claims  recoverable  only  in  debt  or  covenant. 
It  must  conform  to  the  writ;  of  which  there  could  be  no  amend- 
ment, changing  the  nature  of  the  action.  No  portion  of  the  claim  of 
the  appellees  was  recoverable,  under  the  proceedings  before  us,  except 
that  for  which  an  action  of  assumpsit  was  the  appropriate  remedy. 
To  this  extent  the  appellees  wete  entitled  to  recover,  and  conse- 
quently the  County  Court  could  not,  for  the  reason  assigned,  have 
quashed  •  the  writ  of  attachment,  no  matter  at  what  stage  of 
^^^  the  proceedings  the  motion  for  that  purpose  might  have  been 
made. 

The  second  and  third  reasons  assigned  for  quashing  the  attach- 
ment are  but  reiterations  of  the  first,  and  consequently  are  dis- 
posed of  by  the  views  we  have  hereinbefore  expressed.  The  fourth 
reason  is  so  vague  and  indefinite,  that  it  presents  no  point  which 
this  Court  are  enabled  to  say,  was  determined  by  the  Court  below, 
and  for  that  vagueness  and  uncertainty  was  properly  overruled  by 
it,  and  regarded  as  a  nullity.  The  additional  reason,  which  was 
filed  for  quashing  the  attachment,  was  in  these  words:  ^^That  the 
proceedings  do  not  disclose  upon  their  face  a  compliance  with  the 
requisites  of  the  Act,  in  this,  that  they  do  not  aver  the  defendant 
had  actually  runaway,  absconded,  or  fled  from  justice,  or  secretly 
removed  himself  or  herself,  from  his  place  of  abode,  with  intent  to 
evade  the  payment  of  his  just  debts."  It  is  true  that  the  affidavit 
in  the  case  before  us  contains  no  such  averment,  but  it  is  eqnailj 
true  that  such  an  averment  is  not  an  indispensable  requisition  to 
the  issuing  of  an  attachment.  The  provision  of  the  Act  of  Assembly 
has  been,  in  this  respect,  if  not  to  the  letter,  at  least  sutistantially 
complied  with.  The  creditor  has  sworn  ^^  that  he  is  credibly  informed, 
and  verily  believes,  that  the  said  Ignatius  Boarman,  (the  debtor,) 
has  removed  from  his  place  of  abode,  with  intent  to  injure  and  de- 
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fraud  bis  creditors."  Which  is  all  that  the  Act  of  Assembly  in  that 
respect  requires. 

Had  the  reasons  assigned  in  the  Coauty  Oourt,  for  qaashing  the 
attachment,  been  preferred  in  the  most  appropriate  stage  of  the 
cause,  we  see  nothing  in  the  specific  grounds  relied  on  in  the  motion 
that  could  have  sustained  it.  The  County  Court  therefore  committed 
no  error  in  overruling  it.  But  the  present  appeal  is  not  only  taken 
to  the  order  of  the  Court,  overruling  the  motion,  but  to  the  judg- 
ment of  condemnation  which  has  been  rendered  in  the  cause.  For 
the  reversal  of  this  judgment  we  see  in  the  record  sufficient  grounds, 
if  in  :iccordance  with  the  Act  of  1825,  ch.  117,  it  sufficiently  appeared, 
that  the  County  Court  had  before  entering  the  judgment,  or  subse- 
qoentiy  on  a  motion  to  strike  it  out  or  amend  it,  (had  such  motion 
*been  made,)  decided  upon  the  sufficiency  of  those  grounds.  ^^^ 
This  judgment  we  think  erroneous  because  it  condemned  the  ^^'■ 
property  attached  not  only  towards  satisfying  that  portion  of  the 
appellees'  claim  which  was  recoverable  in  an  action  of  assumpsit, 
bat  also  that  portion  thereof  which  could  only  have  been  recovered 
in  an  action  of  debt  or  covenant.  And  waiving  this  error,  it  waa 
also  erroneous  because  it  added  the  interest  to  the  principal  on  all 
the  claims  up  to  the  fifteenth  day  of  January,  1841,  and  from  that 
time  awarded  interest  to  be  paid  on  the  gross  sum  so  ascertained. 
Thas  compounding  the  interest,  or  charging  the  appellant  with  the 
payment  of  interest  upon  interest,  a  charge,  in  proceedings  like  the 
present,  not  waiTanted  by  any  Act  of  Assembly  or  principle  of  law 
of  which  we  are  apprised.  But  for  these  errors,  we  are  not  at  liberty 
to  reverse  the  judgment,  it  not  appearing  that  they  were  presented 
to  the  consideration  of  the  County  Court,  or  that  it  made  any  deci- 
sion in  relation  thereto.     Sasscer  vs.  Walker^  Ex^rSy  5  0.  &  J.  102. 

The  appellant,  however,  claims  a  reversal  of  the  judgment  before 
OS,  for  other  reasons  than  those  we  have  mentioned  ;  First,  ^^  because 
there  is  no  averment  of  the  citizenship  of  Patterson,  one  of  the  plain- 
tiffs;" and,  secondly,  "  because  there  is  no  averment  of  the  citizen- 
ship of  the  defendant."  These  points  were  not  raised  in  the  Court 
below,  nor  does  it  appear  that  they  were  considered  or  determined 
by  it.  Nevertheless,  notwithstanding  the  Act  of  1825,  they  are,  in 
this  case,  fit  subjects  for  review  in  this  Court.  Where  a  special 
limited  jurisdiction,  distinct  from  and  not  embraced  by  its  general 
jurisdiction,  is  conferred  by  Act  of  Assembly  on  any  tribunal,  its 
power  to  act,  as  it  has  done,  must  appear  upon  the  face  of  its  pro- 
ceedings. And  when  those  proceedings  are  brought  up  for  review 
iD  this  Court,  it  must  appear  from  their  inspection,  that  every  thing 
has  been  done  which  the  law  required  as  the  basis  of  the  authority 
that  has  been  exercised.  To  our  enquiries  into  such  a  subject  the 
Act  of  1825  interposes  no  obstructions ;  it  has  no  application  to  them. 
That  such  is  the  doctrine  of  this  Court  in  relation  to  the  two  defects 
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DOW  under  consideration  *  we  think  fully  appears  by  the  case  of 
ooZ  jgruc^  cmd  Fisher  vs.  Cook^  Oamishee  of  Scarborough^  6  O.dtJ. 
34S^where,  in  the  Court's  opinion,  it  is  said,  that  if  there  be  error  in 
the  proceedings  on  which  an  attachment  had  issued,  by  reason  of 
which  the  jurisdiction  of  the  Court  did  not  appear,  <'  it  would  have  been 
a  fatal  objection  after  verdict  on  a  motion  in  arrest  in  judgment'^ 
That  the  garnishees  '*  might  have  taken  advantage  of  it,  if  a  jar>' 
had  been  sworn,  by  a  prayer  for  the  instruction  of  the  Court ;  or^ 
afji^er  verdict  and  judgment  against  them,  without  raising  the  objec- 
tion below,  it  might,  on  appeal  or  writ  of  error,  have  been  assigned 
as  error  here,  and  this  Court  would  have  taken  notice  of  and  sqm- 
tained  it."  To  show  the  materiality  of  the  omissions  here  complained 
of,  it  is  only  necessary  to  refer  to  the  Act  of  1795,  ch.  56,  sec.  1 ; 
under  which,  unless  the  affidavit  contain  such  averment  of  citizen- 
ship,  as  to  both  creditor  and  debtor,  no  attachment  against  an 
absconding  debtor  can  lawfully  issue ;  no  judgment  of  condemnation 
can  be  rendered  by  the  County  Court.  Those  facts  not  appearing 
in  the  affidavit,  neither  the  magistrate  who  issued  the  warrant,  nor 
the  County  Court,  have  any  jurisdiction  over  the  subject-matter: 
the  whole  proceedings  would  be  irregular  and  ought  to  be  quashed. 
So  stood  the  law  under  the  Act  of  1795.  But  by  the  Act  of  1834, 
ch.  76,  sec,  1,  it  is  enacted  *^  that  no  attachment  that  shall  hereafter 
be  issued  by  virtue  of  the  Act  to  which  this  is  a  supplement  or  of 
any  of  the  supplements  thereto,  shall  fail,  be  dismissed,  quashed  or 
defeated,  because  of  any  defect  in  any  averment,  as  to  the  citizen- 
ship or  residence  or  inhabitancy  of  the  plaintiff  or  plaintiffs  or  any 
of  them,  or  because  of  any  omission  altogether  of  averment  in  that 
respect  in  the  affidavit  for  such  attachment,  or  in  any  act  or  any 
part  of  the  proceedings  preliminary  to  such  issuing  of  attachment; 
provided  that  if  any  trial  take  place  it  be  proved  at  the  trial  in  such 
attachment  case  that  the  plaintiff  or  plaintiffs,  or  any  of  them,  at 
the  time  of  issuing  said  attachment,  was  or  were  a  resident  or  inhab- 
itant or  residents  or  inhabitants  of  one  of  the  United  States  of 
America,  or  of  a  District  or  Territory  thereof."     By  this  Act  of 

Assembly,  under  *  the  circumstances  in  which  this  case  stands 
38o  before  us,  we  think  the  appellant  cannot  claim  a  reversal  of 
the  judgment,  or  that  the  proceedinji:s  on  which  it  is  founded  be 
quashed,  by  reason  of  the  omission  of  the  averment  of  citizenship  as 
to  one  of  the  plaintiffs.  The  design  of  this  Act  of  Assembly  was  to 
protect  plaintiffs  from  the  effects  of  omissions  enumerated  ontila 
trial  should  take  place,  at  which  the  omission  complained  of  coald 
be  supplied  by  proof.  The  infirmity  in  the  affidavit,  as  to  the  citizen- 
ship of  the  defendant,  remains  unhealed  by  any  legislative  Act,  and 
compels  us  to  reverse  the  judgment  of  the  County  Court,  and  to 
quash  the  writ  of  attachment  on  which  it  is  founded. 

Judgment  reversed^  and  attachment  quashed. 
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AiTDBEW   Hall  and   Wife  vs.  Charlotte  Hall   and   others. 

December,  1843. 

It  is  a  general  rule  that,  if  the  answer  to  a  bill  denies  the  existence  of  any 
parol  contract  for  the  sale  of  lands,  and  insists  upon  the  benefit  of  the 
Statute  of  Frauds,  the  case  cannot  be  made  out  by  parol  proof,  and  the 
bar  of  the  statute  is  complete;  but  there  is  an  exception  to  this  rule,  re- 
sulting from  a  part  performance  of  the  contract,  established  by  many 
decided  cases,  (a) 

The  evidence  of  part  performance  of  a  parol  contract  for  the  sale  of  lands, 
in  the  delivery  of  possession,  or  payment  of  purchase  money,  need  not 
to  be  in  writing,  where  such  evidence  is  admissible  as  acts  of  part  per- 
formance, to  take  a  case  out  of  the  Statute  of  Frauds,  (h) 

The  Statute  of  Frauds  was  designed  to  exclude  oral  evidence  of  the  agree- 
ment of  sale;  not  oral  evidence  of  the  acts  of  part  performance,  of 
things  done  in  execution  of  the  agreement. 

MHiere  a  complainant  relies  upon  acts  of  part  performance,  to  take  a  parol 
agreement  for  the  sale  of  lands,  (denied  by  the  answers,)  out  of  the 
operation  of  the  Statute  of  Frauds,  it  is  his  duty  to  offer  full  and  satis- 
factory evidence  of  the  terms  of  such  agreement,  and  of  the  perform- 
ance of  it  on  his  part,  to  entitle  him  to  a  decree  for  specific  execution,  (c) 

Appeal  from  the  Court  of  Chancery.  The  amended  and  supple- 
mental bill  iu  this  cause  was  filed  on  the  6th  Jaly,  1836,  by  the 
appellants,  and  alleged  that  in  the  year  1815,  Aqnila  Hall  died, 
having  executed  his  last  will,  •  whereby  he  devised  to  his  q^^ 
widow,  Ann  Hall,  for  life,  a  valuable  real  estate  and  some  «'^'* 
personal  property ;  after  the  decease  of  his  wife,  remainder  to  his 
daughters,  Charlotte  and  Maria  Hall,  in  fee.  The  will  also  contained 
varioaa  devises  of  specific  parcels  of  real  property  to  his  children 
respectively,  except  Delia,  who  had  intermarried  with  a  certain 
Philip  Moore,  and  his  son,  Edward  C.  Hall ;  and  to  Delia  Moore  he 
devised  $5,000  out  of  certain  real  estate  directed  by  his  will  to  be 
sold,  and  the  residue  of  the  money  arising  from  such  sale  to  be 
applied  to  the  use  of  his  son  Edward  C.  Hall.  A  copy  of  the  will 
was  exhibited  with  the  bill  of  complaint. 

The  bill  then  alleged,  that  the  real  estate,  when  sold  produced 
nothing  for  Edward,  who  was  in  fact  left  unprovided  for,  and  that 
in  order  to  equalize  the  bequests  of  said  testator,  and  to  prevent  an 
entire  failure  of  Lis  intentions,  and  wishes  in  respect  to  the  said 
Edward,  and  his  mother,  the  said  Ann  Hall,  and  bis  sisters,  the  said 
Charlotte  and  the  said  Maria,  to  whom  the  largest  and  most  valua- 
ble parts  of  the  testator's  estate  were  devised,  agreed  to  give,  and 


(a)  Cited  in  Semmes  vs.  Worthington,  88  Md.  837;  SmaU  vs.  Owings^  1  Md. 
Oh.  867.    See  Mocde  vs.  Buchanan,  11  G.  &  J.  209,  note. 

(b)  Cited  in  Bowie  vs.  Bowie^  1  Md.  95. 

(c)  Approved  in  SmaU  vs.  Owings^  1  Md.  Oh.  870. 
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did  givey  to  him  the  said  Edward,  the  lands  and  premises  particularly 
mentioned  and  described  in  the  original  bill  in  this  canse,  and  placed 
him  in  possession  thereof  as  the  absolute  owner  in  fee ;  that  the 
said  Edward  had  in  actnal  possession,  used,  enjoyed  and  claimed  as 
sole  owner,  for  many  years,  the  said  land  and  premises,  under  and 
in  virtue  of  the  said  gift,  and  that  while  he  was  so  possessed  thereof 
and  holding  himself  out  to  the  public  as  the  absolute  proprietor,  to 
wit,  during  the  year  1825,  he  sold  the  lands  and  premises  to  the  said 
Philip  Moore,  for  a  valuable  consideration,  to  wit,  $4,000,  and  re- 
ceived from  the  said  P.  M.,  at  various  times,  the  whole  amount  of 
purchase  money ;  and  the  complainants  charged  that  the  said  sale 
was  made  with  the  knowledge,  acquiescence  and  assent  of  the  said 
Ann,  Charlotte  and  Maria,  and  that  they  were  apprised  of  the  con- 
sideration and  payment  of  the  purchase  money  by  said  Moore,  and 
•cquiesced  in  the  same ;  in  the  year  1825  the  said  E.  C.  H.  trans- 
ferred on  the  public  records  of  the  Levy  Court  or  commissioners  of 
Q&A  Baltimore  County  the  said  lands  and  premises  to  P.  M.,  and 
^^^  that  *  the  said  Moore  had  before  been  and  was  then  placed  in 
the  quiet  possession  of  the  said  estate,  and  always  afterwards,  np 
to  the  period  of  his  decease,  continued  peaceably  to  possess  and 
enjoy  the  same,  and  to  pay  all  the  county  tares  and  assessments 
thereon;  and  they  expressly  charge  that  at  no  time  during  the  said 
possession  of  said  estate  by  said  Edward,  or  at  the  time  he  trans- 
ferred the  possession  thereof  to  the  said  Moore,  or  afterwards,  during 
the  life  of  the  said  Moore,  did  either  the  said  A.  C.  or  M.,  or  either 
of  them,  ever  claim  the  said  estate,  or  pretend  to  have  any  title 
thereto,  or  in  any  manner  question  the  validity  of  the  said  P.  M's 
purchase,  but  on  the  contrary  the  said  A.  C.  and  M.  all  promised 
and  agreed  to  convey  the  said  estate  to  the  said  P.  M.  The  bill 
then  proceeded  to  allege  various  other  circumstances,  resting  on 
parol  proof,  by  which  the  title  of  the  said  P.  M.  had  been  virtually 
admitted  by  the  defendants,  and  alleged  his  death  intestate,  the 
wife  of  the  complainant  Andrew,  being  his  only  child.  The  bill 
prayed  for  a  discovery  and  conveyance  from  the  appellees,  and  for 
general  relief. 

The  answer  of  Charlotte  and  Maria  Hall,  denied  that  they,  or 
either  of  them,  or  Ann  Hall,  their  mother,  ever  gave,  or  agreed  to 
give,  the  said  lands  and  premises  to  the  said  Edward  C.  Hall,  with 
the  views  alleged  in  the  bill,  or  "  on  any  account  whatever,"  or  that 
they  ever  placed  him  in  possession  as  absolute  owner ;  that  he  never 
held  or  owned  the  lands  in  that  character,  nor  claimed  them  as,  or 
held  himself  out  to  be,  absolute  owner  thereof.  They  deny  that  he 
ever  attempted  to  sell,  or  sold,  the  said  lands  to  P.  M.,  or  that  the 
said  P.  M.  ever  paid  him  any  money  on  that  account.  The  answer 
also  denied  knowledge,  assent  or  acquiescence,  as  imputed  to  them 
in  the  bill.  They  allege  that  E.  C.  H.  had  only  possession  for  two 
years  as  tenant  of  Ann  Hall,  upon  whose  death  the  possession  of 
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the  said  lands  vested  in  these  defendants,  and  has  so  continned  ever 
since.  The  answer  also  denied  any  agreement  to  convey  to  P.  M., 
or  that  he  was  ever  in  possession,  with  their  consent. 

*  The  answer  of  Edward  G.  Hall,  corresponded  in  sabstance  q^^^ 
with  the  answers  of  his  sisters  C.  and  M.  ooD 

On  the  21st  April,  1842,  the  Ohancellor,  [Bland,]  after  much  testi- 
mony taken,  on  which  the  caase  had  been  argned  before  him  by  the 
defendants,  being  of  opinion  that  there  was  ^^  no  proof  of  any  written 
agreement,  nor  any  evidence  of  an  adequate  part  performance  of 
any  parol  contract  for  the  conveyance  of  the  real  estate  in  the  pro- 
ceedings mentioned  from  the  defendants,  or  any  of  them,  to  the 
ancestor  of  the  plaintiff,  Ann  6.  Hall,"  decreed  that  the  bill  be  dis- 
missed with  costs. 

From  this  decree  the  complainants  appealed  to  this  Conrt. 

The  cause  was  argned  before  Stephen,  Dobsey,  Ghambebs,  and 
Spenge,  JJ. 
N.  WiUiamSj  for  the  appellants. 
W.  Sehley  and  R.  K  Martin^  for  the  appellees. 

DOBSEY,  J.,  delivered  the  opinion  of  this  Gonrt.  The  first  point 
relied  on  by  the  appellees  is  not  disputed,  and  on  an  inspection  of 
the  record,  is  a  self-evident  proposition.  It  simply  asserts,  ^^that 
there  is  no  proof  of  any  written  agreement  for  the  conveyance  of 
the  real  estate,  mentioned  in  the  said  proceedings,  by  the  appellees 
to  Philip  Moore,  the  ancestor  of  Ann  G.  Hall,  one  of  the  appel- 
lants." 

The  second  point  on  which  one  of  the  solicitors  of  the  appellees 
has  very  confidently  relied  is,  ^Hhat  the  existence  of  any  parol 
agreement  for  the  conveyance  of  the  said  estate,  as  alleged  in  the 
bill  of  the  appellants,  being  denied  by  the  appellees  in  their  answer 
to  the  said  bill,  and  the  appellees  having  insisted  on  the  benefit  of 
the  Statute  of  Frauds,  the  statute  constitutes  a  complete  bar  to  the 
relief  prayed  for  byj^he  bill,  and  that  it  was  not  competent  for  the 
appellants  to  make  out  a  case  by  parol  evidence." 

To  sustain  this  proposition,  which  if  sustainable,  would  interpose 
an  insuperable  bar  to  the  relief  sought  by  the  bill,  several  authori- 
ties have  been  cited ;  but  that  most  strongly  pressed  upon  the  Gourt, 
the  general  rule  upon  the  subject,  stated  by  •  Justice  Story  in  q^^.^ 
the  2nd  vol.  of  his  Equity  Jurisprudence^  60,  sec,  758,  where,  «*®  • 
in  speaking  of  the  validity,  in  a  Gourt  of  equity,  of  a  parol  agree- 
ment for  the  sale  of  land,  &c.,  under  the  4th  sec.  of  the  Statute  of 
Frauds,  he  says,  ^^  it  follows  from  what  has  been  already  said,  that 
if  the  answer  denies  the  existence  of  any  parol  contract,  and  insists 
upon  the  benefit  of  the  statute,  the  case  cannot  be  made  out  by 
parol  evidence ;  and  that  the  bar  is  complete."  In  thus  stating  a 
general  rule  applicable  to  the  operation  of  the  statute,  to  impute  to 
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the  learned  commentator  a  design  to  oyerrnle  all  the  cases  that 
established  an  exception  to  the  role  resulting  from  a  part  perform- 
ance of  the  contract,  woald  be  doing  him  great  injnstioe.  Socb  ex- 
ception being  upon  authority  as  universally  recognized  and  sanctioned 
as  the  general  rule  which  he  so  clearly  announced.  And  that  8iich 
was  not  his  meaning  and  intention,  is  obvious  from  his  succeeding 
section,  (So.  759,)  which  he  commences  by  saying:  *^In  the  next 
place.  Courts  of  equity  will  enforce  a  specific  performance  of  a  con- 
tract within  the  statute,  where  the  parol  agreement  has  been  partly 
carried  into  execution.  The  distinct  ground  upon  which  Courts  of 
equity  interfere  in  cases  of  this  sort,  is  that,  otherwise  one  party 
would  be  enabled  to  practise  a  fraud  upon  the  other ;  and  it  coold 
never  be  the  intention  of  the  statute  to  enable  any  party  to  commit 
a  fraud  upon  another  with  impunity.  Indeed,  fraud  in  all  cases  con- 
<9titutes  an  answer  to  the  most  solemn  acts  and  conveyances,  and 
the  objects  of  the  statute  are  promoted  instead  of  being  suppressed 
by  such  a  a  jurisdiction  for  discovery  and  relief."  Upon  all  princi- 
ples of  fair  construction,  therefore,  the  reverse  of  the  doctrine  con- 
tended for  as  aforesaid,  by  one  of  the  solicitors  of  the  appellees,  is 
established  by  the  sections  of  the  Comtnentariea  of  Justice  St(fryj  to 
which  we  have  referred.  And  no  support  whatever  is  given  to  the 
position  thus  insisted  on  for  the  appellees,  by  any  of  the  authorities 
referred  to  as  sustaining  it,  unless  it  be  the  case  of  Givens  vs.  Colder^ 
2  Desaussurej  190 }  to  the  doctrines  of  which  case,  (as  applicable  to 
the  case  before  us,)  if  rightly  interpreted  by  the  solicitor  of  the 
^^^  appellees,  we  announce  our  unqualifled  dissent,  regarding 
ooo  •  them  as  in  conflict  with  all  the  established  adjudications 
upon  the  subject.  In  the  case  of  Oivens  vs.  Colder ^  the  vendor  and 
vendee  were  dead,  and  the  complainants  were  the  contracting  agent 
of  the  vendee  and  his  wife,  who  was  the  residuary  devisee  of  the 
purchaser.  The  respondent,  the  heir  of  the  vendor,  did  not  deny 
the  agreement  alleged,  but  his  knowledge«of  it,  or  the  assent  of  the 
vendor  to  the  delivery  of  the  possession,  and  says  he  therefore 
cannot  admit  it  and  pleads  the  Statute  of  Frauds.  Chancellor  Bnt- 
ledge,  who  delivered  the  opinion  of  the  Court,  says :  ^'  we  are  clearly 
of  opinion,  that  in  the  case  of  a  parol  agreement,  not  tinctured  with 
fraud,  if  the  defendant  chooses  to  avail  himself  of  the  statute,  it  is 
not  necessary  that  he  should  by  answer  confess  or  deny  the  agree- 
ment, the  law  having  declared  it  void.  Neither  ought  he  be  com- 
pelled to  confess  or  deny  part  i)erformance  of  it,  although  charged 
in  the  bill.  That  to  permit  parol  evidence  of  a  parol  agreement, 
would  be  in  effect  to  repeal  the  statute,  and  introduce  all  the  mischiel) 
inconvenience  and  uncertainty  it  intended  to  prevent.  That  to 
admit  parol  proof  of  part  performance  of  a  parol  agreement  would 
be  equally  improper,  and  is  not  warranted  by  any  of  the  cases  in 
the  books;  for  it  is  clearly  held,  that  if  the  part  performance  alleged, 
be  possession  of  land  or  the  payment  of  money,  the  complainant 
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niiist  prove  delivery  of  possession  iD  the  first  case,  or  receipt  or 
written  evidence  of  payment  in  the  other,  to  entitle  him  to  a  specific 
execution  of  the  agreement.  All  the  parol  testimony,  therefore, 
which  has  been  addnced  in  the  case  to  prove  the  parol  agreement, 
or  the  part  performance  of  it,  is  made  inadmissible,  and  must  be 
laid  aside."  ^^  The  case  thus  standing  without  proof  on  the  part  of 
complainant,  the  facts  of  part  performance,  namely,  payment  of  part 
of  the  purchase  money,  and  delivery  of  possession  not  being  admitted 
bat  denied  by  the  answer  as  fully  and  explicitly  as  defendant  could 
do  80,  the  bill  must  be  dismissed  with  costs." 

Kin  this  opinion  the  Court  meant  to  assert,  that  by  the  Statute  of 
Frauds  the  evidence  of  part  performance  of  a  parol  contract,  in  the 
delivery  of  possession  or  payment  of  the  purchase  money  must  be  in 
writing,  to  such  an  assertion  we  cannot  *  yield  our  assent,  qaq 
From  the  very  nature  of  the  act  of  delivering  possession,  writ-  «*®^ 
ten  evidence  of  it  rarely,  if  ever,  exists.  It  is  in  its  nature  a  matter 
inpaisy  of  which  written  evidence  is  not  to  be  predicated.  The  ad- 
mission or  denial  by  the  answer,  of  the  act4  of  part  performance,  does 
not  affect  or  in  any  wise  change  the  statutory  bar  to  the  relief 
prayed.  The  statute  was  designed  to  exclude  oral  evidence  of  the 
agreement  of  sale,  not  oral  evidence  of  the  acts  of  part  performance 
or  things  done  in  execution  of  the  agreement.  The '  payment  pf  the 
purchase  money  stipulated  by  the  contract  may  be  proved  by  oral  tes- 
timony, as  well  where  the  agreement  is  reduced  to  writing,  as  where  it 
rests  wholly  in  parol.  In  reference  to  the  proof,  by  which  such  pay- 
ments are  to  be  established,  the  statute  referred  to  has  made  no  provi- 
sion. The  same  may  be  said  of  the  act  of  part  performance,  by  the 
delivery  of  possession,  or  of  the  expenditures  made,  or  improvements 
erected  in  virtue  of  the  agreement. 

To  refer  to  authoiities  to  shew  that  Courts  of  equity  will  decree 
the  specific  performances  of  an  oral  agreement,  on  the  ground  of  part 
performance,  may  well  be  regarded  at  this  day  as  an  useless  waste  of 
time;  but  as  the  contrary  doctrine,  as  applicable  to  the  circumstances 
of  the  case,  has  been  so  confidently  urged  by  one  of  the  solicitors 
of  the  appellee,  it  may  not  be  out  of  place,  i>erbaps  to  advert  to  a  few 
of  such  authorities.  1  FarA.  Eq.^  ch.  3,  s.  8,  153,  in  commenting  on 
the  statute  and  the  decreeing  of  the  specific  execution  of  verbal  con- 
tracts, states  that,  ^'so  if  it  be  carried  into  execution  by  one  of  the 
parties,  as  by  delivering  possession,  and  such  execution  be  accepted 
by  the  other,  he  that  accepts  it  must  perform  his  part;  for  where 
there  is  performance  the  evidence  of  the  bargain  does  not  lie  merely 
upon  the  words,  but  upon  the  fact  performed,  and  it  is  unconscionable 
that  the  party  that  has  received  the  advantage  should  be  admitted 
to  say,  that  such  contract  was  never  made." 

In  Eoberis  on  Frauds^  131,  it  is  stated,  that  the  relief  against  the 
statute  in  the  cases  of  part  performance  was  originally  founded  on 
fraud. 
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Qon  *  ^^  PhiUipsvB.  Thompson^  1  John  C.  C.  132,  Chancellor  Kent 
^^^  says,  "the  groand  of  the  interference  of  the  Court  is  not  sim- 
ply that  there  is  proof  of  the  existence  of  a  parol  agreement,  bat 
that  there  is  fraud  in  resisting  the  completion  of  an  agreement  partly 
performed ;"  and  in  Hamilton  vs.  Jones,  3  G.  dt  J.  127,  this  Goart 
have  said,  ^'the  groand  upon  which  Chancery  interposes  its  aid,  in 
the  case  of  a  clear  part  performance  of  a  verbal  agreement,  is,  that 
to  withhold  relief  would  be  to  suffer  a  party  seeking  to  shelter  him- 
self under  the  Statute  of  Frauds,  himself  to  commit  a  fraud." 

This  doctrine  of  decreeing  the  specific  execution  of  verbal  contracts, 
in  part  performed,  is  also  fully  recognized  and  established  by  Lind- 
say vs.  Lynch,  2  8ch.  db  Lef.  1 ;  Morphett  vs.  Jones,  1  iSwanst  172; 
Frame  vs.  Dawson,  14  Yes,  386 ;  Ex  parte  Hooper,  19  Ves.  479 ;  Caldr 
well  and  others  vs.  Carrington^s  Heirs,  9  Peters,  86;  Phillips  vs. 
Thompson,  1  John  G.  C  132;  Oraham  and  Wife  vs.  Yates  and  Meyer^i 
Heirs^  6  H.  db  J.  229,  and  Moale  and  others  vs.  Buchanan  and  others, 
11  O,  db  J.  314,  and  a  host  of  other  cases,  almost  without  number,  to 
which  it  is  unnecessary  to  refer. 

It  was  insisted  by  the  appellee's  solicitor  that  the  specific  execa- 
tion  of  a  parol  agreement  had  in  no  case  been  decreed  where,  by  the 
answer,  the  fact  of  the  agreement  was  denied,  and  the  statute 
pleaded.  A  reference  to  the  authorities  will  at  once. shew  that  this 
position  cannot  be  sustained. 

In  Morphett  vs.  Jones,  1  SwansU  172,  the  bill  was  filed  for  the  spe- 
cific performance  of  an  oral  contract  for  a  lease  of  land  for  twenty- 
one  years.  The  answer  denied  the  agreement,  also  the  acts  charged 
to  have  been  done  in  part  execution  of  the  agreement,  and  pleaded 
Statute  of  Frauds.  The  Master  of  the  Bolls  decreed  the  specific  per- 
formance of  the  contract,  and  in  delivering  his  opinion  says,  ^  the 
plaintiff  has  established  a  parol  agreement  in  part  performed." 

A  party,  who  has  permitted  another  to  perform  acts  on  the  faith 
of  an  agreement,  shall  not  insist  that  the  agreement  is  bad,  and  that 
he  is  entitled  to  treat  those  acts  as  if  it  had  never  existed.  In  CdA- 
Q0 1  ^^^^  ^^  others  vs.  Carrington^s  Heirs,  9  •  Peters,  86,  the  bill 
•*^*  sought  the  specific  performance  of  a  verbal  contract  in  behalf 
of  one  who  had  partly  performed.  The  answers  denied  the  contract 
and  pleaded  the  Statute  of  Frauds.  The  specific  pertormance  was  de- 
creed. Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,  saying:  'Mf,  therefore  it  be  clearly  shewn  what  the  agreement 
was,  and  that  it  has  been  partly  performed,  that  is,  that  an  act  has 
been  done,  not  a  mere  voluntary  act,  or  merely  introductory  or  ancil- 
lary to  the  agreement,  but  a  part  execution  of  the  substance  of  the 
agreement,  and  which  would  not  have  been  done  unless,  an  accoant 
of  the  agreement,  an  act,  in  short,  unequivocally  referring  to,  and  re> 
suiting  from,  the  agreement,  and  such  that  the  party  would  snfferao 
injury,  amounting  to  fraud,  by  the  refusal  to  execute  that  agreement^ 
in  such  case  the  agreement  will  be  decreed  to  be  specifically  per- 
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fonDed."  And  the  reverse  of  the  doctrine  insisted  on  by  the  solicitor 
of  the  appellees  is  clearly  conceded  or  admitted  by  necessary  impli- 
cation, in  the  cases  of  Lindsay  vs.  Lynch,  2  Soh,  db  Lef.  1 ;  Frame  vs. 
Dawwuj  14  Ves.  386,  and  in  the  cases  decided  by  this  Gonrt  of  Ora- 
ham  and  Wife  vs.  Yates  and  Meyer^s  Heirs,  6  H^db  J.  229. 

No  principle  is  better  settled,  than  that  by  no  device  or  form  of 
proceeding  or  solemnity  of  the  instrnments,  or  means  used  for  its  per- 
petration or  concealment,  can  yon  deprive  a  Gonrt  of  eqnity  of  the 
power  of  ^^  unkennelling  a  fraud."  To  permit  a  defendant,  when 
charged  with  fraud,  to  shield  himself  from  a  disclosure  by  a  denial 
of  the  agreement,  and  pleading  the  statute,  would  be  to  cloak  or  con- 
ceal a  fraud,  by  means  of  a  perjury.  And  if  such  a  proceeding  were 
tolerated,  instead  of  its  being  ^^a  statute  tor  the  prevention  of  frauds 
and  perjuries,"  it  might  not  inaptly  be  termed  a  statute  for  the  en- 
couragement of  frauds  by  the  rewarding  of  perjuries.  But,  says  the 
solicitor  of  the  appellees,  conceding  that  cases  may  be  found  where 
a  specific  performance  has  been  decreed,  notwithstanding  the  denial 
in  the  answer,  of  the  parol  agreement  charged,  and  of  the  acts  of 
part  performance  alleged,  and  the  plea  of  the  statutory  bar,  yet  no 
case  can  be  found  in  which  relief  has  been  granted,  where  the  point 
on  which  he  now  relies  was  distinctly  presented  for  the  *  de-  .^qo 
termination  of  the  Court.  It  may,  with  equal  confidence,  be  •'^'^ 
asserted,  that  no  case  can  be  found  in  which  a  Court  of  equity  refused 
relief  in  such  a  case,  sustained  by  adequate  proof,  upon  the  objec- 
tion being  raised  which  is  now  relied  on.  Indeed,  notwithstanding 
the  elaborate  research  made  by  the  solicitor,  he  has  not  been 
able  to  find  a  case  where,  even  in  the  argument  of  counsel,  such  a 
defence  has  ever  been  presented  to  the  consideration  of  a  Court  of 
Chancery.  The  natural  inference  from  which  is,  that,  until  the 
present  occasion,  it  never  was  deemed  by  counsel  an  available  defence. 
The  only  case  which  can  be  regarded  as  giving  even  a  momentary 
countenance  to  such  a  principle,  is  that  before  referred  to  in  2Desau. 
190,  where  such  a  question  did  not  necessarily  arise,  as  in  the  opinion 
of  the  Court  there,  the  act  of  part  performance  charged,  in  relation 
to  the  delivery  of  possession  to  the  vendee,  was  unsnstained  by 
proof. 

This  preliminary  objection  to  the  powers  of  the  Court  of  Chancery 
to  grant  any  relief  to  the  appellants  (no  matter  what  may  be  their 
proof,)  being  disposed  of,  our  next  enquiry  is,  are  the  appellants  upon 
the  case,  as  established  by  proof,  entitled  to  the  relief  they  have 
songhtt  To  sustain  such  title,  they  must  surmount  double  the  diffi- 
culties ordinarily  encountered  by  a  vendee  seeking  the  specific  exe- 
cntion  of  a  parol  contract  by  the  vendor,  on  the  ground  of  part  per- 
formance. They  must  not  only  shew  the  contract  made  between  Ed- 
ward Hall  and  Philip  Moore,  and  such  acts  in  part  performance 
thereof,  as  would  entitle  them  to  its  specific  execution,  but  they 
mnst  shew  themselves  entitled  to  a  conveyance  from  the  appellees^ 
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Charlotte  and  Maria  Hall,  under  the  parol  gift,  alleged  to  have  been 
made  by  them  to  Edward  Hall.  That  Edward  Hall,  at  the  time  of 
his  alleged  sale  to  Philip  Moore,  had  made  no  snch  expenditares  or 
improvements  on  the  lands  in  controversy,  or  done  any  snch  acts  in 
relation  thereto,  as  would,  as  far  as  is  disclosed  by  the  testimony,  en 
title  him  to  a  decree  for  a  conveyance  from  Charlotte  and  Maria  Hall, 
is,  we  think,  a  proposition  too  clear  to  require,  in  its  snpport,  eitb^ 
argument  or  authority.  Philip  Moore,  by  his  purchase,  at  the  date 
^^^  thereof,  acquired  in  the  *  lands  no  greater  interest  or  superior 
liVa  rigijtg  than  those  possessed  by  Edward  Hall.  The  proof  in 
the  cause  does  not  shew  that  Charlotte  and  Maria  Hall  were  present 
at  the  time  of  sale,  assenting  thereto,  or  that  any  such  assent  bad 
been  previously  given ;  nor  does  it  show  any  such  expenditures  or 
improvements  on  the  lands  in  question  as  would  make  it  a  fraud  on 
the  part  of  Charlotte  and  Maria  Hall,  to  withhold  a  conveyance 
thereof  under  the  alleged  parol  gift;  nor  indeed,  does  the  bill  filed  in 
this  cause  charge  the  making  of  any  such  expenditures  or  improve- 
ments. 

But  suppose  it  were  conceded  that  the  gift  made  to  Edward  G. 
Hall  was  binding  on  Charlotte  and  Maria  Hall,  and  that  in  virtue  of 
it  he  could,  in  a  Court  of  equity,  have  compelled  them  to  convey  to 
him,  have  the  appellants  offered  that  full  and  satisfactory  evidence 
of  the  terms  of  the  agreement,  and  of  its  performance  on  their  part, 
as  to  entitle  them  to  a  decree  for  its  specific  execution  t  It  most  be 
borne  in  mind  that  Edward  C.  Hall,  by  his  answer,  denies  all  the  alle- 
gations in  the  bill  in  relation  to  the  contract,  or  that  any  portion  of 
the  alleged  purchase  money  was  ever  paid  him  by  Philip  Moore. 
Not  a  witness  in  the  cause  states  what,  by  the  terms  of  agreement, 
was  the  amount  of  purchase  money  stipulated  to  be  paid.  The  only 
two  witnesses  deposing  upon  this  subject  are,  first,  William  F.  Giles, 
who  said  that  Edward  C.  Hall  stated  to  him  that  ^^  Philip  Moore  bad 
paid  him  four  thousand  dollars,  but  deponent  cannot  recollect,  at 
this  time,  on  what  account  he  stated  the  said  sum  of  money  was  paid 
him  by  Mr.  Moore;  and  he  stated  in  said  conversation  that  Mr. 
Moore  did  not  owe  him  any  thing;  since  that  he  had  made  a  verbal 
claim,  and  accounted  for  the  inconsistency,  by  stating  that  his  claim 
was  for  the  interest  due  him  on  some  legacy  under  his  father's  will." 

The  second  witness  is  James  C.  Oittings,  who  states  that  Edward 
Hall  told  him  '^  that  it  was  true  that  he  had  sold  said  farm  to  Mrs. 
Moore,  and  that  he  had  received  from  said  Moore,  a  part,  bat  not 
all,  of  the  purchase  money.''  If  the  testimony  of  these  two  wit- 
^  nesses  stood  unexplained  by  any  other  *  testimony  in  relation 
^^^  to  the  said  payment  of  four  thousand  dollars,  it  might  well  be 
doubted  whether  it  would  be  deemed  sufficient  evidence  to  overrule 
the  positive  denials  in  the  answer,  and  to  prove  payment  of  the 
entire  purchase  money.  But  when  we  advert  to  the  fact  that  no 
proof  has  been  offered  to  show  that  four  thousand  dollars  was,  by 
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the  alleged  agreement,  the  price  at  which  the  land  was  sold,  and  that 
it  is  nndeniably  proved,  that  under  the  will  of  Aqaila  Hall,  Philip 
Moore  was  bound  to  pay  Edward  G.  Hall  four  thousand  dollars,  the 
inrafiQciency  of  the  proof  to  overrule  the  answer  is  most  apparent. 
Nor  does  this  proof,  for  such  a  purpose,  derive  any  aid  from  the 
nnmerons  orders,  checks  and  receipts  which  have  been  exhibited  to 
establish  the  payment  of  four  thousand  dollars  by  Moore  to  Edward 
C.  Hall.  Indeed,  they  rather  disprove,  than  prove,  that  such  pay- 
meDts  were  made  on  account  of  the  purchase  money  for  the  land — 
a  portion  of  them  having  been  made  a  year  or  years  before  the  time 
of  the  alleged  sale  to  Moore,  and  not  a  receipt  given  for  any  of  them^ 
giving  the  slightest  intimation  that  the  payment  was  ma^e  on  ac- 
ooant  of  purchase  money  due  for  land  sold.  Having  failed  to  estab- 
lijih  the  payment  of  the  purchase  money  for  the  land  alleged  to  have 
been  sold,  the  Chancellor  could  not  have  done  otherwise  than  refuse 
to  the  appellants  the  relief  sought  by  their  bill.  His  decree  is  there- 
fore affirmed  with  costs.  Decree  afflrmed  with  costs. 
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FBED  Jones. — December,  1843. 

In  every  case  where  a  will  is  to  be  construed,  the  great  object  is  to  ascer- 
tain, from  the  face  of  the  paper,  the  Intention  and  design  of  the  testa- 
tor, which  is  to  be  carried  into  effect,  unless  opposed  by  some  principle 
of  positive  law. 

The  will  and  the  codicil  constitute  one  instrument;  and  the  codicil  revoking 
in  terms  a  portion  of  the  will,  has  the  effect  to  republish  tbe  will  as  of 
the  date  of  the  codicil,  in  respect  to  all  parts  of  the  will  not  revoked  by 
the  codicil,  either  in  express  terms,  or  by  a  bequest  or  devise,  so  entirely 
inconsistent  with  the  terms  of  the  will  as  to  make  it  impossible  to  give 
effect  to  both,  (a) 

A  testator  devised  his  slaves,  in  trust,  to  be  manumitted  as  they  severally 
arrived  at  the  age  of  forty  years,  or  immediately  upon  his  real  estate 
devolving  on  his  grand  nephew,  should  it  come  to  his  hands;  and,  in 
trust  also  for  the  term  they  have  to  serve,  for  the  use  of  his  wife  and 
any  child  he  may  have  by  her,  for  and  during  the  term  of  her  natural 
life,  and  after  her  death  for  the  use  of  any  child  that  may  survive  her. 
By  a  codicil  he  revoked  ''that  part  of  my  will  which  manumitted  my 
servants  as  they  severally  arrived  at  the  age  of  forty  years,  and  devised 
them  to  his  wife,  for  and  during  her  natural  life,  and  after  her  death 
then  said  servants  to  be  free;  but  in  case  that  any  of  said  servants  shall 
runaway,  and  afterwards  be  apprehended,  they  shall  forfeit  their  free- 
dom and  be  sold  for  life.^'  After  the  testator's  death  some  of  the  ser- 
vants ran  away,  and  they  were  sold  by  the  widow  as  slaves  for  life. 
The  trustees  under  the  will  claimed  the  proceeds  for  the  purpose  of 
investment,  and  brought  an  action  at  law,  (in  which  all  errors  of  plead- 

(a)  Approved  in  Hopkins  Univ,  vs.  Pinckneyj  55  Md.  881. 
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were  waived,)  to  recover  them.    Held^  that  the  widow  was  entitled  to 
the  fund  absolutely. 

It  is  only  where,  by  gratifying  a  particular  intent  as  to  a  part  of  a  will,  a 
more  general  and  more  important  disposition  of  other  parts  of  it  are 
defeated,  that  the  particular  or  minor  intent  must  yield.  Where  both 
may  be  gratified  there  is  no  conflict,  and  consequently  no  necessity  to 
yield  either,  (b) 

A  bequest  of  freedom  to  slaves,  as  they  arrived  at  a  particular  age,  is  not  a 
legacy  to  them;  nor,  when  it  is  granted  upon  condition  of  good  be- 
havior, will  its  forfeiture  create  a  lapse,  though  the  bequest  of  freedom 
is  defeated,  the  right  of  the  slave  after  forfeiture,  nor  to  his  proceeds 
after  a  sale,  not  being  expressly  bequeathed  to  any  person. 

Where  there  is  a  bequest  of  slaves  for  life,  and  of  freedom  after  the  death 
of  the  tenant  for  life,  a  clause  in  the  will  declaring  forfeiture  of  free- 
dom in  case  of  running  away  and  a  sale  for  life  upon  their  apprehen- 
sion, is  designed  for  the  benefit  of  the  tenant  for  life,  to  secure  the  good 
conduct  of  the  slaves,  and  the  proceeds  of  any  sueh  slave  sold  for 
absconding,  in  the  absence  of  any  provision  to  the  contrary  by  the  tes- 
tator, will  belong  to  the  legatee  for  life. 

^  Appeal  from  Baltimore  County  Court.  •This  was  an 
^^^  action  of  assumpsit,  commenced  by  consent  of  parties,  under 
the  following  agreement : 

It  is  hereby  agreed,  that  all  errors  in  pleadings  be  waived,  and 
that  the  paper  marked  ^'PlaintifTs  exhibit  A,''  herewith  annexed,  is 
a  true  copy  of  the  last  will  and  testament  of  Alfred  Jones,  deceased 
as  well  as  of  the  codicil  thereto  annexed;  that  after  the  execufionof 
the  said  will  and  codicil,  the  said  A.  J.  departed  this  life,  and  that 
after  his  death,  the  said  last  will  and  codicil  were  duly  proved  and 
recorded ;  that  after  the  same  was  proved  and  recorded,  tbe  said 
Eichard  T.  Earle  alone  took  out  letters  testamentary  oa  the  estate 
of  said  A.  J.,  and  that  after  he  the  said  E.  T.  E.  became  execatoras 
aforesaid,  he  the  said  E.  T.  E.,  with  the  consent  of  the  said  Eliza 
Jones,  disposed  of,  and  converted  into  money,  all  the  cattle,  sheep 
and  ho^s  of  the  said  A.  J.,  on  his  farm  at  the  time  of  his  death,  and 
all  the  farming  utensils,  and  a  part  of  the  household  furnitare  oftbe 
said  A.  J.,  and  that  the  said  E.  T.  E.,  as  sole  trustee  under  the  will, 
with  the  consent  of  the  said  E.  J.,  invested  the  said  money  in  bank 
stock,  under  a  decree  of  the  Court  of  Chancery,  afQrmed  by  the 
Court  of  Appeals,  for  the  benefit  of  the  said  E.  J.,  daring  her  life, 
and  for  the  benefit,  after  her  decease,  of  Arthur  T.  Jones,  who  is 
named  in  said  will.  It  is  also  admitted,  that  the  said  E.  T.  £.,  as 
sole  executor  of  tlie  said  A.  J.,  has  paid  all  the  debts  and  legacies  of 
the  said  A.  J.,  and  passed  a  final  account,  as  executor  as  aforesaid, 
and  hath  delivered  over  to  the  said  Eliza  Jones,  all  the  pro|)erty, 
including  the  negroes,  (except  the  negroes  who  had  absconded  at  the 
time  of  said  A.  J's  death,)  to  be  held  by  the  said  E.  J.,  during  her 


(h)  See  Chase  vs.  Lockermariy  11  G.  &  J.  124,  note  (/.) 
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natural  life,  and  that  the  said  B.  T.  E.  has  invested  the  stocks  held 
by  the  said  A.  J.,  at  the  time  of  his  death,  for  the  benefit  of  the  said 
E.  J.,  during  her  natural  life,  and  has  paid  the  dividends  thereof, 
which  have  hitherto  accrued,  as  well  as  the  dividends  that  have 
aocrued  on  the  stocks  invested  under  the  sanction  of  the  Court  of 
ChaDcery,  to  the  said  E.  J.  And  it  is  further  admitted,  that  since 
the  said  negroes  have  been  delivered  over  to  the  said  E.  J.,  one  of 
them  named  Jeff,  and  another  of  them  named  Peggy,  •  did  run  q^^ 
away,  and  were  subsequently  apprehended,  and  sold  as  slaves  ^^' 
for  life,  to  purchasers  out  of  the  State,  by  the  said  E.  J.,  and  that 
the  said  E.  J.  received  the  purchase  money  for  the  negroes  so  sold 
as  aforesaid,  and  has  ever  since  held  the  same ;  that  the  said  sales 
were  made  without  the  consent  of  the  said  B.  T.  E.;  that  negro  Jeff 
ran  away  about  the  6th  of  August,  1836,  and  was  apprehended  and 
sold  by  the  said  E.  J.  about  the  20th  of  August,  1836,  for  the  sum  of 
9800,  and  that  the  expenses  of  apprehending  the  said  negro  Jeff, 
amounted  to  $50,  which  expense  was  paid  by  the  said  E.  J.;  that 
about  the  25th  of  March,  1841,  negro  Peggy  ran  away,  and  that  she 
was  apprehended  and  sold  about  the  30th  March,  1841,  for  the  sum 
of  1575,  and  that  the  expenses  of  apprehending  her  amounted  to 
seven  dollars,  which  amount  was  paid  by  the  said  E.  J.  It  is 
further  admitted,  that  the  said  B.  T.  E.,  as  executor  as  aforesaid, 
bad  no  knowledge  of  the  said  sales,  at  the  time  that  they  were  made 
and  never  consented  thei^to,  and  that  since  the  said  sales,  and  be- 
fore the  bringing  of  this  suit,  he  demanded  from  the  said  E.  J.  the 
proceeds  of  the  said  sales,  for  the  purpose  of  investing  the  same  for 
the  use  of  the  said  E.  J.,  during  her  life,  and  after  her  death,  for  the 
benefit  of  Arthur  T.  Jones,  the  residuary  legatee  in  the  will  of  the 
said  Alfred  Jones,  but  that  the  said  Eliza  Jones  refused  to  pay  over 
the  said  proceeds,  and  claimed  the  said  slaves  as  having  been  for- 
feited to  her.  It  is  further  agreed,  that  no  objection  is  to  be  made 
to  the  form  of  this  action.  It  is  further  admitted,  that  B.  T.  E.  is 
the  only  trustee  named  in  the  will  of  Alfred  Jones,  who  has  accepted 
the  trust;  that  the  case  be  docketed  to  May  Term,  1842,  of  Balti- 
more County  Court;  that  the  nar.  plea  and  foregoing  statement  of 
facts  and  argument,  be  filed,  and  that  judgment  pro  forma  be  en- 
tered by  Baltimore  County  Court,  for  damages  in  nar,  to  be  released 
on  payment  of  91,318,  and  costs,  and  that  ttfe  defendant  may  appeal 
to  the  June  Term  of  Court  of  Appeals,  without  giving  security. 

The  will  of  Alfred  Jones,  referred  to  in  the  statement,  after  dis- 
posing of  his  real  estate,  proceeded  as  follows : 

•"I  give  and  bequeath  unto  my  said  friends,  (B.  T.  E.  and  q^q 
others,)  their  executors,  administrators  and  assigns,  all  my  •'^^ 
personal  estate,  of  every  description :  In  trust,  nevertheless,  to  man- 
umit all  my  slaves  as  they  severally  arrive  to  the  age  of  forty  years, 
the  said  forty  years  of  age  to  be  determined  by  an  entry  in  the  last 
part  of  my  oldest  day-book,  where  I  have  made  a  list  of  their  names 
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and  respective  ages ;  and  to  manamit  all  my  said  slaves,  immedi- 
ately upon  my  real  estate  devolving  on  my  said  grand  nephew, 
Arthur  T.  Jones,  should  it  come  to  his  hands ;  and  in  trast  also,  to 
hold  my  said  estate,  inclading  my  said  slaves,  for  the  time  they  have 
to  serve,  for  the  nse  of  my  said  dear  wife  Eliza  Jones,  and  any  child 
or  children  I  may  have  by  her,  for  and  daring  the  term  of  her  nata- 
ral  life,  and  after  her  death,  for  the  use  of  my  child  or  children  that 
may  survive  her,  their  executora,  administrators  and  assigns,  for 
ever.  If  my  said  wife  should  have  no  child  or  children  by  me  at  her 
decease,  or  if  my  surviving  child  or  children  should  die. without  law- 
ful issue  of  their  bodies  before  they  arrive  at  the  age  of  twenty-one 
years,  then,  in  trust,  to  hold  my  said  personal  estate,  except  my 
slaves,  for  the  use  of  my  grand  nephew,  A.  T.  J.  aforesaid,  his  exec- 
utors, &c.,  for  ever."  There  were  other  devises  over  of  the  testator's 
personal  estate  except  his  slaves.  The  testator  also  made  provision 
for  the  support  of  some  of  his  aged  slaves,  then  unable  to  labor. 
This  will  was  dated  on  the  16th  August,  1830. 

On  the  15th  February,  1831,  the  testator  added  the  following  codi- 
cil to  his  will: 

<'I  hereby  revoke  and  make  void  that  part  of  my  will  which  mano- 
mitted  my  servants,  as  they  severally  arrive  at  the  age  of  forty  years 
and  do  now  give  and  devise  all  my  said  servants  (exeept  old  Harry,) 
to  my  dear  wife,  for  and  during  her  natural  life,  and  after  her  death, 
then  said  servants  to  be  free^  but  in  case  that  any  of  said  servants 
shall  run  away,  and  afterwards  be  apprehended,  they  shall  forfeit 
their  freedom,  and  be  sold  for  life.  I  do  hereby  give  and  devise  to 
my  dear  wife  the  sum  of  one  thousand  dollars,  to  dispose  of  as  she 
may  think  proper.  If  any  of  my  servants,  which  I  have  at  this 
time  run  •  away,  shall  be  apprehended  after  my  death,  I  do 
•""*   hereby  direct  that  they  shall  be  sold  for  life." 

Upon  this  agi-eement,  Baltimore  County  Court  rendered  judgment 
for  the  plaintiff,  and  the  defendant  prosecuted  this  appeal. 

At  the  argument  here,  the  parties  made  further  admissions,  as 
follows : 

It  is  admitted  that  Alfred  Jones  died,  having  had  no  child,  nor 
descendant  of  a  child,  but  leaving  a  brother  at  the  time  of  his  death, 
and  that  since  the  bringing  of  this  suit,  Eliza  Jones,  the  appellant, 
has  died,  and  that  in  de\)iding  this  case,  the  decision  is  to  be  the 
same  as  it  would  have  been,  if  the  suit  had  been  brought  after  the 
death  of  Eliza  Jones,  against  her  administrator,  except,  that  if  the 
Court  should  be  of  the  opinion  that  no  suit  could  properly  be  brought 
until  after  the  death  of  Eliza  Jones.  Costs  are  to  be  allowed  the 
appellant. 

It  is  also  agreed,  that  the  record  shall  be  amended,  by  inserting  in 
lieu  of  the  following  agreement  of  counsel,  (ante^)  to  wit: 

It  is  agreed  that  the  case  be  docketed  to  May  Term,  1842,  of 
Baltimore  County  Court,  &c.,  down  to  the  words,  ^*  without  giving 
security ;  ^  and  signed  by,  &;c.    The  following  agreement,  to  wit: 
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It  is  agreed  that  this  case  be  docketed  to  May  Term,  1842,  of 
Baltimore  County  Court ;  that  the  narr,,  plea  and  aforegoing  state- 
ment of  facts  be  filed  and  submitted  to  Baltimore  County  Court,  for 
their  judgment }  and  it  is  agreed,  that  if  said  Baltimore  County 
Court  shall  be  of  opinion,  on  the  aforegoing  statement  of  facts,  that 
the  plaintiff  is  entitled  to  recover,  then  said  Court  shall  give  judg- 
ment for  the  plaintiff,  on  said  case  stated,  for  the  damages  in  the 
declaration,  to  be  released  on  payment  of  the  sum  of  91,318,  and 
costs;  and  if  they  shall  be  of  opinion,  that  on  said  statement  of 
facts  the  plaintiff  is  not  entitled  to  recover,  then  judgment  is  to  be 
entered  for  the  defendant  for  costs.  And  it  is  also  agreed,  that  from 
the  judgment  of  said  Court  either  party  may  appeal. 

The  cause  was  argued  before  Stephen,  Aboheb,  Dobsey, 
Chahbebs,  and  Spekoe,  JJ. 

•  0.  B.  Richardson^  D.  A.  0.,  and  Reverdy  Johnson^  for  the  ^g^g^ 
appellant.     0.  M.  QUI  and  McMahoUj  for  the  appellees.  41111 

I  Chahbebs,  J.  delivered  the  opinion  of  this  Court.  In  this,  as  in 
every  other  case  in  which  a  will  is  to  be  construed,  the  great  object 
is  to  ascertain,  from  the  face  of  the  paper,  the  intention  and  design 
of  the  testator ;  which  is  to  be  carried  into  effect,  unless  opposed  by 
some  principle  of  positive  law.  The  will  and  the  codicil  constitute 
one  instrument;  and  the  codicil  revoking,  in  terms,  a  portion  of  the 
will,  has  the  effect  to  republish  the  will  as  of  the  date  of  the  codicil, 
in  respect  to  all  parts  of  the  will  not  revoked  by  the  codicil  either 
in  express  terms  or  by  a  bequest  or  devise  so  entirely  inconsistent 
with  the  terms  of  the  will,  as  to  make  it  impossible  to  give  effect  to 
both. 

The  terms  of  this  will  are  plain  and  perspicnoas.  In  the  con- 
tingency which  occurred,  and  was  apparently  anticipated  by  the 
testator,  that  is  to  say,  the  survivorship  of  his  wife,  without  children, 
she  would  have  taken  an  interest  in  all  the  negroes  during  her  life,  or 
nntil  they  should  severally  arrive  to  the  age  of  forty  years,  at  which 
age  they  were  to  be  successively  manumitted  by  the  trustees.  The 
will  nmde  no  provision  in  regard  to  such  as  should  abscond  from  ser- 
vice, nor  any  distinction  between  such  as  should  be  faithful  and  such 
as  should  be  disobedient. 

The  existing  provisions  of  our  laws,  however,  have  made  some  dis- 
tinctions on  the  subject.  If  any  one  of  these  negroes  had  absconded 
from  the  service  of  the  legatee,  the  Courts,  on  her  application,  would 
have  extended  the  term  of  service  of  such  negro  beyond  the  age 
limited  by  the  will  for  a  period  sufficient  to  reimburse  to  her  the  loss 
of  his  service,  and  all  cost  and  expense  in  i*etaking  him.  That  addi- 
tional service  would  have  enured  exclusively  to  her  advantage. 

The  codicil  indicates  that  the  testator  was  not  content  with  this 
sanction  for  the  fidelity  of  the  negroes,  and  its  main  design  seems  to 
20  la. 
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Ag\t  ^  ^^  secare  their  services  to  his  wife  for  her  *life,  and  then 
^^*  to  have  them  liberated.  The  codicil  is  obviously  written  with 
less  professional  skill,  bat  we  think  it  develops  the  intent  of  its 
execution.  It  revokes  in  explicit  terms  that  portion  of  the  Will 
^<  which  manumitted  his  servants  as  they  severally  arrive  at  the  age 
of  forty;"  and  this  manifestly  because  it  opposed  his  wish,  which 
he,  in  the  same  sentence,  proceeded  to  declare,  by  adding  that  he 
^'  does  now  give  and  devise  all  his  said  servants  to  his  wife,  for  and 
during  her  natural  life,  and  after  her  death  then  said  servants  to  be 
free."  The  will  carefully  excepts  the  negroes  from  the  other  prop- 
erty whenever  it  is  spoken  of  as  passing  beyond  his  wife  and  children, 
if  any.  All  the  interest  in  the  negroes  which  is  bequeathed  at  all  is, 
by  the  will,  given  to  the  wife  and  children,  and  by  the  codicil  to  the 
wife  alone,  and  in  every  instance  where  other  legatees  are  necessarily 
named  they  are  expressly  excepted  as  not  to  be  included  in  the  be- 
quest. With  the  evidence  furnished  by  these  facts  it  would  seem 
difficult  to  suppose  the  clause  in  the  codicil,  for  the  punishment  of 
fugitive  servants,  designed  for  the  benefit  of  those  other  legatees. 
It  is  however  contended  that  a  more  general  intent  of  the  testator 
will  be  defeated  by  any  other  interpretation.  But  we  do  not  per- 
ceive that  the  least  violence  is  done  to  any  such  general  intent.  If 
indeed  there  be  assumed  a  general  intent  to  give  all  the  property 
after  his  wife's  death  to  the  other  legatees,  that  would  be  defeated; 
but  this  is  assuming  the  precise  matter  of  controversy.  We  regard 
the  leading  intent  of  the  instrument  to  be,  that  his  wife  shoald 
enjoy  all  his  estate  for  her  life,  and  that  after  her  death  the  other 
legatees  should  enjoy  it  all  except  the  negroes,  and  this  will  not  be 
deranged  or  defeated  with  regard  to  anything  else  except  the  par- 
ticular specific  article  of  property  which  is  to  be  disposed  of  accord- 
ing to  specific  directions.  It  is  no  objection  to  a  bequest  or  disposi- 
tion of  one  item  of  property,  that  the  testator  designed  ail  the  rest 
of  his  estate  to  go  in  a  different  direction.  It  is  only  where,  by 
gratifying  a  particular  intent  as  to  the  part,  you  defeat  a  more 
general  and  more  important  disposition  of  other  parts,  that  the  par- 
Mg^fp  ticular  or  minor  intent  must  yield.  Where  both  •  may  be 
gratified  there  is  no  conflict,  and  consequently  no  necessity  to 
yield  either. 

Various  parts  of  the  willj  we  think,  indicate  a  particular  intent  to 
confine  to  Mrs.  Jones  the  whole  benefit  which,  by  the  will,  is  disposed 
of,  either  for  the  services  of  the  negroes  or  the  proceeds  of  their 
sale.  By  giving  effect  to  this  intent  we  do  not  disturb  any  purpose 
of  the  will  to  give  to  the  wife  a  life  estate  in  everything  else  than 
the  fugitive  slaves,  and  to  the  other  legatees  the  whole  personal 
estate  beqeathed  to  them  after  the  wife's  death. 

It  has  been  strongly  urged  that  the  bequest  in  relation  to  the 
negroes  is  to  be  regarded  as  a  legacy,  and  that  the  forfeiture  of  free- 
dom and  sale  defeats  its  operation  and  causes  it  to  lapse  and  fall 
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into  the  residuam  of  the  estate,  and  then  pass,  with  other  property, 
to  the  trustees. 

We  cannot  so  regard  it.  The  idea  of  a  lapsed  legacy  can  only  be 
<H)DDected  with  some  thing  or  object  which,  failing  by  some  cause  ' 
to  reach  the  legatee,  is  received  by  some  other  person,  generally  the 
residuary  legatee,  if  there  be  one.  What  is  the  object  or  thing  in 
this  case  f  Not  the  freedom  of  the  servants,  because  that  cannot 
pass  to  a  residuary  legatee ;  nor  the  services  of  the  servants,  because 
they  were  never  bequeathed  to  a  specific  legatee  who  is  not  capable 
of  taking.  The  fugitive  negro  was  to  be  sold,  and  the  immediate 
contest  is,  to  whom  the  proceeds  belong.  If  these  proceeds  can  be 
regarded  as  a  lapsed  legacy  it  must  be  in  consequence  of  the  failure 
of  a  previous  bequest  of  them.  But  that  previous  bequest  is  the 
precise  matter  of  inquiry,  and  if  ascertained,  determines  the  diffi- 
culty, not  by  reason  of  its  being  a  case  of  lapsed  legacy,  but  because, 
finding  the  first  legatee,  we  find  one  capable  of  taking.  Again,  we 
cannot  regard  the  residuary  clause  relied  on  as  capable  of  passing 
any  interest  in  these  fugitive  slaves,  even  if  it  could  be  considered 
as  a  case  of  lapse  legacy,  inasmuch  as  the  will  has  so  carefully  and 
repeatedly  excluded  the  negroes  from  the  residuum,  which  he  de- 
signed to  pass  to  his  collateral  relations,  by  saying,  in  so  many 
words,  in  not  less  than  four  different  instances,  when  referring  to  his 
personal  estate,  *^  except  my  slaves." 

•  Being  of  opinion,  for  these  reasons,  that  the  whole  interest  ^^q 
in  the  negroes  sold  was  given  to  the  appellant,  it  is  quite  un-  ^^^ 
necessary  to  examine  the  various  other  points  raised  in  the  argu- 
ment. Let  the  judgment  be  reversed,  and  judgment  be  entered  for 
appellant  for  costs.  Jtidgment  reversed, 

Abchbb,  J.,  dissented. 


Maby  a.  DABBiNaTON  and  others  vs.  William  Bogebs  and 

others. — ^December,  1843. 

The  election  of  a  widow  to  stand  upon  her  legal  rights,  though  it  occasions 
loss  to  devisees  under  her  husband's  will,  is  still  a  loss  resulting  by 
operation  of  law,  and  against  which  the  testator  only  could  have  pro- 
vided an  indemnity,  (a) 

By  the  election  of  a  widow  to  renounce  her  husband's  will,  all  devises  and 
bequests  made  to  her  are  inoperative  and  void;  and  the  property  given 
to  l\|9r,  except  so  far  as  it  may  be  diminished  by  the  exertion  of  her  legal 
rights,  remains  as  if  no  such  devises  to  her  had  been  made. 

Apart  from  the  Act  of  1810,  concerning  lapsed  legacies  and  devises,  it  stands 
precisely  in  the  condition  in  which  it  would  have  stood  had  the  wife 
died  in  the  life-time  of  the  testator. 

(a)  See  Han8<m  vs.  Worthmgton,  12  Md.  488. 
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Where  the  testator  directed  the  sale  of  all  his  real  and  personal  estate,  and 
disposed  of  the  proceeds  of  sale,  and  all  the  residue  and  remainder  of 
his  estate  generally,  the  one  moiety  to  trustees  for  the  benefit  of  his 
wife  and  children  in  the  manner  specified  in  his  will,  and  the  other 
moiety  to  trustees  for  the  benefit  of  the  complainants,  if,  from  any 
cause,  the  legacy  to  the  wife  lapsed,  it  could  not  sink  into  the  general 
residue. 

Where  a  testator  divided  the  residue  of  his  estate  into  moieties,  and  devised 
them  to  two  distinct  classes  of  devisees,  one  of  them  his  children  and 
heirs-at-law,  the  other  collateral  relations,  but  directed  that  his  widow 
should  have  a  portion  of  the  moiety  given  to  the  children  in  lieu  of 
dower,  and  she  renounced  the  will,  her  portion  will  be  deducted  from 
the  moiety  given  to  the  collateral  relations,  as  the  legacy  to  her,  in  con- 
sequence of  her  renunciation,  becomes  a  residuum  unaffected  by  any 
testamentary  disposition,  and  as  such  vests  in  the  testator  ^s  heirs  or  next 
of  kin.  (b) 

By  the  Act  of  1880,  ch.  185,  it  was  declared  that  no  appeal  shall  hereafter  be 
allowed  from  any  decree  or  order  of  the  Court  of  Chancery,  unless  it 
be  a  final  decree  or  order  in  the  nature  of  a  final  decree.  JETe/d,  that  an 
appeal  from  an  order  referring  a  cause  to  the  auditor,  for  an  account, 
with  directions  as  to  the  mode  of  stating  it,  was  not  authorized  under 
that  Act. 

Mg^M  •  Appeal  from  the  Court  of  Ohancery.  On  the  11th  Octo- 
*^^  ber,  1841,  the  appellants  filed  their  bill,  alleging  that  they 
were  legatees  mentioned  in  the  last  will  of  Zacbariah  Woollen,  who 
died  in  August,  1837 ;  that  by  its  provisions  the  real  estate  of  the 
deceased  is  directed  to  be  sold  by  his  execntors,  and  after  payment 
of  his  debts,  one-half  of  the  net  proceeds  are  directed  to  be  invested 
or  lent  oat  on  mortgage,  or  on  security,  &c.,  and  the  rents  and 
profits,  &c.,  arising  therefrom  to  be  applied  for  the  separate  ase  and 
sole  benefit  of  the  complainants;  that  Bebecca  Woollen,  widow  of 
the  testator,  William  Bogers  and  James  Tracey,  were  constitated 
execntors  by  the  will ;  that  J.  T.  renounced  his  appointment ;  that 
letters  testamentary  were  granted  to  the  other  two;  and  that  Be- 
becca has  since  married  with  Edward  S.  Myers.  .The  bill  then 
alleged  that  the  executors  had  settled  several  accounts,  some  of  which 
were  intended  to  be  contested ;  that  complainants  had  received  less 
than  hair  the  interest  due  them  in  four  years,  since  the  death  of  the 
testator;  that  the  complainants  are  informed  and  believe  that  the 
execntrix  and  executor,  (which  last  is  also  trustee,)  insist  that  the 
complainants  are  not  entitled  to  the  use  and  benefit  of  one  equal 
moiety,  or  half  part  of  the  said  estate,  but  that  they  are  entitled  to 
one-half  after  deducting  a  proportion  of  the  said  Bebecca,  as  widow, 
she  having  refused  to  abide  by  the  will ;  renouncing  the  provisions 
in  her  favor,  and  relying  on  the  provisions  of  law  in  her  behalf, 
against  which  constrnction  of  the  will  these  complainants  protest; 
that  the  testator  at  bis  death  left  three  children,  all  of  whom  still 


(&)  Distinguished  in  Hinkley  vs.  House  of  Refuge^  40  Md.  470. 


■" 
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snmve  and  are  infants  of  tender  years;  that  the  trustees  under  the 
will  have  failed  to  invest  one-half  of  the  net  proceeds  of  the  estate 
for  the  use  and  benefit  of  complainants.  Prayer  for  I'elief  according 
to  the  will,  sale  and  investment,  subpoena,  Sue, 

The  testator  by  his  last  will  devised  as  follows  :  ^'  Item  :  I  hereby 
direct  my  executrix  and  executors,  hereafter  named,  or  the  survivors, 
or  acting  ones  of  them,  to  sell  and  dispose  of,  at,  &c.,  to  the  best 
advantage,  all  my  real,  leasehold  and  personal  estate,  except  my 
household  and  kitchen  furniture ;  and  *  upon  receipt  of  the  pur-  ^^  . 
<;ha«e  money  therefor,  make,  execute,  &c.,  to  the  purchaser,  one  ^^^ 
or  more  good  and  sufficient  deed  or  deeds  of  conveyance  for  the  same, 
the  proceeds  arising  from  which  sale,  with  all  the  residue  and  remain- 
der of  my  estate,  generally,  I  devise  and  dispose  of  in  manner  follow- 
ing, that  is  to  say : 

First,  One  moiety,  in  which  is  to  be  included  all  my  household 
and  kitchen  furniture,  I  devise  and  bequeath  unto  my  friends  Wil- 
liam Rogers  and  James  Tracy,  and  the  survivors,  and  survivor  of 
them,  and  their,  &c.,  in  trust ;  nevertheless,  that  the  same  shall  be 
held  and  invested  by  the  said  trustees,  or,  &c.  in  some  productive 
«tock,  &c.,  or  placed  out  at  interest,  on,  &c.;  and  the  investments 
from  time  to  time  to  change,  &c.;  and  that  my  beloved  wife,  Rebecca 
Woollen,  during  her  widowhood,  be  permitted  to  have,  receive,  and 
apply  the  dividends,  rents,  profits,  interest  and  income,  arising  there- 
from, to  Che  support  of  herself,  and  to  the  support  and  education  of 
our  dear  children,  during  their  minority;  and  from  and  immediately 
after  the  intermarriage  of  my  said  wife  with  any  other  person,  then 
in  trust,  that  the  one-third  of  the  principal  of  the  said  moiety,  or 
half  part  of  ray  estate,  shall  become  the  property  of  and  be  forth- 
with conveyed,  assigned  and  transferred  to  my  said  wife,  Rebecca, 
her,  &;c.,  absolutely;  and  the  remaining  two-thirds  thereof  shall 
become  the  property  of  and  be  equally  divided  between  the  children 
I  now  have,  or  the  child  or  children  I  may  hereafter  have,  their 
heirs,  &c.,  absolutely,  as  tenants  in  common,  share  and  share  alike ; 
but  in  case  my  said  wife  shall  not  intermarry  with  any  other  person, 
then  immediately  after  her  decease,  the  principal  of  said  entire  moiety 
or  half  part  of  my  estate,  shall  become  the  property  of  and  be  equally 
divided  between  the  children  I  now  have,  and  the  child  or  children  I 
may  hereafter  have,  their  heirs,  &c.;  absolutely,  as  tenants  in  common, 
share  and  share  alike,  the  issue  of  any  deceased  child,  if  any  such 
issue  there  should  be,  either  in  the  division  of  the  two-thirds  or  of 
the  whole  of  said  moiety,  to  have  and  take  the  part  or  share  only 
to  which  the  parent  of  such  issues  would,  if  living,  be  entitled.  And 
in  the  event  of  the  decease  of  any  •  of  my  children,  under  age  ^^^ 
and  without  issue,  the  part  or  share  of  him,  her  or  them,  so  ^^^ 
<iying,  shall  descend  to  the  survivors  or  survivor  of  them. 

Secondly.  And  the  remaining  or  equal  half  part  of  my  estate  I 
devise  unto  my  said  friends  William  Rogers  and  James  Tracy,  and 
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the  survivors,  &c.,  in  special  trast,  that  the  same  shall  be  held  and 
invested  by  the  same  trastee,  &c.,  in  some  productive  stock,  &c.,  or 
placed  out  at  interest  on  good  mortgage,  &c.,  and  the  investments 
from  time  to  time,  to  change,  &c.,  for  the  period  of  five  years  from 
the  time  of  my  decease,  and  that  during  that  period  my  sister,  Mary 
Ann  Darrington,  and  her  children,  Mary  Ann  Craig,  &c.,  be  per- 
mitted and  suffered  in  equal  proportions,  to  take,  receive,  and  have 
applied,  for  their  separate  use  and  s<ile  benefit,  the  dividends,  rents, 
&c.,  arising  therefrom,  without  being  subject  to  the  control  of  their 
respective  husbands,  or  bound  for  the  fulfillment  of  their  contracts* 
And  at  the  expiration  of  said  five  years,  then  in  trust,  that  one  eqaal 
thirteenth  part  of  the  principal  of  said  moiety  shall  be  conveyed,  &c.^ 
and  paid  over.    And  I  do  hereby  devise  the  same  unto  my  said  sis- 
ter Mary  Ann  Darrington,  her,  &c.,  absolutely,  one  other  equal  part 
of  the  principal  of  said  moiety  shall  be  conveyed,  &c.    And  I  do 
hereby  devise  the  same  unto  my  said  nephew  William  Lovell,  his 
&c.,  absolutely.    And  in  trust  as  to  the  remaining  eleven-thirteenths 
thereof,  that  each  one  of  my  other  nephews  above  named,  until  they 
severally  attain  the  age  of  twenty-five  years ;  and  each  one  of  my 
nieces  above  named,  during  their  respective  natural  lives,  be  per- 
mitted and  suffered  to  take,  &c.,  to  their  sole  and  separate  use  and 
benefit,  respectively,  one-eleventh  part  of  the  dividends,  rents,  &c., 
arising  therefrom,  without,  so  far  as  it  relates  to  the  portions 
of  all  my  nieces  above  named,  being  subject  to  the  power,  &c» 
And  in  trust,  as  my  nephews,  hereinbefore  named,  severally  attain 
to  the  age  of  twenty-five  years,  that  one-eleventh  of  the  principal  • 
estate   shall   then   be  conveyeti,  assigned,    transferred   and  paid 
over.    And  I  do  hereby  devise  such  one-eleventh  to  each  of  them 
respectively,  their   heii*s,  executors,  administrators,    and   assigns, 
Mg^ty  •  absolutely.    And  in  further  trust,  that  my  nieces  hereinbe- 
*^  ■    fore  named,  respectively  may,  and  I  do  hereby  fully  authorize 
and  empower  them,  respectively,  by  any  instrument  of  writing,  in 
the  nature  of,  or  purporting  to  be,  her  last  will,  &c.,  to  devise  and 
dispose  of  one-eleventh  of  the  priucipal  estate  tx)  such  person  or  per- 
sons, or  for  such  uses  and  purposes  as  my  said  nieces  respectively 
shall  think  proper  and  direct;  aud  in  case  any  of  them  shall  neglect 
or  omit  to  make  such  devise,  bequest  or  disposition  of  such  one- 
eleventh,  then  in  trust,  that  such  one-eleventh  shall  descend  to,  and 
become  the  property  of.    And  I  do  hereby  devise  and  bequeath  the 
same  unto  the  child  or  children  of  my  nieces  respectively,  who  shall 
so  omit  or  neglect  to  make  disposition  thereof,  as  before  authorized^ 
and  to  the  heirs,  &c.;  if  more  than  one,  to  be  equally  divided  be- 
tween them,  as  tenants  in  common,  share  and  share  alike.    But  in 
case  any  of  my  nieces,  so  omitting  to  make  a  will  and  testament, 
shall  depart  this  life,  without  leaving  a  child  or  children,  or  descend- 
ants of  the  same,  living,  then  in  trust,  that  the  one-eleventh  of  the 
principal  estate  of  my  niece  or  nieces,  so  dying,  &c.,  shall  descend  to^ 
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and  become  the  property  of  ^  and  I  do  hereby  bequeath  the  same, 
abBolately,  unto  the  right  heirs  of  such  niece  or  nieces,  respectively. 
And  in  case  any  of  my  nephews  or  nieces,  hereinbefore  named,  shall 
depart  this  life,  under  lawful  age,  and  without  issue,  the  part  and 
share  of  my  estate,  devised  to  or  for  the  benefit  of  him,  her  or  them, 
so  dying,  shall  descend-  to  the  survivors  or  survivor  of  them. 

Lastly.  I  do  hereby  nominate  and  appoint  my  said  beloved  wife, 
Bebeoca  Woollen,  and  my  friends,  William  Bogers  and  James  Tracy, 
to  be  executrix  and  executors  of  this  my  last  will  and  testament. 
And  I  also  appoint  the  two  last  above  persons  to  be  guardians  of  my 
children,  hereby  revoking  all  former  wills  by  me  made,  and  declaring 
this  to  be  my  last  and  only  one. 

With  this  will  were  also  filed — 

The  renunciation  of  James  Tracy  as  executor  and  trustee. 

The  renunciation  and  election  of  Bebecca  Woollen  as  widow. 

Various  accounts  of  the  administration  of  Z.  W's  estate. 

•  After  the  answers  of  the  several  defendants  were  filed,  ^  _ 
at  March  Term,  1842,  the  Chancellor  [Bland,]  passed  an  **** 
order,  directing  a  sale  of  Z.  W's  real  estate,  and  appointed  a  trus- 
tee for  that  purpose  as  usual ;  and  after  a  notice  to  creditors  to  file 
their  claims,  he  further  ordered,  that  the  said  executors,  the  defend- 
ants, William  Bogers,  and  Edward  S.  Myers  and  Bebecca,  his  wife, 
account  with  the  other  parties  to  this  suit,  of  and  concerning  the 
personal  estate  of  the  said  Zachariah  Woollen,  deceased,  which  may 
have  come  to  their  hands,  or  been  distributed  by  them,  or  otherwise. 
•And  this  case  is  hereby  referred  to  the  auditor,  with  directions  to 
state  such  account  accordingly,  from  the  pleadings  and  proofs  now 
in  the  case,  and  such  other  proofs  as  may  be  laid  before  him^  in 
which  he  will  distribute  the  said  personal  estate  of  the  deceased,  so 
far  as  it  will  go  ;  in  the  first  instance,  among  his  creditors  in  satis- 
faction of  their  claims,  and  then  the  proceeds  of  the  sale  of  the 
said  real  estate  in  discharge  of  so  much  of  the  said  claims  as  may 
have  been  so  left  unsatisfied  from  the  personal  estate.  And  then, 
considering  the  will  of  Zachariah  Woollen,  deceased,  as  operating 
only  upon  so  much  of  his  estate  as  he  might  thus  lawfully  dispose 
of,  the  auditor  will  award  to  the  said  Bebecca  Myers,  as  the  widow 
of  the  said  deceased,  her  legal  distributive  share  of  the  surplus,  if 
any,  of  the  said  personal  estate,  together  with  the  value  of  her 
dower,  out  of  the  whole  net  amount  of  the  proceeds  of  the  sale  of 
the  said  real  estate,  to  be  ascertained  according  to  the  rule  of  the 
Court,  and  then  the  auditor  will  distribute  the  residue  of  the  pro- 
ceeds of  the  sale  of  real  estate,  together  with  the  residue  of  the  sur- 
plus, if  any,  of  the  personal  estate;  'fii^st,  dividing  the  same  into 
equal  moieties,  as  directed  by  the  last  will  and  testament  of  the  said 
Zachariah  Woollen,  deceased ;  and  the  parties  are  hereby  author- 
ized to  take  testimony  in  relation  to  the  said  accounts  and  state- 
ments, before  any  justice  of  the  peace,  on  giving  three  days  notice, 
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as  usaal ;  provided,  that  the  said  testimony  be  taken  and  filed  in  the 
Chancery  office,  in  this  case,  on  or  before  the  expiration  of  the  time 
allowed  to  creditors  to  file  the  vouchers  of  their  claims  as  aforesaid. 
^  ♦  From  this  decree,  the  complainants,  who  were  entitled  to 

^"^  the  moiety,  secondly  devised  by  the  said  Z.  W.,  appealed  to 
this  Court,  having  filed  in  the  Court  of  Chancery  the  following 
agreement: 

It  is  understood,  and  hereby  declared,  that  the  complainants,  in 
appealing  from  the  decree  of  his  Honor  the  Chancellor  in  the  above 
case,  do  not  mean  thereby  to  delay  or  interfere  with  the  execation 
of  the  duties  of  the  trustee,  nor  with  the  adjustment  of  the  accoantB 
of  the  executors  of  Zachariah  Woollen  with  said  complainants,  Dor 
with  any  of  the  other  directions  of  said  decree,  than  that  which 
allows  and  awards  to  said  complainants  one-half  of  two-thirds  only 
of  the  net  proceeds  and  balance  of  the  real  and  personal  estates  of 
said  Zachariah  Woollen ;  the  said  complainants  claiming  and  pro- 
testing that  they  are  entitled  to  one-half  of  the  whole  of  said 
net  proceeds  and  balance,  and  this  they  design  to  urge  on  said 
appeal. 

The  cause  was  argued  before  Stephen,  Dorset,  CHiJCBSSS, 
and  Spenge,  JJ. 
N.  Williams  and  W.  Schley^  for  the  appellants. 
W.  F,  Fricky  for  the  appellees. 

DOBSEY,  J.,  delivered  the  opinion  of  this  Court.  The  testator 
having  directed  the  sale  of  all  his  real  and  personal  estate,  without 
any  preceding  devises  or  bequests,  declares  that  he  gives  and  dis 
poses  of  the  proceeds  of  sale,  ^'  and  all  the  residue  and  remainder " 
of  his  ^^  estate  generally,"  the  one  moiety  or  half  part  thereof,  to  trus- 
tees, for  the  benefit  of  his  wife  and  children  in  the  manner  specified 
in  his  will,  and  the  remaining  moiety  or  half  part,  to  trustees,  for 
the  benefit  of  the  complainants.  The  testator  thus  divided  his  estate 
into  two  separate  and  distinct  moieties;  giving  each  moiety  to difiiar- 
ent  persons ;  and  by  nothing  that  appears  in  the  will,  can  we  even 
raise  an  inference,  that  upon  any  contingency  or  condition  that 
might  happen,  the  whole  or  any  portions  of  those  distinct  moieties 
were  ever  again  to  commingle;  or  that  the  legatees,  entitled  to  one 
^-  moiety,  should  ever  become  entitled  *  to  any  portion  of  the 
^^^  other.  In  the  contemplation  of  the  testator,  as  far  as  we  can 
collect  it  from  the  face  of  the  will,  the  moieties  were  intended  to  be 
as  completely  separated  and  as  permanently  distinct  from  each  other 
as  if  they  had  never  formed  one  common  fund  or  residue  and  remain- 
der. It  is  true  that  the  testator  had  made  bequests,  to  his  wife,  oat 
of  one  of  those  moieties,  which  he  thought  would  have  been  a  suffi- 
cient temptation  to  have  prevented  her  from  asserting  her  legal 
rights  to  his  estate.    But  for  the  event  of  her  doing  so,  he  has  pro- 
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vided  DO  change  or  substitation  in  the  testamentary  disposition  of 
his  property.  And  he  having  failed  to  do  it,  we  cannot  do  it  for 
him ;  the  more  especially  as  it  wonld,  pro  tanio,  work  the  disinheritance 
of  his  children  and  heirs-at-law.  The  election  of  the  widow,  to  stand 
upon  her  legal  rights,  does,  it  is  true,  occasion  loss  to  the  appellants ; 
bat  it  is  a  loss  resalting  by  operation  of  law,  and  against  which  the 
testator  only  conld  have  provided  an  indemnity.  The  condition  of 
the  children,  too,  was  changed  by  the  election  of  their  mother ;  they 
might  also  have  sustained  loss,  by  receiving  less  than  their  father 
bad  given,  and  by  his  will  designed  to  have  given  them.  Suppose 
the  widow  had  died  immediately  after  having  made  her  election, 
what  would  have  passed  to  the  children  under  their  father's  willt 
Two-thirds  of  a  moiety  of  his  personal  estate,  and  a  moiety  of  the 
real  estate,  subject  to  a  dower.  But  suppose  she  had  died,  about 
the  same  time,  without  any  renunciation  of  the  bequests  made  to  her 
by  the  will,  what  then  weuld  the  children  have  received  t  By  the 
express  terms  of  the  devise  to  them,  an  entire  moiety  of  their  father's 
estate,  both  real  and  personal. 

Upon  the  election  of  the  widow,  all  devises  and  bequests  made  to 
her  by  the  will  were  inoperative  and  void ;  and  the  property  given 
to  her,  except  so  far  as  it  may  be  diminished  by  the  exertion 
of  her  legal  rights,  remains  as  if  no  such  devises  and  bequests 
had  ever  been  made  to  her.  Apart  from  the  Act  of  1810,  con- 
cerning lapsed  legacies  and  devises,  it  would  stand  precisely  in 
the  condition  in  which  it  would  have  stood  had  J;he  wife  died  in  the 
life-time  of  the  testator.  In  •  such  a  condition  of  things,  m^^ 
woQid  not  the  limited  temporary  interest  of  the  wife,  (under  ^ -■■■■■ 
the  will,)  in  the  moiety,  have  sunk  and  passed,  under  the  limitation, 
over  to  the  children  in  perpetuity  ?  By  the  marriage  of  the  wife 
subsequent  to  her  renunciation  of  her  husband's  will,  no  change  is 
wrought  in  her  rights  or  the  rights  of  other  persons  in  the  estate  of 
the  testator.  The  rights  of  all  parties  remain  the  same  that  they 
were  when  the  renunciation  was  made,  and  that  they  would  have 
been,  had  no  such  provision,  in  relation  to  the  second  marriage,  been 
contained  in  the  will.  But  should  we  regard  this  contingent  legacy 
to  the  wife,  after  her  election,  as  so  far  continuing  to  operate,  as 
Qpon  the  happening  of  the  contingency,  to  become  a  lapsed  legacy, 
it  could  not  sink  into  that  general  residue  and  remainder,  which,  by 
the  express  direction  of  the  testator  and  in  legal  contemplation,  had 
antecedently  been  divided,  and  of  one  of  wliich  divisions  ft  formed  a 
part.  Under  the  devises  and  bequest  to  the  complainants,  we  think 
it  manifest,  that  no  part  of  it  passed.  See  the  cases  of  Wisner  vs. 
Bamet  and  al.  4  Wash.  G.  C.  R.  631 ;  Cruse  vs.  Barley,  3  P.  Wms.  20 ; 
JDavers  vs.  Dewes,  3  P.  Wms.  40;  and  Collins  vs.  Wakeman,  2  Ves.  Jr. 
683. 

Bat  suppose  we  are  wrong  in  the  construction  we  have  given  to 
the  will,  under  the  contingencies  that  have  occurred,  in  regarding 
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the  entire  moietj  as  passing  to  the  children  under  the  devise  in  their 
favor,  subject  only  to  the  rights  of  the  widow,  in  virtue  of  her  elec- 
tion. The  legacy  to  the  widow  in  virtue  of  her  renunciation,  having 
lapsed  or  become  void,  and  failing  to  pass  under  any  of  the  devises 
or  bequests  in  the  will  becomes  a  residuum  of  the  testator's  estate, 
unaffected  by  any  testamentary  disposition,  and  as  such,  vests  not 
in  the  complainants,  but  in  his  children,  as  heirs  and  next  of  kin. 

This  case  has  been  brought  up  to  this  Court  by  appeal,  contrary 
to  the  provisions  of  the  Act  of  1830,  ch.  185,  and  must  therefore  be 
dismissed.  In  venturing,  under  such  circumstances,  at  the  earnest 
solicitation  of  the  solicitors  of  both  parties,  to  express  our  opinion 
upon  the  merits  of  the  present  controversy,  we  wish  it  to  be  dis- 
M^f^  tinctly  understood,  that  this  act  of*  the  Court  is  not  to  be 
41^  regarded  as  a  precedent  to  be  followed  in  any  future  similar 
appeal.  There  is  already  more  business,  legitimately  before  us,  than 
can  be  definitively  disposed  of  before  we  shall  be  called  on  to  attend 
the  Courts  in  our  districts ;  it  cannot  therefore  be  reasonably  be  ex- 
pected, that  we  should  suffer  onr  time  to  be  consumed  in  the  arga- 
ment  of  cases,  for  the  decision  of  which,  we  have  no  jurisdiction. 

Appeal  dismissed. 


William  J.  Cole  vs.  Anthony  Albebs  and  Theodore  Runge. 

•         December,  1843. 

To  vacate  a  deed  by  the  insolvent  laws  existing  anterior  to  the  Act  of  l88i 
oh.  288,  the  grantors,  at  the  time  of  executing  the  deed,  must  haveooo- 
templated  taking  the  benefit  of  the  insolvent  laws;  otherwise,  the  deed 
could  not  therefore  be  condemned  as  made  with  a  view  or  under  an 
expectation  of  being  and  becoming  an  insolvent  debtor,  and  with  in- 
tent thereby  of  giving  an  undue  and  improper  preference. 

A  deed  made  at  the  request  of  the  creditor,  prior  to  the  Act  of  1884,  was  not 
within  the  meaning  of  our  insolvent  laws. 

The  Act  of  1884,  ch.  293.  so  far  as  it  authorizes  the  Courts  to  vacate  oonTej- 
ances  made  in  contemplation  of  insolvency,  is  a  local  law  confined  to 
the  City  and  County  of  Baltimore,  and  does  not  apply  to  caaes  where 
the  grantee  had  not  notice  of  the  insolvent  condition  of  the  grantor. 

Where,  after  the  execution  of  a  deed  of  mortgage,  the  mortgagor  lent  money 
and  sold  goods  to  the  mortgagee,  and  took  notes  for  the  payment  of  his 
debt,  in'  semi-monthly  instalments,  this  is  evidence  that  he  did  not  know 
his  debtor  to  be  in  an  insolvent  condition. 

The  notice  required  by  the  Act  of  1884,  to  vitiate  a  conveyance  is  not  a  tech- 
nical or  constructive  notice,  but  an  actual  notice  derived  from  a  know- 
ledge of  the  condition  of  the  grantor  of  such  conveyance,  (a) 


(a)  Cited  in  Preston  vs.  Leighton^  6  Md.  99;  Brooks  vs.  Thomas^  8  Md.  878; 
Falconer  vs.  Griffith,  3  Md.  Ch.  168:  Brooks  vs.  Thomas,  4  Ibid,  32. 
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At  common  law  a  debtor  has  a  right  to  prefer  one  creditor  to  another,  and, 
independent  of  our  statute  in  relation  to  insolvent  debtors,  may  give 
such  preference,  (b) 

ETldence  cannot  be  admitted  which  would  have  the  effect  of  changing  the 
character  and  legal  operation  of  a  deed. 

When  a  deed  purports  to  have  been  made  on  a  moneyed  consideration,  it  can- 
not  be  shown  that  money  did  not  constitute  the  consideration;  where  a 
deed  is  impeached  for  fraud,  and  the  consideration  stated  is  money,  it 
will  not  be  allowed  to  set  up  a  different  consideration  as  marriage  to 
support  the  deed,  (c) 

*  "Whexe  the  consideration  stated  in  a  mortgage  is  a  sum  of  money  ^  M-m^ 
hapd  paid,  and  it  is  taken  to  secure  that  sum,  evidence  is  admis-  "^  -■  ^ 
sible  to  show  a  part  of  the  sum  paid,  and  that  it  was  to  secure  advances 
made,  and  to  be  made,  to  that  extent.  Such  evidence  would  not  affect 
the  nature  of  the  deed.  It  would  still  be  founded  on  a  money  consider- 
ation, (d) 

Such  evidence  is  also  admissible  to  rebut  the  idea  of  fraud,  by  shovdng  the 
same  kind  of  consideration,  differing  only  in  amount,  and  the  circum- 
stances under  which  it  assumed  this  shape,  (e) 

The  design  of  the  Act  of  1825,  ch.  60,  was  to  prevent  liens  on  property  to 
the  prejudice  of  creditors,  for  amounts  and  claims  never  contemplated 
by  the  parties  at  the  time  of  the  execution  of  their  mortgage,  of  which 
the  mortgage,  by  its  terms,  gave  no  notice.  (/) 

A  deed  executed  to  cover  a  mortgage  against  all  future  liabilities  of  any 
and  every  description,  which  the  mortgagor  might  incur  or  be  responsi* 
ble  for  to  the  mortgagee,  would  be  within  its  provisions. 

Appeal  from  the  Court  of  Chancery.  The  bijl  iu  this  cause  waa 
filed  on  the  11th  February,  1841,  by  William  J.  Cole,  and  alleged 
that  before  the  Ist  September,  1839,  Charles  Brecht,  of  the  City  of 


(b)  Cited  in  Stewart  vs.  Bank,  2  Md.  Ch.  64;  Anderson  vs.  Tydings,  8  Ibid^ 
169.  See  Hiekley  vs.  Bank,  5  G.  &  J.  288,  and  the  Insolvent  Acts  of  1880,  o. 
173,  and  1884,  c.  295. 

(c)  Approved  in  Ellinger  vs.  Orowl^  17  Md.  875;  Thompson  vs.  Corrie,  57 
Md.  200;  Sewell  vs.  Baxter,  2  Md.  Ch.  455;  Olenn  vs.  McNeai,  8  76.  350;  Not- 
ion Young'' s  Estate,  lb.  468.  Distinguished  in  Olenn  vs.  Randall,  2  Md.  Ch. 
2W.  Cited  in  Benscotter  vs.  Green,  60  Md.  830:  ElysvUle  Co.  vs.  Okisko  Co. 
1  Md.  Ch.  395.    See  Betts  vs.  Union  Bank,  1  H.  &  G.  126. 

(d)  Approved  in  WUson  vs.  Russell,  18  Md.  580,  588;  Cunningham  vs. 
Dwifer,  23  Md.  230;  Mofffield  vs.  KUgour,  81  Md.  247:  Comegys  vs.  Clarke.  44 
Md.  111.  Where  a  mortgage  stated  the  consideration  therefor  to  be  $2000 
^'cash  in  hand  paid,"  and  the  evidence  showed  that  it  was  a  note  under  seal 
for  the  same  amount,  being  a  pre-existing  debt  due  to  the  mortgagee  by  one 
of  the  mortgagors,  it  was  held  that  the  consideration  proved  was  not  dif- 
ferent in  character  from  that  stated  in  the  mortgage,  and  the  proof  was 
admissible  in  support  of  the  consideration  stated.  Comegys  vs.  Clarke.  As 
to  mortgages  to  secure  future  advances,  see.  Rev.  Code,  Art.  66,  sec.  48, 
amended  by  Act  of  1882,  c.  471. 

(e)  Approved  in  Waters  vs.  Riggin,  19  Md.  550;  Cunningham  vs.  Dwyer,  23 
Md.  280;  Smith  vs.  Davis,  49  Md.  488. 

(/)  Cited  in  Matts  vs.  McKellip,  88  Md.  286;  Notley  Young's  Estate,  3  Md. 
Oh.  478.    See  Act  of  1882,  c.  471. 
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Baltimore,  merchant,  was  indebted  unto  Albers  and  Range,  of  Balti- 
more, as  co-partners,  and  varioas  other  persons  in  said  city,  in  large 
sums  of  money,  was  actually  insolvent ;  and  which  insolvency  was 
known  to  said  Albers  &  Runge ;  that  on  the  day  above  mentiooed 
C.  B.  formed  a  co-partnership  with  one  Frederick  Uthoff,  also  of  said 
city,  and  that  the  said  G.  B.  then  had  a  stock  of  goods  of  some  value, 
which  passed  to  himself  and  the  said  co-partner,  and  that  the  said 
partnership  took  upon  themselves  the  debts  of  the  said  G.  C. ;  that 
at  the  time  said  partnership  was  formed  the  said  F.  U.  had  a  capital 
of  $3,240,  the  whole  of  which  was  paid  to  Albers  &  Go.  on  accquDt  of 
their  said  claim  against  G.  B.,  whereby  the  claim  of  A.  &  C)o.  against 
G.  B.  was  reduced  to  $1,286.62,  and  the  new  firm  of  B.  &  U.  was 
rendered  actually  insolvent  when  they  commenced  business,  bat 
which  was  kept  secret  from  the  then  creditors  of  the  said  C.  B.  & 
Go. ;  that  on  the  2nd  December^  1839,  G.  B.  &  Go.,  then  being  acta- 
ally  indebted  to  A.  &  Go.  in  the  sum  of  $4,753.08,  including  the  above 
balance  of  $1,286.62,  and  no  more,  and  being  then  actaally  insolvent, 
and  intending  to  give  the  said  Albers  &  Go.  as  undae,  illegal  and 
A%  ±  ittjproper  preference,  and  in  fraud  •  of  the  rest  of  their  credi- 
^'•'^  tors  made  to  the  said  A.  &  Go.  a  bill  of  sale  for  all  the  goods, 
merchandise  and  furniture  then  remaining,  standing  and  being  in 
the  store  No.  95,  in  Baltimore  street,  and  then  in  occupation  of  the 
said  B.  &  n.,  as  is  therein  specified,  and  also  of  all  the  outstanding 
promissory  notes  and  other  evidences  of  debt  belonging  to  them,  or 
either  of  them,  and  all  future  proceeds  and  avails  arising  from  sales  of 
the  goods  of  said  store,  for  the  professed  consideration  of  the  sam  of 
$10,000  in  hand  paid,  when,  in  truth  and  in  fact,  no  snch  sum  of 
money,  nor  any  part  thereof,  was  paid,  and  there  was  not  any 
other  consideration  than  the  above  mentioned  balances  of  aoooant, 
and  that  the  said  pretended  consideration  was  inserted  further  to 
deceive  and  defraud  their  creditors,  and  to  give  to  the  said  A.  &  Go., 
an  undue,  illegal  and  improper  preference.  The  said  bill  farther 
alleged  that  on  the  1st  September,  1840,  or  about  that  time,  the  said 
F.  U.  and  the  said  T.  R.,  (their  respective  partners  G.  B.  and  A.  A., 
then  being  in  Europe,  where  the  said  A.  A.  now  resides,)  contriving 
and  intending  how  further  to  injure  and  defraud  the  creditors  of  C. 
B.  &  Go.,  agreed  together  that  the  said  T.  R.,  by  virtue  of  the  bill  of 
sale  herein  before  mentioned,  should  take  possession  of  and  sell  and 
dispose  of  the  goods,  &c.  of  G.  B.  &  Go.  to  a  very  large  amount,  and 
in  fact  of  nearly  the  whole  thereof,  for  the  purpose  of  paying  the  said 
balance  so  due  as  aforesaid }  and  that  about  that  time  the  said  F. 
U.  actually  delivered  to  the  said  T.  R.  goods,  &c.  to  the  value,  as 
per  invoice,  of  $7,959.97 ;  that  the  greater  part  of  the  said  goods  so 
delivered  by  the  said  F.  XJ.  to  the  said  T.  R.  were  not  in  fact  incloded 
in  the  said  bill  of  sale ;  that  the  said  F.  U.  also  delivered  to  the  said 
T.  R.  divers  promissory  notes,  of  persons,  names  unknown,  and  that 
on  the  17th  September,  1840,  the  said  F.  U.,  and  on  the  6th  October, 
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1840,  the  said  0.  B.,  applied  for  relief  under  the  insolveDt  laws  of 
Maryland,  and  that  on  the  8th  of  January,  1841,  the  complainant 
was  appointed  tmstee  for  the  benefit  of  their  creditors,  and  gave  ap- 
proved bond,  with  security,  as  such  ;  that  complainant  being  advised 
that  the  payment  of  the  said  sum  of  $3,240,  by  B.  &  U.  to  A.  &  B., 
and  the  execution  of  the  said  bill  of  sale  *  and  delivery  of  goods,  ^  ^  . 
&c.,  was  illegal,  fraudulent  and  void,  after  his  appointment  as  ^^^ 
aforesaid,  made  application  to  the  said  T.  B.  to  pay  to  him  as  trustee 
as  aforesaid,  the  said  sum,  &c.,  and  deliver  up,  &c.,  in  order  that  he 
might  make  distribution  among  the  creditors  of  the  said  B.  &  U., 
bat  that  the  said  T.  E.,  contriving  and  intending  how  further  to  in- 
jure and  defraud  the  complainant  and  the  creditors  of  the  said  B.  & 
TJ.,  pretends  that  the  said  sum  of  $3,240  was  rightly  paid  by  B.  &  U., 
aDd  that  the  bill  of  sale,  &c.,  rightly  made  and  delivered  to  A.  &  B., 
and  refuses  to  pay,  &c.  Prayer  for  subpoena ;  answer  to  bill  and 
various  specific  interrogatories ;  for  an  account ;  that  the  bill  of  sale 
may  be  declared  fraudulent  and  void ;  that  A.  &  B.  may  be  decreed 
to  pay  and  deliver  up  the  money,  property  and  effects  in  their  hands 
of  the  said  insolvents ;  that  their  claim  as  creditors  may  be  forfeited 
for  tbeir  collusion  with  the  said  B.  &  XJ.  to  obtain  an  undue  prefer- 
ence, &c. 

The  answer  of  Albers  &  Bunge  alleged  that  prior  to  the^  7th 
Aagnst,  1837,  G.  6.  was  a  partner  of  the  firm  of  Bhodes,  Eicke  & 
Co.,  which  carried  on  business  in  Baltimore,  till  that  day,  when  it 
was  dissolved,  and  B.  then  commenced  and  carried  on  business  on 
his  own  account  in  said  city.  The  business  in  which  the  said  B.  was 
almost  exclusively  engaged  was  selling  by  retail  silk  piece  goods,  of 
which  the  defendants  were  importers;  that  B.  applied  to  the  said  A. 
to  send  to  Europe  large  orders  for  silk  piece  goods,  to  be  imported  by 
him,  and  to  be  settled  for  on  their  arrival,  either  by  the  payment  of 
their  cost  in  cash  or  in  some  other  satisfactory  way,  an  engagement 
frequently  made  by  those  in  the  retail  trade  with  importing  mer- 
chants who  enjoyed  a  credit  abroad ;  that  B.  also  applied  to  A.  to  sell 
him  goods  on  credit,  and  to  lend  him  money  when  he  stood  in  need 
of  it,  all  of  which  said  A.  was  perfectly  willing  to  do  for  the  aa- 
sistance  and  accommodation  of  the  said  B.,  if  he  could  be  made  safe 
in  so  doing,  and  it  was  accordingly  agreed  between  them  that  the 
said  A.  would  accommodate  the  said  B.  in  the  way  he  wished,  pro- 
vided said  B.  would  secure  him  by  executing  a  mortgage  or  bill  of 
sale  on  his  stock  of  •  goods,  outstanding  debts,  furniture,  &c.,  -  ^  ^ 
and  with  the  understanding  that  the  sum  of  money  to  be  ad-  ^1*^ 
vaDced,  including  goods  sold  to  Brecht,  was  at  no  time  to  exceed  the 
sum  of  $10,000;  and  in  the  month  of  August,  1837,  the  said  B.  &  A. 
applied  to  a  magistrate  to  prepare  a  bill  of  sale.  In  conforn)ity  with 
the  above  agreement  said  bill  of  sale  was  drawn  up,  and  executed  on 
the  16th  August,  1837,  and  recorded  ;  and  said  bill  of  sale  appears  on 
its  face  to  have  been  made  for  the  consideration  of  $10,000,  paid  by 
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said  A.  to  B.,  but  there  was  at  the  time  when  it  bears  date  only  the 
sam  of  ¥7I6|^  actually  due  from  B.  to  A.;  said  Albers  had,  how- 
ever, at  that  time  seut  out  orders  for  goods  for  account  of  B.  to  the 
amount  of  $3,563,  which  arrived  early  in  the  month  of  October  fol- 
lowing, and  were  then  delivered  to  said  B.  without  further  secority 
than  said  bill  of  sale.  It  was  the  intention  of  said  bill  of  sale,  and 
was  expressly  so  agreed  upon  between  the  parties  thereto,  that  it 
should  stand  as  a  security  for  the  sum  then  due,  as  well  as  for  aO 
subsequent  debts  which  might  become  due  from  said  B.  to  said  A.  to 
an  amount  not  exceeding  $10,000  at  any  one  time.  From  that  time 
said  A.,  relying  upon  the  security  afforded  by  said  bill  of  sale,  gave 
extensive  credits  to  said  B.,  both  by  selling  him  goods  and  loaning 
him  money;  that  on  the  1st  January,  1838,  said  A.  took  T.  B.,  who 
had  been  his  clerk  since  1st  January,  1836,  into  partnership  with 
him,  and  soon  after  said  A.  sailed  for  Europe,  where  he  has  ever 
since  remained ;  that  early  in  the  year  1839,  B.  proposed  to  take  U. 
into  partnership  with  him,  who  was  his  clerk  and  bookkeeper,  pro- 
vided he  (U.)  would  put  into  the  concern  a  capital  of  $3,000;  said 
U.  assented  and  succeeded  in  obtaining  said  amount,  as  these  de- 
fendants have  been  informed  and  believe,  from  his  father,  who  de- 
posited four  thousand  Bex  dollars  to  the  credit  of  said  U.  with  a 
house  in  Bremen ;  at  the  request  of  said  XT.  these  defendants  drew  a 
bill  for  that  amount,  at  the  then  current  rate  of  exchange,  making 
$3,240,  which  by  order  of  said  U.  they  passed  to  the  credit  of  said 
B.  on  the  30th  July,  1839,  and  on  the  1st  September.  1839,  said  U. 
in  pursuance  of  the  above  agreement,  entered  into  a  co-partnership 

yf  1  ly  *  ^^^^  ^^^^  ^*'  under  the  firm  of  C.  B.  &  Co. ;  at  this  time  B. 
^-^  '  had  a  valuable  stock  of  goods,  which  passed  to  the  new  firm; 
and  defendants  admit  that  the  debts  due  to  as  well  as  by  said  B. 
also  passed  to  said  new  firm,  which  became  entitled  to  receive  the 
former  as  well  as  bound  to  pay  the  latter ;  that  after  the  establish- 
ment of  G.  B.  &  Co.  this  defendant,  T.  B.,  thinking  that  the  bill  of 
sale  above  mentioned  might  not  avail  to  secure  the  debts  due  by  0. 
B.  So  Co.  to  Albers  &  Co.,  applied  to  said  C.  B.  &  Co.,  and  requested 
them  to  execute  a  new  bill  of  sale,  which  they  did  on  the  2nd  De- 
cember, 1839 ;  that  said  bill  of  sale,  like  the  former,  states  on  its  face 
that  it  was  made  for  the  consideration  of  $10,000,  but  at  the  time  of 
its  date  there  was  due  from  C.  B.  &  Co.  to  Albers  &  Co.,  the  sum  of 
$6,418.73,  and  Albers  &  Co.  had  become  responsible  for  G.  B.  &  Co., 
by  endorsing  their  paper  to  the  amount  of  $2,264  more,  making  in  all 
$8,682.73,  at  the  date  of  said  bill  of  sale;  and  it  was  the  intention  of 
said  bill  of  sale,  and  was  so  expressly  understood  between  the  parties 
thereto,  that  it  should  stand  as  a  security,  both  for  the  sum  then  doe 
and  for  the  notes  on  which  said  A.  &  Co.  had  become  liable  as  en- 
dorsers as  aforesaid,  as  well  as  for  all  subsequent  debts  which  might 
become  due  from  said  B.  &  Co.  to  said  A.  &  Co.,  to  an  amount  not 
exceeding  $10,000,  at  any  one  time,  and  these  defendants  wholly 
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deny  that  the  object  of  either  of  said  bills  of  sale  was  to  give  to  said 
A^  or  the  said  A.  &  Co.,  an  undne,  illegal  and  improper  preference, 
or  to  hinder,  delay  and  defraud  the  rest  of  the  creditors  of  the  said 
B.  or  B.  &  Co. ;  that  the  object  of  both  bills  of  sale  was  to  give  A. 
and  A.  &  Co.  a  legal  secnrity  for  the  important  assistance  which 
they  rendered,  first  to  B.,  and  afterwards  to  B.  &  Co.,  and  that  the 
intention  of  the  second  bill  of  sale  was  merely  to  carry  oat,  in  good 
faith,  the  agreement  originally  entered  into,  and  that  there  was  no 
other  consideration  for  said  bill  of  sale  than  that  stated.  The 
answers  then  denied  that  the  ezecation  of  the  bills  of  sale,  or  the 
debts  due  to  them,  or  the  knowledge  they  had  of  the  condition  of  the 
firm  of  C.  B.  &  Co.  were  in  any  way  kept  secret  by  them  from  the 
rest  of  the  creditors;  that  said  bills  of  sale  ♦were  duly  ^^^ 
recorded,  which  was  notice  to  all  the  world;  and  that  de-  ^'■^ 
fendants  had  no  knowledge  or  suspicion  that  said  B.  was  insolvent. 
The  answer  then  proceeded  to  set  forth  a  variety  of  transactions  be- 
tween said  partners,  and  first  heard  of  insolvency  of  the  firm  of  B. 
&  Co.,  in  February,  1840,  when  sued,  examined  their  books  and  so 
foondit;  that  on  the  21st  August,  1840,  said  B.  demanded  of  U. 
(bis  partner  B.  being  then  absent,)  delivery  of  the  goods  conveyed 
by  said  bills  of  sale  for  the  payment  of  their  debts,  said  U.  accord- 
ingly delivered  up  to  him  the  said  goods.  The  answers  also  denied 
that  the  greater  part  of  the  goods  as  aforesaid,  delivered  to  the  de- 
fendants, was  not  included  in  said  bill  of  sale,  on  the  contrary,  that 
all  of  said  goods  were  in  the  possession  of  B.  &  Co.,  at  the  time  of 
the  execution  of  said  last  mentioned  bill  of  sale,  and  were  included 
within  it,  except  a  few  pieces,  amounting  to  about  $270  in  value. 

The  defendants  then  set  forth  in  extenso  the  accounts  between  the 
parties,  with  a  great  variety  of  details  and  exhibits,  and  denied  all 
manner  of  fraud  or  collusion. 
A  commission  was  then  issued,  under  which  was  proved : 
The  bill  of  sale  of  2d  December,  1839,  from  C.  B.  &  F.  U.,  for  and 
in  consideration  of  the  sum  of  $10,000,  in  hand  paid  by  A.  A.  &  T. 
B.,  granted,  bargained  and  sold  to  A.  A.  &  Co.,  &c.,  <<all  the  goods, 
merchandise  and  furniture,  now  remaining,  standing  and  being  in 
the  store  No.  95,  in  Baltimore  St.,  and  now  in  the  occupation  of  us 
the  subscribers,  trading  under  the  firm  of  C.  B.  &  Co.,  that  is  to  say, 
250  pieces  of  silk  goods,  &c.,  as  also  all  the  outstanding  debts,  prom- 
iBsory  notes  and  other  evidences  of  debt,  belonging  to  us,  or  any 
one  of  us,  and  all  future  proceeds  and  avails  arising  from  sales  of 
the  goods  of  said  store ;"  and  provided,  that  in  case  I  the  said  C.  B. 
&  Co.,  their,  &c.,  shall  well  and  truly  pay  to  the  said  A.  &  Co.  the 
said  sum  of  $10,000,  with  interest  for  the  same,  on  or  before  the  2d 
March,  1840.  Becorded  on  the  4th  Dec.  1839.  The  bill  of  sale  of 
the  16th  August,  1837,  from  C.  B.  to  Anthony  Albers,  was  similar  to 
that  above,  and  was  recorded  on  the  day  of  its  date. 
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M-m^  •  Under  the  commission,  the  proceedings  of  C.  B.  &  P.  U., 
**^  as  insolvent  debtors,  were  also  proved,  with  a  great  variety  of 
acconnts,  notes,  letters,  schedules  of  goods,  accounts  of  sales,  and 
accounts  current,  were  also  proved  to  show  the  condition  of  the 
house  of  C.  B.  &  Co.,  before,  and  at  the  time  of  failure,  and  the 
claims  of  the  defendants  as  their  creditors. 

The  complainant,  in  offering  the  proceedings  of  the  two  insolvents, 
G.  B.  &  F.  XJ.,  before  the  commissioners  of  insolvent  debtors,  limited 
his  offer. 

1.  To  show  that  they  had  made  such  application,  and  the 
time  of  making  it. 

2.  To  his  due  appointment  and  bonding  as  trustee. 

3.  To  affect  the  credit  due  to  the  said  insolvents,  who  were  both 
sworn  as  witnesses  for  the  defendant,  and  who  vary  in  their  state- 
ments as  such  witnesses,  so  far  as  their  answers  to  interrogatories 
before  the  said  commissioners  may  affect  them. 

The  defendant  excepted  to  the  admissibility  of  the  said  proceed- 
ings, as  evidence  for  any  other  purpose  than  that  stated  in  the  com- 
plainant's offer. 

The  Chancellor,  [Bland,]  on  the  20th  of  January,  1842,  dismissed 
the  bill  with  costs,  being  of  opinion,  that  at  the  time  of  the  exeea- 
tion  of  the  deed  of  2d  December,  1839,  by  the  debtors  B.  &  U.  to 
their  creditors  A.  &  B.,  that  they  had  notice  of  the  condition  of  in- 
solvency of  their  said  debtors,  if  they  were  then  in  fact  in  such  a 
condition. 

From  this  decree  the  complainant  appealed. 

The  Act  of  1825,  ch.  50,  declared  that  no  mortgage  or  deed  of  that 
nature  shall  operate,  either  in  law  or  equity,  as  a  lien  or  charge  on 
any  estate  or  property  whatsoever,  for  any  other  or  principal  sam  or 
sums  of  money,  than  the  principal  sum  or  sums  that  shall  appear  on 
the  face  of  such  mortgage,  and  be  specified  and  recited  therein,  sod 
particularly  mentioned  and  expressed,  to  be  secured  thereby,  at  the 
time  of  executing  the  same. 

The  Act  of  1834,  ch.  293,  entitled,  <<  A  further  supplement  to  the 
Act,  entitled,  an  Act  relating  to  insolvent  debtors  in  the  *  Citj 
^'^"  and  County  of  Baltimore,  sec.  1,  enacted,  that  in  all  cases  of 
applications  hereafter  to  be  made  for  the  benefit  of  insolvent  debtors, 
under  the  Act  to  which  this  a  supplement,  or  any  supplement  thereto, 
all  conveyances,  assignments,  sales,  deliveries,  payments,  conver- 
sions, or  dispositions  of  property  or  estate,  real,  personal  or  mixed, 
debts,  rights  or  claims,  or  confessions  of  judgment  that  shall  be 
made,  or  caused  or  allowed  to  be  made,  whether  upon  request  or 
otherwise,  by  any  applicant  to,  or  in  favor,  or  with  a  view  to  the 
advantage  or  security  of,  and  with  intent  to  prefer  any  creditor  or 
creditors,  security  or  securities  of  such  applicant,  when  such  appli- 
cant shall  have  had  no  reasonable  expectation  of  being  exempted 
from  liability  or  execution,  for  or  on  account  of  his  debts,  without 
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applying  for  the  benefit  of  the  insolvent  laws  as  aforesaid,  shall  be 
deemed  within  the  meaning  and  effect  of  the  sixth  section  of  the 
Act  to  which  this  is  a  supplement,  to  have  been  made  with  a  view^ 
or  under  an  expectation  on  part  of  the  applicant,  of  being  or  becoming 
an  insolvent  debtor,  and  with  an  intent  thereby  to  give  an  undue  and 
improper  preference ;  provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  as  against  any  person  or  persons  claiming, 
by  virtue  of  any  assignment  or  conveyance,  for  valuable  considera- 
tion, from  or  under  the  creditor  or  creditors,  security  or  securities, 
their  heirs,  executors  or  administrators,  nor  to  any  case  where  the 
said  creditor  or  security  shall  appear  not  to  have  had  notice  of  the 
consideration  of  insolvency  as  aforesaid  of  said  debtor. 

The  cause  was  argued  before  Aboheb,  Dorset,  and  Ohambebs, 
JJ. 
Cole  and  Reverdy  Johnson^  for  the  appellant. 
Brnne  and  McMahon,  for  the  appellees. 

Abcheb,  J.  delivered  the  opinion  of  this  Court.  The  bill  in  the 
present  case  has  been  filed  to  vacate  a  deed  of  mortgage  given  by 
Brecht  and  Uhthoff  to  Albers  and  Bunge,  on  the  2d  day  of  Decem- 
ber, 1839,  to  obtain  an  account  and  payment  for  the  goods  and  prom- 
issory notes  delivered  over  to  •Albers  and  Bunge  in  pursu-  mg^-g 
ance  of  said  deed,  and  for  the  payment  over  to  the  complain-  '*'^* 
ants  of  the  sum  of  three  thousand  two  hundred  and  forty  dollars, 
with  interest,  which,  was  applied  by  Uhthoff  (in  contemplation  of  a 
partnership  to  be  entered  into  by  him  with  Brecht)  to  the  payment 
of  a  debt  due  by  Brecht  to  Albers  &  Co. 

The  deed  in  controversy  is  alleged  to  be  void  as  in  violation  of  the 
insolvent  laws,  to  be  condemned  at  common  law,  and  inoperative 
under  the  Act  of  Assembly  of  1825,  ch.  60,  entitled  "An  Act  to  limit 
the  operation  and  effect  of  mortgages." 

There  can  be  no  pretence  for  considering  the  deed  void  by  the  in- 
solvent laws  existins:  anterior  to  the  law  of  1834,  ch.  293,  because, 
in  our  view,  the  evidence,  taken  in  connexion  with  the  answers,  it  is, 
by  no  means,  satisfactory  that  the  mortgagors,  at  the  time  of  exe- 
cuting the  deed,  contemplated  taking  the  benefit  of  the  insolvent 
laws.  The  deed  could  not,  therefore,  be  condemned  as  made  with  a 
view,  or  under  an  expectation,  of  being  or  becoming  insolvent 
debtors,  and  with  intent  thereby  of  giving  an  undue  and  improper 
preference.  Nor  could  it  be  set  aside,  within  the  meaning  of  those 
laws,  since  the  decision  of  this  Court  in  the  case  of  Crawford  d:  Sel- 
man  vs.  Taylor^  being  made  at  the  request  of  the  mortgagees. 

It  is,  however,  contended  that  the  deed  is  void  as  being  made  in 

contravention  of  the  Act  of  1834,  ch.  293,  which,  so  far  as  regards 

the  present  question,  appears  to  be  a  local  law,  confined  to  the  City 

and  County  of  Baltimore.    This  law  provides  that  although  the 

21  lo. 
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transfer  shall  be  made  apon  reqaest,  yet  if  the  bargainor,  at  the  time 
of  conveyance,  had  no  reasonable  ground  for  believing  that  he  would 
be  exempt  from  execution  or  liability  for  his  debts,  without  applying 
for  the  benefit  of  the  insolvent  laws,  such  conveyance  should  be  con- 
sidered as  made  with  a  view  or  under  an  expectation  of  being  or  be- 
coming an  insolvent  debtor,  and  with  intent  thereby  to  give  an  undue 
and  improper  preference,  provided  the  creditor  obtaining  the  con- 
veyance should  appear  not  to  have  had  notice  of  the  condition  of  in- 
solvency of  such  debtor. 

Without  stopping  to  enquire  whether  the  debtors  in  this  case  had 
any  reasonable  expectation  of  exemption  from  •liability  or 
'*'^'^  execution,  on  account  of  their  debts,  otherwise  than  by  tak- 
ing the  benefit  of  the  insolvent  laws,  it  will  be  sufficient  for  us  to 
say  that  we  are  satisfied  that  the  mortgagees  had  not  notice  of  the 
insolvent  condition  of  the  mortgagors.  Our  belief  on  this  subject  is 
derived  from  the  fact  that  money  was  loaned  and  goods  sold  after 
the  date  of  the  deed,  and  that  notes  were  taken  for  the  payment  of 
their  debts  to  the  creditors,  Albers  &  Bunge,  in  semi-monthly  instal- 
ments; all  which  circumstances  would  not  be  likely  to  have  occurred 
if  the  mortgagors  had  been  considered  as  insolvent,  or  in  such  a  con- 
dition that  they  had  no  reasonable  ex|)ectation  of  being  exempt  from 
liability  or  execution  for  their  debts,  except  by  taking  the  benefit  of 
the  insolvent  laws,  l^o  inferences  can  be  drawn,  prejudicial  to  the 
mortgagees,  from  the  examination  of  the  books  of  the  mortgagors, 
by  one  of  the  mortgagees,  because,  as  far  as  the  character  of  that 
examination  is  disclosed  by  the  testimony  we  cannot  perceive  that  it 
was  calculated  to  impart  information  in  relation  to  the  condition  of 
the  firm  either  as  to  solvency  or  insolvency.  We  have  no  evidence 
that  enquiries  had  been  made  into  the  extent  of  the  assets  of  the 
mortgagors,  or  the  extent  of  their  liabilities,  by  enquiry  into  which 
alone  could  any  judgment  have  been  formed,  or  any  notice  be  attri- 
buted. And  here  we  must  be  permitted  to  remarlr,  that  according  to 
our  construction  of  the  Act  under  consideration,  the  notice  which  is  to 
vitiate  a  conveyance  is  not  a  technical  or  constructive  notice,  but  (an 
actual  notice,  derived  from  a  knowledge  of  the  condition  of  the  mort- 
gagors. 

The  next  subject  submitted  for  enquiry  is  the  validity  of  thisdeed 
at  common  law.  Its  invalidity  on  the  mere  ground  of  preference, 
cannot,  upon  legal  principles,  be  urged,  for  a  debtor  has  a  right  to 
prefer  one  creditor  to  another  by  the  common  law,  and  independent 
of  our  statutes,  in  relation  to  insolvent  debtors. 

The  consideration  proved,  if  the  proof  be  admissible,  establishes 
clearly  a  good  and  valid  consideration  to  support  the  deed.  The  evi- 
dence dehors  the  deed  is  that  the  deed  of  mortgage  was  made  to 
secure  advances  made,  and  to  be  *made,  to  the  extent  of 
^^^  $10,000.  The  consideration  stated  in  the  deed  is  $10,000,  in 
hand  paid ;   and  it  is  averred  the  deed  is  taken  as  a  mortgage  to 
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secure  that  sam.  The  onlj  question,  in  this  branch  of  the  case,  is 
whether  this  evidence  is  admissible.  Evidence  cannot  be  admitted 
which  would  have  the  effect  of  changing  the  character  and  legal 
operation  of  the  deed,  as  in  the  case  of  Hern  <&  Soper^  where  a  deed 
purports  to  be  made  on  a  moneyed  consideration  it  cannot  be  shown 
that  money  did  not  constitute  the  consideration,  because  this  would 
have  the  effect  to  change  the  character  of  the  deed;  and  in  BeiU 
andthe  Union  Banky  it  was  decided  that  where  a  deed  is  impeached 
for  fraud,  and  the  consideration  stated  is  money,  it  will  not  be  allow- 
able to  set  up  a  different  consideration,  as  marriage,  to  support  the 
deed.  In  such  a  case  the  effect  of  the  evidence,  if  admitted,  would 
have  been  to  change  the  deed  from  a  deed  of  bargain  and  sale  to  a 
covenant,  to  stand  seized  to  the  use  of  the  grantee. 

In  the  case  now  before  us  the  admissibility  of  the  evidence  would 
produce  no  such  result.  The  bill  admits,  and  it  is  fully  proved,  that 
a  moneyed  consideration  existed  for  the  deed.  Advances  bad  been 
made  to  the  mortgagors,  though  not  to  the  extent  mentioned  in  the 
deed;  so  that  the  instrument  would,  in  contemplation  of  law,  be  a 
deed  of  bargain  and  sale,  standing  on  the  consideration  proved  in 
the  same  way  as  it  would  be  if  standing  on  the  consideration  ex- 
pressed in  the  deed.  In  the  case  of  Beits  and  the  Union  Bank^  the 
evidence  could  not  be  received,  because  by  the  disproof  of  the  con- 
sideration expressed,  the  deed  bad  been  rendered  inoperative  and 
void,  and  parol  evidence  of  a  different  consideration  could  not  be 
received  to  set  up  the  deed  thus  impeached.  But  here  the  deed  is 
not  impeached  or  rendered  inoperative  and  void,  by  the  evidence 
offered,  but  the  evidence  is  adduced  to  rebut  any  idea  of  fraud,  by 
showing,  not  a  different  consideration,  but  the  same  kind  of  con- 
sideration, differing  only  in  amount,  and  the  circumstances  under 
which  it  assumed  this  shape.  And  this,  it  will  be  perceived,  was 
the  \iew  of  the  case  of  Belts  and  the  Union  Batik,  taken  by  this 
Court,  iu9  O.d!  J.  91,  and  10  0.  tfc  J.  248. 

•  The  design  of  the  law-makers  in  the  passage  of  the  Act  of  ^  ^ - 
1825,  ch.  50,  was  to  prevent  liens  on  property,  to  the  preju-  ^-^^ 
dice  of  creditors,  for  amounts  and  claims  never  contemplated  by  the 
parties  at  the  time  of  its  execution,  and  of  which  the  deed,  by  its 
terms,  gave  no  notice ;  as  if  a  deed  were  executed  to  cover  a  mort- 
gagee against  all  -future  liabilities  of  any  and  every  description, 
which  the  mortgagor  might  incur  or  be  responsible  for,  to  the  mort- 
gagee. Under  such  a  deed,  what  would  have  prevented  the  mort- 
gagee from  purchasing  up  claims  at  a  depreciation  against  the 
mortgagor,  to  indefinite  amounts,  and  thereby  acquiring  priority, 
to  the  prejudice  of  creditors.  A  practice  prevailed  anterior  to  the 
Act  of  1825,  ch.  50,  of  taking  mortgages  for  specified  sums  of  money, 
greatly  below  the  value  of  the  mortgaged  premises,  with  a  clause  or 
clauses  providing  that  the  mortgaged  premises  should  be  held  as  a 
security  for  all  future  liabilities  or  advances  by  the  mortgagee  to  the 
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mortgagor,  by  which  means  the  creditors  of  the  mortgagor  were 
defrauded,  sometimes  by  frandalent  combinations  between  the  mort- 
gagor and  mortgagee,  or  by  the  acts  of  the  mortgagee  alone,  who, 
after  the  known  insolvency  of  the  mortgagor,  purchased  up  liabihties 
of  the  mortgagor  at  depreciated  ratQS,  and  held  them  as  liens  on  the 
mortgaged  premises  for  their  nominal  amounts;  thus  excluding  a 
portion  of  the  creditors  from  an  equal  dividend  of  the  mortgagor's 
estate.  Creditors  becoming  such  after  date  of  such  mortgage,  were 
deluded  and  su£fered  loss,  which  no  precaution  could  guard  them 
against.  Such  transactions  the  law  was  designed  to  meet ;  but  not 
a  case  like  this,  where  the  amount  is  stated ;  where  the  world  is 
apprised  of  its  limits,  and  where  the  parties  design  to  cover  all 
advances  which  may  be  made,  to  the  extent  of  the  sum  limited  in 
the  mortgage.  In  the  mortgage  now  under  consideration,  no  one 
could  be  deceived  or  prejudiced. 

The  views  which  we  have  above  taken,  disposes  of  the  various  ques- 
tions raised  in  the  case,  and  concurring  with  the  Chancellor  in  his 
judgment,  we  affirm  his  decree.  Decree  affirmed. 


^        *  Geobge   Gardner  and   John   Hughes,   Executors  of 

***  Elizabeth  Eeeves  vs.  Joseph  E.  Simmes,  a.  d.  fr. 

n.  of  Thomas  O.  Eeeyes. — December,  1843. 

After  a  period  of  near  fifteen  years,  in  the  absence  of  all  proof  to  the  con- 
trary, the  Orphans^  Court,  in  reviewing  the  proceedings  of  an  executor, 
should  assume  the  payment  of  all  debts  and  legacies.  This  presumption 
rests  on  the  duty  of  the  executor,  and  his  due  discharge  of  it.  (a) 

As  to  legacies  bequeathed  to  an  executor,  the  law  will  assume  that  he  holds 
as  legatee,  after  the  lapse  of  a  sufficient  period  allowed  for  the  settle- 
ment of  the  estate.  What  would  be  regarded  such  a  period,  might  de- 
pend on  the  peculiar  circumstances  of  each  case.    . 

The  Acts  of  1798,  ch.  101,  and  1820,  ch.  161,  confer  jurisdiction  on  the 
Orphans^  Court  to  coerce  the  delivery  over  of  property,  or  chofiet  m 
action,  or  payment  of  money,  by  the  representative  of  the  executor  or 
administrator  to  the  administrator  d.  b,  n.  of  the  first  deceased,  only  is 
case  the  property,  choses  in  action  or  money,*  belonged  specifically  to  the 
deceased  while  alive,  and  remained  in  the  hands  of  the  executor  and 
administrator  as  such,  and  not  as  legatee;  or  in  case  the  chose  in  action, 
&c.  was  received  by  the  executor  or  administrator  in  that  capacity,  and 
was  so  retained  until  his  death,  (h) 


(a)  Approved  in  Lark  vs.  Lmstead^  2  Md.  427;  Donaldson  vb,  Raborg,2$ 
Md.  55. 

(b)  Cited  in  Lemmon  vs.  Hall,  20  Md.  171;  Donaldson  vs.  RaJborg,  26  Md. 
326.  When  an  executor  or  administrator  dies  without  having  made  foil 
administration  and  full  distribution  of  the  assets,  administration  d.  5.  n.  is 
necessary,  and  the  title  of  the  distributees  can  be  made  in  no  other  waj. 
Neal  vs.  Charlton,  62  Md.  498;  Salisbury  vs.  Black,  6  U.  &  J.  241.  Lapse  of 
time  interposes  no  bar  to  the  granting  of  such  letters.    JNeal  vs.  Charlton. 
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In  such  cases  the  Orphans'  Court  may  decree  the  delivery  up  of  the  specific 
property,  bo  retained,  but  cannot  decree  its  nominal  or  estimated  value. 


Property  remaining  specifically  after  the  death  of  the  original  executor,  or 
administrator,  is  unadministered  property,  and  the  appointment  of  an  ad- 
ministrator d.  6.  n.  in  such  case  is  indispensably  necessary  to  give  title  to 
the  distributees,  even  though  all  the  debts  are  paid,  and  if,  in  such  circum- 
stances, the  administrator  of  the  first  executor  transfers  the  property  to  the 
distributees,  their  possession  is  liable  to  be  divested  by  the  subsequent  grant 
of  letters  d.  b.  n.  Alexander  vs.  Stewart^  8  G.  &  J.  145,  note  (d).  Money 
remaining  in  the  hands  of  an  executor  or  administrator,  in  that  character, 
at  the  time  of  his  death,  is  subject  to  an  order  to  pay  over  to  the  adminis- 
trator d.  b.  n.  under  Rev.  Code,  Art.  50,  sec.  109.  Doncddson  vs.  Raborg, 
supra.  Where  the  petition  of  an  administrator  d.  b,  n.  claiming  payment 
of  a  sum  of  money  shown  to  be  in  the  hands  of  ti  deceased  executor  by  his 
last  account  alleged  that  he  retained  it  in  his  hands  un wasted,  without 
necessity,  that  he  blended  it  with  his  own  private  property,  and  made  use 
of  it  for  his  own  profit,  it  was  held  that  such  sum  was  subject  to  an  order 
of  the  Orphans'  Court  to  pay  over  by  the  executors  of  the  deceased  execu- 
tor to  the  administrator  d.  b.  n.  Ibid,  But  in  Stewart  vs.  Ins,  Co,  58  Md. 
571,  the  Court  said  that  an  administrator  d.  b,  n.  cannot  maintain  an  action 
for  a  devastavit  committed  by  a  deceased  or  displaced  administrator  because 
mich  administrator,  or  his  representative,  is  required  to  account  directly  to 
the  persons  beneficially  interested  in  the  estate.  '^To  the  administrator  d. 
6.  n.  is  committed  only  the  administration  of  the  goods,  chattels  and  credits 
^f  the  deceased  which  remain  in  specie^  and  have  not  been  'already  adminis- 
tered.' Our  statute  limits  his  authority  to  the  administration  of  such 
assets  as  have  not  been  'converted  into  money,  and  not  distributed  and 
delivered  or  retained  by  the  executor  or  former  administrator,  under  the 
direction  of  the  Orphans'  Court.'  In  view  of  this  law,  and  the  source  from 
which  it  was  borrowed,  money  received  by  the  administrator  and  mingled 
with  his  own,  or  other  assets  sold,  wasted,  misapplied  or  converted  to  his 
own  use,  are  regarded,  so  far  as  the  rights  and  power  of  the  administrator 
d.  b,  n.  are  concerned,  as  already  administered^  and  hence  he  acquires  no 
title  to  such  assets,  has  no  authority  to  bring  an  action  against  any  one  for 
their  recovery,  and  cannot  therefore  sue  for  a  devastavit  com^mitted  by  his 
predecessor  in  office."  In  U.  S,  vs.  Walker,  109  U.  S.  261,  265,  it  is  said  that 
«n  administrator  d.  b.  n,  is  entitled  to  all  the  goods  and  x>ersonal  estate 
which  remain  in  specie.  ''Money  received  by  the  former  executor  or  ad- 
ministrator, in  his  character  as  such,  and  kept  by  itself,  will  be  so  regarded, 
hut  if  mixed  with  the  administrator's  own  money,  it  is  considered  as  con- 
nected, or  as,  technically  speaking,  'administered.'  Where  personal  prop- 
erty of  an  estate  under  administration  has  been  sold,  or  a  debt  collected, 
the  proceeds  are  not  property  of  the  decedent,  but  are  the  individual  prop- 
erty of  the  executor  or  administrator,  and  he  is  liable  to  an  action  for  not 
accounting."  And  it  was  accordingly  held  that  an  administrator  d.  b.  n,  is 
not  entitled  to  demand  of  a  removed  administrator  the  proceeds  of  a  claim 
against  the  U.  S.  due  to  the  intestate  and  collected  by  the  former  adminis- 
trator, and  cannot  maintain  suit  against  the  surety  of  such  former  adminis- 
trator for  failure  to  pay  such  sum  to  the  administrator  d.  b,  n.  This  case 
was  decided  without  reference  to  a  statutory  provision  like  that  contained 
in  Rev.  Code,  Art.  50,  sec.  109,  authorizing  the  administrator  d.  b.  n,  to 
obtain  from  the  representative  of  the  deceased  administrator  "the  money  in 
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Appeal  from  the  Orphaas'  Court  of  Charles  CouDty.  On  the 
26th  October,  1841,  Joseph  E.  Siinines,  a.  d.  b.  n.  of  Thomas  G. 
Beeves,  filed  his  petition  in  the  said  Court,  claiming  of  the  execo- 
tors  of  the  late  Elizabeth  Beeves,  the  property  contained  in  list  No. 
1,  and  the  money  in  list  Xo.  2,  and  prayed  the  Court  so  to  order  and 
adjudge  in  his  favor. 

List  No.  1.  Property,  the  executors  of  E.  B.  have  not  paid  over, 
for  which  the  appellee  holds  them  responsible,  viz : 

Negro  man  Gusty,  carpenter. 

Also  various  articles,  as  fodder,  grain,  horses,  cattle,  agricaltarai 
implements,  tobacco,  and  household  furniture,  &c. 

List  No.  2.  Of  notes  due  the  estate  of  T.  C.  B.,  all  of  which  exe- 
cutrix believes  to  be  good,  $1,140;  judgments  9735;  open  accoonts 
$121.84. 

The  list  of  debts  was  proved  by  the  executrix  the  13th  of  March, 
182G,  before  the  register  of  wills. 

The  appellants  answered  the  petition  of  the  appellee,  and  alleged 
that  Thomas  C.  Beeves  died  in  the  year  1826,  having  •  first 
4:«o  ina(je  his  last  will  and  testament,  and  thereby  devised  one- 
half  of  his  personal  estate  to  his  wife  E.  B.  forever,  and  the  other 
half  to  his  said  wife  for  life,  and  then  over  to  Thomas  Simmes  and 
others;  that  E.  B.  took  t)ossession  of  all  of  said  property,  and  used 
it  as  devised  to  her,  and  in  the  use  of  said  property,  all  that  men- 
tioned in  list  number  one  was  consumed  and  perished,  except  negro 
man  Gusty;  and  said  executors  contend  they  are  not  resi>on8ibIe  for 
said  property,  except  for  the  value  of  said  negro  man  at  the  time  of 
Mrs.  Beeves'  death,  which  happened  in  1840,  and  they  pray  the 
Court  to  award  the  value  of  said  negro  in  1840,  to  be  paid  to  them 
by  the  said  petitioner.  And  they  further  answer,  that  the  said  list 
of  debts  mentioned  as  list  number  two,  was  returned  by  E.  B.,  as 
due  the  estate  of  T.  C.  B.,  but  she  has  not  said  whether  they  are 
sperate  or  desperate,  and  they  do  not  know  whether  they  were  col- 
lected or  not,  or  how  much,  or  what  amount  of  said  claims  have  been 


his  hands  as  such/'    In  Lemmon  vs.  ffall^  supra^  the  ruling  was  similar  to 
that  in  Donaldson  vs.  Raborg. 

An  administrator  d.  h,  n.  cannot  disturb  the  title  of  a  purchaser,  or  claim 
the  specific  property  acquired  under  an  agreement  made  by  his  predecessor 
in  the  administration,  which  it  was  competent  for  such  predecessor  to  make. 
ffagihorp  vs.  Necde^  7  6.  &  J.  9.  An  administrator  d.  b,  n.  is  chargeable 
only  with  unad ministered  assets  which  come  into  his  hands,  and  the  fact 
that  a  former  administrator  may  have  confessed  a  judgment  and  thereby 
admitted  a  sufficiency  of  assets  in'  his  hands  to  pay  the  same  does  not  pre- 
clude an  administrator  d.  h,  n.  from  pleading  to  a  scire  facias  on  such  jadg- 
ment.  that  the  unad  ministered  assets,  for  which  alone  he  is  respoDsible,  are 
insufficient  to  pay  the  original  judgment.  Kearney  vs.  Sasscer^  37  Md.  277. 
Part  payment  by  an  administrator  will  take  a  claim  out  of  the  operation  of 
the  Statute  of  Limitations  as  against  the  administrator  d.  b,  n.  Semmes  vs. 
Young,  10  Md.  242. 
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collected.  They  find  the  note  of  Thomas  Simmes  for  $600,  dated 
14tb  Janaary,  1819,  with  the  papers^  and  not  paid.  The  respond- 
ents are  not  responsible  for  interest  on  said  notes  until  the  death  of 
Mrs.  Beeves,  in  1840.  They  admit  that  said  petitioner  is  entitled  to 
a  proportion  of  the  hires  of  negroes  the  year  of  Mrs.  Beeves'  death, 
and  are  willing  to  pay  the  just  and  fair  proportion  of  said  hires 
over  to  petitioners. 

The  will  of  Thomas  0.  Beeves,  filed  with  the  answer,  was  dated 
OD  the  4th  August,  1825,  and  proved  on  the  6th  December  of  that 
year.  It  devised  certain  tracts  of  land  to  his  wife  in  fee,  and  other 
land  to  her  for  life,  and  then  all  the  rest  and  residue  of  his  real 
estate,  after  other  devisees  of  real  property,  to  his  wife  in  fee.  The 
will  then  devised  as  follows  : 

^^Item.  I  devise  and  bequeath  to  my  beloved  wife  Elizabeth 
Beeves,  the  use  of  all  the  rest  and  residue  of  my  personal  estate, 
daring  her  natural  life,  and  at  her  death,  one  half  of  said  personal 
estate  to  her  heirs  forever  ,*  one-third  part  of  the  remaining  half  of 
said  i)ersonal  estate,  I  bequeath  to  Thomas  Simmes,  and  the  residue 
to  Elizabeth  Gntterick,  Susanna  Beeves  and  other,  to  be  equally 
divided  between  them. 

The  will  constituted  Elizabeth  Beeves  sole  executrix. 

•  The  Orphans'  Court  decreed  that  the  administrator  d,  b,  n.  m^^ 
of  Thomas  O.  Beeves  is  entitled  to  the  sura  of  $1,158,  being  **  • 
the  value,  at  the  time  of  the  death  of  Elizabeth  Beeves,  of  negro 
Gusty,  and  articles  not  belonging  to  E.  B.  absolutely,  but  in  which 
she  had  a  life  estate  only,  with  interest  on  the  said  sum  from  the 
death  of  the  said  E.  B.,  and  also  to  the  sum  of  ¥1,981.84,  being  the 
amount  of  good  debts  due  to  said  Thomas  C.  Beeves,  contained  in 
Exhibit  No.  2,  with  interest  thereon  i'rom  the  time  of  the  death  of 
said  E.  B.,  and  also  to  the  hires  of  negroes  belonging  to  the  estate 
of  T.  C.  B.,  from  the  time  of  the  death  of  E.  B.  till  the  end  of  the 
year  in  which  said  Elizabeth  died,  for  all  the  negroes  hired  out  that 
year,  at  the  rate  they  were  hired,  with  interest  thereon  from  the 
end  of  the  year,  and  also  for  all  other  of  said  negroes  held  by  the 
executors  of  E.  B.  from  the  time  of  her  death  until  paid  over  to  the 
administrator  d.  h.  n,  of  T.  0.  B.,  with  interest  thereon  from  the 
time  the  negroes  were  paid  over.  And  we  further  decree,  that  the 
executors  of  E.  B.  shall  pay  over  and  settle  the  said  several  sums  of 
money  and  interest,  to  and  with  the  said  administrator  d.  b.  n.  of 
said  T.  C.  B.,  and  pay  costs. 

From  which  decree  the  executors  of  E.  B.  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  0.  J.,  Stephen,  Aeohee, 
Dorset,  Chambers,  and  Spence,  JJ. 
P.  W.  Grain  and  McMahon,  for  the  appellants. 
J.  Johnson  and  R,  Johnson^  for  the  appellees. 
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Chambers,  J.,  delivered  the  opinion  of  this  Gonrt.  The  will  of 
T.  G.  Beeves,  by  the  clause  which  gave  the  residuam  of  his  personal 
estate  to  his  wife,  passed  to  her  an  absolute  interest  in  one  moiety 
thereof,  and  an  estate  for  her  life  in  the  other  moiety.  There  is  no  alle- 
gation on  the  one  side,  nor  admission  on  the  other,  that  any  of  the  debts 
or  legacies  were  nnpaid  by  Mrs.  Beeves,  the  widow  and  executrix  of  T. 
-  ^  0.  Beeves,  in  1840,  when  she  died.  Letters  testamentary  •  bad 
^^^  been  granted  to  her  in  1825,  and  after  a  period  of  time  little  less 
than  fifteen  years,  the  Orphans'  Gonrt,  or  this  Gourt,  in  reviewing 
its  proceedings  should  assume  the  payment  of  all  debts  and  legacies 
in  the  absence  of  proof  to  the  contrary. 

This  presumption  rests  upon  the  ground  that  it  was  the  daty  of 
the  executrix  to  discharge  the  debts  in  a  due  course  of  administra- 
tion, and  in  the  period  within  which,  by  law,  she  could  be  compelled 
to  pay  them,  and  then  to  pay  and  deliver  the  legacies  bequeathed 
by  the  will.  As  to  such  legacies  as  were  bequeathed  to  herself  the 
law  will  assume  that  she  held  them  as  legatee  after  the  lapse  of  a 
sufficient  period  allowed  for  the  settlement  of  the  estate.  What 
would  be  regarded  as  such  a  period  might  depend  upon  the  peculiar 
circumstances  of  each  particular  case,  and  we  do  not  deem  it  neces- 
sary to  define  the  minimum  limit,  it  being  sufficient  to  say  in  this 
case  the  period  has  been  long  enough  to  satisfy  more  than  the  largest 
demand  in  that  respect.  Mrs.  Beeves  must  therefore  be  regarded  as 
being  in  possession,  as  legatee,  of  whatever  was  bequeathed  to  her; 
and  in  that  view  of  the  case  there  is  no  room  for  the  application  to 
this  case  of  the  law  claimed  by  the  appellee.  The  Acts  of  1798  and 
1820,  confer  jurisdiction  on  the  Orphans'  Gourts  to  coerce  the  de- 
livery over  of  property  or  chose  in  action  or  payment  of  money  by 
the  representative  of  the  executor  or  administrator  to  the'adminis^ 
trator  de  bonis  non  only  in  case  the  property,  chose  in  action  or  monej 
belonged  specifically  to  the  deceased  while  alive,  and  remained  in 
the  hands  of  the  executor  oi;  administrator  as  such,  and  not  as  lega- 
tee, or  in  case  the  chose  in  actionj  or  money  was  received  by  the  exe- 
cutor or  administrator  in  that  capacity,  and  was  so  retained  in  that 
character  till  the  death  of  such  executor  or  administrator. 

In  looking  through  the  record  we  find  one  item  in  regard  to  which 
there  may  be  collected  from  the  answer  of  the  appellants  facts  which 
may  prevent  the  conclusion  otherwise  inferrible  from  the  lapse  of 
time  that  it  was  not  held  by  Mrs.  Beeves  at  the  time  of  her  death  as 
executrix. 

•In  that  answer  it  is  said,  " they  find  the  note  of  Thomas 
4^11  gimmes  among  the  papers  and  not  paid;"  and  the  respond- 
ents go  on  to  disclaim  all  obligation  to  pay  interest  on  this,  as  on 
any  and  all  the  other,  debts  claimed  by  the  petition  ;  this  debt  or 
note  of  Thomas  Simmes  being  one  of  the  debts  due  to  the  testator 
Thomas  0.  Beeves,  at  the  time  of  his  death,  and  mentioned  in  the 
list  of  debts  returned  by  his  executrix.    It  is  proper,  therefore,  that 
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the  appellee  should  have  the  opportanity  of  proving,  if  the  fact  be 
80,  that  this  note  did  remain  in  the  hands  of  Mi*s.  Beeves,  as  execn- 
trix,  at  the  time  of  her  death,  in  which  event  the  Orphans'  Court  will 
be  authorized  to  decree  its  delivery  to  the  appellee ;  bat  they  cannot 
decree  its  nominal  or  its  estimated  value.  Indeed,  the  Orphans' 
Ooart  seems  to  have  totally  mistaken  the  whole  scope  and  purpose 
of  the  Acts  of  Assembly  in  regard  to  their  authority  in  this  respect. 
In  no  event  have  they  power  or  jurisdiction,  under  these  laws,  to 
decree  the  payment  of  value  in  such  cases,  but  only  the  delivery  of 
property  and  ehoses  in  action  or  payment  of  money  specifically. 

Decree  reversed^  and  cause  remanded. 


*  Elizabeth  Casey's  Lessee  vs.  William  Inloes,  Joshua  ^^n 
Inlobs,  James  Hoopee,  Jonathan  Chapman  and  *«W 
William  Tyson,  (a)— June  Term,  1844. 

A  prevalent  opinion,  in  the  neighborhood  of  the  premises  claimed  in  an 
action  of  ejectment,  even  if  known  and  adopted  by  the  lessor  of  the 
plaintiff,  as  to  her  legal  rights  whether  founded  in  error  or  not,  does 
not,  at  law,  prevent  the  running  of  the  Statute  of  Limitations,  nor  re- 
pel the  legal  presumption  of  a  grant  arising  from  long  continued,  and 
acquiesced  in,  adverse  possession. 

A  certified  copy  of  the  rent-roll,  extracted  from  the  debt  books  of  the  Lord 
Proprietary,  under  the  hand  and  seal  of  the  Register  of  the  Land  Office, 
having  relation  to  the  possession  of  the  tract  of  land  claimed  in  an  ac- 
tion of  ejectment,  is  competent  evidence  for  the  defendant  in  all  cases 
of  controverted  possession,  or  when  possession  is  relied  on  as  evidence 
for  the  presumption  of  a  grant. 

The  rent-rolls  are  books  which  were  kept  in  the  several  counties  of  the  State, 
during  the  Proprietary  Gk)vernment,  by  officers  called  rent-roll  keepers, 
and  were  designed  to  show,  in  the  respective  counties,  the  grants  of 
land  made  by  the  Lord  Proprietary,  the  aames  of  the  subsequent  alienees 
thereof,  of  those  who  were  in  possession  of  the  same,  and  the  quit-rents 
with  which  they  were  chargeable. 

An  escheat  patent  is  conclusive  evidence  of  the  fact  of  an  escheat  grant. 

Extracts  from  the  rent-rolls  may  tend  to  disprove  possession  under  an  es- 
cheat patent,  in  a  particular  person,  at  a  given  period,  by  not  showing 
that  such  person,  at  such  period,  was  in  possession,  nor  that  quit-rents 
were  charged  to  him  on  account  of  such  escheated  lands,  as  also  by 
showing  that  others  were  charged  therefor. 

Where  a  tract  of  land  was  patented  in  1668,  and  no  conveyance  from  the 
patentee,  but  a  deed  for  the  same  land  in  1685  was  in  proof,  from  W.  to 
J.,  and  another  deed  for  the  same  land  in  1689,  from  B.  to  T.,  with  proof 
of  title,  from  T.  to  the  lessor  of  the  plaintiff,  who  brought  her  action  of 
ejectment  in  1841,  but  no  evidence  that  W.,  J.  or  B.  had  ever  been  in 
possession,  or  how  W.  or  B.  acquired  or  claimed  title,  the  Court  cannot 


(a)  See  also,  Wilson  vs.  Inloes,  11  G.  &  J.  288;  S.  C.  6  Gill,  121;  Hammond 
▼a.  Inloes,  4  Md.  188:  Peterkin  vs.  Inloes,  4  Md.  175. 
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be  called  upon  to  instract  the  jury  that  they  are  bound  to  preeame  a 
deed  from  the  patentee  or  those  claiming  under  him,  to  W.,  or  from  J. 
to  B.  or  his  ancestor,  for  such  tract  of  land;  though  it  would  have  been 
competent  to  have  required  an  instruction  to  the  jury  that  they  must 
presume  a  deed  from  the  patentee,  or  those  claiming  under  him,  to  B., 
from  whom  the  paper  or  record  title  was  perfect. 

A  continuous  possession  of  twenty  years  or  upwards,  in  a  party,  or  those 
claiming  under  him,  will  authorize  him  or  them  to  supply  the  absence 
of  a  conveyance  to  such  party  from  one  seized  before  him,  by  requiring 
the  Court  to  instruct  the  jury  to  presume  such  a  conveyance. 

No  direct  proof  of  possession  in  a  given  party  can  be  reasonably  expected 
after  a  lapse  of  one  hundred  and  fifty  years. 

M^-m    *  ^he  certificate  of  the  surveyor  of  the  county,  made  in  1B98,  that  a 

^^*-  tract  of  land  began  at  a  bounded  white  oak,  standing  in  the  line 

of  a  parcel  of  land  formerly  belonging  to  M.,  '^and  now  in  the  posses- 
sion of  the  aforesaid  T.-' returned  to  the  land  office  about  nine  years 
after  a  deed  to  T.  is  evidence  of  T^s  possession  of  the  land  referred  to 
as  formerly  belonging  to  M.  (h) 

So  proceedings  in  ejectment,  commenced  in  1704,  by  C.  against  H.  the  gran- 
tee of  T.  in  which  the  premises  sued  for  were  described  as  late  in  the 
tenure  and  occupation  of  T.,  and  the  lessor  of  the  plaintiff,  recovered 
judgment  upon  title  derived  from  H.,  are  evidence  that  T.  had  been  in 
possession,  is  confirmatory  of  the  surveyor's  certificate,  and  that  H.  vas 
in  possession  at  the  institution  of  the  suit. 

A  recital  in  a  deed,  dated  in  1756,  professing  to  be  made  by  the  son  and  heir- 
at-law  of  one  joint  tenant,  conveying  land  to  the  surviving  joint  tenant, 
and  declaring  that  he  ''now  continues  as  survivor,  seized,  and  yet  is 
actually  seized  of  such  lands,  ^^  is  evidence  in  1843,  that  such  survivor 
was  possessed  at  the  date  of  the  deed. 

Where  a  plaintiff  in  ejectment  deduces  a  regular  paper  title  from  two  gran- 
tors, the  possession  of  either,  the  other  necessary  circumstances  concur- 
ring, will  enable  him  to  ask  the  presumption  of  a  conveyance  to  the 
party  in  possession. 

It  is  not  universally  true  that  possession  of  land  is  a  matter  of  fact  which 
must  be  proved  by  the  same  kind  of  testimony  requisite  for  the  proof 
of  any  other  fact  or  occurrence. 

Possessions  of  modern  date,  susceptible  of  proof  by  living  witnesses,  may 
be  within  the  general  rule;  but  as  to  those  of  such  antiquity,  that  the 
brevity  of  human  life  demonstrates  that  such  proof  cannot  be  had,  these 
are  not  within  the  rule. 

Certificates  of  public  surveyors,  entries  in  debt  books,  recitals  in  deeds  of 
ancient  date,  are  evidence  to  prove  ancient  possession  of  lauds. 

Facts  of  great  antiquity,  resting  wholly  in  parol,  of  which  no  written  evi- 
dence can  be  presumed  to  exist,  may  be  established  by  hearsay  evidence. 

A  plaintiff  in  ejectment,  who  claims  title  under  two  grantors,  is  not  estopped 
from  setting  up  the  paramount  title  of  the  one,  or  alleging  that  he  de- 
rived no  title  from  the  other,  (c) 

The  true  principle  of  estoppel,  as  applicable  to  deeds,  is  to  prevent  circuity 
of  action,  and  to  compel  parties  to  fulfil  their  contracts;  thus,  a  party  in 
a  deed  asserting  a  particular  fact,  and  thereby  inducing  another  to  con- 


(h)  Approved  in  Peterkin  vs.  Inloes^  4  Md.  188. 
(c)  Cited  in  Spindler  vs.  Atkinson^  8  Md.  422. 
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tract  with  him,  cannot,  by  a  denial  of  that  fact,  compel  the  other  party 
to  seek  redress,  against  his  bad  faith,  by  suit;  but  the  Court  will  decide 
upon  the  rights  of  the  parties,  without  subjecting  them  to  the  expense 
and  delay  of  a  new  litigation;  and  this  they  will  do.  not  on  the  ground 
of  concluding  the  parties  from  showing  the  truth,  but  because  the  whole 
truth  being  shewn,  the  justice  of  the  case  is  not  changed,  (d) 

The  general  principle  is  well  established,  that  possession  of  a  part  of  a  tract 
or  parcel  of  land,  by  him  who  is  legally  entitled  to  the  entirety,  carriea 
with  it  poesession  to  the  extent  of  his  legal  rights:  and  no  wrong-doer 
can,  in  contemplation  of  law,  by  entry,  or  the  exercise  of  acts  of  owner- 
ship thereon,  *  acquire  the  possession  of  any  part  thereof,  but  by  ^qa 
actual  enclosure,  or  ouster,  actual  or  presumptive,  (e)  ^9  A 

The  grounds  on  which  the  presumption  of  a  deed  rests  at  law,  are,  that  the 
rightful  owner  has  so  long  submitted  to  acts  of  ownership  over  his 
property,  exercised  by  another,  without  ever  having  sued  for  the  re- 
covery of  his  property,  or  damages  for  the  unlawful  invasion  of  his 
rights,  that  he  is  presumed  to  have  granted  them  to  him,  by  whom  the 
acts  of  ownership  are  exerted.  (/) 

By  the  Act  of  1745,  ch.  9.  sec.  10,  ''all  improvements,  of  what  kind  soever, 
either  wharfs,  houses,  or  other  buildings,  that  have  or  shall  be  made  out 
of  the  water,  or  where  it  usually  flows,  (as  an  encouragement  for  such 
improvers,)  be  forever  deemed  the  right,  title  and  inheritance  of  such 
improvers,  their  heirs  and  assigns  forever.^'  In  the  year  1698,  a  patent 
issued  for  a  parcel  land  called  M^s  Neck,  lying  in  Chesapeake  Bay,  and 
on  the  N.  side  of  a  river  called  Patapsco,  and  on  the  N.  side  of  the  N. 
W.  branch  of  said  river:  Beginning  at  a  marked  red  oak  by  a  little 
branch,  and  running  up  along  the  N.  W.  branch,  for  breadth,  W.  N.  W. 
100  p.  over  a  cove  unto  a  marked  white  oak.  &c.     Held: 

1st.  That  the  patentee  of  this  land,  and  those  claiming  under  him,  had  by 
virtue  of  the  Act  of  1745,  a  mere  privilege  of  acquiring  property  by  its 
reclamation  from  the  water;  that  until  reclaimed,  she  had  no  property; 
no  possession;  no  right,  under  that  Act.  (g) 

2nd.  That  a  party,  by  erecting  a  fence  for  thirty  years  and  upwards,  on  a 
part  of  the  low  grounds  adjacent  to  such  tract  designated  as  the  cove, 
in  front  of  that  part  of  M's  Neck  claimed  by  the  plaintiff,  which  was 
covered  by  the  flow  of  the  tide,  and  claiming  below  it,  did  not  furnish 
evidence  of  such  an  uninterrupted  continuous  possession,  as  was  essen- 
tial to  the  presumption  of  a  grant  to  the  person  making  and  extending 
such  fence,  (h)  * 

3rd.  That  being  erected  on  navigable  water,  without  the  limits  of  the  land 
owned  by  the  patentee,  it  gave  him  no  right  of  action. 

(d)  Cit6d  in  Nutwdl  vs.  Tongue,  22  Md.  444.  Cf.  Alexander  vs.  Walter,  8 
Gill,  289. 

(e)  Cited  in  Hoye  vs.  Sioan,  5  Md.  253;  Armstrong  vs.  Risteau,  Ibid,  275; 
Morrison  vs.  Hammond,  27  Md.  618;  Parker  vs.  Wailis,  60  Md.  18.  See 
Davidson  vs.  Beatty,  8  H,  &  McH.  815. 

(/)  Cited  in  Armstrong  vs.  Risteau,  5  Md.  273;  Chemical  Co,  vs.  Dobbin, 
33  Md.  219. 

\g)  Cited  in  McMurray  vs.  Baltimore,  54  Md.  110.  See  Dugan  vs.  Balti- 
wore,  5  G.  &  J.  225,  note. 

(h)  Cited  in  Hoye  vs.  Swan,  5  Md.  248;  Armstrong  vs.  Rinteati,  Ibid,  278. 
280;  Keener  vs.  Kauffman,  16  Md.  807. 
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4th.  That  ejectment  would  not  lie,  there  being  no  title  in  the  land,  (t) 

5th.  That  trespass,  in  which  the  law  implies  an  injury,  whether  sustained 
or  not,  could  not  be  maintained  for  want  of  ownership  in  the  soil,  (k) 

6th.  A  party  in  possession  of  land  adjacent  to  a  navigable  stream,  who  miu 
a  fence  from  his  land  into  the  stream,  across  the  front  of  another  adja- 
cent proprietor,  gains  no  possession  by  such  an  Act,  which  is  in  itself  a 
trespass.  (I) 

The  principle,  that  where  one  stands  by  and  sees  another  laying  out  monej 
upon  property,  to  which  he  has  himself  some  claim  or  title,  and  does 
not  give  notice  of  it,  he  cannot  afterwards  inequity  and  good  conscience, 
set  up  such  claim  or  title,  does  not  apply  to  an  act  of  encroachment  on 
land,  the  title  to  which  is  equally  well  known,  or  equally  open  to  the 
notice  of  both  parties,  but  the  principle  applies  only  against  one,  who 
claims  under  some  trust,  lien  or  other  right,  not  equally  open  and  appa- 
rent to  the  parties,  and  in  favor  of  one  who  would  be  misled  or  deceived 
by  such  want  of  notice,  (m) 

Where  defence  is  taken  on  warrant  of  resurvey,  all  possessions,  whether 
relied  on  to  prove  title,  for  illustration,  or  to  disqualify  witnesses  ex- 
amined on  the  survey,  must  be  located  on  the  plots  of  the  cause. 

"Where  several  defendants,  in  an  action  of  ejectment,  claim  title  to  several 
and  distinct  parcels  of  the  land  sued  for,  as  by  separate  and  independent 

AQQ  leases,  *  and  there  is  no  evidence  to  show  any  possession  in  anj 

^^^  person  under  whom  two  or  more  of  the  defendants  claim  to  de- 
rive title,  a  presumption  of  a  grant,  founded  on  the  possession  of  the 
claimant  of  one  lot,  cannot  enure  to  the  benefit  of  the  claimant  of  a 
separate  and  distinct  lot,  of  which  no  such  possession  had  ever  been 
held. 

The  presumption  of  a  grant  is  an  inference  of  law  arising  out  of  particalar 
facts,  and  may  exist,  although  the  jury,  in  their  consciences,  may  dis- 
believe the  actual  execution  of  any  such  grant,  (n) 

A  prayer  made  in  such  form  or  terms  that  it  would  have  a  tendency  to  mis- 
lead the  jury,  as  in  the  necessity  of  finding  as  a  fact,  what  is  an  infer- 
ence of  law,  should  not  be  granted. 

In  a  case  where  a  jury  may  be  authorized  to  presume  a  grant  to  defendants 
in  possession,  such  presumption  may  be  made,  either  of  a  grant  from 
the  plaintiff,  or  from  any  person  under  whom  the  plaintiff  derived  title, 
according  to  the  proof. 

Upon  every  discontinuance  of  the  possession  of  a  wrong-doer,  by  operation 
of  law  the  possession  of  the  rightful  owner  is  restored,  and  nothing 
short  of  an  actual  adverse  and  continuous  possession  for  twenty  yean 
can  destroy  his  right,  or  vest  a  title  in  the  wrong-doer,  (o) 

When  a  Court  as  an  inference  of  law,  arising  from  proof  of  possession, 
directs  a  jury  to  presume  a  deed,  it  is  done  upon  principles  of  public 
policy,  for  the  protection  of  ancient  possessions,  (p) 


(i)  Cited  in  Leonard  vs.  Diamond^  81  Md.  541. 

(k)  See  Norwood  vs.  Shipley^  1  H.  &  J.  180,  note. 

(I)  Cited  in  Baltimore  vs.  St.  Agnes^  48  Md.  421. 

(m)  Approved  in  Young  vs.  Frosty  1  Md.  400;  Tongue  vs.  Nutwell,  17  Md. 
231;  Browne  vs.  Trustees,  87  Md.  123:  Union  Hail  vs.  Morrison,  89  Md.  2W. 

(n)  Cited  in  Lannay  vs.  Wilson^  80  Md.  551. 

(o)  Approved  in  Armstrong  vs.  Risteau,  5  Md.  275. 

(p)  Approved  in  Chemical  Co.  vs.  Dobbin,  28  Md.  218;  Lannay  vs.  WHson^ 
SO  Md.  551.    See  Lloyd  vs.  Gordon,  2  H.  &  McH.  158. 
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All  that  the  law  requires  to  raise  the  preeumption  is,  that  the  possession 
should  have  been  actual,  adverse,  exclusive,  and  continuous,  and  under 
claim  of  title. 

A  partj  cannot  call  upon  the  Court  to  instruct  the  jury  where  defence  is 
taken  on  warrant,  as  to  the  effect  of  a  patent  not  located  upon  the  plats, 
nor  given  in  evidence  to  the  jury. 

The  Court  cannot  be  called  upon  to  say  that  an  original  patent  must  be  con- 
strued by  reference  to  its  relation  to  another  patent,  founded  on  a  re- 
survey  of  the  same  land,  where  the  second  patent  did  not  appear  in  evi- 
dence, and  where  the  same  parties  claimed  under  both  patents. 

Upon  an  escheat  the  State  takes  as  the  tdtimtLS  hceres  of  that,  to  which,  the 
person  was  entitled,  whose  death,  without  heirs,  created  the  escheat. 

An  escheat  grant,  in  one  sense  of  the  term,  is  the  creation  of  a  feudum 
novum;  the  grantee  takes  the  property  granted  as  a  new  fief  or  feud,  so 
far  as  regards  his  relationship,  obligations,  and  duties  to  the  State,  and 
the  estate,  upon  the  terms  specified  in  the  grant. 

Bnt  the  limits,  privileges,  appurtenances,  and  priorities  of  the  estate  granted 
by  escheat  patent,  and  the  liens  and  incumbrances  to  which  it  may  be 
subjected,  exist  independently  of  the  inquiry,  whether  the  grant  be  of 
an  ancient  or  a  new  feud. 

The  State  acquires  by  escheat,  not  only  that  which  was  originally  granted , 
but  all  the  rights,  privileges,  priorities  and  appurtenances  incident  to 
the  land  itself,  and  with  which  it  was  held  by  the  person  who  died  seized 
without  heirs. 

The. escheat  grantee,  upon  the  terms  specified  in  his  grant,  takes  the  estate 
f^ranted  in  the  same  condition  in  which  it  may  have  devolved  on  the 
State,  *  except  so  far  as  it  may  be  affected  by  the  doctrine  of  ^  ^  ^ 
merger  or  extinguishment.  434 

An  escheat  grant  relates  to  the  original  grant,  and  passes  to  the  escheat 

grantee  all  that  passed  to  the  original  grantee,  and  which  was  held  by 

him,  whose  death,  without  heirs,  occasioned  the  escheat,  (q) 
The  relation  of  the  escheat  grant  to  the  original  grant  is  not  intercepted  by 

an  intermediate  patent,  unless,  at  the  time  of  granting  the  same,  the 

escheat  right  had  accrued. 
Until  the  occurrence  of  the  event  which  constitutes  the  escheat,  the  interest 

of  the  Lord  Proprietary  in  relation  to  it,  was  a  mere  possibility,  and 

could  not  be  the  subject  of  a  grant,  (r) 
The  doctrine  of  estoppel  does  not  apply  to  grants  made  by  the  State.    They 

only  pass  the  title  which  the  State  had  at  the  time  of  the  grant,  and  not 

that  subsequently  acquired. 
An  escheat  grant  is  prima  facie  evidence  that  the  land  granted  is  liable  to 

escheat,  at  the  date  of  issuing  the  escheat  warrant,  and  not  antecedently. 

w 

M.  was  patented  in  1663.  In  1734,  J.  including  a  part  of  M.  was  also  pat- 
ented, and  in  1787  an  escheat  warrant  and  patent  issued  for  M.    The 


iq)  Approved  in  Jones  vs.  Badley,  4  Md.  Ch.  168.  See  Garretson  vs.  Cole^ 
2  H.  &  McH.  805. 

(r)  See  Partridge  vs.  Colegate,  8  H.  &  McH.  210;  Armstrong  vs.  BUtinger^ 
47  Md.  108. 

(t)  Approved  in  Wilson  vs.  InJoes,  6  Gill,  161;  Peterkin  vs.  Inloes^  4  Md. 
188;  Goodwin  vs.  Caton,  4  Md.  Ch.  161.  See  Hall  vs.  Gittings,  2  H.  &  J.  99; 
Armstrong  vs.  Bittinger,  47  Md.  103. 
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two  last  patents  were  granted  to  F.  under  whose  devisee,  the  plaintiff 
claimed  M.  by  his  deed  of  1758.  Held^  that  the  conveyance  passed  IL 
as  it  was  held  under  the  original  patent  of  1668,  be  the  effect  of  the 
patent  of  J.  what  it  may.  (t) 

As  far  as  regards  any  conflict  of  rights  between  the  parties  to  this  cause,  the 
defendants,  under  the  Act  of  1745,  had  a  right  to  extend  westwardly  in 
front  of  their  lots  to  the  west  side  of  Caroline  street  and  no  further; 
and  the  lessor  of  the  plaintiff  had  a  right  to  extend  her  grounds  to  the 
City  Dock;  on  the  south  side  of  Lancaster  street. 

A  grant,  though  for  the  most  part  covered  with  water,  still  passes  to  the 
grantee  all  the  soil  under  the  water,  included  within  its  outlines,  with 
all  the  rights  of  property  incident  thereto,  subject  only  to  the  rights  of 
the  public  as  to  fishing  and  navigation.  If  encroached  on,  the  grantee 
may  maintain  trespass  or  ejectment,  (u) 

The  Act  of  1745,  ch.  9,  never  was  designed  to  give  one  land  holder  the 
power  of  extending  his  improvements  over  the  land  of  another,  (v) 

The  right  of  the  riparian  proprietor  to  extend  his  improvements  into  the 
water,  is  intercepted  by  a  grant  from  the  State  to  another  person  of  the 
land  covered  by  the  water  of  a  navigable  stream,  over  which  such  pro- 
prietor might  otherwise  have  been  entitled,  under  the  Act  of  1745,  to 
make  improvements. 

The  heir  of  lessee  for  a  term  of  years  of  a  lot  bordering  on  the  water,  under 
the  Act  of  1745,  ch.  9,  sec.  10,  is  not  the  riparian  proprietor  of  such  lot. 

(w) 

Where  possession  was  essential  to  the  acquisition  of  title  to  land,  and  title 
to  the  creation  of  a  riparian  right,  any  prayer  founded  on  that  right, 
which  did  not  submit  the  fact  of  possession  to  the  jury,  should  be  re- 
jected. 

^  Appeal  from  Baltimore  County  Court.     •  This  was  an 

^^^  action  of  ejectment,  commenced  by  the  appellant  on  the  20th 
August,  1841,  who  declared  for  all  that  lot  or  piece  bf  ground  on 
Fell's  Point,  in  the  City  of  Baltimore :  Beginning  for  the  same  at 
the  south-west  intersection  of  Alice  Anna  street  and  Caroline  street, 
and  running  westerly  on  Alice  Anna  street  one  hundred  and  seventy 
feet  to  Spring  street,  (formerly  Petticoat  alley,)  and  then  southerly, 
bounding  on  the  east  side  of  Petticoat  alley,  or  Spring  street,  to  the 
water  of  the  dock  commonly  called  the  City  Dock,  then  easterly 
bounding  on  the  water  of  said  dock  to  Caroline  street,  then  northeriy 
bounding  on  Caroline  street  to  the  beginning,  containing  one  and 
an  half  of  land,  more  or  less,  with  the  appurtenances,  situate  and 

(t)  See  the  history  of  the  titles  involved  in  this  case  in  Hammond  vs.  In- 
loes,  4  Md.  167. 

(u)  See  Browne  vs.  Kennedy,  5  H.  &  J,  156;  Wilson  vs.  Inloes^  11  G.  &  J. 
234. 

(v)  Cited  in  E,  R,  Co.  vs.  Chase^  43  Md.  86;  Baltimore  vs.  St.  Agnes^^Ud. 
431 ;  Oaritee  vs.  Baltimore,  53  Md.  438.  See  Dvgan  vs.  Baltimore,  5  Q.  &  J. 
225,  note. 

(w)  Cited  in  Williams  vs.  Baker,  41  Md.  529. 
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being  in  Baltimore  Connty  aforesaid,  which  Elizabeth  Casey  had 
demised,  &c. 

The  defendants  pleaded  not  gnilty,  and  took  defence  under  the 
warrant  of  resnrvey  for  all  the  land  lying  between  the  west  side  of 
Oaroline  street  and  the  east  side  of  Spring  street,  and  the  south 
side  of  Alice  Anna  street  and  the  north  side  of  Lancaster  street. 

1st  Exception. — At  the  trial  of  this  canse  the  plaintiff  to  sup- 
port the  issue  on  her  side,  offered  in  evidence  the  following  papers, 
to  wit : 

A  patent  granted  by  the  Proprietary  of  Maryland  to  Alexander 
Monntenay  for  Mountenay's  Neck,  dated  30th  June,  1663. 

A  deed  from  Robert  Blunt  to  James  Todd,  4th  October,  1695. 

A  deed  from  James  Todd  to  John  Hurst,  of  the  3rd  March,  1701. 

A  deed  from  said  Todd  to  Charles  Carroll,  of  the  16th  June,  1701. 

And  the  deed  of  mortgage  from  John  Hurst  to  Richard  Colegate, 
of  the  13th  October,  1702. 

A  deed  from  said  Hurst  to  Thomas  Sheridine,  Thomas  Sligh,  of 
the  19th  March,  1749. 

The  will  of  Richard  Colegate,  8th  of  August,  1721,  devising 
Mountenay's  Neck  to  his  two  sons,  John  and  Thomas  Colegate. 

A  deed  from  said  John  and  Thomas  Colegate  to  Thomas  Sheridine 
and  Thomas  Sligh,  of  the  15th  November,  1750. 

•  A  deed  from  Thomas  Sheridine  to  Thomas  Sligh,  of  the  26th 
June,  1756.  *8® 

A  deed  from  Charles  Carroll  to  Thomas  Sligh,  of  the  31st  May, 
1759. 

A  deed  from  Thomas  Sligh  to  Thomas  Hammond. 

The  grant  of  Alexander  Monntenay  for  200  acres  in  Patapsco 
Biver,  Mountenay's  Neck,  described  the  land  as  follows,  to  wic  : 

A  parcel  of  land  called  ^'Mountenay's  Neck,"  lying  in  Chesapeake 
Bay,  and  on  the  north  side  of  a  river  called  Pata|)sco,  and  on  the 
north  side  of  the  north-west  branch  of  the  said  river :  Beginning 
at  a  marked  red  oak  by  a  little  branch,  and  running  up  along  the 
north-west  branch,  for  breadth,  west  north-west  one  hujidred  perches 
over  a  cove  unto  a  marked  white  oak,  by  a  line  drawn  north-north- 
east running  into  the  woods,  for  length,  three  hundred  and  twenty 
perches  by  a  line  drawn  from  the  said  north-north-east  line,  running 
east-south-east  one  hundred  perches,  by  a  line  from  the  said  east- 
south-east  line  running  south-south-west  unto  the  first  marked  red 
oak  three  hundred  and  twenty  perches,  containing  and  now  laid  out 
for  two  hundred  acres,  more  or  less;  together  with  the  rights,  profits 
and  benefits  thereunto  belonging,  (royal  mines  excei)ted.)  To  have 
and  to  hold  the  same  unto  him  the  said  Alexander  Monntenay,  his 
heirs  and  assigns  forever,  &c. 

Bobert  Blunt  to  James  Todd,  in  fee.  This  indenture  describes 
the  land  as  all  that  parcel  of  land  called  '^Mountenay's  Land," 
lying  on  the  north  side  of  the  Patapsco  Eiver,  in  the  Province  afore- 
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said :  Beginning  at  a  marked  red  oak,  by  a  little  branch,  and  ranniog 
np  the  north-west  branch  west-north-west  one  hundred  perches,  over 
above  to  a  marked  white  oak  standing  on  a  point,  then  ruoDing 
north-northeast  into  the  woods  three  hundred  and  twenty  perches, 
then  running  east-south-east  one  hundred  perches,  then  runniDg 
south-south-west  three  hundred  and  twenty  perches  to  the  first 
marked  tree,  for  two  hundred  acres  of  land,  more  or  less ;  together 
with  all  the  profits,  rights  and  benefits  thereunto  belonging,  or  in 
any  wise  appertaining.  To  have  and  to  hold,  &c. 
-  ^^  ♦  James  Todd  deed  to  John  Hurst  This  indenture  de- 
*•' •  scribed  the  land  conveyed  by  it  in  fee  as  one  hundred  and 
thirty-five  acres  and  one-half  of  one  acre  of  land,  being  part  of  a  cer- 
tain tract  or  parcel  of  land  called  and  known  by  the  name  of  "Cole 
Harbor,"  lying  and  being  in  the  county  aforesaid;  and  also  one 
hundred  and  sixty  and  four  acres  and  one-half  of  an  acre  of  land, 
being  part  of  another  tract  or  parcel  of  land  formerly  belonging  to 
Alexander  Mountenay,  late  of  the  aforesaid  county  and  Province, 
deceased,  and  purchased  by  the  said  James  Todd:  Beginning 
at  a  bounded  white  oak  on  a  point,  being  the  first  bounded  tree 
of  Cole  Harbor,  by  the  north-west  branch,  and  running  down 
the  river  or  branch  east-south-east,  for  breadth,  one  hundred  and 
forty  perches  to  a  locust  post  on  a  little  point,  and  then  with  a  line 
drawn  north-north-east  with  the  line  of  Mountenay's  Land,  for 
length,  two  hundred  and  twenty-four  perches  to  a  bounded  white 
oak  standing  in  the  said  line,  then  with  a  line  drawn  west-north-west 
one  hundred  and  forty  perches  to  a  red  oak  standing  in  the  north- 
north-east  line  of  the  said  land  of  Mountenay's,  then  running  with 
the  said  land  south-south-west  fifty-six  perches  to  a  white  oak,  then 
with  a  line  drawn  north-west,  two  degrees  south,  for  the  length  of 
two  hundred  and  four  perches  to  a  gum  tree  standing  near  the  said 
branch,  then  with  a  line  drawn  south-south-west  seventy-five  perches 
to  a  white  oak  standing  in  the  corner  of  the  old  field  by  the  falls  or 
branch  aforesaid,  then  with  a  line  drawn  south-east  and  by  south  to 
the  said  branch  and  with  the  said  branch  south-east,  and  by  south  to 
the  first  bounded  tree,  surveyed  and  laid  out  for  three  hundred  acres 
of  land,  more  or  less,  to  be  holden  of  the  manor  of  Baltimore;  to- 
gether, &c. 

James  Todd  deed  to  Charles  Carroll.  This  indenture,  made  the  six- 
teenth day  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  one,  between  James  Todd  of  Baltimore  County,  gentleman, 
and  Penelope  bis  wife,  of  the  one  part,  and  Charles  Carroll  of  Anne 
Arundel  County,  gentleman,  of  the  other  part.  Whereas  the  above  said 
James  is  seized  in  fee  simple  of  three  several  tracts  of  the  land,  all 
lying  in  Baltimore  County,  one  called  Todd's  Bange,  and  originally 
laid  out  •  for  'five  hundred  and  ten  acres ;  another  called  Monn- 
^*^c>  tena'y's  Neck,  containing  two  hundred  acres,  and  the  third 
called  Bold  Venture,  containing  one  hundred  and  sixty  acres,  all  of 
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which  said  tracts  or  parcels  of  land  are  contignons  one  to  another. 
And  whereas  the  said  James  has  covenanted  with  one  John  Hurst, 
of  the  said  Goanty  of  Baltimore,  to  convey  and  make  over  unto  him 
and  his  heirs,  one  hundred  and  fifty  acres  out  of  the  said  tract  called 
Monntenay's  Neck,  and  one  hundred  acres  out  of  the  said  tract  called 
Todd's  Range. 

Now  this  present  indenture  witnesseth,  that  the  said  James  and 
Penelope  his  wife,  &c.,  have  given,  &c.,  the  said  Charles  Carroll,  and 
bis  heirs,  all  that  the  remaining  part  of  the  said  tract  of  land  called 
Moantenay's  Neck,  as  also  all  that  the  remaining  part  of  the  said 
tract  called  Todd's  Bange,  as  also  all  that  entire  tract  called  Bold 
Venture,  with  all,  &c.  To  have  and  to  hold  the  said  remaining  part 
of  the  said  two  tracts  called  Mountenay's  Neck  and  Todd's  Range, 
as  also  all  that  entire  tract  called  Bold  Venture,  with  all  and  singu- 
lar the  appurtenances  thereunto  belonging,  or  in  any  wise  appertain- 
ing, unto  him  the  said  Charles  Carroll,  his  heirs  and  assigns  forever, 
&c. 

John  Hurst  mortgage  to  Richard  Colegate  of  one  hundred  thirty- 
five  acres  and  one-half  part  of  an  acre  of  land,  being  part  of  a  certain 
tract  or  parcel  of  land  called  and  known  by  the  name  of  Cole  Har- 
bor, lying  in  the  county  aforesaid;  and  also  one  hundred  sixty  and 
foar  acres  and  one-half  part  of  an  acre  of  land,  being  part  of  another 
tract  or  parcel  of  land  formerly  belonging  to  one  Alexander  Mounte- 
nay,  late  of  the  aforesaid  county  and  Province,  deceased,  and  pur- 
chased by  James  Todd  of  the  aforesaid  county,  gentleman  :  Begin- 
ning at,  &c. 

John  Hurst  conveyance  to  Thomas  Sheridine  and  Thomas  Sligh. 
This  indenture,  made  the  nineteenth  day  of  March,  seventeen  hun- 
dred afid  forty-nine,  between  John  Hurst  of,  &c.,  of  the  one  part,  and 
Thomas  Sheridine  and  Thomas  Sligh  of,  &c.,  of  the  other  part, 
witnesseth  that  the  said  John  Hurst,  for  &c.  by  these  presents 
hath  given,  granted,  &c.,  unto  them  the  said  Thomas  Sheri- 
dine and  Thomas  Sligh,  their  •  heirs  and  assigns,  one  ^q^ 
bnudred  thirty-five  acres  of  land  and  one-half  part  of  one  ^^^ 
acre  of  land  being  part  of  a  tract  of  land  called  and  known  by  the 
name  of  Cole's  Harbor,  lying  in  the  county  aforesaid;  and  also  one 
bandred  sixty-four  acres  and  one-half  part  of  an  acre  of  land,  being 
part  of  another  tracf  or  parcel  of  land  formerly  belonging  to  one 
Alexander  Mountenay,  late  of  the  county  and  Province  aforesaid, 
deceased,  and  purchased  by  James  Todd  of  said  county,  gentleman : 
Beginning  at,  &c. 

The  will  of  Richard  Colegate,  dated  8th  August,  172],  and  proved 
6tb  February,  1721,  devised  as  follows : 

And  I  also  give  my  said  sons  John  and  Thomas,  three  hundred 
acres  of  land,  being  part  of  Cole's  Harbor  and  Mountenay's,  (which 
land  I  had  of  John  Hurat,)  and  all  the  houses,  orchards  and  com 
fields  to  them,  or  either  of  the  said  tracts,  belonging,  to  be  equally 
divided  between  them  and  their  heirs  and  assigns  forever. 
22  IG. 
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John  (Jolegate  aud  Thomas  A.  Oolegate  conveyance  to  Thomas 
Sheridine  and  Thomas  Sligh,  dated  15th  Nov.  1750,  for  the  land 
mentioned  in  their  father's  will  in  fee. 

Thomas  Sheridine  to  Thomas  Sligh.  To  all  to  whom  these  presenU 
shall  comej  greeting :  Whereas,  a  certain  John  Colegate  and  Thomas 
Golegate  did,  by  indenture  bearing  date  on  or  about  the  fifteenth 
day  of  November,  in  the  year  one  thousand  seven  hundred  and 
fifty,  aud  made,  or  mentioned  to  be  made,  between  the  said  John 
Colegate  and  Thomas  Colegate  of  the  one  part,  and  Thomas  Sheri- 
dine's  late  father,  deceased,  a  certain  Thomas  Sligh  of  the  other 
part,  for  and  in  consideration  of  one  hundred  pounds,  sterling  monej, 
to  them  the  said  John  Colegate  and  Thomas  Colegate  in  hand  paid, 
at  or  before  the  sealing  and  delivery  thereof,  grant,  &c.,  unto  them 
the  said  Thomas  Sheridine  and  Thomas  Sligh,  their  heirs  and  assigns 
forever,  all  that  part  of  two  tracts  or  parcels  of  land  called  Todd's 
Bange  or  Cole's  Harbor  and  Mountenay's  Neck,  situate,  &c :  Be- 
ginning for  the  part  thereby  conveyed  or  mentioned,  or  intended  to 
be,  of  the  aforesaid  tract  or  parcel  of  land,  at  a  bounded  white  oak 
MMg^  on  a  point,  being  first  bounded  •  tree  of  Cole  Harbor,  by  tbe 
^*"  north-west  branch,  and  runs  down  the  river  or  branch  east- 
south-east,  &c.  And  whereas,  my  said  late  father,  Thomas  Sheri- 
dine, after  being  jointly  with  the  aforesaid  Thomas  Sligh,  by  virtue 
of  the  conveyance  aforesaid,  seized  and  possessed  of  the  aforesaid 
piece  or  parcels  of  land  hereby  conveyed,  or  mentioned  so  to  be 
thereof,  on  or  about  the  29th  day  of  May,  1752,  died  so  seized  and 
possessed,  living  the  aforesaid  Thomas  Sligh,  who  survived  my  said 
late  father,  and  who  now  continues  as  survivor,  seized,  and  yet  is 
actually  possessed  of  the  aforesaid  three  hundred  acres  of  land.  And 
whereas,  1  am  eldest  son  and  heir-at-law  of  the  said  Thomas  Sheri- 
dine, deceased,  for  which  reason  the  said  Thomas  Sligh  is  desirons 
of  having  conveyed  to  him  my  right  or  claim  which  I  may  have  to 
the  said  three  hundred  acres  of  land,  so  as  aforesaid  conveyed.  Now 
know  ye,  that  I,  Thomas  Sheridine,  son  and  heir  of  the  aforesaid 
Thomas  Sheridine,  deceased,  for  and  in  consideration  of  the  sam  of 
fifty  pounds  sterling  money,  by  the  said  Thomas  Sligh  to  me  in  hand 
paid,  have  remised,  released  and  forever  quit-claim  unto  him  thesaid 
Thomas  Sligh^  his  heirs  and  assigns  forever,  all  that  the  aforesaid 
three  hundred  acres  of  land. 

Charles  Carroll  deed  to  Thomas  Sligh,  150  acres,  part  of  Mounte- 
nay's Neck  and  Todd's  Bange.  This  indenture,  made  the  thirty- first 
day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  handred 
.  and  fifty-nine,  between  Charles  Carroll,  of  the  City  of  Annapolis,  in 
Anne  Arundel  County,  Esq.,  of  the  one  part,  and  Thomas  Sligh,  of 
Baltimore  County,  merchant,  of  the  other  part,  witnesseth ;  whereas, 
Charles  Carroll,  Esq.,  late  of  the  City  of  Annapolis  and  County  of 
Anne  Arundel  aforesaid,  deceased,  by  his  last  will  and  testament  in 
writing,  bearing  date  the  1st  day  of  December,  1718,  amongst  other 
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things  therein  contained,  bequeathed  all  his  lands  in  Baltimore 
County  to  his  sons  Charles  and  Daniel,  as  also  all  his  mortgages,  as 
by  the  said  will,  duly  proved  and  recorded,  may  appear.  And  the 
said  Daniel  Carroll,  by  his  last  will  and  testament  in  writing,  bearing 
date  the  12th  day  of  April,  1734,  did  will  and  authorize  Charles  Car- 
roll, party  to  this  deed,  to  *  sell  all  his  lands  which  should  not  mm^ 
io  any  one  tract  exceed  five  hundred  acres,  as  by  the  said  will  *^* 
and  testament  duly  proved  and  recorded  may  appear. 

Now  this  indenture  witnesseth,  that  the  said  Charles  Carroll,  for, 
&c.,  to  him  in  hand  paid  by  the  said  Thomas  Sligh,  &c.,  unto  him 
the  said  Thomas  Sligh,  his  heirs  and  assigns,  all  the  northernmost 
end  of  a  tract  of  land  called  Mountenay's  Neck,  beginning  at  the 
€u<l  of  two  hundred  and  twenty-four  perches  in  the  easternmost  line 
of  the  said  land,  and  running  thence  north-north-east  seventy- 
six  perches ;  then  west-north-west  one  hundred  and  forty  perches ; 
then  south-south-west  seventy-six  perches;  then  east-south-east 
one  hundred  and  forty  perches  to  the  beginning.  And  all  that 
part  of  Todd's  Range,  except  thirteen  and  a  half  acres,  which 
he  hath  already  agreed  to  exchange  with  the  said  Thomas 
Sligh,  beginning  at  the  end  of  the  south-south-west  seventy-six 
perches  course,  of  part  of  Mountenay's  Neck  above  mentioned,  and 
ronning  thence  south-south-west  fifty-six  perches;  then  northwest 
oue  hundred  and  forty  perches ;  then  east  one  hundred  and  forty 
perches  to  Mountenay's  Neck;  then  to  the  beginning, containing  one 
haudred  and  fifty  acres,  more  or  less;  together  with  all  the  rights, 
profits,  benefits,  privileges  and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining.  To  have  and  to  hold  unto  him  the  said 
Thomas  Sligh,  his  heirs  and  assigns  forever. 

Thomas  Sligh  deed  to  Thomas  Hammond,  14^  a.  pt.  Mountenay's 
Keck.  This  indenture,  made  the  thirty-first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  fifty-nine,  between 
Thomas  Sligh,  of  the  one  part,  and  Thomas  Hammond,  of,  &c.,  of 
the  other  part,  witnesseth,  that  the  said  Thomas  Sligh,  for,  &c.,  hath 
given,  &c.,  unto  him  the  said  Thomas  Hammond,  his  heirs  and  as- 
signs forever,  all  that  part  of  a  tract  or  parcel  of  land  called  Moun- 
tenay's Neck,  lying,  &c.,  beginning  for  the  part  hereby  bargained 
and  sold,  at  a  bounded  post  set  up  for  the  beginning  boundary  of  the 
whole  tract  called  Mountenay's  Neck,  standing  near  the  eastern 
shore  side  of  the  north-west  branch  of  Patapsco  River,  and  running 
thence  north-north-east  fifty-lour  perches  and  fourth  part  •of  ^ -^ 
a  perch,  north  forty -seven  degrees  west,  forty-five  perches  and  ***'^ 
three-fourths  part  of  a  perch,  unto  Peter  Lettick's  part  of  said  land ; 
then  bounding  on  said  Lettick's  part,  south  twenty-one  degrees  and 
fifteen  minutes,  west  fifty-seven  perches  unto  the  aforesaid  north-west 
branch  of  the  Patapsco;  then  bounding  on  the  said  north-west 
branch  the  two  following  courses,  viz :  south  sixty-eight  degrees  east, 
sixteen  perches ;  south  thirty-two  degrees  east,  twenty-two  perches 
and  half  a  perch,  until  it  intersects  the  first  line  of  the  whole  tract, 
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and  then  bounding  on  that  line  reverse  of  the  same  to  the  begin- 
ning post,  containing  fourteen  acres  and  one-foarth  part  of  an  acre, 
more  or  less. 

And  the  plaintiffs  further  proved  that  the  said  Thomas  Hammond 
died  before  the  Revolution,  leaving  William  Hammond  his  eldest 
son  and  heir-at-law,  and  that  he  inherited  all  the  real  estate  of  his 
father  Thomas. 

And  further  offered  in  evidence  two  deeds  from  said  William 
Hammond  to  John  Gomthwaite,  of  the  20th  December,  1775,  and  of 
the  2nd  April,  1779;  two  deeds  from  John  Gornthwaite  to  John 
Hammond,  of  the  24th  December,  1779,  and  of  the  7th  June,  1780; 
a  deed  of  trust  from  John  Hammond  to  John  Anderson,  of  the  4th 
of  March,  1796. 

William  Hammond  to  John  Gornthwaite.  Gonveyance.  This  in- 
denture, made  this  twentieth  day  of  December,  seventeen  hundred 
and  seventy-five,  between  William  Hammond,  of,  &c.,  shipwright,  of 
the  one  part,  and  John  Gornthwaite,  of  the  same  place,  merchant,  of 
the  other  part,  witnesseth,  that  the  said  William  Hammond,  for, 
&c.,  hath  granted,  &c.,  unto  him  the  said  John  Gornthwaite,  bis 
heirs  and  assigns  forever,  all  that  piece  or  parcel  of  land  sitnate, 
lying  and  being  in  the  southeast  addition  to  Baltimore  Town,  being 
part  of  a  tract  or  parcel  of  land  called  Mountenay's  Neck,  and  is  con- 
tained within  the  following  metes  and  bounds,  courses  and  distances, 
viz :  Beginning  for  the  part  hereby  bargained  and  sold  at  the  north- 
west corner  of  Gai'oline  street  and  Wilkes  street,  and  running  thence 
along  Wilkes  street  westerly  seventy  feet;  thence  southerly  parallel 
with  Garoline  street  to  the  out-line  of  the  said  tract  'of 
^^^  laud  called  Mountenay's  Neck;  thence  running  and  bounding 
therewith  to  Garoline  street  aforesaid ;  and  thence  by  a  straight 
line  to  the  beginning;  together  with  all,  &c. 

William  Hammond  to  John  Gomthwaite.  This  indenture,  made 
this  second  day  of  April,  seventeen  hundred  an<i  seventy-nine,  be- 
tween William  Hammond,  of,  &c.,  shipwright,  of  the  one  part,  and 
John  Gornthwaite,  of  the  same  place,  merchant,  of  the  other  part. 
Witnesseth,  that  the  said  William  Hammond,  for,  &c.,  hath  granted, 
&c.,  unto  him,  the  said  John  Gornthwaite,  his  heirs  and  assigns  for- 
ever, all  that  piece,  part  or  parcel  of  land,  situate,  lying  and  being  in 
the  southeast  addition  to  Baltimore  Town,  being  a  part  of  a  tract  of 
land  called  Mountenay's  Neck,  and  is  contained  within  the  following 
metes  and  bounds,  courses  and  distances,  viz :  Beginning  for  tb6 
part  hereby  bargained  and  sold  at  the  end  of  seventy  feet  westerly 
from  the  northwest  corner  of  Garoline  and  Wilkes  street,  and  running 
thence  along  Wilkes  street,  westerly,  one  hundred  feet  to  Petticoat 
lane;  thence  running  and  bounding  on  Petticoat  lane,  southerly, into 
the  water;  thence  running  and  bounding  on  and  with  the  water, 
easterly,  parallel  with  Wilkes  street  one  hundred  feet,  to  that  part  of 
the  said  land  by  the  aforesaid  William  Hammond  heretofore  sold  to 
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the  said  John  GorDtbwaite;  and  then  rnnDing  and  bounding  there- 
with by  a  straight  Hue  to  the  beginning,  together  with  all,  &c. 

The  two  deeds  from  John  Comthwaite  to  John  Hammond,  re- 
coDvejed  the  lots  described  in  the  two  preceding  deeds  from  William 
Hammond  to  John  Comthwaite. 

John  Hammond  to  John  Anderaon.  Deed.  This  was  a  convey- 
ance in  trust,  dated  4th  March,  1795,  reciting,  amongst  other  mat- 
ten:  '^  And  whereas,  a  marriage  is  intended  shortly  to  be  had  and 
sotemnized  between  the  said  John  Hammond  and  a  certain  Elizalieth 
Anderson,  the  sister  of  the  above  named  John  Anderson,  and  the 
said  John  Hammond  being  desirous  of  conveying  the  above  described 
ground  in  trust  for  the  use  of  the  said  Elizabeth  Anderson,  his  in- 
tended wife,  after  his  decease,  and  for  the  other  uses  hereinafter 
mentioned,  he  the  said  John  Hammond  hath  agreed  to  execute  these 
presents; "  and  in  *  consideration  thereof  conveyed  the  legal  ^  ^  ^ 
estate  to  John  Anderson,  in  fee,  in  trust  for  the  use  of  John  ^^'* 
Hammond,  for  life,  without  impeachment  of  or  for  any  manner  of 
waste,  and  also  with  such  power  of  leasing  as  is  hereinafter  con- 
tained. ^^  And  from  and  immediately  after  the  decease  of  the  said 
John  Hammond,  then  to  the  use  and  behoof  of  the  said  Elizabeth 
Anderson,  if  she  shall  survive  him,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life,  without  impeachment  of  or  for  any  man- 
ner of  waste,  and  also  with  such  power  of  leasing  as  is  hereinafter 
contained,  and  from  and  immediately  after  the  determination  of  the 
said  several  estates,  then  to  the  use  of  the  said  John  Anderson  and 
his  heirs  during  the  lives  of  the  said  John  Hammond  and  Elizabeth 
Anderson,  and  the  life  of  the  survivor  of  them,  upon  trust  to  support 
and  preserve  the  contingent  uses  and  estates  hereinafter  limited 
from  being  defeated  or  destroyed,  and  for  that  purpose  to  make 
entries  or  bring  actions  as  occasion  shall  require;  but  nevertheless 
to  permit  and  suffer  the  said  John  Hammond  and  his  assigns  during 
his  life,  and  after  his  decease  the  said  Elizabeth  Anderson,  (if  she 
shall  survive  him,  and  her  assigns  during  her  life,)  and  from  time  to 
time  to  receive  and  take  the  rents,  issues  and  profits  of  the  said 
premises  to  and  for  his,  her  and  their  own  use  and  benefit  respec- 
tively, and  from  and  immediately  after  the  decease  of  the  survivor 
of  them,  the  said  John  Hammond  and  Elizabeth  Anderson,  to  the 
^se  and  behoof  of  all  and  every  the  children  of  the  said  Elizabeth 
Anderson,  by  the  said  John  Hammond  lawfully  to  be  begotten,  to  be 
equally  divided  between  or  among  them,  if  more  than  one,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenant'S,and 
to  their  heirs  and  assigns  forever;  but  if  any  of  the  said  children 
shall  not  have  arrived  at  the  age  of  twenty-one  years  at  the  decease 
of  their  said  parents,  then  upon  his  further  trust,''  &c. 

And  the  plaintift'  also  proved  that  John  Hammond  intermarried 
with  the  plaintiff  in  this  case  soon  after  the  execution  of  the  said 
last  mentioned  deed ;  that  she  was  the  sister  of  said  John  Anderson ; 
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that  John  Anderson  died  about  the  year  1805,  and  John  Hammond 
soon  after  him. 

MMm  *  The  plaintiff  further  offered  in  evidence  the  permission  to 
^^^  John  Hammond,  of  the  Baltimore  Port  Wardens,  to  extend 
his  ground  to  the  south  side  of  Aliceanna  street,  dated  llth  Sep- 
tember, 1784;  also  the  patent  of  Todd's  Range,  1st  June,  1700,  viz: 

"  At  a  meeting  of  the  Baltimore  Port  Wardens,  Baltimore,  Sep- 
tember llth,  1784,  present,  Samuel  Purviance,  president,  John 
Sterett,  Samuel  Smith,  Thomas  Elliot,  Richard  Eidgely,  Thos.  Bas- 
sell,  Daniel  Bowly,  William  Patterson,  Robert  Henderson.  The 
board  took  into  consideration  the  application  of  John  Hammond,  and 
thereupon  ordered,  that  John  Hammond  shall  be  permitted  to  ex- 
tend his  wharf  in  a  south  direction,  parallel  with  Caroline  street,  to 
the  south  side  of  Aliceanna  street  extended,  he,  the  said  John  Ham- 
mond, engaging  to  leave  the  width  of  Aliceanna  street  open  forerer 
hereafter  a«  a  public  highway." 

And  the  patent  to  James  Todd,  for  Todd's  Range,  dated  1st  Jane, 
1700,  for  all  that  tract  or  parcel  of  land  heretofore  called  by  the 
name  of  Cole's  Harbor,  but  now  called  Todd's  Range,  ^^  beginning  at 
a  bounded  white  oak,  standing  in  the  line  of  a  parcel  of  land  formerly 
belonging  to  Alexander  Mountenay,  and  now  in  the  possession  of  the 
aforesaid  Todd,  and  running  west  to  a  bounded  red  oak  standing  by 
a  small  branch  called  the  Spring  Branch,  then  more  west  seventy- 
five  perches,  to  a  double  white  oak,  in  all  containing  three  hundred 
and  twenty  perches ;  then  north-northeast,  two  hundred  and  seventy- 
five  perches  to  a  red  oak,  being  a  bound  tree  of  the  aforesaid  Moan- 
tenay's  land,  and  then  south-southwest  with  the  said  Monntenay's 
line  to  the  first  bounded  tree,  containing  and  now  laid  out  for  five 
hundred  and  ten  acres,  more  or  less,  according  to  the  certificate  of 
survey  thereof,  taken  and  returned  into  our  Land  Office,  bearing 
date  the  seventeenth  day  of  February,  one  thousand  six  hundred 
and  ninety-eight,  and  there  remaining,  together  with  all  the  rights, 
profits,  benefits  and  privileges  thereunto  belonging,  (Royal  Mines  ex- 
cepted.)   To  have  and  to  hold,  &c. 

MMg^  •The  plaintiff  also  offered  a  record  of  a  judgment  and  re- 
'*'*^  CO  very  in  ejectment  in  the  Provincial  Court,  of  YoaJcley  and 
Company's  Agen%  Lessee  vs.  John  Eurst,  April  Session,  1705,  for  "the 
three  hundred  acres  of  land  aforesaid,  lying  in  the  county  aforesaid, 
and  late  in  the  tenure  or  occupation  of  James  Todd,  of  the  aforesaid 
county,  planter,  beginning  at  a  bounded  white  oak  on  a  point,  being 
the  first  bounded  tree  of  Cole  Harbor,  by  the  northwest  branch,  and 
ruuning  down  the  river  or  branch,  e<i8tsoutheast,  for  breadth  one 
hundred  and  forty  perches,  to  a  locust  post  on  a  little  point,  and  then 
with  a  line  drawn  north-northeast,  with  the  line  of  Mountenay's 
land,  for  length  of  two  hundred  twenty-four  perches  to  a  bounded 
white  oak,  standing  in  the  said  line,  then  with  a  line  drawn  west- 
northwest  one  hundred  and  forty  peix;hes  to  a  red  oak,  standing  in 
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the  north-northeast  line  of  the  said  land  of  Monntenay's,  then  Fan- 
ning with  the  said  land  sonth-southwest  fifty-six  perches  to  a  white 
oak,  then  with  a  line  drawn  northwest  two  degrees  south,  for  the 
length  of  two  hundred  fonr  perches  to  a  gum  tree,  standing  near  the 
said  branch,  then  with  a  line  drawn  south-southwest  seventy-five 
parches  to  a  white  oak,  standing  in  the  comer  of  the  old  field  by  the 
falls  or  branch  aforesaid,  then  with  a  line  drawn  southeast  and  by 
sooth  to  the  said  branch,  and  with  said  branch  southeast  and  by 
south  to  the  first  bounded  tree." 

And  also  offered  in  evidence  a  certified  extract  from  the  debt 
books,  viz :  ^ 

I  hereby  certify  that  in  the  debt  book  for  Baltimore  County,  for 
the  year  1754,  in  page  21,  there  is  the  following  entry,  viz : 

Itdnt, 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  100  acres. .  .£040 

Also  in  the  debt  book  for  said  county,  for  the  year  1755,  in  page 

22,  is  the  following  entry,  viz : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres.  ..£080 
Also  in  the  debt  book  for  said  county,  for  the  year  1756,  in  page 

24,  is  the  following  entry,  viz : 
Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres.  ..£080 
•  Also  in  the  debt  book  for  said  county,  for  the  year  1757,    mm^ 

in  page  19,  is  the  following  entry :  ^^1 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres £0  8  0 

Also  in  the  debt  book  for  said  county,  for  the  year  1758,  in  page 

23,  is  the  following  entry : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres £0  8  0 

Also  in  the  debt  book  for  said  county,  for  the  year  1759,  in  page 
20,  is  the  following  entry : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  184  acres £0  7  4 

Part  of  Mountenay's  Neck  and  Todd's 

Bange,  150  acres 06  0 

Also  in  the  debt  book  for  said  county,  for  the  year  1760,  in  page 
20,  is  the  following  entry  : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres.  ..£080 

Also  in  the  debt  book  for  said  county,  for  the  year  1761,  in  page 
19,  is  the  following  entry : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  200  acres £0  8  0 

Also  in  the  debt  book  for  said  county,  for  the  year  1762,  in  page 
19,  is  the  following  entry  : 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  184  acres..  .£074 

Part  of  Mountenay's  Neck  and  Todd's 

Kange,  150  acres 060 

Also  in  the  debt  book  for  said  county,  for  the  years  1763,  1764, 
1765, 1766, 1768,  and  1769,  in  page  19,  are  the  following  entries,  viz: 

Thos.  Sligh,  Dr.  part  of  Mountenay's  Neck,  184  acres.  .£0  7    4 


344  CASEY  vs.  IKLOES  bt  ax.— 1  GILL. 

Part  of  Monntenay's  Neck  and  Todd's 

Bange,  148  acres 0  5  11 

The  plaintiff  further  proved  that  some  time  after  the  death  of  the 
said  John  Hammond,  the  plaintiff  in  this  case  intermarried  with  a 
certain  Bobert  Casey,  who  departed  this  life  some  time  before  the 
im pet  ration  of  the  writ  in  this  case. 

The  plaintiff  farther  offered  in  evidence  the  lease  from  John  Ham- 
mond to  Thomas  McDowal,  dated  the  8th  February,  1798,  for  the 
lot  marked  Ko.  10  on  the  plat. 

The  plaintiff  also  offered  in  evidence  the  ordinance  of  the  Mayor 
and  City  Council,  of  the  11th  March,  1823. 

^  ♦  The  plaintiff  further,  by  Ephraim  Smith  and  others,  offered 

^^^  in  evidence  the  plots  and  explanations  in  this  case,  and  proved 
that  the  location  of  the  above  deeds,  patents,  record  and  permission 
were  correctly  made  thereon ;  and  proved  that  John  Hammond,  dur- 
ing his  life-time,  filled  up  and  improved  a  part  of  his  lot  on  the  east 
side  of  Caroline  street,  fronting  on  water,  and  in  this  way,  and  by  a 
wash  that  came  down  Caroline  street,  a  bar  was  made  above  ordi- 
nary high- water  mark,  which  extended  in  part  to  the  property  leased 
to  McDowal;  that  after  this  lease  McDowal  continued  to  fill  up  bis 
lot  until  about  the  year  1800,  when  he  erected  a  house  and  endofled 
it  with  a  board  fence ;  that  the  ground  at  the  time  when  it  was  tbas 
enclosed  was  raised  above  ordinary  high  tide,  and  that  it  has  re- 
mained in  that  condition  until  the  present  time }  that  John  Ham- 
mond, during  his  life-time,  and  the  plaintiffs  since  his  death,  have 
collected  the  rent  of  the  property  leased  to  McDowal;  that  the 
northern  blue  shaded  line,  beginning  at  A,  shows  correctly  where 
the  water  ran  at  ordinary  high  tides  in  1783.  And  the  more  south- 
ern blue  shaded  line,  beginning  at  C,  show  the  water  line  in  1801; 
that  the  water  continued  to  flow  nearly  in  the  same  way  until  the 
year  1824,  with  the  exception  of  the  improvement  and  filling  up 
made  by  Hammond  and  McDowal,  as  above  mentioned.  That  there 
was  a  great  wash  that  came  down  Caroline  street,  crossing  the 
square  of  the  plaintiff  from  the  southeast  intersection  of  Fleet  and 
Caroline  streets,  and  flowing  in  a  southwesterly  direction  towards 
Spring  street,  where  it  intersecttS  Aliceana  street ;  that  the  deposits 
of  this  wash  was  very  considerable,  and  the  effect  of  it  was  to  render 
the  water  on  the  upper  part  of  the  square  of  ground  above  Aliceana 
street  much  shallower  than  it  was  before,  so  that  there  was  on  each 
side  of  the  wash  a  mud  flat,  that  was  left  nearly  bare  at  low  tides, 
but  the  water  was  shallower  above  than  it  was  at  Aliceana  street; 
that  the  wash  down  Caroline  street  was  diverted  in  an  easterly 
direction  from  the  cove  in  1808,  when  the  deposit  was  stopped;  that 
along  the  north  side  of  Lancaster  street  there  was  filling  up  by  the 
.  ^  city  before  any  was  done  north  of  it,  and  that  along  that  line 
^^^  *  there  were  considerable  deposits  of  earth  made  at  places, 
the  water  running  in  the  intervals  between  them;  that  this  was 
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foar  or  five  years  before  the  city  began  to  flU  ap  above  ;  that  along 
Harford  ran  there  was  a  good  deal  of  deposits  by  allavion  at  that 
period,  so  that  Harford  ran  coald  not  be  passed  through  except  by 
tunnels;  tliat  John  Hammond  was  in  piossession  of  the  property 
from  Wilkes  to  Fleet  streets,  and  filled  it  up  east  and  west  of  Caro- 
line street,  and  collected  the  rents  from  McDowaPs  house,  and  Mrs. 
Casey  since  his  death ;  that  McDowal  built  a  house  about  the  year 
1800,  a  year  or  two  after  he  got  his  lease,  on  the  ground  marked  on 
the  plat  leased  by  him  from  Hammond ;  and  farther,  on  cross-exami- 
nation, proved  that  William  Inloes'  fence  could  not  be  seen  from 
Wilkes  street ;  that  the  logs  of  the  fence  did  not  join  Inloes'  ground, 
but  commenced  rather  eastwardly  of  Caroline  street,  and  by  said 
Smith ;  that  the  old  people  used  to  laugh  at  Inloes  for  putting  it 
ap  'y  that  one  Spencer  had  a  fence  extended  from  a  point  west  of 
Spring  street  towards  Canal  street ;  that  Spencer's  fence  and  Inloes 
did  not  join,  and  that  Inloes'  fence  did  not  go  as  far  as  Spring 
street. 

And  the  plaintiff  further  offered  evidence  by  James  W.  Collins, 
that  he  was  City  Commissioner  and  Port  Warden  in  the  year  1823 : 
that  in  that  year  the  whole  north  line  of  Lancaster  street  from  Canal 
street  east  to  west  side  of  Caroline  street,  had  been  for  some  time 
logged ;  that  along  the  line  there  are  deposits  of  earth  thrown  there 
by  the  mud  machines,  and  that  the  mud  running  over  had  gone 
toward  filling  up  the  ground  immediately  north  of  the  north  line  of 
Lancaster  street,  and  to  fill  up  at  the  east  side  of  Caroline  street 
very  little  groand  showed,  except  at  the  corner  of  Canal  street;  that 
there  was  an  opening  at  Caroline  and  Lancaster  streets,  through 
which  scows  went ;  that  from  Lancaster  st.  northerly  above  Aliceana 
street  (with  the  exception  of  the  ground  projecting  as  marked 
on  the  plat  as  Inloes'  groand,  near  the  corner  of  Aliceana  street 
and  Strawberry  alley,)  the  water  ran  in  1823  along  the  eastern 
side  of  Strawberry  alley,  and  was  deep  there,  and  that  the  water 
covered  the  ground  (except  where  there  were  *  the  deposits  M^g^ 
aforesaid,  which  did  not  extend  to  Aliceana  st.)  northerly  ^^^ 
from  Lancaster  street  beyond  Aliceana  and  westerly  of  Strawberry 
alley ;  that  he  left  the  work  of  filling  up  in  1829 ;  that  the  ground 
had  been  thrown  over  the  north  side  of  Lancaster  street,  but  had 
not  in  1829  filled  up  as  far  as  Aliceana  street;  that  he  saw  nothing 
of  William  Inloes'  fence  in  1823. 

And  the  plaintiff  further  proved  by  William  Davy,  that  he  married 
in  the  family  of  Thomas  Hammond,  having  married  the  daughter  of 
William  Hammond,  who  was  the  eldest  son  of  Thomas ;  that  Thomas 
died  before  the  Revolution,  and  that  William,  as  the  eldest  son  in- 
herited his  estate  under  the  English  law ;  that  Thomas  Hammond 
had  two  sons,  was  a  sea  captain,  and  died  in  Boston ;  that  he  lives 
at  the  corner  of  Bond  and  Wilkes  streets,  and  has  lived  there  many 
years,  and  knows  how  the  water  ran  in  1819 ;  that  Caroline  street 
was  lower  than  Strawberry  alley,  and  the  water  would  run  through 
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it  high  up ;  that  the  filling  np  along  Aliceana  street  and  Oaroline 
street,  was  completed  four  or  five  years  ago  in  a  proper  state  for 
passing  from  Fleet  street  down  to  Aliceana  street.  Six  or  seven  .years 
ago  the  ground  from  Lancaster  to  Aliceana  street  was  not  yet  filled  op; 
that  the  fence  of  William  Inloes  was  put  up  between  1808  and  1812; 
that  the  water  at  high  tide  ran  over  it,  and  the  tide  was  enough  to 
break  it  down  with  ice,  and  that  it  broke  away  at  times  and  was 
kept  up  by  repairs  seven  or  eight  years ;  and  that  he  does  not  know 
that  it  remained  until  the  city  filled  up ;  that  it  was  before  the  war 
that  he  saw  it  last  renewed  ;  that  it  was  a  trifiing  affair  to  stop  tbe 
mud  ;  that  boats  could,  in  a  smart  tide,  go  over  it;  that  it  extended 
westerly  about  two  or  three  hundred  feet,  but  not  west  of  Spring 
street;  that  it  was  made  of  stakes  driven  down  into  the  mud  seven 
or  eight  inches  wide  and  about  an  inch  thick ;  that  the  stakes  did 
not  go  up  to  the  land,  and  that  between  them  and  the  land  there 
were  logs  which  went  about  half  a  square,  and  about  sixty  feet  oat; 
that  there  wa«  no  wash  where  the  logs  were ;  that  tbe  wash  ran  down 
Caroline  street  to  Inloes'  fence,  and  was  by  it  turned  westerly  of 
the  fence ;  that  he  saw  Inloes  repairing  his  fence  two  or  three  times; 
/f  i^i  ^^^^  *  Inloes  said  he  wanted  to  go  to  Eden  street  to  fill  up  his 
^^'-  lot;  that  witness  built  houses  for  Inloes  on  Aliceana  street, 
west  of  Strawberry  alley;  that  he  knew  Joshua  Inloes'  wharf;  that 
the  water  was  deep  at  its  north  and  south  sides,  and  that  vessels 
could  come  up  to  it,  carrying  seven  or  eight  feet  depth  of  water; 
that  William  Hammond  died  in  1783  or  1784;  that  before  he  died 
he  had  sold  nearly  all  his  property;  that  he  left  a  son  Thomas  and 
three  daughters,  and  that  this  Thomas  died,  while  a  boy,  in  the 
year  1797. 

The  plaintiff  further  offered  proof  by  eToseph  Owens,  that  in  the 
year  1819  he  was  appointed  City  Commissioner  and  Port  Warden, 
and  so  continued  until  1825;  that  in  1823  the  water  flowed  to  tbe 
eastern  side  of  Strawberry  alley,  above  Aliceana  street  and  from 
Lancaster  street,  and  was  deep  there ;  that  he  acted  as  City  Com- 
missioner under  the  Ordinance  of  1823  for  filling  up  the  cove,  and 
under  the  ordinance  contracted  with  parties  for  filling  up  to  tbe 
extent  as  required  according  to  the  ordinance  by  the  Commissioner 
of  Health,  the  limits  for  the  filling  up  were,  (as  shown  by  witness 
on  a  plat,  now  exhibited,  made  by  the  city,)  along,  the  eastern  side 
of  Strawberry  alley,  extending  northerly,  bat  not  as  far  westerly  as 
between  Caroline  and  Spring  streets.  Cross-examined,  he  says, 
that  the  owners  of  ground  south  of  William  Inloes'  lot  entered  into 
contracts  under  the  ordinance  for  filling  up ;  that  he  does  not  remem- 
ber that  any  improvements  or  filling  up  was,  under  the  Ordinance 
of  1823,  directed  by  the  Board  of  Health  to  be  made  in  front  of  tbe 
grounds  on  Wilkes  street ;  that  he  does  not  remember  calling  on 
Mrs.  Casey  as  an  owner  of  ground  on  Wilkes  street,  nor  on  what 
owners  there  he  called ;  that  the  depositing  of  mud  could  have  been 
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seen  from  Wilkes  street ;  that  no  notice  was  given  by  any  one  own- 
ing lots  on  Wilkes  street,  not  to  go  on  with  the  filling  up. 

The  defendants,  to  prove  the  issue  on  their  part,  offered  in  evidence 
the  following  patents,  deeds  and  other  papers,  to  wit : 

The  escheat  patent  of  Monnteuay's  Neck,  dated  7th  July,  1737. 

The  patent  of  Island  Point  to  said  Fell,  dated  15th  June,  1734. 

•  The  will  of  William  Fell,  (the  elder,)  dated  12th  January,  .  _^ 
1746.  *S* 

Deed  of  Edward  Fell  to  Thomas  Sligh,  dated  19th  August,  1758 ; 
also,  deed  from  Samuel  Wheeler  and  wife  to  David  Jones,  22nd 
March,  1685. 

The  patent  of  Bold  Venture,  dated  20th  March,  1695. 

The  escheat  certificate  of  Mountenay's  Neck,  dated  14th  April, 
1737. 

The  patent  of  Long  Island  Point,  dated  lOtb  July,  1671. 

The  certificate  of  Fell's  Prospect  to  Edward  Fell,  dated  20th  May, 
1761. 

The  following  is  a  copy  of  the  patent  of  Moun  ten  ay's  Neck  in  the 
case  of  Rogers  et  al,,  Lessee  vs.  Moore : 

William  Fell's  Patent — ^200  acres  Mountenay's  Neck.  Charles,  &c. 
Know  ye,  that  whereas  William  Fell,  of  Baltimore  County,  by  his 
petition  to  our  agents  for  management  of  land  affairs  within  this 
Province,  did  heretofore  set  forth  that  there  was  escheat  unto  us  a 
certain  tract  or  parcel  of  land,  called  Mountenay's  Neck,  lying  and 
being  in  the  county  aforesaid,  originally,  on  the  30th  day  of  June, 
1663,  granted  unto  a  certain  Alexander  Mountenay,  for  two  hundred 
acres  under  old  rent :  that  afterwards,  on  the  22nd  of  March,  1685, 
a  certain  Samuel  Wheeler  and  Ann,  his  wife,  by  their  indenture  of 
bargain  and  sale,  conveyed  the  said  land  to  a  certain  David  Jones, 
who  died  therefore  possessed,  intestate,  and  without  heirs,  by  which 
means,  or  for  want  of  heirs  of  the  said  Alexander  Mountenay,  or 
regular  conveyances  from  the  first  taker  up,  the  same  is  become 
escheat  unto  us  as  aforesaid,  and  the  petitioner  being  the  first  dis- 
coverer thereof,  humbly  prayed  to  be  admitted  to  its  purchase,  be 
the  same  escheat  by  the  means  aforesaid,  or  by  any  other  ways  or 
means  whatsoever,  and,  &c. 

We  do  therefore,  in  consideration  thereof,  and  other  the  premises, 
hereby  give,  grant  and  confirm  unto  him  the  said  William  Fell,  all 
that  the  aforesaid  tract  or  parcel  of  escheat  land,  now  resurveyed, 
and  called  Mountenay's  Neck,  lying  and  being  in  the  county  afore- 
said: Beginning  at  a  bounded  white  oak  standing  on  the  north  side 
of  the  north-west  branch  •  of  Patapsco  Eiver,  and  near  the  .  ^ 
mouth  of  a  small  branch  descending  into  the  north-west  ^^^ 
branch,  which  tree  was  bounded  by  commissioners  appointed  to  ex- 
amine evidences  concerning  the  bounds  of  the  same  tract  of  land, 
at  the  place  where  the  original  beginning  tree  did  stand,  and  running 
thence  up  the  said  north-west  branch  and  over  the  mouth  of  a  cove 
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west-Dorth-west  one  hundred  perches  to  a  bounded  red  oak,  at  or 
near  the  place  whereat  the  second  bounded  tree  did  stand,  thence 
north-north-east  three  hundred  and*  twenty  perches,  east-soath-east 
one  hundred  perches,  and  thence  south-south-west,  (as  expressed  in 
the  grant,)  unto  the  beginning,. containing  and  laid  out  for  two  hnn 
dred  acres,  more  or  less,  according  to  the  certificate  of  resurvey 
thereof,  taken  and  returned  into  our  land  office,  bearing  date  the 
27th  day  of  April,  1737,  and  there  remaining,  together  with,  &c. 

William  Fell — ^Patent — 85  acres — Island  Point.  Charles,  &c. 
Know  ye,  that  whereas,  Carroll,  of  the  City  of  Annapolis,  in  Anno 
Arundel  County,  Chirurgeon,  by  his  humble  petition  to  our  agent 
for  management  of  land  affairs  within  the  Province,  did  heretofore 
set  forth  that  a  certain  William  Poultney,  of  Baltimore  County,  died, 
was  possessed  of  a  tract  of  land  called  Island  Point,  situate  on  a 
branch  of  Patapsco  Biver,  granted  unto  the  said  Poultney  for  one 
hundred  acres,  by  patent  bearing  date  the  10th  day  of  July,  Anno 
Domini  1671,  and  died  thereof  possessed  Anno  Domini  1674,  and 
although  an  alien,  made  a  will  and  devised  the  same  to  Edward 
Monfrett,  likewise  an  alien,  in  the  words :  ^^  Item.  I  give  and  bequeath 
unto  Edward  Moufrett,  of  Patapsco,  all  my  lands,  goods  and  chat- 
tels ;"  whereby  the  said  Monfrett,  as  the  petitioner  conceived,  had 
but  an  estate  for  life,  although  that  he  the  said  Poultney  was  capa- 
ble of  devising  the  said  land,  and  that  after  thie  decease  of  the  said 
Monfrett,  the  said  land  would  come  to  the  heirs  of  the  said  Poult- 
ney ;  but  so  it  was,  that  no  heirs  of  the  said  Poultney  or  Monfrett 
had  since  appeared  to  claim  the  said  land,  by  means  whereof,  or 
some  other  the  causes  before  set  forth,  the  petitioner  conceived  the 
same  become  escheat  unto  us  as  aforesaid,  and  inasmuch  as  the 
-  -  petitioner  had  been  ♦  the  first  discoverer,  prayed  to  be  ad- 
^^^  mitted  to  its  purchase,  and,  &c.  In  pursuance  whereof,  it  is 
certified  into  our  land  office,  that  the  said  tract  is  resurveyed,  by 
which  it  appears  that  the  whole  now  contains  the  quantity  of  eightj- 
five  acres,  whereof  fourt-een  acres  is  vacant  land  added,  for  which 
said  escheat  and  vacancy  the  said  Charles  Carroll  has,  according  to 
our  instructions  to  Edmund  Jenings,  Esq.,  our  present  Judge  of  oor 
land  office,  bearing  date  at  Annapolis,  the  14th  of  June,  1733,  paid 
and  satisfied  unto  Daniel  Dulany,  Esquire,  our  present  agent  and 
receiver  general,  for  our  use,  as  well  the  sum  of  seven  pounds  ster- 
ling, being  one-third  part  of  the  value  set  on  the  said  escheat,  as 
also  the  sum  sf  six  shillings  sterling,  for  the  rights  to  the  vacancy 
added ;  but  before  our  grant  thereon  to  him  did  issue,  he  the  said 
Charles  Carroll  did,  on  the  4th  of  June,  1734,  for  a  valuable  con- 
sideration, assign,  sell,  transfer  and  make  over  unto  William  FeU,  of 
Baltimore,  his  heirs  and  assigns  forever,  all  his  right,  title  and  inte- 
rest, of,  in  and  to  the  said  land  and  the  certificate  thereof,  who  has 
supplicated  us  that  our  letters  patent  of  confirmation  may  now  iflsne 
unto  him,  which  we  have  thought  fit  to  condescend  unto.    And  ve 
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do,  in  consideration  thereof  and  other  the  premises,  heveby  give, 
grant,  and  confirm  unto  him  the  said  William  Fell,  all  that  the  afore- 
said tract  or  parcel  of  escheat  land,  with  its  vacancy  added,  now  re- 
snrveyed,  and  still  called  Island  Point,  lying  and  being  in  Baltimore 
Goanty :    Beginning,  &c. 

The  last  will  of  William  Fell,  dated  12th  January,  1746,  devised  as 
follows : 

In  some  good  degree  of  the  fear  of  Almighty  Ood,  it  seemeth  good  to 
me,  William  Fell,  of  Baltimore  County,  in  the  Province  of  Maryland, 
to  make  and  declare  this  to  be  my  last  will  and  testament,  relating 
to  those  things  it  hath  pleased  G<>d  to  bless  me  with  in  this  world, 
in  manner  and  form,  following :  First.  My  will  and  desire  is  that 
all  those  debts,  &c. 

Item.  I  give  and  beqaeath  unto  my  son  Edward  Fell,  three  tracts 
of  land,  called  Long  Island  Point,  Cole  Harbor  and  Trynkeltfleld ; 
also,  all  the  south  part  of  a  tract  of  land  called  Mountenay's  Neck, 
as  shall  be  found  lying  on  the  south, side  *  of  the  main  road  ^  .  . 
now  lying  through  the  said  tract,  &c.;  also,  I  give  and  bequeath  ^^^ 
unto  my  daughter  Catharine  the  remaining  north  part  of  my  tract  of 
land  already  mentioned  by  name  of  Monntenay's  Neck,  lying  on  the 
north  side  of  the  main  road  aforesaid,  and,  &c. 

Edward  Fell  to  Thomas  Sligh,  200  acres  Mountenay's  Neck.  By 
indenture  dated  17th  August,  1758,  conveyed  all  his,  the  said  Edward 
Fell,  his  right,  title,  interest,  property,  claim  and  demand,  as  well  in 
equity  as  in  law,  of,  in  and  to  all  that  tract  or  parcel  of  land  and 
premises,  lying  and  being  in  the  county  aforesaid,  on  the  north-west 
branch  of  Patapsco,  called  Mountenay's  Neck,  containing  two  hun- 
dred acres,  more  or  less.  To  have  and  to  hold  the  said  bargained 
tract  or  parcel  of  land  and  premises,  with  the  appurtenances,  and 
every  part  and  parcel  thereof,  unto  him  the  said  Thomas  Sligh,  his 
heirs  and  assigns  forever,  and  to  his  and  their  only  proper  use  and 
behoof. 

Samuel  Wheeler  and  wife  to  David  Jones.  Know  all  men  by  these 
fresentSj  that  I,  Samuel  Wheeler,  and  Ann  Wheeler,  my  wife,  for 
divers  good  causes  and  considerations  hereunto  moving,  have  made, 
constituted  and  appointed,  and  do,  by  these  presents,  ordaiu,  con- 
stitute and  appoint  my  well-beloved  friend, Thomas Lightfoot,  forme 
and  in  my  stead,  to  transfer,  convey  and  make  over  unto  David 
Jones,  of  Baltimore  County,  all  that  parcel  of  land  called  Mounte- 
nay's  Neck,  being  two  hundred  acres  of  land,  lying  upon  the  north- 
west branch  of  Patapsco  River,  and  we,  the  said  Samuel  and  Ann, 
do  hereby  ratify  and  confirm  and  allow  what  our  said  attorney  shall 
act  or  do  in  the  premises,  to  be  of  as  much  strength  and  power  in 
law  as  we  ourselves  were  then  and  there  present.    Witness  our 

hands  and  seals  this 1686. 

Samuel  Wheeleb,    [Seal. 
Ann  Wheeleb,  [Seal.' 
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Signed,  sealed  and  delivered  in  thepresenceofoB,  Edward  BatsoD, 
William  Baroll. 

Jane  1st,  1686.  In  open  Ck)urt  in  Baltimore  County,  Mr.  Thomas 
Mf^g^  Ligbtfoot  came  and  acknowledged  himself  to  be  the  *  attorney 
*^^  of  Samuel  Wheeler  and  his  wife,  for  the  making  orer  a  pared 
of  laud  unto  the  within  mentioned  David  Jones,  called  Monntenay's 
Neck. 

Memorandum.  That  the  blank  in  the  above  power  of  attorney 
was  left  in  the  original  record. 

•  Certified — ^per,       EoaEB  Matthews,  Transcriber. 

Transcribed  from  liber  C,  No.  1,  folio  189. 

This  indenture,  made  the  twenty-second  of  March,  in  the  year  of 
our  Lord,  God  everlasting,  one  thousand  six  hundred  and  eighty-five, 
between  Samuel  Wheeler  and  Ann  Wheeler,  of  Cecil  County,  his 
wife,  in  the  Province  of  Maryland,  gentleman,  of  the  one  part,  and 
David  Jones,  of  Baltimore  County,  of  the  aforesaid  Province,  gen- 
tleman, of  the  other  part,  witnesseth,  that  the  said  Samuel  Wheeler 
and  Ann  Wheeler,  his  wife,  for  a  valuable  consideration  already  in 
hand  received,  have  bargained,  sold  and  made  over,  and  do,  by  these 
presents,  absolutely  bargain,  &c.,  from  me,  my  heirs  and  assigns, 
unto  the  aforesaid  David  Jones,  his  heirs  and  assigns,  all  that  tract 
or  parcel  of  land  called  Monntenay's  Neck,  lying  in  Baltimore  County 
and  upon  the  north  side  of  Patapsco  River,  and  upon  the  north  side 
of  the  north-west  branch  of  the  said  river :  Beginning  at  a  marked 
red  oak  by  a  little  branch,  and  running  up  to  the  north-west  branch 
west-north-west  one  hundred  perches,  over  a  cove  into  a  marked 
white  oak  standing  on  a  point,  then  running  north-north-east  into 
the  woods  three  hundred  and  twenty  perches,  then  running  east- 
south-east  one  hundred  perches,  then  running  south -south-west  to 
the  first  tree,  for  two  hundred  acres  of  land,  more  or  less.  Together 
with  all  tlie  estate,  right,  title,  interest,  claim  and  demand  whatso- 
ever, of  him  the  said  Samuel  Wheeler  or  Ann  Wheeler,  his  wife, 
their  heirs,  executors  or  administrators.    To  have  and  to  hold,  &c 

This  conveyance  of  land,  with  the  appurtenances  thereof,  was 
acknowledged  and  made  over  by  Thomas  Lightfoot,  the  attorney  of 
Samuel  Wheeler  and  Ann  Wheeler,  unto  David  Jones,  and  was  then 
^  and  there  acknowledged  to  be  their  act  *  and  deed,  before  as, 
^^'  this  1st  day  of  June,  1686,  in  open  Court  in  Baltimore 
County.  Signed,  per  order, 

Thomas  HEDaE,  Cl'k  Bait.  Co. 

Transcribed  from  liber  C,  No.  1,  folio  200,  300,  301  and  302. 

John  Oulton's  Patent,  161  Acres — ^Bold  Venture.  Charles,  Ac. 
To  all,  &c.:  Know  ye,  that  for  and  in  consideration  that  John  Oulton, 
of  Baltimore  County,  in  our  said  Province  of  Maryland,  hath  dae 
unto  him  one  hundred  sixty -one  acres  of  land  within  our  said  Province 
being  due  unto  him  by  virtue  of  a  warrant  for  five  hundred  acres, 
granted  him  the  26th  November,  1695,  as  appears  in  our  land  office, 
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and  apoQ  such  conditions  and  terms  as  are  expressed  in  oar  condi- 
tions of  plantations  of  our  said  Province,  bearing  date  the  5tb  day 
of  April,  1684,  and  remaining  upon  record  in  our  said  Province  of 
Maryland.  We  do  hereby  grant  unto  bim  tbe  said  John  Oulton,  his 
heirs  and  assigns,  all  that  tractor  parcel  of  land  called  Bold  Venture, 
lying  on  the  north  side  of  Patapsco  Kiver,  and  on  the  north  side  of 
Whetstone  branch:  Beginning  at  a  bounded  white  oak,  standing 
by  the  branch  side,  it  being  a  bound  tree  of  Ponntny's  Point,  and 
running  thence  north-north-east  fifty-eight  perches  to  a  bounded  red 
oak  of  Mountenay'i,  then  with  Mouutenay's  land  west-northwest 
one  hundred  perches  to  a  bounded  white  oak  of  Mouutenay's,  then 
with  Mouutenay's  long  line  north-north-east  three  hundred  twenty 
perches,  then  westnorth-west  fifty-four  perches,  then  south-south- 
west three  hundred  twenty  perches  to  a  lH>unded  ash,  then  south- 
south-west  two  degrees  southerly  twenty- four  perches  to  the  river 
side,  then  down  the  river  south-south-east  two  degrees  easterly 
eleven  perches,  then  south-south-west  two  degrees  southerly  twenty- 
four  perches,  then  with  a  direct  line  to  the  first  tree,  containing,  and 
now  laid  out  for  one  hundred  sixty-one  acres  of  land,  more  or  less, 
according  to  the  certificate  of  survey  thereof,  taken  and  returned 
into  our  land  office,  bearing  date  the  23d  December,  1695,  and  there 
remaining,  together,  &c.  To  have  and  to  hold  the  same  unto  tbe 
said  John  Oulton,  his  heirs  and  assigns  forever,  &c. 

•April  14th,  1737.  Whereas  William  Fell,  of  Baltimore 
County,  by  his  petition  to* his  lordship's  agent  for  manage-  '*^® 
ment  of  land  affairs  within  this  Province,  has  set  forth  that  there 
is  escheat  unto  his  lordship  a  certain  tract  or  parcel  of  land  called 
Mouutenay's  Neck,  lying  and  being  in  the  county  aforesaid,  origi- 
nally, on  the  30th  day  ot  June,  1663,  granted  unto  a  certain  Alex- 
ander Mountenay,  for  the  quantity  of  200  acres,  under  old  rent ;  that 
afterwards,  on  tbe22d  March,  1685,  a  certain  Samuel  Wheeler  and 
Ann,  his  wife,  by  their  indenture  of  bargain  and  sale,  conveyed  the 
said  land  to  a  certain  David  Jones,  who  died  thereof  possessed,  in- 
testate, an4  without  heirs,  by  which  means,  or  for  want  of  heirs  of 
the  said  Alexander  Mountenay,  or  regular  conveyances  from  him  as 
first  taker  up,  the  same  is  become  escheat  to  his  lordship  as  afore- 
said; and  the  petitioner  being  the  first  discoverer  thereof,  humbly 
prayed  to  be  admitted  to  its  purchase,  be  the  same  escheat  by  the 
means  aforesaid,  or  by  any  other  ways  and  means  whatsoever,  and 
a  special  warrant  to  re-survey  the  same,  with  liberty  of  adding  any 
vacant  land  that  can  be  found  thereto  contiguous,  &c.;  that  upon 
return  of  a  certificate  of  such  re-survey,  he  paying  his  lordship's 
agent  such  reasonable  price  as  shall  be  agreed  upon  for  the  purchase 
of  said  escheat,  and  making  good  rights  to  the  vacancy  added,  might 
have  his  lordship's  letters  patent  of  confirmation  issue  unto  him 
tbereon,  which  is  granted  him,  provided  he  complies  with  all  requi- 
sites, and  finally  sues  out  such  grant  within  two  years  from  the  date 
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hereof.  Lay  OQt,  therefore,  and  carefally  resurvey  for  and  in  the 
name  of  him  the  said  William  Fell^  the  aforesaid  tract  or  parcel  of 
escheat  land  called  Mountenay's  Neck,  according  to  its  ancient  metes 
and  bounds,  and  by  your  outlines  adding  any  vacant  land  yoa  can 
find  thereto  contiguous,  whether  cultivated  or  otherwise,  not  run- 
ning your  lines,  &c.    In  testimony,  &c. 

Land  Office,  AnnapoliSj  24th  OcL  1842. 

Dear  Sir, — Yours  of  the  22d  inst.  I  have  just  received.  Herewith 
I  hand  yon  a  copy  of  the  warrant  of  escheat  obtained  by  William 
Fell  in  17;^7,  upon  Mountenay's  Feck.  There  Is  no  petition  to  be 
-  ^^  found,  either  on  record  or  on  file,  in  this  office.  •  The  warrant 
^^^  sets  forth  that  William  Fell,  by. his  petition  to  his  lordship's 
agent,  &c.;  but  this  appears  to  be  the  form  of  all  the  warrant-s  issued 
under  the  Proprietary  government  without  any  petition  being  filed. 
If  a  petition  had  been  tiled,  it  would  of  course  have  been  recorded 
with  the  warrant,  and  made  a  part  of  the  record.  Applications  for 
warrants,  I  presume,  were  frequently  made  under  the  Proprietary 
government  in  person  and  not  in  writing,  as  is  also  the  cas^  under 
the  State  government.  I  have  never  been  able  to  find  any  petition 
for  a  warrant,  either  on  file  or  of  record,  in  this  office,  and  have  there- 
fore concluded  that  none  were  ever  filed.  Under  the  State  govern- 
ment, wh^n  application  is  made  for  a  warrant  of  escheat,  we  insert 
in  the  warrant  such  description  of  the  land  as  is  furnished  us  by  the 
party  applying  for  the  warrant,  the  want  of  due  precision  being  at 
his  risk,  I  can  send  you  nothing  more  than  a  copy  of  the  warrant. 
(In  haste.)  Yours,  very  respectfully, 

William  F.  Giles,  Esq.  G.  G.  Brewer. 

William  Poultney,  Patent  100  Acres — Long  Island  Point.  Ca&cilins, 
&c.  Know  ye,  that  we,  for  and  in  consideration  that  William  Poult- 
ney, of  the  County  of  Baltimore,  in  our  said  Province  of  Maryland, 
planter,  hath  due  unto  him  one  hundred  acres  of  land  within  oar 
said  Province,  by  assignment  from  Eobert  Wilson,  the  assignee  of 
Capt.  Thomas  Beason,  due  the  said  Beason  for  transporting  John 
Greene  and  Sarah  Sandstead  into  the  said  Province,  t«  inhabit,  as 
appears  upon  record.  And  u|)on  such  conditions  and  terms  as  are 
expressed  in  our  conditions  of  plantation,  &c.,  do  hereby  grant  unto 
him  the  said  William  Poultney  all  that  parcel  of  land  called  Long 
Island  Point,  lying  in  Baltimore  County,  on  the  north  side  of  Pa- 
tapsco  River,  and  on  the  northwest  branch  of  the  river:  Beginning 
at  a  bounded  locust  standing  at  the  head  of  a  round  bay,  and  run- 
ning down  the  said  bay  south-southwest  eighty  perches  to  a  bounded 
Spanish  oak  at  the  mouth  of  said  bay,  and  from  the  said  oak  up  the 
said  branch  northwest  thirt^'-six  perches,  then  west-southwest  one 
hundred  perches,  then  west- northwest  seventy-two  }>erches  to  the 
bottom  of  Long  Island  Point,  then  northeast  sixteen  perches,  then 
east  and  by  south  sixty  ♦  perches,  then  north  and  by  east 
46tl  eighty  perches  to  a  bounded  red  oak  of  a  parcel  of  land  laid 
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out  for  Alexander  Mountenay,  then  north-nortbeast  by  Mountenay's 
land  seventy-six  percbes,  and  tben  to  tbe  first  bounded  tree,  contain- 
ing, and  now  laid  out  for  one  hundred  acres  of  land,  more  or  less,  to- 
gether, &c.,  in  fee,  dat^d  lOtb  July,  1671. 

Mr.  Edward  Fell's  Certificate — FelPs  Prospect,  343  Acres — ^Patented 
the  20tb  May,  1761.  Bent  per  annum  £13  9s.  sterling,  charged  to 
the  Bent  Boll. 

Baltimobe  County,  Set:  By  virtue  of  a  special  warrant,  granted 
OQt  Of  his  lordship's  Land  Office,  bearing  date  by  renewment,  Oc- 
tober 23rd,  Anno  Domini  1760,  to  lay  out  and  resurvey  for  Edward 
Fell,  of  Baltimore  County,  the  following  tracts  or  parcels  of  land, 
viz:  Long  Island  Point,  lying  and  being  in  Baltimore  County, 
originally,  on  the  23rd  of  October,  1670,  granted  unto  a  certain 
William  Poultney,  for  one  hundred  acres,  under  new  rent ;  Copius 
Harbor,  originally,  on  the  10th  day  of  August,  Anno  Domini,  1684, 
granted  unto  a  certain  John  Copius,  for  one  hundred  acres,  under 
new  rent;  Carter's  Delight,  originally,  on  the  10th  day  of  December, 
Anno  Domini  1717,  granted  John  Carter,  for  one  hundred  acres, 
under  new  rent ;  and  Trinket  Field,  originally,  on  the  18th  day  of 
Aagust,  Anno  Domini  1736,  granted  unto  William  Fell,  father  of  the 
aforesaid  Edward  Fell,  for  eighteen  acres,  under  new  rent,  to  be  laid 
ont  according  to  their  ancient  metes  and  bounds.  ^Nevertheless,  cor- 
recting and  amending  any  errors  in  the  original  surveys,  and  by  my 
oatlines  adding  any  vacant  lands  I  could  find  thereto  contiguous, 
whether  cultivated  or  otherwise,  &c.  I,  William  Smith,  deputy  sur- 
veyor of  Baltimore  County,  have  carefully  resurveyed  for  and  in  the 
name  of  him  the  aforesaid  Edward  Fell,  the  aforesaid  tracts  or  par- 
cels of  lands,  according  to  their  ancient  metes  and  bounds:  Begin- 
ning, for  Long  Island  Point,  at  a  bounded  white  oak  standing  at  the 
head  of  a  round  bay  on  the  northwest  branch  of  Patapsco  Biver,  and 
at  or  near  the  spot  where  stood  a  bounded  locust,  the  original  bounded 
tree,  and  running  thence  down  the  said  bay,  south-southwest  eighty 
perches,  thence  northwest  thirty-six  ♦  perches,  west-southwest  ^ ^- 
one  hnndred  perches,  west-northwest  seventy-two  perches,  *^* 
northeast  sixteen  perches,  east  by  south  sixty  perches,  north  by  east 
eighty  perches,  to  a  bounded  red  oak,  of  a  tract  of  land  called  Moun- 
tenay's  Neck;  then  north-northeast  by  Mountenay's  seventy-six 
perches,  then  with  a  straight  line  to  the  beginning,  containing,  and 
laid  out  for  one  hundred  acres,  more  or  less ;  and  for  the  resurvey 
made  by  William  Fell  on  the  aforesaid  tract  or  parcel  of  land,  bear- 
ing date  the  5th  day  of  June,  1734,  as  by  patent :  Beginning  at  the 
aforesaid  bounded  white  oak  standing  at  the  head  of  a  round  bay  on 
tbe  northwest  branch  of  Patapsco  Biver,  and  running  thence  south 
four  degrees  west  sixty-six  perches,  south  sixty- three  degrees  west 
fourteen  perches,  north  forty  degrees  west  thirty  perches,  north 
eighty-seven  degrees  west  forty-two  perches,  south  fifty  degrees  west 
23  IG. 
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fifty-six  perches,  south  seventy-three  degrees  west  twenty-four 
perches,  north  fifty-five  degrees  west  fifty-foar  perches,  north  forty- 
five  degrees  east  sixteen  perches,  south  eighty  degrees  east  sixty-foar 
perches,  north  three  degrees  east  eighty  perches,  north-northeast 
seventy-six  perches,  thence  with  a  straight  line  to  the  beginning,  con- 
taining, and  now  laid  out  for  eighty-five  acres.  Gopius  Harbor: 
Beginning  at  a  bounded  red  oak,  being  a  bounded  tree  of  Kemp's 
Addition,  and  running  from  thence  northwest  thirteen  perches  to  a 
bounded  water  oak  standing  near  the  said  branch,  then  running  west 
and  by  south  thirty-two  perches  to  a  bounded  locust  of  Long  Island 
Point,  then  running  north  fifty  degrees  forty-five  minutes  west  one 
hundred  and  thirty  perches  to  a  bounded  red  oak,  thence  northeast 
one  hundred  and  fifty-six  perches,  then  southeast  by  south  ninety- 
six  perches,  bounding  on  Kemp's  Addition,  thence  with  a  straight 
line  to  the  beginning,  containing,  and  laid  out  for  one  hundred  ^ustes. 
Garter's  Delight :  Beginning  at  a  bounded  red  oak  standing  in  or 
near  the  given  line  of  Mountenay's  Neck,  and  running  thence  north 
sixty  perches,  north  seventy  eight  degrees  east  one  hundred  and 
thirty  perches,  south  eighty-seven  degrees  east  fifty  perches,  soath 
fifty-nine  degrees  east  sixty-eight  perches,  south  forty-two  perches, 
north  ♦sixty-four  degrees  west  eighty -six  perches,  south 
4ro4  eighteen  degrees  west  twenty-four  perches,  south  thirty  de- 
grees west  twenty-two  perches,  south  thirty-six  degrees  thirty 
minutes  west  twenty-six  perches,  thence  with  a  straight  line  to  the 
beginning,  containing,  and  laid  out  for  one  hundred  acres,  more  or 
less.  Trinkett's  Fields:  Beginning  at  a  red  oak  bounded  with 
twenty-four  notches,  a  bounded  tree  of  Gopius  Harbor,  and  ranniDg 
thence  north-northeast  one  hundred  and  twenty-three  perohes,  south- 
east by  south  forty-seven  perches,  thence  with  a  straight  line  to  the 
beginning,  containing,  and  laid  out  for  eighteen  acres,  more  or  less, 
which  said  tracts  or  parcels  of  land  contains  in  the  whole  three  hun- 
dred and  three  acres ;  thirty-three  aeres,  part  thereof,  is  taken  away 
by  elder  surveys  and  lost  in  navigable  water,  which  I  have  excluded. 
I  have  also  added  to  the  residue  of  the  said  tracts  seventy  acres  of 
vacant  land,  and  three  acres  of  escheat,  as  part  of  Long  Island 
Point,  not  heretofore  escheated,  and  liberty  now  given  to  escheat 
the  same,  and  have  reduced  the  whole  into  one  entire  tract,  bounded 
as  follows,  viz : '  lying  in  Baltimore  County :  Beginning  at  a  bounded 
white  oak  standing  at  the  head  of  a  round  bay  on  the  north  side  of 
the  northwest  branch  of  Patapsco  River,  being  the  same  bounded 
white  oak  expressed  in  the  former  grant  to  be  the  beginning  of 
Long  Island  Point,  and  running  thence  bounding  on  the  said  round 
bay  the  six  following  courses,  viz :  south  twelve  degrees  west  ten 
perches,  south  twenty-three  degrees  east  six  perches,  south  eleren 
degrees  west  twenty-six  perches,  south  ten  degrees  east  twelve  and 
a  half  perches,  south  fifteen  degrees  west  fourteen  and  a  half 
perches,  south  fifty-three  degrees  west  six  and  a  half  perches,  to  the 
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bottom  of  the  roand  bay ;  then  runniDg  and  bouDding  on  and  ap  the 
said  river  the  nine  following  courses,  viz :  north  seventy-six  degrees 
west  seven  perches,  north  thirty-six  degrees  west  twenty-two  perches^ 
north  sixty-five  degrees  west  sixteen  perches,  west  twenty-six 
perches,  sonth  fifty-eight  degrees  west  thirty-eight  perches,  south 
forty-six  degrees  west  thirty  perches,  south  eighty-eight  degrees 
west  twenty-six  perches,  north  sixty-one  degrees  west  thirty-four 
perches,  north  *  thirty-six  degrees  west  nine  perches,  to  the  ^^q 
bottom  of  Long  Island  Point,  as  expressed  in  the  original  ^"•^ 
grant ;  then  running  and  bounding  with  the  river  the  ten  following 
conrses,  viz:  north  thirty-^ight  degrees  east  eight  perches,  north 
fifty-eight  degrees  east  seven  perches,  south  sixty-eight  degrees  east 
twenty  perches,  south  eighty-six  degrees  east  twenty-eight  perches, 
«onth  seventy-seven  degrees  east  ten  perches,  north  twenty-five 
degrees  east  eighteen  perches,  north  eight  degrees  east  ten  and  a 
half  perches,  north  nineteen  degrees  west  fourteen  and  a  half 
perches,  north  eight  degrees  east  twenty-eight  perches,  north  thirty- 
three  degrees  west  sixteen  and  a  half  perches  to  the  first  line  of 
Mountenay's  Neck,  and  running  with  the  said  line  reversely  south 
sixty-seven  degrees  and  thirty  minutes  east  eight  perches  to  a  post, 
the  beginning  of  Mountenay's  Neck,  then  ininning  and  bounding  re- 
versely with  his  given  line,  north  seventeen  degrees  east  two  hun- 
dred and  thirty-eight  perches  to  the  beginning  tree  of  Garter's 
Delight,  still  running  and  bounding  on  Mountenay's  Neck,  north 
seventeen  degrees  east  sixty-seven  perches,  until  it  intersects  the 
second  line  of  Carter's  Delight,  then  running  and  bounding  with  the 
said  line  north  seventy-eight  degrees  east  one  hundred  and  eleven 
perches  to  the  end  of  the  said  line,  still  bounding  on  the  said  land 
sonth  eighty-seven  degrees  east  fifty  perches,  south  fifty-nine  degrees 
east  sixty-eight  perches,  south  forty-two  perches,  north  sixty-four 
degrees  west  eighty -six  perches,  south  eighteen  degrees  west  twenty- 
seven  perches,  until  it  intersects  the  sixth  line  of  Kemp's  Addition, 
then  bounding  with  the  said  land  reversely  west-northwest  thirty- 
six  perches  to  the  end  of  the  fifth  line  of  the  said  land ;  then  run- 
ning and  bounding  with  the  land  aforesaid,  the  five  following  courses, 
viz :  south  by  west  twenty-fonr  perches,  southwest  by  south  eighty 
perches,  southeast  by  south  eighty  perches,  south  by  west  one  hun- 
dred and  twenty  perches,  southeast  thirty-two  perches  to  the  be- 
ginning tree  of  Kemp's  Addition  and  the  second  tree  of  Parker's 
Haven;  then  bounding  on  Parker's  Haven  reversely  the  two  follow- 
ing conrses,  viz :  east-southeast  seventy  perches,  north  by  east  two 
hundred  and  sixty-five  •  perches  until  it  intersects  the  seventh 
line  of  Kemp's  Addition,  then  running  south  thirty-seven  ^""^ 
degrees  east  thirty  perches  to  a  creek  called  Harris'  Creek ;  then 
running  down  and  bounding  on  the  said  creek  the  fifteen  following 
conrses,  viz:  south  eleven  degrees  west  fifty-one  perches, south  fifty- 
five  degrees  west  sixteen  perches,  south  twelve  degrees  west  sixty- 
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one  perches,  sooth  fifty-fonr  degrees  east  six  perches,  soath  nineteeD 
degrees  west  foar  perches,  south  sixty-uine  degrees  west  six  perches^ 
soath  teu  perches,  south  thirty-six  degrees  east  fourteen  perches, 
south  thirty-two  degrees  west  eighteen  perches,  south  sixty-three 
degrees  west  four  perches,  south  fifteen  degrees  west  sixteen  iiercbes, 
south  four  degrees  west  thirty-eight  perches,  south  twenty-two  de- 
grees west  twelve  perches,  south  thirty-six  degrees  west  fourteen 
perches,  south  sixty-four  degrees  west  nine  perches,  to  the  mouth  of 
the  said  creek ;  then  running  and  bounding  with  the  river  the  five 
following  courses,  viz:  north  eighty-two  degrees  west  forty-six 
perches,  north  sixty  degrees  west  sixteen  perches,  north  thirty-tbree 
degrees  west  seventeen  perches,  north  fifty  degrees  west  twenty-foar 
perches,  north  twenty-three  degrees  west  sixteen  perches,  then  with 
a  straight  line  to  the  beginning,  containing,  and  laid  out  for  three 
hundred  and  forty-three  acres  of  land,  more  or  less,  to  be  held  of  the 
manor  of  Baltimore,  by  the  name  of  Fell's  Prospect.  Besnrveyed 
March  the  10th,  1761.  Wm.  Smith,  D.  S.,  B.  County. 

May  12th,  1761.  The  certificate  and  plot  disagree  in  the  direction 
of  the  fifty-fifth  course,  disallowed.  U.  Soott,  Exam'r. 

May  20th,  1761.    Examined  and  passed.         U.  Scott,  Exam'r. 

On  the  back  of  which  certificate  was  the  following  receipt,  viz: 

I  have  received  the  sum  of  three  pounds  thirteen  shillings  for  the 
within  vacancy,  and  eleven  shillings  and  six  pence  for  the  three 
acres  escheat.  Patent  may  therefore  issue  with  his  Excellency's 
approbation.  Edw'd  Llotd. 

20th  May,  1761.    Approved.  H.  Shabpe. 

•  The  defendants  then  offered  in  evidence  leases  for  terms  of 
4tfo  years  from  Ann  Fell  to  Abraham  Inloes,  dated  17th  Feb.  1768; 
from  same  to  Geo.  Fletcher,  dated  3rd  Nov.  1768 ;  to  same  15th 
April,  1768 ;  to  William  Scarff,  xlated  27th  May,  1768 ;  to  William 
Bowles,  dated  16th  September,  1769,  for  the  lots  5,  6,  7,  8,  9  on  Bond 
street. 

And  also  gave  in  evidence  that  each  of  said  papers  was  tmly 
located  by  them  on  the  plats  in  this  case ;  and  also  proved  that  said 
Inloes,  and  the  other  defendants,  and  those  under  whom  they  claimed, 
have  been  in  possession  of  said  lots  on  Bond  street,  claiming  title  to 
the  same,  upwards  of  thirty  years  before  the  institution  of  this  sait. 
And  then  proved  that  William  Inloes  became  entitled,  as  heir  of 
Abraham  Inloes,  to  the  ground  marked  on  the  plat  by  the  No.  5. 

And  the  defendants  then  further  offered  in  evidence  the  following 
ordinances  of  the  Mayor  and  City  Council  of  Baltimore,  to  wit:  Of 
4th  May,  1801 ;  24th  March,  1813 ;  25th  March,  1814 ;  28th  May, 
1814 ;  lith  March,  1823 ;  13th  April,  1826. 

And  the  following  Acts  of  Assembly,  to  wit :  Of  1783,  ch.  24,  sec 
9;  1796,  ch.  68;  1745,  ch.  9. 

And  then  the  defendants  read  in  evidence  the  following  receiptsof 
payment  of  taxes  to  the  City  of  Baltimore,  and  for  filling  up  for  the 
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groand  In  dispute  in  this  case— (all  which  are  omitted  as  not  material 
to  this  report.) 

City  Commissioners'  Office,  Baltimore,  27th  Jnne,  1838.  I  hereby 
<5ertily  that  the  following  named  persons,  viz.  William  Inloes,  J.  S. 
Inloes,  Godfrey  Meyer,  James  Hooper,  A.  B.  Harrison,  George  Chap- 
man, and  J.  L.  Chapman,  have  paid  the  amount  charged  them  re- 
spectively for  filling  up  a  square  of  ground  situated  between  Caroline 
and  Canal  streets,  and  Aliceanna  and  Lancaster  streets. 

By  order,  E.  B.  Vaeden,  CPk  C.  C. 

The  defendants  then  further  to  prove  the  issue  on  their  part, 

offered  evidence,  bj' Graves,  that  he  has  resided  forty-seven  or 

forty -eight  years  on  Fell's  Point,  and  has  that  long  known  the  prop- 
erty now  in  dispute ;  that  William  Inloes'  fence  was  •  put   ^^^ 
down  in  1807  or  1808,  and  continued,  he  thinks,  nine  or  ten   *"" 
years ;  that  it  began  at  about  the  middle  of  Caroline  street,  and 
went  westerly,  he  would  not  say  as  far  as  Spring  street ;  that  a  great 
deal  of  wash  at  that  time  come  down  Caroline  street;  that  the  wash 
went  against  the  fence  of  Inloes  aforesaid,  and  was  turned  by  it  west- 
erly of  the  fence ;  that  the  wash  southerly  of  Fleet  street  spread, 
the  ground  being  flat;  that  the  fence  was  made  for  filling  up,  and 
that  was  known  in  the  neighborhood,  and  that  it  had  the  effect  of 
filling  up  by  catching  the  sediment  as  it  came  down ;  that  persons 
looking  could  see  the  fence  from  Wilkes  street;  that  he  cannot  say 
it  was  standing  when  the  city  began  filling  up;  that  the  fence  was 
of  inch  board,  nailed  to  the  log;  that  persons  owning  the  ground  on 
Bond  street  claimed  water  rights,  and  that  therefore  Inloes  ran  out; 
that  he  knew  Joshua  Inloes' wharf;  that  Joshua  Inloes  married  his 
sister,  and  that  he  was  apprentice  to  Joshua  Inloes;  that  the  wharf 
was  up  in  1795,  and  extended  fifteen  or  twenty  feet  westerly  of  Straw- 
berry alley;  that  Joshua  Inloes  had  a  fence  from  his  wharf;  that 
William  Inloes'  fence  began  about  the  middle  of  Caroline  street ;  that 
he  saw  Inloes  six  or  seven  times  repair  it  in  that  number  of  years ; 
that  it  continued  eight  or  nine  years ;  that  he  thinks  he  saw  it  since 
1814,  but  will  not  speak  positively ;  that  the  wash  which  went  down 
Caroline  street,  was  turned  eastwardly  into  Ann  street  about  the 
year  1808,  but  that  still  some  wash  came  down  until  a  few  years  past ; 
that  the  fence  caught  some  of  the  wash ;  that  before  the  fence  was 
put  there,  there  was  no  ground  at  the  place,  and  afterwards  there 
was,  both  on  the  north  and  south  side  of  the  fence ;  that  the  muddy 
water  would  go  through  the  fence;  that  at  low  tides  the  fence  was 
bare;  that  when  the  fence  was  put  up  it  was  about  three  feet  above 
the  ground ;  that  when  witness  last  saw  it,  it  was  eighteen  inches 
above  the  ground  at  low  tides  ;  that  Chapman,  in  1826  or  1827,  built 
the  warehouse  marked  on  the  plat. 

And  the  defendants  further  offered  evidence,  by  Peter  Foy,  that 
he  was  a  member  of  the  Board  of  Health  from  the  year  1818  to  the 
year  1825;  that  the  filling  up  of  the  cove  was  not  •  completed  ^^.^ 
till  last  year ;  that  in  1814  or  1815  a  part  of  the  filling  on  Lan-   "*"  • 
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ca<4ter  street  was  completed ;  that  the  square  in  dispute  has  been  en- 
closed six  or  seven  years;  that  Chapman's  glass  house  was  bailt  in 
1826  or  1827 ;  that  eighteen  months  or  two  years  afterwards  the 
water  was  expelled  from  the  square  by  the  discharge  from  the  mad 
machines,  and  then  water  was  let  in  and  run  over  the  sediment  seas 
to  spread  it,  which  was  done  by  the  city  authorities;  that  witness 
went  with  the  City  Commissioners,  under  the  ordinance  of  1823,  to 
owners  of  ground  on  Bond  street,  for  making  contracts  under  the 
ordinances,  but  that  he  does  not  remember  to  whom  he  went,  and 
all  asked  signed  but  Inloes,  but  he  said  it  was  not  a  nuisance,  for  his 
lot  did  not  want  it;  that  Joshua  Inloes'  wharf  stood  abont  1794, 
1795,  or  1796 ;  that  it  ran  out  fifty  or  sixty  feet  westerly  of  Straw- 
berry alley ;  that  he  saw  William  Inloes  put  a  fence,  or  some  con- 
trivance, about  1808  or  1809,  in  the  rear  of  his  (Inloes')  lot,  to  catch 
the  sediment,  or  that  the  fence  was  made  by  driving  down  stakes  of 
one  or  one  and  a  quarter  inch  stuff  into  logs  or  scantling,  or  some- 
thing ;  that  the  stakes  were  there  a  number  of  years ;  saw  some  of 
them  in  1823 ;  that  the  tops  of  them  contributed  to  impede  the  coarse 
of  the  sediment  north  and  south  of  Aliceanna  street ;  the  ground  was 
bare  at  low  tides ;  common  tides  covered  it,  and  ten  or  twelve  years 
ago  the  water  flowed  over  the  ground  above  Aliceanna  street;  the 
ground  is  considerably  lower  than  the  beds  of  the  streets;  Inloes  has 
been  claiming  title  to  the  ground  as  it  made,  and  claimed  as  owner 
of  the  lot  under  his  father,  and  to  be  entitled  to  follow  the  water; 
the  wash  down  Caroline  street  was  over  flat  ground  after  leaving 
Fleet  street,  and  then  spread;  that  he  does  not  know  whether  the 
fence  was  kept  up  in  1813  or  1814 :  that  he  passed  often  where  he 
might  have  seen  it  if  he  had  looked ;  that  any  person  could  have 
seen  it  from  Wilkes  street ;  does  not  recollect  taking  notice  of  it. 

The  defendants  further  offered  evidence,  by  Walter  Frazier,  that 
he  began  to  work  on  the  mud  machine  in  1818,  and  continued  till 
1841 ;  that  in  1818  the  mud  was  depositing  on  Lancaster  street,  and 
that  up  Harford  street  for  a  distance,  •  there  was  firm  land; 
^^^  that  at  that  time  the  tide  went  up  back  of  William  Inloes' 
ground,  and  that  a  gap  for  boats  was  left  in  Spring  street,  at  Lan- 
caster street;  that  he  saw  Inloes'  fence  in  1818  and  in  1825  or  1826, 
the  last  year  of  the  filling  up,  and  that  in  1825  there  was  firm  land 
along  it  on  Inloes'  lot.  It  was  made  of  stakes  driven  down,  and 
could  have  been  seen  from  Wilkes  street  by  any  person  looking  at 
it;  has  seen  Inloes  repairing  the  fence  somewhere  about  Caroline 
street ;  that  William  Inloes  always  claimed  to  go  to  Harford  Ban, 
and  said  his  father's  deed  would  carry  him  to  Jones' Falls ;  that 
Inloes  fence  stopped  the  wash.  There  was  a  fence  as  far  as  Eden 
street;  witness  saw  it  when  he  was  filling  up  Eden  street;  thatiD 
1819  there  was  firm  land  at  the  corner  of  Canal  and  Lancaster  streets; 
that  witness  used  to  cut  grass  there ;  that  the  squares  above  Alice- 
anna street,  between  Eden  and  Caroline  streets,  were  covered  with 
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water  after  the  lower  squares  were  filled  up.  CroAS-ezamined,  be 
sajs,  that  the  square  in  dispute  was  enclosed  eight  or  ten  years  ago, 
and  that  the  fence  was  put  around  it  after  the  filling  up  was  fin- 
ished ;  that  Inloes'  fence  began  on  the  east  side  of  Caroline  street, 
and  ran  west  of  it ;  that  the  first  time  he  saw  it  was  in  1817  or  1818 ; 
that  it  was  made  of  stakes  driven  down  and  boards  nailed  to  it ;  that 
in  1819  there  was  no  attention  paid  to  it,  as  the  grouud  was  filling 
up;  that  the  stakes,  when  he  first  saw  the  fence,  were  broken  off, 
and  were  then  some  two  or  three  feet  apart ;  that  in  1818  the  stakes 
were  three  feet  above  the  mud,  and  that  when  the  lot  was  filled  up 
it  was  filled  three  or  four  feet  above  the  tops  of  the  stakes. 

And  the  defendants  further  offered  evidence,  by  Abraham  Parks, 
that  he  remembers  that  about  thirty  years  ago  Inloes'  fence  was  first 
done;  that  witness  was  in  the  business  of  hauling  dirt  and  gravel, 
and  asked  Inloes'  leave  to  throw  out  dirt  and  stones  on  his  lot;  that 
the  lot  went  out  then,  which  was  about  twenty  years  ago,  pretty  far; 
does  not  know  whether  it  was  high  ground  beyond  Caroline  street ; 
that  it  was  dry  a  good  smart  place  beyond  Caroline  street.  That  he 
speaks  of  the  street  (Aliceanna  street)  west  of  Caroline  street  as  dry 
about  *  one  hundred  feet  out;  he  got  permission  of  Inloes  ^^^ 
before  the  war  to  cast  dirt  and  stone  along  his  fence,  and  did  ^^^ 
so ;  he  had  the  filling  up  of  the  street  (Aliceanna,)  and  hauled  a  good 
many  loads  to  it  after  he  got  Inloes'  permission ;  that  the  fence  was 
up  then ;  that  Inloes'  fence  was  repaired  from  time  to  time. 

The  defendants  further  offered  evidence,  by  Alexander  J.  Bouldin, 
surveyor  of  Baltimore  County,  that  he  executed  a  special  warrant  as 
for  vacancy  in  the  year  1836,  for  a  piece  of  ground,  including  the 
ground  now  in  question,  issued  to  James  Tracy  and  the  heirs  of 
John  Hammond,  and  returned  the  survey  to  the  land  office. 

And  the  plaintiff  thereupon,  further  to  prove  the  issue  on  their 
part,  offered  evidence  by  said  Bouldin,  that  the  ground  now  in  ques- 
tion was  not  yet  enclosed  on  the  —  August,  1839,  and  that  William 
Inloes  claimed  the  ground  now  claimed  by  him,  on  the  ground,  as  he 
stated,  that  he  had  a  right  to  follow  the  water  and  to  go  wherever 
the  water  went. 

And  the  plaintiff  further  offered  testimony,  by Abbott,  that 

one  Spencer  made  a  fence,  with  stakes  driven  down,  beyond  Spring 
street,  and  that  was  in  his  opinion  the  fence  mentioned  in  Frazier's 
testimony,  as  extending  to  Eden  street  from  Spring  Street. 

And  the  plaintiff  further  offered  to  prove  by  said  Bouldin,  that  at 
all  times  while  the  ground  was  making  in  the  cove,  it  was  the  preva- 
lent opinion  in  that  neighborhood  that  the  title  to  the  ground,  mak- 
ing by  nature  or  artificially,  was  in  the  State  or  the  city,  and  not  in 
any  owners  of  any  of  the  banks  of  the  cove.  But  to  the  admission 
of  this  testimony  the  defendants  objected,  and  the  Court,  [Abcheb, 
C.  J.,]  refused  to  admit  the  same  to  be  given.  The  plaintiff  ex- 
cepted. 
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2Qd  Exception. — ^And  the  plaintifif  and  defendants  having  respec- 
tively offered  the  testimony. stated  in  the  aforegoing  bill  of  excep- 
tionSf  which  is  made  part  of  this  bill.  The  plaintiff  therenpon, 
fnrther  to  prove  the  issue  on  her  part,  offered  in  evidence  the  follow- 
ing certificate  from  the  debt  book  of  the  Province  of  Maryland. 
(See  ante,  pages  446,  447.) 

^  *  And  the  defendants,  further  to  prove  the  issue  on  their 

^  ■  ^  part,  offered  to  read  in  evidence  the  following  certificate  from 
the  rent  roll  of  the  Province : 
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*  In  testimony  that  the  aforegoing  is  a  tnie  copy  from  the  miy-m 
old  rent  roll  for  Baltimore  County,  No.  1,  folio  "*■  *• 
220,  one  of  the  records  belonging  to  and  remaining  in 
[Seal  place.]  the  Western  Shore  land  office  of  Maryland,  I  have  here- 
unto set  my  hand,  and  affixed  my  official  seal,  this  8th 
day  of  November,  1842. 

Gbo.  G.  Bbbwer,  Reg.  Land  Office,  W.  S.  Md. 
The  plaintiff  objected  to  the  admission  of  said  last  testimony,  and 
the  Court,  [Abgheb,  C.  J.,]  allowed  the  said  paper  to  be  read  in  evi- 
dence.   The  plaintiff  excepted. 

3rd  Exception — ^And  the  plaintiff  and  defendants,  having  offered 
the  testimony  stated  in  the  aforegoing  bills  of  exception,  which  is 
made  a  part  of  this  bill,  the  plaintiff',  further  to  prove  the  issue  on 
her  part,  offered  in  evidence  the  patent  of  Rogers'  Inspection : 

Mr.  William  Rogers — patent  tifty-three  acres — Rogers'  Inspection. 
Frederick,  &c.  Know  ye,  that  whereas,  William  Rogers,  by  his 
humble  petition  to  our  agent,  for  management  of  land  affairs  within 
this  Province,  did  set  forth,  that  a  certain  John  Boreing  had,  on  the 
20th  day  of  April,  seventeen  hundred  and  forty-two,  surveyed  and 
laid  out  for  him  a  tract  or  parcel  of  l^d  called  Boreing's  Convenience, 
lying  and  being  in  the  county  aforesaid,  containing  seventy -five  acres, 
by  virtue  of  an  assignment  for  that  quantity  from  Thomas  Shere- 
dine,  being  part  of  a  warrant  for  four  hundred  acres,  granted  said 
Sheredine  the  twenty-fourth  day  of  October,  seventeen  hundred  and 
forty -one,  as  per  the  certificate  thereof,  taken  and  returned  in  the 
land  office  might  appear;  the  petitioner  further  showed  that  the  said 
certificate  had  laid  over  siuce  in  the  office  postponed,  and  no  patent 
had  ever  yet  issued  thereon,  and  as  the  two  years  for  suing  out  such 
grant  was  expired,  the  petitioner  was  desired,  that  by  sundry  of  our 
proclamations  published,  the  certificate  aforesaid  was  become  null 
and  void,  and  the  land  and  premises  therein  mentioned  subjected  to 
the  benefit  of  the  first  discoverer,  aud  inasmuch  as  the  petitioner 
was  the  first  discoverer ;  and  desired  to  take  up  and  pay  for  the 
same,  humbly  prayed  a  special  warrant  to  resurvey  the  aforesaid 
tract,  •  with  the  liberty  of  adding  any  contiguous  vacancy,  ^,y« 
and  return  of  a  certificate  of  such  resurvey,  he  paying  the  ^'^ 
caution  money,  and  complying  with  all  other  requisites  usual  in  such 
<^es,  might  have  our  grant  issue  unto  him  thereon,  which  was 
granted  him;  and  accordingly  a  warrant  on  the  27th  day  of  April, 
seventeen  hundred  and  fifty-nine,  unto  him  for  that  purpose  did  issue ; 
bat  the  said  warrant  not  yet  being  executed,  it  was  on  the  eighteenth 
<lay  of  June,  seventeen  hundred  and  fifty-nine,  renewed  and  con- 
tinued in  force  for  six  months  longer  from  that  date,  with  liberty 
therein  given  to  include  a  certain  tract  of  escheat  land  called  Bold 
Venture,  contiguous  to  the  former  tract,  originally  granted  unto  a 
certain  John  Oulton,  for  one  hundred  and  sixty-one  acres,  died  seized 
thereof  intestate,  and  without  heirs,  by  which  means  the  same  became 
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escheat  to  as,  hambly  prayed  to  be  admitted  to  the  parchase  of  the 
said  escheat,  being  it  escheat  by  the  means  aforesaid,  for  any  or 
other  ways  or  means  whatsoever.  In  pursaance  whereof  it  is  certi- 
fied in  our  land  office  that  the  aforesaid  tracts  or  parcels  of  land  are 
surveyed,  by  which  it  appears  that  that  tract  called  Boreing's  Ven- 
tare,  clear  of  elder  surveys,  contains  no  more  than  the  quantity  of 
twenty-seven  acres,  and  that  that  parcel  of  escheat  land  called  Bold 
Yenturo,  also  clear  of  elder  survey,  contains  no  more  than  the  quan- 
tity of  twenty-one  acres;  and  that  there  is  the  quantity  of  five  acres 
of  vacant  land  added,  for  which  he  has  paid,  &c.  We  do  therefore 
hereby  grant  and  confirm  unto  him  the  said  William  Bogers,alI  them 
the  aforesaid  two  tracts  or  parcels  of  land  now  resurveyed  and  called 
''  Eogers'  Inspection,"  beginning  for  the  first  mentioned  part  in  the 
east  line  of  a  tract  of  land  called  <' Todd's  Eange,"  and  where  the 
said  east  line  of  Todd's  Range  intersects  the  west  side  of  '^  Jones' 
Falls,"  and  running  thence,  bounding  on  and  with  the  said  east  line 
of  Todd's  Range,  east  one  hundred  and  ninety -eight  perches^  until  it 
intersects  the  south-southwest,  three  hundred  and  twenty  perches, 
line  of  the  original  escheat  tract  of  land  called  Bold  Venture,  then 
bounding  on  and  with  that  line  so«th-south-west,  twenty-nine  perches, 
i±'y  Q  "°^^^  ^^  intersects  the  east  line  *  of  a  tract  of  land  called  Gde's 
"*  ■  •*  Harbor,  then  bounding  on  and  with  that  line  of  Oole's  Har- 
bor, east  sixty  perches,  until  it  intersects  the  north-north-east, 
three  hundred  and  twenty  perches,  line  of  a  tract  of  laud  called 
^'Mountenay's  Neck,"  then  bounding  on  that  line  to  the  end  thereof, 
north-north-east  forty-four  perches,  then  west-north-west  fifty-four 
perches,  unto  the  end  of  the  west-north-west,  fifty-four  perches, 
line  of  the  original  escheat  tract,  called  "Bold  Venture,"  then 
then  south-south-west  twenty  perches,  until  it  intersects  the  east, 
one  hundred  and  eighty-one  perches,  line  of  a  tract  of  land  called 
Garrow  Barrow,  then  bounding  on  that  line  reversed,  of  the  same 
west  one  hundred  and  twenty-two  perches  unto  the  end  of  the  south, 
six  degrees  west,  thirty-seven  perches,  line  of  said  land,  then  bound- 
ing on  that  line,  reverse  of  the  same,  north  six  degrees  east,  twenty- 
nine  perches  and  three-quarters  of  a  perch,  until  it  intersects  the 
east  line  of  a  tract  of  land  called  ^'  Hanson's  Wood  Lot,"  then 
bounding  on  that  line,  reverse  of  the  same,  west  twenty-one  perches 
and  half  a  perch,  until  it  intersects  the  south  by  west  line  of  a  tract 
of  land  called  Salisbury  Plains,  then  bounding  on  and  with  that  line 
to  the  end  thereof,  south  by  west  thirty-nine  perches,  then  bounding 
and  with  the  given  line  of  Saulsbury  Plains,  north  forty-one  degrees 
and  thirty  minutes  west,  ninety-one  perches  and  a  half  of  a  perch, 
until  it  intersects  the  given  line  of  a  tract  of  land  called  Lnnn's 
Lot,  and  then  with  a  straight  line  to  the  place  of  beginning; 
containing  and  laid  out  for  fifty  acres  and  the  fourth  part  of  an  acre, 
more  or  less.  Beginning  for  the  other  part  at  a  bounded  white  oak 
standing  near  the  side  of  the  north-west  branch  of  Patapsco,  it  beini^; 
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the  second  boanded  tree  of  a  tract  of  land  called  Monntenay's  Neck^ 
and  mnning  thence,  bounding  on  the  said  land,  east-sonth-east 
seventj-one  perches,  unto  a  creek  of  the  sslid  north-west  branch, 
then  bounding  down  with  the  said  creek,  south  twenty  degrees,  west 
seven  perches  unto  the  mouth  of  said  creek,  then  bounding  upward 
on  said  north-west  branch,  the  four  following  courses,  viz :  north 
fifty-eight  degrees  west,  thirty- Ave  perches,  south  eighty  degrees 
west,  sixteen  perches,  north  seventy-four  degrees  west,  ten  perches, 
north  •  thirty-three  degrees  west,  twenty  perches,  and  then  m^^ 
with  a  straight  line  to  the  beginning;  containing,  &c.;  to  '*"^ 
have  and  to  hold  the  same,  unto  him  the  said  William  Eogers,  his 
heirs  and  assigns  forever,  in  the  year,  viz  :  the  feast  of  the  Annun- 
ciation of  the  Blessed  Virgin  Mary  and  St.  Michael,  the  Arch  Angel, 
by  even,  &c. 

And  thereupon,  the  plaintiff  and  defendants,  respectively,  prayed 
the  Court  in  their  respective  parts,  as  follows : 

Plaintiff's  prayers  from  No.  1  to  16. 

1st.  If  the  jury  shall  find  from  the  evidence  that  a  patent  was 
grants  by  the  State  of  Maryland  to  Alexander  Mountenay  for 
Mountenay's  Neck,  on  the  30th  June,  1663,  and  a  deed  from  Samuel 
Wheeler  and  wife  to  Daniel  Jones,  of  the  22nd  March,  1685,  and  the 
deed  from  Blunt  to  Todd,  of  the  4th  October,  1689,  and  the  deed 
from  Todd  to  Hurst,  of  the  3rd  of  March,  1701,  and  the  deed  from 
Todd  lo  Charles  Carroll,  of  the  16th  June,  1701,  and  the  deed  of 
mortgage  from  John  Hurst  to  Richard  Colegate,  on  the  13th  Octo- 
ber, 1702,  the  deed  from  said  Hurst  to  Thomas  Sberidine  and  Thomas 
Sligh,  of  the  19th  March,  1749,  and  the  will  of  Richard  Colegate  of 
the  8th  day  of  August,  1721,  in  favor  of  his  two  sons,  John  and 
Thomas  Colegate,  and  a  deed  from  the  said  John  and  Thomas  Cole- 
gate to  Thomas  Sheridine  and  Thomas  Sligh,  of  the  15th  November, 
1750,  a  deed  from  Thomas  Sheridine  to  Thomas  Sligh,  of  the  26th 
June,  1756.  a  deed  from  Charles  Carroll  to  Thomas  Sligh,  of  the  31st 
May,  1759,  the  deed  from  Thomas  Sligh  to  Thomas  Hammond ;  and 
that  said  Thomas  Hammond  died  before  the  Revolution,  leaving 
William  Hammond,  his  eldest  son  and  heir-at-law,  and  that  he  in- 
herited  the  land  of  his  father  Thomas,  as  such  heir;  and  if  the  jury 
find  the  two  deeds  from  the  said  William  Hammond  to  John  Cornth- 
waite,  of  the  20th  September,  1775,  and  of  the  2nd  of  April,  1779, 
and  the  two  deeds  from  John  Comthwaite  to  John  Hammond,  of 
the  24th  September,  1779,  and  of  the  7th  June,  1780,  and  the  deed 
from  John  Hammond  to  John  Anderson,  of  the  4th  March,  1795. 
And  if  the  jury  believe  that  John  Hammond  intermarriod  with  the 
plaintiff  in  this  case  soon  after  said  last  mentioned  deed,  and  ^,y. 
•  that  she  was  the  sister  of  John  Anderson.  •  And  if  the  jury  ^  "^ 
believe  that  said  John  Anderson  departed  this  life  about  the  year 
1805,  without  ever  having  been  married,  and  that  said  John  Ham- 
mond also  died  soon  after  him,  and  that  the  plaintiff  in  this  cause 
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afterwards  intermarried  with  a  certain  K.  Casey,  who  also  departed 
this  life  before  the  institution  of  this  suit.  And  if  the  jnry  farther 
find  from  the  evidence  that  said  James  Todd  was  in  possession  of 
Mountenay's  Keck  as  early  as  the  year  1700,  and  that  those  claiming 
under  said  Todd  have  continued  in  possession  of  the  same,  or  parts 
thereof,  according  to  their  deeds,  or  as  they  became  entitled  thereto 
by  will  or  descent,  down  to  the  present  time,  and  also  the  record  of 
ejectment  of  1703,  that  John  Hammond  was  in  actual  possession  of 
that  part  of  Monntenay's  Neck,  embraced  in  the  deeds  to  him  from 
Cornthwaite,  during  his  life,  and  filled  up  on  the  water  front  of  bis 
lot,  and  in  this  way  and  by  the  wash  from  the  upper  ground  through 
Caroline  street,  other  land  was  made  fast  land,  and  added  to  his, 
and  if  he  leased  the  same,  or  a  part  thereof,  to  McDowal,  as  stated 
in  the  evidence,  and  collected  the  rent  from  him  }  and  that  if,  since 
the  death  of  the  said  Hammond,  those  who  claim  under  him  have 
been  in  possession  of  the  said  property,  and  collected  the  rents 
thereof,  or  of  such  portions  as  have  been  leased,  then  if  the  jury 
believe  the  preceding  facts  they  are  bound  to  presume  a  deed  from  said 
Alexander  Mountenay,  or  those  claiming  under  him,  to  said  Samuel 
Wheeler  and  wife,  and  from  said  David  Jones  to  said  Eobert  Blunt, 
or  his  ancestor,  for  the  tract  of  land  called  Monntenay's  Neck. 

2nd.  And  if  the  jury  believe,  in  addition  to  the  facts  set  forth  in 
the  above  or  first  prayer  of  the  plaintifi",  that  the  square  of  ground 
between  the  City  Dock  and  Aliceana  street,  and  Carofine  and  Spring 
streets,  was  filled  up  and  made  fast  land  by  the  authorities  of  the 
City  of  Baltimore,  under  the  ordinance  of  J823,  and  the  other  ordi- 
nances given  in  evidence,  and  was  completed  about  the  year  1836, 
and  the  defendants  were  in  possession  thereof  at  the  institution  of 
this  suit,  then  the  plaintiff  is  entitled  to  recover. 

^  •  3rd.  If  the  jury  believe  the  facts  set  forth  in  the  plaintiff's 

*  ■  ^  first  and  second  prayers,  and  also,  that  plaintiff,  and  those 
under  whom  she  claims,  have  been  in  possession  of  the  part  of  said 
property,  by  having  a  house  erected  upon  it,  and  by  the  actual  en- 
closure of  a  board  fence,  then  the  defendants  cannot  avail  them- 
selves of  any  title  from  presumption,  except  of  such  part  as  they  can 
prove  that  they  have  also  been  possessed  of  by  actual  enclosure  for 
twenty  years  next  before  the  impetration  of  the  writ  in  this  cause. 

4th.  That  the  defendants  in  this  case  cannot  avail  themselves  of 
the  benefit  of  a  presumption  of  a  grant  to  them  for  the  property  in 
dispute,  unless  they  show  by  strong  proof  a  continuous  and  uninter- 
rupted possession  thereof  for  twenty  years  next  before  the  institn* 
tion  of  this  suit. 

5th.  That  there  is  no  evidence  in  this  case  to  prove  such  posses- 
sion. 

6th.  That  the  defendants  cannot  be  allowed  to  avail  themselves 
of  any  possession  so  as  to  defeat  the  title  of  the  plaintiff,  further 
than  such  possession  is  located  on  the  plats  in  this  case. 
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7th.  That  the  acts  and  possessions  of  any  one  of  the  said  defend- 
ants cannot  avail  the  other  defendants  by  affording  to  them  the 
benefit  of  a  presamption  of  a  grant. 

8th.  That  before  the  jary  can  find  a  title  in  the  defendants,  or  any 
one  of  them  by  presamption  of  a  grant  from  the  plaintiff,  or  those 
onder  who  she  claims,  they  must  believe  in  their  conscience  and 
find  as  a  fact,  that  such  grant  was  actually  made. 

9th.  And  that  such  grant  w.as  made  by  the  plaintiff  to  the  defend- 
ants, by  deed  regularly  executed  and  acknowledged. 

10th.  That  if  the  jury  believe  the  evidence  in  this  case,  they 
cannot  presume  a  grant  from  the  plaintiff,  or  those  under  whom  she 
claims,  to  the  defendants,  or  either,  from  any  acts  or  possession  of 
the  defendants,  given  in  evidence,  between  the  year  1783  and  1823. 

11th.  That  the  title  of  the  plaintiff  cannot  be  affected  by  adding 
together  the  different  possessions  and  acts  of  the  *  defendants,  .  ^^ 
at  long  intervals,  in  point  of  time,  so  as  to  make  out  twenty  "*  •  ■ 
years,  nor  can  the  possession  of  the  defendants  on  the  east  side  of 
Caroline  street  be  connnected  with  possession  on  the  west  side 
thereof,  so  as  to  make  out  the  twenty  years ;  but  possession  from 
which  the  presumption  may  be  created,  must  be  confined  to  the 
property  in  dispute. 

12th.  That  the  Statute  of  Limitations  of  James  does  not  apply  to 
the  circumstances  of  this  case,  as  stated  in  the  evidence. 

13th.  If  the  jury  find  the  patents,  deed  and  ordinances  offered  in 
evidence  in  this  cause  by  the  defendants,  and  that  they  were  so 
offered  by  the  defendants  to  show  that  they  had  the  superior,  better 
and  more  ancient  right  to  extend,  fill  up,  and  improve  in  front  of 
of  their  own  lots,  than  the  plaintiff,  and  those  under  whom  she  claims, 
have  in  front  of  her  lot,  then  no  possession  which  has  been  proved 
in  this  case  on  the  part  of  the  defendants,  or  any  of  them,  can  give 
rise  to  a  presumption  of  a  grant  to  the  defendants  from  the  plain- 
tiff, as  the  claim  of  a  better  title  on  the  part  of  the  defendants  than 
the  plaintiff  ever  had,  if  the  jury  find  such  claim,  is  wholly  incon- 
sistent and  at  war  with  such  presumption. 

14th.  That  if  the  jury  believe  that  Island  Point  was  resurveyed 
and  other  land  added  to  it  by  William  Fell  in  1761,  and  that  the 
whole  were  included  in  one  tract  under  the  name  of  Fell's  Prospect, 
and  that  a  patent  of  the  same  was  granted  to  said  Fell  at  the  above 
date,  and  if  they  believe  from  the  fact  that  the  defendants  have 
offered  in  evidence  the  said  patent  in  this  cause,  as  part  of  their  title 
that  they  cannot  now  claim  under  the  patent  of  Island  Point,  as  a 
subsisting  independent  patent,  but  they  must  claim,  if  at  all,  by  the 
relation  to  it  of  the  patent  of  FelPs  Prospect. 

15th.  That,  even  if  the  jury  should  believe  from  the  evidence  that 
Thomas  Sligh  claimed  under  the  escheat  patent  of  Mountenay's 
Neck  to  Edward  Fell  in  the  year  1737,  still  the  said  Thomas  Sligh, 
and  those  claiming  under  him,  have  a  right  to  go  back  by  relation 
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to  the  original  patent  of  Mountenay's  Neck  in  1663,  and  to  date  their 
title  from  that  period. 

16th.  The  plaintiff  forther  prayed  the  Court  to  instract  the  jury, 
Mt^f^  that  if  they  shall  believe  the  evidence  offered  in  this  case  'hy 
^  '  ^  the  plaintiff  and  defendants,  that  they  may  and  onght  to  pre- 
sume a  deed  from  A.  Mountenay,  or  his  heirs,  to  Wheeler  and  wife,  and 
from  Daniel  Jones,  or  those  claiming  nnder  him,  to  Bobert  Blunt,  or 
his  ancestor,  for  the  tract  of  land  called  Mountenay's  Neck. 

Defendants'  Prayers,  No.  1  to  4. 

Ist.  That  if  the  jury  find  that  the  tract  called  Bold  Venture  was 
granted  as  given  in  evidence  by  the  defendants,  and  that  the  same 
is  truly  located  on  the  plats  in  the  cause  by  defendants,  that  then 
the  patent  of  Mountenay's  Neck  gives  no  title  to  the  lessors  of  the 
plaintiff  to  the  lot  of  ground  for  which  the  defendants  have  taken 
the  defence  on  the  plats. 

2nd.  That  if  the  jury  find  the  existence  of  the  grants  of  Long 
Island  Point  and  Island  Point,  offered  in  evidence  by  the  defend- 
ants, and  that  the  location  of  the  first  tract  of  those  is  as  made  by 
defendants,  and  the  location  of  the  latter  is  according  to  either  of 
the  locations  of  the  same  as  made  by  the  defendants ;  and  if  they 
also  find,  that  in  1734,  when  the  survey  of  said  latter  grant  was 
made  and  the  patent  granted,  the  water  of  the  Patapsco  ran  np  to 
and  adjoined  the  line  of  said  tract,  according  to  one  of  the  locations 
thereof  aforesaid,  that  is  to  say,  the  line  from  red  K  to  red  L,  or  ran 
east  of  that  line,  that  then  the  defendants,  and  those  under  whom 
they  claim,  were  as  between  themselves  and  the  lessors  of  the  plain- 
tiff, and  those  under  whom  they  claim,  the  elder  riparian  owners  of  the 
water  lots  on  Bond  street,  in  front  of  which,  the  lots  run  in  contro- 
versy, included  within  the  defendants'  defence  on  the  plats  in  the 
cause,  to  the  legal  ownership  of  the  plaintiff  of  the  lots  on  Wilkes 
street;  and  if  the  jury  find  those  facts,  that  then  the  plaintiff  is  not 
entitled  to  recover. 

3rd.  That  if  the  jury  find  the  existence  of  the  grants  of  Long 
Island  Point  and  Island  Point,  offered  in  evidence  by  defendants, 
and  that  the  location  of  the  first  of  these  tracts  is  as  made  by  defend- 
ants, and  the  location  of  the  latter  is  according  to  either  of  the  loca- 
tions of  the  same  as  made  by  defendants ;  and  if  they  also  find,  that 
in  1736,  when  the  survey  of  said  latter  grant  was  made  and  the 
A^tk  ^^^^^  granted,  the  water  •  of  the  Patapsco  Biver  ran  up  and 
"*  ■  "^  along  the  line  of  said  tract,  according  to  eit  her  of  the  locations 
thereof  aforesaid,  that  iu  to  say,  the  line  from  red  K  to  red  L,  or  ran 
east  of  that  line;  and  if  the  jury  shall  also  believe  that  Mountenay's 
Neck  rightfully  escheated,  that  then  defendants,  and  those  under 
whom  the}'  claim,  were  as  between  themselves  and  the  lessors  of 
the  plaintiff,  and  those  under  whom  they  claim,  the  elder  riparian 
owners  of  the  water  lots  on  Bond  street,  in  front  of  which  the  lots 
now  in  controversy,  included  within  the  defendants'  defence  on  the 
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plats  in  the  cause  to  the  ownership  of  the  plaintiff  of  the  lots  on 
Wilkes  street,  and  if  the  jary  find  these  facts,  then  the  plaintiff  is 
not  entitled  to  recover. 

4th.  If  the  jnry  find  that  the  tracts  of  land  aforesaid,  Bold  Ven- 
ture, Long  Island  Point  and  Island  Point  and  Fell's  Prospect  were 
granted,  as  offered  in  evidence  by  defendants,  and  that  the  locations 
thereof  as  made  by  defendants  are  correct ;  and  if  they  also  find 
that  the  defendants,  and  those  under  whom  they  claim,  have,  from 
the  year  1795  to  the  present  time,  been  claiming  and  being  in  pos- 
session of  the  lots  on  Bond  street,  nnmbered  from  5  to  9,  as  those 
lots  are  located  on  the  plats  in  the  caase,  and  always  also  claimed 
the  right  to  improve  their  said  lots  by  exten<)ing  them  into  the  water, 
under  the  authority  of  the  Act  of  Maryland  of  1745,  ch.  9,  and  to  be 
entitled  to  the  land  which  might  be  so  made  out  of  the  water  in  front 
of  said  lots;  and  if  the  jury  further  find,  that  one  of  the  owners  of 
said  lots,  that  is,  lot  No.  5,  in  the  year  1795,  extended  the  front  of 
his  said  lot  from  D  to  L,  claiming  to  have  the  right  to  do  so  as  afore- 
said, and  took  possession  thereof,  and  he,  and  those  claiming  under 
him,  ever  since  exclusively  held  and  owned  the  same  as  the  fee  sim- 
ple owners  thereof;  and  if  they  further  find,  that  afterwards,  in  the 
assertion  of  the  same  right,  the  defendant  Inloes  claiming  to  have 
the  right  to  do  so,  and  to  be  entitled  to  the  land  which  might  be 
made  by  him  in  front  of  the  said  lot  owned  by  him,  erected  the  fence 
from  P  to  Q,  in  the  rear  of  the  said  lot  No.  5,  for  the  avowed  purpose, 
by  means  thereof  to  intercept  all  the  wash  or  sediment  which,  from 
any  cause,  might  come  down  against  the  *said  fence,  and  to 
cause  the  same  to  settle  there,  and  convert  the  water  there  ^^^ 
then  into  land,  as  a  part  and  parcel  of  said  lot  No.  5  extended,  and 
also  throughout  openly  declared  that  he  had  and  claimed  the  right, 
if  the  city  would  permit  it,  and  would,  as  soon  as  they  did  permit  it, 
carry  and  extend  his  said  lot  over  and  across  Eden  street  and  as  far 
as  Canal  street;  and  if  they  also  find,  that  when  said  fence  was  so 
as  aforesaid  made  by  Inloes,  the  City  of  Baltimore  had  passed  its 
ordinance  of  the  1st  May,  1801,  given  in  evidence  by  defendants ; 
and  if  they  find,*  that  from  time  to  time  the  washings  and  sediments 
aforesaid  settled  in  and  along  said  fence  from  P  to  Q,  so  as  to  make 
portions  of  the  same  dry  land  as  late  as  1810,  and  that  as  soon  as 
the  same  became  land,  the  same  was  taken  possession  of  by  Inloes 
claiming  title  to  the  same,  and  using  it  absolutely  as  his  own;  and  if 
they  further  find,  that  for  the  like  pnrpose  of  making  the  whole  of 
his  said  lot  to  extend  to  the  limits  of  said  fence,  h6  caused  dirt  from 
time  to  time,  from  1805  to  1818,  to  be  hauled  and  deposited  along  the 
same,  and  in  that  way,  with  the  aid  of  the  washings  deposited  in 
the  same  place,  to  convert  the  same  into  land,  and  that  as  the  same 
was  so  made,  he  took  possession  thereof,  and  used,  and  claimed  title 
to  the  use  of  the  same ;  and  if  tbey  further  find,  that  the  city  after- 
wards passed  the  ordinances  of  the  24th  March,  1813,  25th  March, 
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1814,^25th  May,  1816, 11th  March,  1823,  and  13th  April,  1826;  and 
if  they  also  find,  that  the  city  acted  audersaid  ordinances,  and  went 
on  from  time  to  time  to  make  the  improvements  contemplated  hythe 
same  in  that  part  of  the  property  on  the  plat  which  lies  between 
Lancaster  and  Aliceana  streets  on  the  north  and  sonth,  and  Canal 
street  on  the  west,  and  Bond  street  on  the  east,  to  and  with  the  aid 
and  at  the  expense,  as  far  as  the  same  was  charged  to  individnaJs, 
of  the  defendants,  and  those  under  whom  they  claim,  on  account  of 
the  lots  aforesaid  on  Bond  street ;  and  if  they  fnrther  find,  that  as 
soon  as  the  said  ground  was  made  by  all  those  conjoint  means,  and 
from  time  to  time  as  the  same  was  made,  the  defendants,  or  those 
under  whom  they  clai«D,took  adversary  possession  of  each  and  every 
part  thereof,  lying  annexed  to  •  and  in  front  of  their  said  sev- 
^^  *  eral  lots  on  Bond  street,  and  that  as  street*  were  opened  over 
and  across  to  them,  they  paid  the  assessment  upon  said  property, 
levied  by  the  city  authorities  for  the  making  of  such  streets,  and 
they  also  paid  all  the  other  taxes  which  have  been  levied  upon  said 
property  since  the  same  was  made,  and  always,  during  all  of  said 
period,  claiming  title  to  said  property,  and  being  in  the  adversary 
use  and  possession  thereof;  and  if  they  further  find  that  during  the 
said  period  the  said  defendants,  and  tliose  under  whom  they  claim, 
always  asserted  their  right  to  extend  their  said  lots  on  Bond  street 
ea«t  to  Canal  street,  and  that  such  claim  of  right  and  such  posses- 
sion of  the  property  as  was  from  time  to  time  taken  by  them,  and 
such  means  as  were  adopted  by  them  to  make  such  extensions,  were 
all  notorious  and  well  known  to  the  lessors  of  the  plaintiff;  and  if 
they  further  find  that  plaintiff,  or  those  under  whom  she  claimed, 
never  claimed  or  used  her  or  their  right  to  extend  her  said  lot  on 
Wilkes  street  further  than  Aliceana  street  and  never  gave  any  notice 
to  the  defendants  or  those  under  whom  they  claim,  that  when  the 
particular  property  in  dispute  should  by  them,  at  their  expense,  be 
made,  that  she  would  claim  title  to  the  same,  or  in  any  manner  dis- 
turb the  right  and  interest  of  the  defendants,  or  those  under  whom 
they  claim  in  said  property  when  the  same  should  be  made,  and  that 
they  never  have  paid  or  offered  to  pay  the  taxes  on  the  same;  and 
if  they  further  find  that  Chapman,  one  of  the  defendants,  in  the 
year  1826  or  1827,  built  the  glass  house  at  the  corner  of  Caroline 
and  Lancaster  streets,  and  has,  until  the  institution  of  this  suit,  held 
peaceable  possession  of  the  same,  claiming  title  to  the  same;  if  they 
also  find  that  Hammond  and  Pinkney's  heirs  claiming  title  to  the 
lots  on  Wilkes  street  immediately  north  of  that  part  of  the  property 
made  as  aforesaid  by  defendants,  which  lies  between  the  west  side  of 
Caroline  street  and  Spring  street,  together  with  a  certain  Klinefelter, 
took  up  said  part  of  said  property,  and  the  square  lying  immwliately 
west  thereof,  and  running  into  Canal  street,  as  vacant  land,  withMit 
they,  the  said  Hammond  and  Pinkney's  heirs,  claiming  the  same  by 
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virtue  of  their  title  to  •  the  said  lots  on  Wilkes  street;  and  if  ^ 
they  further  find  that  neither  said  plaintiff  nor  any  other  pro-  '*^'* 
prietor  of  the  lots  on  Wilkes  street  have  ever  paid  or  tendered  to 
pay  to  the  defendants,  or  any  one  else,  the  expense  of  making  said 
property ;  that  then,  first,  the  lessor  of  the  plaintiff  is  barred  by  the 
Statute  of  Limitations  from  recovering  in  this  suit  the  land  included 
within  the  lines  of  the  defendants'  defence  as  locat(  d  upon  the  plats ; 
or  if  not  so  barred,  that  then,  second,  the  jury  may  and  ought  to 
presume  that  the  proprietors  of  that  part  of  Mountenay's  Neck  lying 
immediately  north  of  the  first  Hue  of  that  tract,  as  located  on  the 
plats  from  black  M  to  black  N,  and  immediately  north  of  the  ground 
so  made  as  aforesaid  by  the  defendants,  and  those  under  \vhom  they 
claim,  which  was  adjoining  to  and  immediately  west  of  the  defend- 
'  ants'  lots  aforesaid  on  Bond  street,  as  far  as  and  including  the  whole 
of  said  ground  embraced  in  the  defendants'  said  dei'ence,  have 
granted  the  same  to  the  defendants  or  those  they  claim  under ;  or 
third,  that  then  they  may  and  must  presume  that  the  patent  of 
Mountenay's  Neck,  in  whom,  at  any  time  prior,  riparian  right  to  im- 
prove under  the  said  Act  of  1745,  or  those  claiming  under  them,  may 
have  existed,  had  surrendered  and  granted  to  the  defendants,  or 
those  under  whom  they  claim  such  light,  so  as  to  authorize  and  enti- 
tle said  defendants,  and  those  under  whom  they  claim,  to  improve, 
to  the  exclusion  of  such  and  those  claiming  under  him,  their  said 
lots  on  Bond  street  to  the  same  puri>ose  and  with  the  like  effect  as  if 
they,  the  said  defendants,  and  those  they  claim  under,  were,  by  vir- 
tue of  grants  from  the  State,  the  riparian  proprietors  of  said  lots 
prior,  in  point  of  time  and  right,  to  the  said  patentee  and  those 
claiming  under  him  of  Mountenay's  Neck. 

Whereupon  the  Court  granted  the  first  and  sixteenth  prayers  of 
the  plaintiff,  and  rejected  her  prayers  numbered  from  two  down  to 
fifteen  inclusive,  and  rejected  the  first,  second  and  third  prayers  of 
the  defendants,  and  granted  their  fourth  prayer;  to  the  granting  of 
the  fourth  prayer  of  defendants,  and  to  the  rejection  of  her  prayers 
from  two  to  fifteen,  the  plaintiff  excepted,  and  to  the  granting  of 
first  and  sixteenth  of  •  plaintiff's  prayers,  and  to  the  rejection  ^^^ 
of  their  first,  second  and  third  prayers,  the  defendant-s  ex-  '*"•' 
cepted.  * 

4tb  Exception.  The  Court  having  decided,  as  stated  in  the  preced- 
ing exception,  upon  the  several  prayers  of  the  plaintiff  and  defend- 
ants, the  plaintiff  gave  in  evidence  the  deed  from  Samuel  Wheeler 
and  Ann  his  wife,  to  David  Jones,  of  22nd  March,  1686,  heretofore 
offered  by  defendants,  and  it  being  agreed  that  all  the  evidence  in 
the  prior  exceptions  should  be  considered  as  a  part  of  this  exception, 
the  plaintiff,  by  her  counsel,  prayed  the  Court  to  instruct  the  jury,  as 
follows : 

1.  That  there  is  no  evidence  of  adverse  possession,   for  twenty 
years  before  the  institution  of  this  suit;  and  that  the  plaintiffs  are 
24  1  a. 
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not  barred  by  any  possessioD  which  the  defendants  or  any  of  them 
have  proved. 

2.  That  the  bar  of  adversary  possession  cannot  apply  in  this  case, 
nnless  it  be  shown  to  have  been  defined  and  unintermpted ;  aod  that 
the  defendants  are  not  entitled  to  any  portion  of  the  land  in  contro- 
versy, not  included  in  such  definite  and  uninterrupted  possession, 
and  except  so  far  as  the  defendants  shall  have  shown  such  posses- 
sion, and  for  the  term  of  twenty  years  before  the  bringing  of  this  suit 

3.  That  if  the  jury  believe  that  the  land  in  controversy  did  not 
become  fast  land,  so  that  the  water  did  not  flow  over  it  at  ordinary 
tides,  within  twenty  years  before  the  bringing  of  this  suit,  then  no 
adversary  possession  thereof  can  be  found  to  bar  the  plaintifPs  re- 
covery. 

4.  That  there  is  no  evidence  in  this  case  from  which  the  jury  are 
at  liberty  to  presume  that  any  deed  or  grant  was  ever  made  by  the 
lessor  of  the  plaintiff  or  those  under  whom  she  claims,  of  the  land 
in  controversy,  or  the  right  to  extend  into  the  water. 

5.  That  the  jury  cannot  presume  any  such  deed  or  grant,  if  they 
believe  that  the  defendant  Inloes  claimed  the  right  to  extend  his 
wharf,  by  virtue  of  his  ownership,  under  title  from  his  father,  of  the 
land  on  Bond  street,  and  with  permission  of  the  city. 

-  ^  -  •  6.  That  the  jury,  to  make  the  presumption  of  a  deed  or 
grant  as  above  mentioned,  must  be  satisfied  that  in  point  of 
fact  a  deed  was  executed  by  the  plaintiff's  lessor,  or  some  one  nnder 
whom  she  claims,  of  their  interest  in  the  land  in  controversy,  or  their 
right  to  extend  the  land  into  the  water  to  the  defendants,  or  some 
one  of  them. 

All  of  which  prayers  the  Court  [Abcueb,  C.  J.]  refused  to  grant. 
The  plaintiff'  excepted. 

5th  Exception.  The  counsel  for  the  plaintiff  further  prayed  the  Court 
to  instruct  t  he  jury  upon  the  evidence  given,  as  stated  in  the  preceding 
bills  of  exceptions,  which  is  to  be  taken  as  a  part  of  this  bill  of  ex- 
ception, that  there  is  no  evidence  in  this  cause  thatany  one  of  the  de- 
fendants, except  Inloes  and  Chapman,  ever  had  possession  of  any  por- 
tion of  the  property  in  dispute,  even  for  a  day,  or  made  any  entry  into 
it,  previous  to  the  time  when  it  was  filled  up  and  made  fast  land  bj 
the  City  of  Baltimore  in  the  year  1836,  or  when  the  jury  may  find 
that  it  was  filled  up;  that  there  is  no  evidence  that  Chapman  ever 
had  possession  of  any  of  said  property,  or  exercised  acts  of  ownership 
over  it  previous  to  about  the  year  1826 ;  and  that  if  the  jury  believe 
the  facts  set  forth  in  the  plaintiff's  first,  second,  and  third  prayers, 
then  the  plaintiff'  is  entitled  to  recover  against  all  the  defendants 
except  Inloes ;  which  the  Court  [Abgheb,  C.  J.]  refused  to  grant. 
The  plaintiff  excepted. 

6th  Exception.  The  patents  and  deeds  of  records  offered  in  evi- 
dence by  the  plaintiff,  being  offered,  subject  to  all  exceptions  to 
which  the  same  might  be  liable,  the  defendants,  by  their  coansel,  ob- 
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jected  to  the  admisHibility  in  evidence  of  each  and  every  of  said 
patents,  deeds  and  records;  bat  the  Court  overruled  the  objection, 
and  saffered  each  and  every  of  said  patents,  deeds,  and  records  to  be 
given  in  evidence  to  the  jary.  The  defendant  excepted. 
The  parties  then  filed  the  following  agreement,  to  wit : 
It  is  agreed  that  the  plats  on  file  in  this  case,  or  made  for  the  par- 
ties, may  be  used  to  every  efi'ect  in  the  Court  of  Appeals,  as  if  the 
same  were  copied  and  sent  up  with  the  record;  and  that  the  expla- 
nations in  like  manner  may  be  used;  and  *  that  neither  the  ^q. 
plats  nor  the  explanations  need  be  copied  into  the  transcript  ^  ^^ 
for  the  Courts  of  Appeals.  It  is  agreed,  also,  that  the  plat  of  the 
city  designating  the  improvement  to  be  made  under  the  ordinance 
of  1823,  may  be  also  used  without  being  copied  with  the  transcript,  and 
likewise  the  plat  of  Fell's  Addition  to  Baltimore  Town,  of  1773;  and 
that  all  the  ordinances  and  laws  given  in  evidence  in  the  above  case 
may  be  read  in  the  Court  of  Appeals  from  the  printed  laws  and  ordi- 
nances, and  that  the  same  shall  not  be  copied  in  the  record.  It  is 
also  agreed  that  the  plot  from  the  City  Atlas  of  1824,  offered  in  evi- 
dence, shall  not  be  inserted  into  the  record,  but  a  copy  of  the  same, 
by  A.  J.  Bouldin^  may  be  used  in  the  Court  of  Appeals. 

The  verdict  and  judgment  being  against  the  lessor  of  the  plaintiff, 
she  appealed  to  this  CK>urt. 

Explanations  of  the  plot  published  with  this  report^  which  however  only  con- 
tains such  portions  of  the  survey^  as  give  a  general  view  of  the  controversy. 

1.  The  plaintiff  claimed  from  W  to  X,  then  to  the  water  of  the  City 
Dock,  then  bounding  on  the  water  of  the  Dock  to  Caroline  street,  and  then 
on  Caroline  street  to  W. 

2.  The  defendant  took  defence  for  all  the  land  lying  between  the  W.  side 
of  Caroline,  and  E.  side  of  Spring  street,  and  the  S.  side  of  Aliceana  street, 
and  N.  side  of  Lancaster  street. 

8.  M  is  the  admitted  beginning  of  Mountenaj^s  Neck,  as  surveyed  in 
1737,  for  Wm.  Fell,  and  the  N.  W.  line  from  that  point,  is  its  first  line. 

4.  Bold  Venture  was  located  by  the  plaintiff  in  three  ways.  The  first 
line  of  which  was  from  the  southern  A  to  M,  and  located  as  a  tract  for  161 
acres.  It  was  also  located  as  clear  of  elder  surveys  according  to  the  recitals 
in  the  patent  of  Rogers^  Inspection,  of  the  2bth  Sept.  1759,  in  two  other 
modes,  the  lines  of  both  of  which  parcels  are  clear  of  this  controversy,  and 
do  not  affect  it.  In  that  patent  the  original  grant  is  assumed  to  have  en- 
croached on  elder  surveys. 

5.  V  to  W  to  X  and  Y,  shew  the  permission  of  the  Port  Wardens  of 
Baltimore  to  John  Hammond,  in  1784.  to  extend  his  improvements  into  the 
water  west  of  Caroline  street,  to  the  Port  Warden ^s  line  on  the  south. 

6.  The  deeds  from  John  Cornthwaite  to  William  Hammond,  were  so  located 
by  the  plaintiff  as  to  show  a  claim  to  the  water  line  of  the  river  at  Y  and 
V,  the  water  at  one  time  fiowing  to  the  shore  at  those  points. 

*  7.  The  defendants  located  W  to  X,  to  109  to  110  and  to  W,  as  ^.^^ 
being  in  their  possession.  ^  "^ 

8.  The  defendants  located  Bold  Venture  as  beginning  at  the  southern  A, 
and  thence  td  M,  and  with  the  line  from  M  to  N,  so  as  to  include  a  part  of 
the  City  Dock,  and  as  conforming  to  the  original  grant  for  161  acres. 
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9.  The  line  of  thd  water  as  it  flowed  in  1788,  is  shown  by  the  dotted  lines 
from  A  to  Y,  V,  B,  C,  F,  according  to  the  depositions  of  £.  Smith  and  Wil- 
liam Dawson  for  the  plaintiff. 

10.  The  line  of  the  water  as  it  flowed  in  1801,  according  to  defendants 
depositions,  is  shown  by  the  dotted  line  south  of  the  preceding  line  from  G 
to  F. 

11.  The  dotted  line  from  L  to  O,  shows  the  line  of  logs  run  out  by  Joshna 
Inloes. 

12.  The  dotted  line  from  P  to  Q,  west,  shows  the  water  fence  as  extended 
by  William  Inloes. 

18.  The  numbers  5,  6,  7,  8,  9,  show  the  leases  from  Ann  Fell,  on  Bond 
street;  No.  5  being  to  Abraham  Inloes. 

14.  No.  1  to  11  shows  the  water  in  1784,  W*of  the  leased  lots  which  are 
located  on  the  original  plats  with  shaded  lines  as  bordering  on  the  water. 

15.  No.  10,  located  as  the  lease  from  John  Hammond  to  Thomas  McDowallt 
38th  February,  1798. 
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The  cause  was  argued  before  Dobsey,  Chambers,  and  Spenoe, 
JJ. 

Mayer  and  Dulaney^  for  the  appellants.  Giles  and  McMdhon^  for 
the  appellees. 

Dorset,  J.,  delivered  the  opinion  of  this  Conrt.  With  the 
County  Court's  refusal  to  admit  the  testimony  offered  by  the  plaintiff 
in  his  first  bill  of  exceptions,  and  objected  to  by  the  defendants,  we 
entirely  concur.  It  was  immaterial  and  irrelevant  to  any  of  the 
issues  in  the  cause.  A  prevalent  opinion  in  the  neighborhood,  even 
if  known  and  adopted  by  the  lessor  of  the  plaintiff,  as  to  her  legal 
rights,  whether  founded  in  error  or  not,  does  not  at  law  prevent  the 
running  of  the  Statute  of  Limitations,  nor  repel  the  legal  presump- 
tion of  a  grant  arising  from  adverse  possession,  long  continued  and 
acquiesced  in. 

We  also  concur  with  the  County  Court  in  admitting  to  the  jury 
the  certificate  of  the  rent  roll,  offered  in  evidence  by  the  •de-  ^^^ 
fendants,  as  stated  in  the  plaintiff's  second  bill  of  exceptions.  ^^^ 
The  rent  rolls,  which  are  books  kept  in  the  several  counties  of  the 
State  during  the  Proprietary  Government  of  Maryland,  by  ofiScers 
^led  rent  roll  keepers,  were  designed  to  show,  in  the  respective 
counties,  the  grants  of  land  made  by  the  Lord  Proprietary ;  the 
names  of  the  subsequent  alienees  thereof;  and  the  names  of  those 
who  were  in  possession  of  the  same;  and  the  quit-rents  with  which 
they  were  chargeable.  In  all  cases  of  controverted  possession,  or 
where  possession  was  relied  on  as  evidence  for  the  presumption  of  a 
grant,  certified  extracts  from  the  rent  rolls,  showing  who  were  the 
possessors  of  the  lands  at  the  period  in  question,  have  been  received 
by  the  Courts  of  Maryland  as  competent  testimony.  But  though  the 
evidence  objected  to  was  admissible,  after  the  testimony  previously 
given  in  the  cause,  it  is  difiBcult  to  conceive  why  it  should  have  been 
offered  by  the  defendant ;  or  if  offered,  why  objected  to  by  the  plain- 
tiff. If  adduced  as  evidence  of  the  escheat  grant  to  William  Fell,  it 
could  neither  benefit  the  defendant  nor  damnify  the  plaintiff;  as  the 
escheat  patent  itself,  which  is  conclusive  evidence  of  the  fact,  had 
already  been  in  evidence  before  the  jury*  And  if  it  were  produced  as 
evidence  of  William  Fell's  possession  under  his  escheat  grant,  so  far  as 
it  proved  any  thing,  it  disproved  that  fact,  by  showing  that  he  never 
was  in  possession  under  his  escheat  grant,  and  that  no  quit-rents  had 
ever  been  charged  against  him.  It  would  be  extremely  difficult  to 
account  for  the  rent  roll  keeper's  wholly  omitting  to  charge  William 
Fell  with  the  quit-rents  as  the  possessor  of  Mouutenay's  Keck,  upon 
any  other  hypothesis,  than  that  upon  an  investigation  into  the  sub- 
ject by  the  rent  roll  keeper,  he  discovered  (what  the  testimony  in 
this  cause  renders  more  than  probable,)  that  William  Fell  took  noth- 
ing under  his  escheat,  and  consequently  was  not  charged  with  the 
payment  of  quit-rents.    But  the  effect  of  this  rent  roll  extract  is  not 
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only  to  disprove  that  William  Fell  was  the  possessor,  or  chargeable 
with  the  qait-rents  of  Moantenaj's  Neck,  but  it  shows  that  previous 
to  the  year  1756,  and  more  than  two  years  before  the  ooDTeyance 
from  Edward  Fell  to  •Thomas  Sligh,  Thomas  Sligh  and 
4:cW  Thomas  Sheridine  were  the  possessors  of  Mountenay's  Neck, 
and  charged  with  the  quit-rents  payable  thereon.  Facts  strongly 
corroborating  (if  corroborating  testimony  were  wanting,)  the  evi- 
dence the  plaintiif  had  before  offered  in  support  of  his  claim  and  pre- 
tensions. 

The  plaintiff's  counsel,  by  the  first  prayer  in  the  third  bill  of 
exceptions,  call  upon  the  Court  to  instruct  the  jury,  that,  if  they 
believe  the  facts  enumerated  in  the  prayer,  <'  they  are  bound  to  pre- 
sume a  deed  from  said  Alexander  Mountenay,  or  those  claiming 
under  him,  to  Samuel  Wheeler  and  wife,  and  from  said  David  Jones 
to  said  Robert  Blunt,  or  his  ancestor,  for  the  tract  of  land  called 
Mountenay's  Neck."  These  enumerated  facts  do  not  show  that  the 
plaintiff,  or  any  of  those  under  whom  she  has  offered  evidence  of  her 
deduction  of  title,  ever  held  under  either  Wheeler  and  wife,  or  Jones, 
or  received  from  them  any  conveyance  of  Mountenay's  Neck,  or  that 
they,  or  either  of  them,  ever  were  possessed  of  any  part  thereof. 
The  only  fact  tending  in  the  slightest  degree  to  connect  Wheeler 
and  wife  and  Jones  with  the  tract  of  land  called  Mountenay's  Neck, 
is  the  isolated  deed  from  Wheeler  and  wife,  by  Thomas  Ligbtfoot, 
their  alleged  attorney,  to  David  Jones.  In  the  absence  of  all  proof 
that  Wheeler  and  wife  were  entitled  to  the  land,  or  had  been  in 
possession  of  any  part  thereof,  or  that  Robert  Blunt,  or  |}hose  claim- 
ing under  him,  ever  acquired,  or  claimed  to  hold  title  or  possession 
under  either  Wheeler  and  wife  or  Jones,  upon  what  ground  could 
the  Court  be  called  on  to  direct  the  jury  to  presume  a  deed  from 
Alexander  Mountenay,  or  those  claiming  under  him  to  Wheeler  and 
wife,  and  from  David  Jones  to  Robert  Blunt  1  There  is  not  a  scin- 
tilla of  evidence  from  which  it  can  be  legitimately  inferred  that 
Blunt  derived  either  title  or  possession  from  Jones,  or  that  Wheeler 
and  wife,  or  Jones,  or  any  person  claiming  under  tbem,  were  at  any 
time  in  possession  of  the  land  in  question.  Upon  what  basis  then 
could  the  plaintiff  rest  the  presumption,  which  she  demanded  of  the 
jury  through  the  agency  of  the  Court  f 

Had  the  plaintiff'  have  required  of  the  Court  an  instruction  to  the 
jury,  that  they  must  presume  a  deed  for  Mountenay's  •  Neck, 
4IIU  fpQuj  Alexander  Mountenay^,  or  those  claiming  under  him,  to 
Robert  B.  Blunt,  it  would  be  difficult  to  discover  a  reason  why  it 
should  not  be  granted.  From  Robert  B.  Blunt  the  paper  or  record  title 
of  the  plaintiff  was  perfect,  the  only  link,  in  her  chain  of  title,  which 
was  wanting,  was  that  from  Alexander  Mountenay  to  Robert  B. 
Blunt.  To  supply  this  defect,  by  way  of  legal  presumption,  all  that  was 
requisite  was  to  prove  to  the  jury  a  continuous  possession  of  twenty 
years  or  upwards,  in  Robert  B.  Blunt,  or  those  claiming  under  him. 
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And  of  this  fact  there  was  abandant  proof.  Far  more  than  from  the 
antiquity  of  the  possession  proved,  and  nature  and  circamstances  of 
the  case,  could  reasonably  have  been  required  or  expected.  The 
conveyance  of  Bobert  B.  Blunt  to  James  Todd,  for  Monntenay's 
Neck,  bore  date  on  the  fourth  day  of  October,  in  the  year  sixteen 
hundred  and  ninety-flve.  Of  Bobert  B.  Blunt's  possession,  no  direct 
proof  has  been  offered;  and  none  could  reasonably  be  expected, 
after  a  lapse  of  nearly  one  hundred  and  fifty  years.  But  of  the  posses- 
sion of  his  grantee,  James  Todd,  there  is  proof,  and  that  too  coming  in 
such  an  nnquestionable  shape,  that  it  cannot  be  doubted.  About 
thr^  years  after  the  date  of  the  deed  from  Blunt  to  Todd,  on  the 
17th  of  February,  1698,  the  surveyor  of  Baltimore  County,  a  public 
officer  of  the  Lord  Proprietary,  who  was  upon  the  land  and  an  eye 
witness  of  what  he  stated,  who  could  have  had  no  motive  for  misrep- 
reBentation,  in  the  discharge  of  a  necessary  official  act  in  respect  to 
the  survey  of  the  tract  of  land  called  '^  Todd's  Range,"  certifies  to 
the  register  of  the  Land  Office,  that  it  began  '^  at  a  bounded- white 
oak,  standing  in  the  line  of  a  parcel  of  land  formerly  belonging  to 
Alexander  Mountenay,  and  now  in  the  possession  of  the  aforesaid 
Todd."  On  the  13th  of  March,  1701,  James  Todd  conveyed  that 
part  of  Mountenay's  Neck,  connected  with  the  present  controversy,  to 
one  John  Hurst,  who,  by  deed  of  mortgage  bearing  date  on  the  Idth 
day  of  October,  1702,  to  secure  the  payment  of  £123  6s  4d,  con- 
veyed the  same  to  Richard  Colegate,  who,  in  the  Provincial  Court 
of  the  April  Term,  1705,  recovered  judgment  in  ejectment  for  the 
said  mortgaged  premises  against  said  Hurst ;  but  no  *  writ  of  ^  ^  ^ 
hiibere  fa^cias  possessionem^  as  far  as  the  record  discloses  that  ^^' 
fact,  appears  to  have  issued  thereon.  The  institution  of  this  action  of 
ejectment  to  April  Terra,  1704,  by  Colgate  against  Hurst,  is  evidence 
that  Hurst  was,  at  that  time,  in  possession  of  the  mortgaged  prem- 
ises ;  as  had  they,  at  that  time,  been  in  the  possession  of  any  other 
person,  the  judgment  could  have  been  of  no  avail  to  the  plaintiif. 
And  the  declaration  describes  the  mortgaged  premises  sued  for  as 
late  in  the  tenure  or  occupation  of  James  Todd,  of  the  aforesaid 
county,  planter.  Thus  confirming,  as  to  Todd's  possession,  the  pre- 
vions  certificate  of  the  surveyor  of  Baltimore  County. 

In  March,  1749,  John  Hurst,  in  consideration  of  £5^  conveyed  to 
Thomas  Sheridine  and  Thomas  Sligh,  as  joint  tenants,  the  same 
lands  conveyed  to  him  by  James  Todd.  And  on  the  16th  of  Novem- 
ber, 1750,  in  consideration  of  £100  sterling,  John  and  Thomas  Cole- 
gate,  devisees  of  Eichard  Colegate,  conveyed  the  same  lands  to  said 
Sheridine  and  Sligh  in  joint  tenancy.  Whether  the  possession  con- 
tinned  in  Hurst  till  his  conveyance  to  Sheridine  and  Sligh,  or  had 
previously  passed  from  him  to  the  Colegates,  in  this  question  of  pre- 
sumption of  a  deed,  is  of  no  importance ;  the  plaintiff  deducing  a 
Higular  paper  title  from  both,  the  possession  of  either  is  equally 
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available  to  the  plaintiff.    And  there  is  not  a  shadow  of  proof  that 
the  possession  was  in  any  other  person. 

In  Jane,  1756,  Thomas  Sheridine,  the  elder,  being  dead,  his  son 
and  heir-at-law,  Thomajs  Sheridine,  conveyed  the  said  lands  to 
Thomas  Sligh,  reciting  in  part  the  said  conveyance  from  said  John 
and  Thomas  Golegate  to  Thomas  Sheridine,  the  elder,  and  Thomas 
Sligh,  and  that  the  said  Thomas  Sheridine  and  Thomas  Sligh,  in  virtae 
of  the  said  conveyance,  were  jointly  ^^  seized  and  possessed  "  of  the 
said  lands,  and  that  his  said  father  died  ^'  so  seized  and  possessed, 
living  the  aforesaid  Thomas  Sligh,"  <^  who  now  continues,  as  survi- 
vor, seized,  and  yet  is  actually  possessed  of  the  aforesaid  lands." 
For  falsely  making  such  a  recital,  Thomas  Sheridine,  the  younger, 
as  far  as  the  record  discloses,  could  have  had  no  conceivable  motive. 
-  ^^  •  The  extract  from  'the  debt  books  is  evidence  that  Thomas 
411^  Sligh,  in  1754,  was  in  possession  of  100  acres,  part  of  Monnte- 
nay's  Neck;  and  the  extract  from  the  rent  roll,  given  in  evidence  by 
the  defendants,  shows  that  in  1756,  if  not  before,  Thomas  Sligh  and 
Thomas  Sheridine  were  stated  by  the  rent  roll  keepers  of  Baltimore 
County,  to  be  the  possessors  of  200  acres  of  Mountenay's  Neck.  And 
the  said  extract  from  the  debt  books  show,  that  from  1755  inclusive, 
till  the  year  1759,  when  he  conveyed  a  part  thereof  to  Thomas  Ham- 
mond, (under  whom  the  plaintiff  claims,)  Thomas  Sligh  was  pos- 
sessed of  the  said  200  acres,  part  of  Mountenay's  Neck.  For  a  period 
then  of  sixty  years,  that  is,  from  1698  to  1758,  the  plaintiff  has  shown 
a  continuous  possession  in  those  under  whom  she  claims  title.  A 
stronger  case  for  presuming  a  deed,  on  the  ground  of  possessions  of 
an  ancient  date,  has  rarely  occurred  in  a  Court  of  justice. 

But  it  is  said  that  possession  is  a  matter  of  fact  which  must  be 
proved  by  the  same  kind  of  testimony  requisite  for  the  proof  of  any 
other  fact  or  occurrence.  To  this  proposition,  as  applicable  to  the 
case  before  us,  we  cannot  assent.  If  the  possession  relied  upon  were 
of  modern  date,  so  that  it  might  fairly  be  presumed  as  susceptible  of 
proof  by  living  witnesses,  then  would  the  objection  urged  present 
itself  with  imposing  force.  But  as  to  the  possession  in  question, 
they  are  of  so  great  antiquity,  that  the  brevity  of  human  life  demon- 
strates that  such  testimony  cannot  be  obtained.  If  the  certificate  of 
the  surveyor  be  not  evidence  in  this  case,  upon  what  principle  is  it 
that  entries  in  the  debt  books  are  evidence  to  prove  ancient  posses- 
sions of  lands  ?  And  if  the  recitals,  in  these  deeds,  as  to  possessions, 
be  not  evidence,  upon  what  principle  is  it  that  you  admit  hearsay 
evidence  of  ancient  boundaries  or  runnings  of  the  lines  of  old  tracts 
of  land  1  Or,  how  is  it  that  you  admit  entries  made  in  the  books  of 
a  third  person  by  the  person  whose  duty  it  was  to  make  them,  and 
to  whom  no  inducement  to  have  made  false  entries  could  be  imputed  f 
In  Mima  Qtieen  and^  child  vs.  Hepburn^  7  Cranchy  290,  the  Supreme 
Court  decided  that  hearsay  evidence  is  incompetent  to  establish  any 
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*  specific  fact,  which  is  in  its  nature  sasceptible  of  being  proved  ^^q 
by  witnesses  who  speak  from  their  own  knowledge.  Bat  ^^^ 
what  mast  we  presume  woald  have  been  their  decision,  if,  of  facts 
of  great  antiquity,  resting  wholly  in  parol,  of  which  no  written  evi- 
dence can  be  presumed  to  exist,  hearsay  evidence  should  have  been 
offered  ?  Why,  that  it  was  competent.  The  recitals  here  relied  on 
are  all  made  by  persons  wholly  uninterested  in  the  truth  or  false- 
hood of  the  facts  recited. 

It  is  also  insisted  that  the  plaintiff  is  precluded  from  relying  on 
these  possessions  as  furnishing  a  presumption  for  a  deed  from  Moun- 
tenay,  or  those  claiming  und^r  him,  to  Blunt,  because  Thomas  Sligh 
having,  in  1758,  accepted  a  deed  of  conveyance  from  Edward  Fell, 
the  plaintiff,  who  makes  title  thro'  Thomas  Sligh,  is  estopped  from 
setting  up  a  title  paramount,  or  alleging  that  she  derived  no  title 
under  the  conveyance  from  Fell  to  Sligh.  If  this  doctrine  of  estop- 
pel, as  here  contended  for,  be  sanctioned,  the  condition  of  Sligh,  and 
those  claiming  under  him,  is  deplorable  indeed.  Sligh  is  as  thor- 
oughly estopped  by  the  deed  from  Hurst,  and  also  by  that  from  the 
Golegates,  as  he  is  by  that  from  Fell.  Their  seniority  or  juniority 
neither  adds  to,  nor  detracts  from  their  several  eflQcacies  as  estop- 
pels. If  he  sets  up  a  title  under  the  deed  from  Hurst,  the  reply 
would  be,  you  have  accepted  a  deed  from  the  Golegates  or  Fell,  and 
you  are  estopped  from  asserting  a  title  derived  in  any  other  way. 
If  he  asserts  his  title  under  the  Golegates,  the  deed  accepted  from 
Hurst  or  Fell  would  present  to  him  a  barrier  equally  unsurmountable. 
And  the  same  would  be  the  effect  of  either  of  the  deeds  from  the 
Golegates  or  Hurst,  if  his  title  were  insisted  on  under  the  deed  from 
Fell.  So  that  having  made  separate  purchases  of  the  titles  of  three 
claimants,  he  has  no  title  at  all ;  but  if  he  had  taken  a  deed  from 
only  one  of  them,  he  might  perhaps  have  acquired  an  indefeasible 
title.  The  inconsistency  and  injustice  of  applying  the  doctrine  of 
estoppel  to  a  grantee,  who  claims  nothing  under  the  deed  which  he 
seeks  to  repudiate,  cannot  be  more  strongly  illustrated  than  when 
attempted  to  be  applied  to  a  case  like  the  present,  where  it  is  mani- 
fest that  Sligh  never,  for  a  moment,  *  supposed,  that  in  tak-  ^^m 
ing  a  conveyance  from  Fell  he  designed  to  relinquish  and  ^^^ 
abandon  all  the  title  to  Mountenay's  Neck,  which  he  had  acquired 
under  the  deeds  from  the  Golegates  and  Hurst ;  and  to  admit  that 
thenceforth  he  claimed  no  other  title  to  Mountenay's  Keck  than  that 
transferred  to  him  by  Edward  Fell.  That  such  was  not  the  under- 
standing of  Edward  Fell,  is  apparent  from  the  terms  of  the  deed, 
which  do  not  profess,  in  the  usual  form,  to  convey  the  land  itself;  but 
simply  the  right,  title  and  interest  of  Fell  thei'ein.  In  taking  a  con- 
veyance from  Fell,  Sligh's  only  object  was  to  purchase  his  peace,  or 
remove  a  cloud  which  overshadowed  his  title.  The  difference  in  the 
amount  of  purchase  money  paid  to  the  Golegates  and  Fell,  fully  sus- 
tains this  view  of  the  transaction.    To  the  former,  for  their  title, 
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was  paid  £100  sterling ;  to  the  latter,  £50  carrent  money.  The  deed 
from  Fell  to  Sligh  has  performed  its  oflQce,  and  consammated  the 
contract  between  the  parties.  Fell  has  received  his  £50,  and  Sligh 
obtained  as  its  equivalent  the  asserted  claim  of  Fell.  The  deed  be- 
tween them  never  was  designed  to  have  any  further  or  prospective 
operation ;  to  all  intents  and  purposes  it  is  functus  officio.  That  the 
distinction  which  we  have  taken,  as  respects  estoppel,  when  applied 
to  a  conveyance  of  the  land  itself,  and  the  mere  interest  of  the 
grantor  in  the  land,  is  well  founded.  See  4  Ba.  Abr.  192,  Tit.  Leases 
and  Terms  for  Years^  letter  0,  and  the  authorities  there  referred  to, 
where  it  is  stated,  that,  *'  if  a  man  takes  a  lease  for  years,  of  the 
herbage  of  his  own  land,  by  indenture,  this  is  no  conclusion  to  say, 
that  the  lessor  had  nothing  in  the  laud  at  the  time  the  lease  was 
made,  because  it  was  not  made  of  the  land  itself." 

The  true  ground  upon  which  estoppels  are  applied  to  deeds  is 
given  in  the  case  of  Jackson,  ex  dent,  of  Variek  vs.  WaXdron  and  Wife^ 
13  Wendel,  178,  where  it  is  said,  that  '<  the  true  principle  of  estoppel, 
as  applicable  to  deeds,  is  to  prevent  circuity  of  action,  and  to  com- 
pel parties  to  fulfil  their  contracts ;  thus,  a  party  in  a  deed  asserting 
a  particular  fact,  and  thereby  inducing  another  to  contract  with  him, 
cannot,  by  a  denial  of  that  fact,  compel  the  other  part  to  seek  redress, 
-^  against  his  •  bad  faith,  by  suit;  but  the  Court  will  decide 
^^^  upon  the  rights  of  the  parties,  without  subjecting  them  to 
the  expense  and  delay  of  a  new  litigation ;  and  this  they  will  do, 
not  on  the  ground  of  concluding  the  parties  from  showing  the  troth, 
but  because  the  whole  truth  being  shewn,  the  justice  of  the  case  is 
not  changed."  And  in  BlighVs  Lessee  vs.  Rochester^  7  Wheat.  547,  a 
most  able  exposition  of  the  doctrine  of  estoppel  is  given  by  Chief 
Justice  Marshall,  showing  that  it  does  not  or  ought  not  to  apply  as 
between  grantor  and  grantee,  and  preclude  the  grantee  from  show- 
ing a  prior  and  superior  title  in  the  grantee,  to  that  transferred  by 
the  deed  of  the  grantor.  The  true  doctrine  upon  the  subject  is  also 
correctly  stated  in  4  Ba,  Ahr.  190,  Tit.  Leases  and  Terms  for  Yearn, 
letter  O,  as  follows :  "  but  if  such  lease  for  years  were  made  by  deed 
poll  of  lands,  wherein  the  lessor  had  nothing,  this  would  not  estop 
the  lessee,  to  aver  that  the  lessor  had  nothing  in  those  lands 
at  the  time  of  the  lease  made  because  the  deed  poll  is  only 
the  deed  of  the  lessor  and  made,  in  the  first  or  third  person; 
whereas  the  indenture  is  the  deed  of  both  parties,  and  both  are,  as 
it  were,  put  in  and  shut  up  by  the  indenture;  that  is,  where  both 
seal  and  execute  it,  as  they  may  and  ought;  for  otherwise,  if  the 
lessor  only  seals  and  executes  the  indenture,  the  lessee  seems  to  be 
no  more  concluded,  than  if  the  lease  were  by  deed  poll ;  for  it  is  only 
the  sealing  and  delivery  of  the  indenture,  as  his  deed,  that  binds  the 
lessee,  and  not  his  being  barely  named  therein,  for  so  he  is  in  the 
deed  poll;  but  that  being  only  sealed  and  delivered  by  the  lessor, can 
only  bind  him,  and  not  the  lessee,  who  is  not  to  seal  and  execute  it* 
And  it  should  seem,  that  such  lease  by  deed  poll  binds  the  lessor 
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himself  as  mach  as  if  it  were  by  indenture,  because  it  is  executed  on 
his  part  with  the  very  same  solemnity,  and  therefore  it  should  seem 
he  is  bound  by  such  lease  by  way  of  estoppel." 

We  think  the  County  Court,  therefore,  erred  in  granting  the  plain- 
tiff's first  prayer  in  the  third  bill  of  exceptions. 

The  second  prayer  of  the  plaintiff,  in  third  bill  of  exceptions,  in- 
volving in  it  the  decision  of  most  of  the  defendants'  •  prayers,  m^^ 
we  will  forbear  to  express  any  opinion  upon  it  till  we  have  dis-  ^^^ 
posed  of  the  defendants'  prayers. 

The  plaintiff's  third  prayer  in  this  bill  of  exceptions  calls  on  the 
Court  for  an  instruction  to  the  jury,  that  if,  in  addition  to  the  facts 
stated  in  the  first  and  second  prayers,  they  also  believe,  '<  that  the 
plaintiff,  and  those  under  whom  she  claims,  have  been  in  possession 
of  the  part  of  said  property,  by  having  a  house  erected  upon  it,  and 
by  the  actual  enclosure  of  a  board  fence,  then  the  defendants  cannot 
avail  themselves  of  any  title  from  presumption,  except  of  such  part 
as  they  can  prove  that  they  have  also  been  possessed  of,  by  actual  en- 
closure, for  twenty  years,  next  before  the  impetration  of  the  writ  in 
this  cause."  And  this  prayer,  we  think  the  County  Court  ought  to 
have  granted,  if  it  be  assumed  that,  but  for  such  presumption,  the 
plaintiff  is  entitled  to  the  property  in  controversy.  The  general 
principle  being  now  too  well  established  to  require  the  adduction  of 
authorities  in  its  support,  that  a  possessio  pedis  of  part  of  a  tract  or 
parcel  of  land,  by  him,  who  is  legally  entitled  to  the  entirety,  carries 
with  it  the  possession  to  the  extent  of  his  legal  rights :  and  no 
wrongdoer  can,  in  contemplation  of  law,  by  the  entry  or  exercise  of 
acts  of  ownership  thereon,  acquire  the  possession  of  any  part  thereof, 
but  by  actual  enclosure,  or  ouster,  actual  or  presumptive.  But  such 
an  assumption  of  title  in  the  plaintiff'  cannot  be  made,  as  we  shall 
hereafter  show,  and  therefore  the  prayer  was  properly  rejected  by  the 
Court. 

The  instruction  required  by  the  plaintiff's  fourth  prayer  was, 
'^  that  the  defendants  in  this  case  cannot  avail  themselves  of  the 
benefit  of  a  grant  to  them  for  the  property  in  dispute,  unless  they  show 
by  strong  proof,  a  continuous  and  uninterrupted  possession  thereof, 
for  twenty  years,  next  before  the  institution  of  this  suit."  This 
prayer,  we  think,  the  County  Court  erred  in  not  granting.  Unin- 
terrupted, continuous  possession  is  essential  to  the  presumption  of  a 
grant,  and  by  "strong  proof,"  was  meant  nothing  more  than  such 
proof  as  would  satisfy  the  jury  of  the  existence  of  the  fact,  for  the 
establishment  of  which  it  was  offered. 

•  The  fifth  prayer  was,  *^  that  there  is  no  evidence  in  this  ^q^ 
case  to  prove  such  possession."  The  object,  (the  meaning)  of  ^*^  • 
which  proposition  was,  that  the  evidence  before  the  Court  was  not 
sufficient  to  authorize  it  in  instructing  the  jury  to  presume  a  grant 
to  the  defendants.  After  a  minute  and  thorough  examination  of  all 
the  facts  in  the  case,  and  of  the  law  which  applies  to  them,  we  are 
of  opinion,  that  this  instruction  ought  to  have  been  granted.    The 
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groandSy  apoD  which  rest  the  presamption  of  a  deed,  arc,  that  the 
rightful  owner  ha8  so  long  Hubmitted  to  acts  of  ownership  over  his 
property  exercised  by  another,  without  ever  having  sued  for  the  re* 
covery  of  his  property,  or  of  damages  for  the  unlawful  invasions  of 
his  rights,  that  he  is  presumed  to  have  granted  them  to  him  by 
whom  the  acts  of  ownership  are  exerted.  Let  us  now  see  how  far 
this  presumption  is  applicable  to  the  case  before  us,  and  ought  to  be 
insisted  upon  by  the  present  appellant.  To  do  this,  we  must  bear  in 
mind  that  the  property,  of  which  it  is  sought  to  deprive  her,  was 
not  at  the  time  of  the  alleged  encroachments  upon  her  rights,  her 
freehold,  or  any  tangible  or  visible  property,  or  a  franchise,  or  ease- 
ment, of  which  she  then  had  the  capacity  of  enjoyment.  It  was  a 
mere  privilege  of  acquiring  property  by  its  reclamation  from  the 
water,  and  until  reclaimed  she  had  no  property;  no  possession;  no 
right  which  could  be  violated  or  encroached  upon  by  any  body.  Id- 
Iocs'  fence,  which  from  its  duration  is  the  only  trespass  or  possession 
relied  on  as  the  basis  of  this  presumption,  it  must  be  borne  in  mind, 
was  erected  in  navigable  water,  and  far  without  the  limits  of  the 
land  owned  by  the  appellant.  What  action  could  the  plaintiff,  or 
those  under  whom  she  claimed,  have  maintained  on  account  of  the 
erection  of  Inloes'  fence  1  Ejectment  would  not  lie,  there  being  no 
title  in  the  land.  Trespass,  in  which  the  law  implies  an  injury, 
whether  sustained  or  not,  could  not  have  been  maintained,  by  reason 
of  the  want  of  ownership  of  soil,  whereon  the  fence  was  erected. 
An  action  on  the  case  could  not  be  supported,  because  the  gist  of 
such  action  is  actual  damage  or  loss  to  the  plaintiff;  and  the  erec- 
tion of  Inloes'  fence,  so  far  from  inflicting  damage  or  loss,  conferred 
/lofi  ^  substantial  *  benefit,  by  aiding  in  the  consummation  of  what 
^^^  was  indispensable  to  the  fruition  of  the  valuable  franchise 
with  which  the  plaintiff  had  been  invested  by  the  laws  of  the  State 
and  ordinances  of  the  City  of  Baltimore.  Upon  what  principle  then 
of  reason,  justice,  common  sense,  or  analogy,  can  this  doctrine  of 
presumptive  grants  be  applied  to  the  case  now  before  us  f 

But  the  nature  and  extent  of  the  interest  acquired  by  improvers, 
under  the  Act  of  1745,  ch.  9,  and  the  state  and  condition  in  which 
the  improvement  must  be,  before  any  right  of  property  vests  in  the 
improver,  under  the  Act  of  Assembly,  does  not  now,  for  the  first 
time,  arise  in  this  Court.  The  decision  in  the  case  of  Oiraud's  Lessee 
vs.  Hughes  and  al  1  0.  &  J.  251,  unless  overruled,  is  decisive,  in  the 
plaintiff's  favor,  of  the  question  we  are  now  considering.  There, 
Christopher  Hughes  being  the  owner  of  the  land  running  to  the 
water,  the  defendants,  on  whom  his  interests  devolved,  claimed  title 
to  the  land  in  dispute,  aa  being  an  improvement  made  by  his  tenant, 
under  the  Acts  of  1783,  ch.  34,  and  1745,  ch.  9 ;  and  proved  that  his 
said  tenant  had,  in  pursuance  of  the  provisions  of  said  Acts  of 
Assembly,  made  the  said  improvement,  (which  was  a  wharf,)  so  far 
as  to  enclose  the  same,  by  the  necessary  logs,  in  1789,  and  had  the 
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wharf  filled  ap  in  the  middle  and  north  side  thereof,  and  partly  so 
on  the  ea.8t  and  soath  parts  of  the  same;  but  that  the  logs  of  the 
said  wharf,  so  made,  had,  ^hy  injuries  and  decay  in  several  parts, 
fallen  down,  (the  top  log  entirely  around,)  and  have  not  been  re- 
paired siifce :  that  part  of  the  ground,  filled  up  within  the  logs,  had 
been,  and  still  is,  used  and  occupied  as  a  distillery  of  turpentine;  and 
that  the  water  flows  all  round  over  the  logs  of  said  wharf,  and  within 
the  same,  from  ten  to  twenty  feet,  according  to  the  state  of  the  tides." 
That  in  1789,  his  said  tenant  having  moved  off,  the  said  Christopher 
Hughes  took  possession  of  the  premises,  and  by  himself,  his  tenants, 
and  the  defendants,  his  heirs-at-law,  held  the  said  wharf  ever  since, 
till  the  trial  of  the  cause  in  1828.    In  that  cause,  the  Court  of  Ap- 
peals decided,  that,  in  order  to  vest  any  title  in  the  wharf,  it 
•  must  be  completed ;  and  that  by  reason  of  such  incomple-  ^^^ 
tion  of  the  improvement,  neither  Christopher  Hughes,  nor  his  tenant, 
had  acquired  any  title  thereto,  under  the  said  Acts  of  Assembly. 
Without  overruling  this  decision,  can  it,  for  a  moment,  be  contended 
that  William  Inloes,  by  erecting  and  keeping  up  a  straight  line  of 
fence,  in  the  manner  described  by  the  testimony  in  the  case  before 
ns,  acquired  a  title  to  the  property  now  in  controversy  f    And  if  so, 
to  what  extent  does  this  extraordinary  fence  confer  title  on  its 
owner  f    Does  it  vest  in  him  all  filling  up  that  may  be  caused  by  it, 
either  immediately  or  remotely  ;  to  the  north  or  to  the  south ;  to  the 
ea«t  or  to  the  west!    Nay,  it  is  relied  on,  as  not  only  giving  title  to 
William  Inloes,  but  to  all  the  other  defendants,  who  hold  their  lots 
by  separate  leases,  wholly  unconnected  with,  and  independently  of, 
William  Inloes.    TJpon  what  ground  this  reliance  is  placed,  it  would 
be  difScult  to  conjecture.    If,  in  virtue  of  this  fence,  a  deed  is  to  be 
be  presumed  to  Inloes  from  the  owner  of  the  water  rights  of  Moun- 
tenay's  Neck,  (which  rights,  the  raising  of  the  present  question  of 
course  concedes,)  then  is  he  entitled  to  the  entire  improvement,  in 
dispute,  to  Lancaster  street,  to  the  utter  exclusion  of  his  co-defend- 
ants.   In  making  this  fence,  Inloes,  according  to  the  proof,  neyer 
designed  to  do  more  than  extend  and  fill  up  his  own  lot;  and  upon 
no  conceivable  principle  could  any  presumption  of  a  deed  cover  more 
than  the  extension  in  front  of  his  own  lot,  which  would  leave  his  co- 
defendants  wholly  unprotected  against  the  claim  of  the  plaintitf,  by 
any  presumptive  bar,  from  ancient,  continuous,  adversary  possessions. 
But  suppose  it  were  conceded,  that  the  lines  of  Mountenay's  Neck 
did,  by  their  original  location,  embrace  the  land  now  in  controversy, 
wonld  that  enable  the  defendant  Inloes  to  hold  it  upon  the  principle 
of  the  presumption  of  a  deed  to  him  f    The  only  ground  for  such  a 
presumption  rests  on  the  construction  and  continuance  of  his  fence, 
as  stated  by  the  witnesses.    This  fence,  it  will  be  borne  in  mind,  at 
neither  end,  nor  at  any  part  of  it,  touched  his  enclosures  or  soil,  nor 
was  it  connected  wih  any  thing,  natural  or  artificial,  which  could 
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mg^g^  reoder  it  an  endosure  or  possession  of  any  thing  more  than 
OUU  #  ijIj^  ground  which  the  fence  itself  covered.  In  its  original 
constraction,  it  was  nothing  more  than  a  mere  trespjiss,  and  its  sub- 
sequent repairs  were,  as  well  in  fact  as  in  law,  but  repeated  trespasses. 
In  3  H.  dk  McH.  621,  Davidson's  Lessee  vs.  Beatty^  the  Oonrt  say, 
that,  ^*  where  a  person  shows  title  to  a  tract  of  land,  as  for  instanoa, 
Black  Acre,  and  is  in  possession  of  part,  possession  of  part  is  pos- 
session of  the  whole."  And  in  such  a  case,  *^  where  a  person  claims 
by  possession  alone,  without  showing  any  title,  he  must  show  an 
exclusive,  adverse  possession  by  enclosure,  and  his  claim  cannot  ex- 
tend beyond  his  enclosures."  ^'  Where  two  are  in  possession  of  a 
tract  or  a  house,  it  is  his  possession,  who  has  the  right."  In  Chaney 
vs.  BinggoWs  Lessee  and  al  2  H.  &  J.  87,  this  Court  say,  *'  when 
two  are  in  mixed  possession  of  the  same  land,  one  by  title,  and  the 
other  by  wrong,  the  law  considers  him,  having  the  title,  as  in  pos- 
session to  the  extent  of  his  rights."  And  in  HaU  vs.  Oittings,  2  jB. 
J.  112,  that  ^'  where  two  persons  are  in  possession  of  land,  the  one 
by  right,  and  the  other  by  wrong,  it  is  the  possession  of  him  who  is 
in  by  right."  The  Supreme  Court  of  New  York  have  decided,  in 
Jackson  vs.  Campj  1  Cowen^  609,  that,  '^  entry  under  claim  of  title,  is 
generally  sufficient  to  constitute  an  adverse  possession,  and  it  is  not 
immaterial  whether  the  title  be  valid  or  not."  "But  if  claim  is  not 
founded  on  a  deed  or  writing,  the  possession  is  limited  to  actual  occa- 
pancy  and  substantial  enclosure,  definite  and  notorious."  And  in 
Jackson^  dbo.  vs.  Schoonmaker,  2  Johns.  230,  that  "  to  make  out  an 
adverse  possession  in  ejectment,  the  defendant  must  show  a  substan- 
tial enclosure,  an  actual  occupancy,  definite,  positive  and  notorious; 
it  is  not  enough  to  make  what  is  called  a  possession  fence,  mei^ly  by 
felling  trees  and  lapping  them  one  upon  another  round  the  land.'' 
Upon  the  principles  of  these  adjudications,  how  can  it  be  contended, 
that  simply  upon  the  possession  arising  from  luloes'  fence,  you  are 
to  presume  a  conveyance,  (as  far  as  the  fence  indicates,  of  indefinite 
extent,]  of  the  laud  lying  to  the  north,  south,  east  and  west  of  itf 
And  such  conveyance  is  to  be  presumed,  not  only  to  Inloes  himself, 
RM  ^^^  ^^  ^^^  Other  •  lessees,  deriving  distinct  and  independent 
^^'^  titles  from  the  lessor  of  Inloes.  As  authority  against  the 
raising  of  such  a  presumption,  see  the  case  of  Lessee  of  Potts  vs. 
Oilbert,  3  Wash.  C.  C.  Eep.  475. 

The  extent  to  which  lot  owners  may  make  their  improvements,  in 
reference  to  each  other,  under  the  Act  of  1745,  cannot,  at  this  time 
of  day,  be  a  subject  for  contest.  In  Dugan  and  al.  vs.  The  Mayor  and 
City  Council  of  Baltimorej  5  0.  db  J.  367,  this  Court  declared  that 
this  Act  of  Assembly  vests,  in  the  improver,  no  title  to  improve- 
ments not  made  pursuant  to  the  provisions  thereof.  That  ^Hhe 
improvements,  authorized  and  encouraged,  were  those  made  by  im- 
provers in  front  of  their  own  lots,  not  of  their  neighbors.  The 
Legislature  never  designed  such  an  invasion  of  the  rights  of  private 
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property ;  nor,  indeed,  had  they  the  power  to  legalize  it,  if  such  had 
been  tbeir  design."  A  similar  constraction  had  been  previously 
given  to  the  Act  of  1745,  in  Harrison  vs.  Sterett^  ^  H.  db  McH,  550. 

The  right  of  extending  her  lot,  or  wharfiug  out  to  the  city  dock, 
under  the  Act  of  1745,  and  the  ordinances  of  the  City  of  Baltimore, 
was  a  franchise;  a  vested  right,  peculiar  in  its  nature;  a  quasi 
property,  of  which  the  lei^sor  of  the  plaintift'  could  not  lawfully  be 
deprived,  withoft  her  consent.  And  if  any  other  person,  without 
her  authority,  m^de  such  extension,  no  interest  or  estate  in  the  im- 
provement vested  in  the  improver,  but  it  became  the  property  and 
estate  of  the  owner  of  the  franchise.  The  fact  that  the  improve- 
ment was  made  by  the  city  officers  or  agents,  and  paid  for  by  the 
defendants,  does  not  at  all  vary  the  case,  or  change  the  relative 
rights  of  the  parties,  as  was  correctly  decided  by  this  Conrt  in  the 
case  of  Wilson  vs.  Inloes,  11  0.  db  J.  351. 

On  the  part  of  the  defendants,  it  has  also  been  contended,  that 
Mrs.  Casey,  and  those  under  whom  she  claimed,  having  stood  by  and 
neen  Inloes  expend  his  money  in  erecting  his  fence  and  repairing  the 
same,  on  the  property  now  in  dispute,  and  giving  no  notice  of  her  or 
their  title  to  the  same,  are  ever  after  precluded  from  asserting  their 
rights  to  the  prejudice  of  Inloes,  *  and  those  claiming  under  .^^ 
him.  But  there  is  no  ground  for  such  a  defence  in  this  case.  ^^^^ 
The  plaintiff's  right  to  the  privilege  in  controversy,  must  be  pre- 
sumed to  have  been  as  well  known  to  Inloes,  as  to  the  plaintiff,  and 
the  giving  of  notice  would  have  been  an  act  of  supererogation.  The 
true  doctrine  applicable  to  such  cases,  was  decided  by  the  Court  in 
the  case  of  Oray  vs.  Bartktt^  20  IHck,  186,  that  where  one  stands  by 
and  sees  another  laying  out  money  upon  property,  to  which  he  him- 
self has  some  claim  or  title,  and  does  not  give  notice  of  it,  he  cannot 
afterwards,  in  equity  and  good  conscience,  set  up  such  claim  or  title, 
does  not  apply  to  an  act  of  encroachment  on  land,  the  title  to  which 
is  equally  well  known,  or  equally  open  to  the  notice  of  both  parties ; 
but  the  principle  applies  only  against  one,  who  claims  under  some 
trust,  lien  or  other  right,  not  equally  open  and  apparent  to  the  par- 
ties, and  in  favor  of  one  who  would  be  misled  or  deceived  by  such 
want  of  notice. 

The  sixth  prayer  asks  the  Court  to  instruct  the  jury,  ^<  that  the 
defendants  cannot  be  allowed  to  avail  themselves  of  any  possession, 
so  as  to  defeat  the  title  of  the  plaintiff,  further  than  such  possession 
is  located  on  the  plats  in  this  case."  And  in  refusing  it,  we  think 
theie  was  error:  it  being  a  well  established  principle  of  the  eject- 
ment law  of  Maryland,  that  where  defence  is  taken  on  warrant,  all 
possessions,  whether  relied  on  to  prove  title,  for  illustration,  or  to  dis- 
qualify witnesses  examined  on  the  survey,  must  be  located  on  the 
plots  in  the  cause. 

In  refusing  the  seventh  prayer  of  the  plaintiff,  (which  is,  '<  that 
the  acts  and  possession  of  any  one  of  the  said  defendants,  cannot 
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avail  the  other  detendauts,  by  affording  to  them  the  benefit  of  a  pre- 
sumption of  a  grant,'')  we  think  the  Coanty  Court  also  erred.  Tiiere 
is  no  evidence  to  shew  any  possession  in  any  |)erson,  under  whom 
two  or  more  of  the  defendants  claim  to  derive  title ;  but  on  the  con- 
trary, they  all  claim  title  under  separate  and  independent  leases. 
There  is  no  privity  of  any  kind  between  them.  They  all  iK>ssess  dis- 
tinct rights  of  extending  their  respective  lots  into  the  water.  fioK 
then  can  the  presumption  of  a  grant,  founded  on  the  long  coutiimed 

-^^  •  possession  of  the  owner  of  one  lot,  enure  to  the  benefit  of 
^^^  the  owner  of  a  separate  and  distinct  lot,  of  which  no  such 
possession  had  ever  been  held  ? 

We  approve  of  the  County  Court's  refusal  of  the  eighth  prayer, 
''that  before  the  jury  c^n  find  a  title  in  the  defendants,  or  any  one 
of  them^  by  presumption  of  a  grant  from  the  plaintiff,  or  those 
under  whom  she  claims,  they  must  believe  in  their  conscience,  and 
find  as  a  fact,  that  such  grant  was  actually  made."  The  granting  of 
such  a  prayer  would  have  had  a  tendency  to  mislead  the  jury,  by  in- 
ducing them  to  believe  that  the  presumption  of  a  gfrant  could  not  be 
made,  unless  the  jury,  in  point  of  fact,  believed  in  the  execution  of 
the  grant ;  whereas,  it  is  frequently  the  duty  of  the  jury  to  find 
such  presumption,  as  an  inference  of  law,  although  in  their  con- 
sciences they  may  disbelieve  the  actual  execution  of  any  such  grant. 

The  ninth  prayer  was  properly  refused,  not  only  for  the  reason  we 
have  stated  in  support  of  the  refusal  of  the  eighth  prayer,  bnt  be- 
cause it  confined  the  jury  to  the  finding  of  a  deed*  executed  by  the 
plaintiff  herself,  and  would  have  precluded  them  from  finding,  if  the 
proof  had  warranted  it,  a  deed  from  any  of  the  grantors,  under  whom 
she  might  claim. 

The  tenth  prayer,  we  think,  ought  to  have  been  granted  for  the 
reasons  stated  by  us  in  the  consideration  of  the  Court's  refusal  of 
the  fifth  prayer. 

The  eleventh  prayer  also,  the  County  Court  should  have  granted. 
The  possessions  of  the  defendants  on  the  east  side  of  Caroline  street, 
not  interfering  with  or  being  adverse  to  any  of  the  rights  of  the 
plaintiff,  or  those  under  whom  she  claimed,  could  form  no  basis  for 
the  presumption  of  a  deed  for  the  property  in  dispute,  which  lies 
wholly  on  the  west  side  of  Caroline  street.  That  the  title  of  the 
rightful  owner,  in  a  case  of  mixed  possession,  (which  is  the  most 
favorable  condition  in  which  the  defendants  can  be  regarded,)  can- 
not be  barred  ''  by  adding  together  the  different  possessions  and  acts 
of  the  defendants,  at  long  intervals,  in  point  of  time,  so  as  to  make 
out  twenty  years,"  is  a  principle  too  well  settled  to  require  a  refer 
ence  to  authorities  to  sustain  it.  Upon  every  discontinuance 
oU4:  •  Qjt*  the  possession  of  the  wrong-doer,  by  operation  of  law,  the 
possession  of  the  rightful  owner  is  restored :  and  nothing  short  of  an 
actual,  adverse  and  continuous  possession  for  twenty  years,  can  de- 
stroy his  rights,  or  vest  a  title  in  the  wrong-doer. 
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The  twelfth  prayer  too^  we  think,  should  have  been  granted,  as 
well  from  the  nature  of  the  plaintiff's  rights,  to  which  the  statutory 
bar  is  attempted  to  be  interposed,  as  the  total  insufficiency  of  the 
possession  and  acts  relied  on  as  constituting  the  bar. 

The  thirteenth  prayer  is  as  follows:  <<If  the  jary find  the  patents, 
deeds  and  ordinances,  offered  in  evidence  in  this  cause,  by  the  de- 
fendants, and  that  they  were  so  offered  by  the  defendants  to  show 
that  they  had  the  saperior,  better  and  more  ancient  right  to  extend, 
fill  up  and  improve  in  front  of  their  own  lots,  than  the  plaintiff,  and 
those  under  whom  she  claims,  have  in  front  of  her  lot,  then  no  pos- 
session which  has  been  proved  in  this  case  on  the  part  of  the  de- 
fendants, or  any  of  them,  can  give  rise  to  a  presumption  of  a  grant 
to  the  defendants  from  the  plaintiff',  as  the  claim  of  a  better  title  on 
the  part  of  the  defendants  than  the  plaintiff  ever  had,  if  the  jury 
find  that  such  claim  is  wholly  inconsistent,  and  at  war  with  such 
presumption."  In  refusing  this  prayer,  the  County  Court,  we  think, 
were  right  for  two  reasons.  First,  because  it  requires  the  Court  to 
instruct  the  jury,  that  if  the  patents,  deeds  and  ordinances  were 
offered  to  shew  a  claim  to  a  superior  title  in  the  defendants,  then 
they  cannot  presume  a  deed  to  the  defendants,  because  such  claim  is 
inconsistent  with  such  presumption;  although,  for  aught  that  ap- 
pears in  the  prayer,  the  jury  might  believe,  that  at  the  date,  and 
daring  the  continuance  of  tha  possessions  and  acts  of  the  defendants, 
they  the  defendants  had  no  knowledge  of  such  their  claim  to  a  su- 
perior title,  and  did  not  rely  on  it,  but  held  the  possession,  and  did 
the  acts  referred  to,  under  a  knowledge  and  admission  of  the  original 
superiority  of  the  title  of  the  plaintiff,  and  those  under  whom  she 
claims;  and  that  the  defendants  claimed  to  hold  their  possession  in 
virtue  of  a  deed  to  them  from  the  plaintiff,  or  those  under  whom  she 
claimed.  The  author  of  the  prayer  doubtless  •  designed  that  ff^- 
the  Court's  instruction  should  have  been  given  upon  the  ^"^ 
assumption  that  the  possession  and  acts  of  the  defendants  were  the 
result  of  their  claim  of  original  superiority  of  title,  but  such  was  not 
the  state  of  facts,  on  which  the  instruction  was  refused  by  the  Court. 
And  secondly,  we  approve  of  the  Court's  rejection  of  this  prayer, 
even  if  it  had  been  presented  upon  the  statement  of  facts,  on  which, 
we  presume,  it  was  designed  to  have  been  based.  When  a  Court,  as 
an  inference  of  law,  arising  from  proof  of  possession,  directs  a  jury 
to  presume  a  deed,  it  is  done,  upon  the  principles  of  public  policy, 
for  the  protection  of  ancient  possessions,  not  upon  the  ground  that 
it  believed  that  the  deed  presumed  ever  had  an  existence  in  point  of 
fact,  or  that  the  party  relying  on  such  possession,  either  at  its  com-* 
mencement,  or  during  its  continuance,  claimed  to  hold  under  any 
such  deed,  or  was  silent  as  to  the  claim  under  which  he  held.  The 
inference  of  law  would  be  the  same;  the  Court  would  direct  the  jury 
to  make  the  same  presumption.  All  that  the  law  requires  to  raise 
the  presumption,  is,  that  the  possession  should  have  been  actual,  ad- 
25  IG. 
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verse,  exclusive  and  continaous,  and  ander  claim  of  title.  If  the 
presainptioD  of  the  deed  was  a  matter  of  fact,  which  the  jury  were 
only  authorized  to  tiod  on  their  belief  of  its  existence,  and  the  evidence 
of  possesion,  which  was  the  basis  of  the  presumption,  was  taken 
and  held  under  claim  of  a  distinct  and  different  title,  then  it  woold 
be  competent  for  the  Court  to  instruct  the  jury,  that  there  was  do 
evidence  whereon  the  existence  of  such  a  deed  could  be  presumed. 

The  fourteenth  prayer  was  properly  rejected  bj'  the  Court  below. 
It  called  on  the  Court  to  instruct  the  jury  as  to  the  effect  of  the 
patent  of  a  tract  of  land  called  "  Fell's  Prospect,"  which  was  neither 
located  upon  the  plots,  nor  given  in  evidence  to  the  jury.  It  also 
asked  the  Court's  instruction  to  the  jury,  that  the  defendants  cannot 
claim  under  the  patent  of  ^'Island  Point,"  as  a  subsisting  indepen- 
dent patent,  but  they  must  claim,  if  at  all,  by  the  relation  to  it,  of 
the  patent  of  '*  Fell's  Prospect;"  a  prayer  which  this  Court  could  not 
grant,  as  Long  Island  was  not  only  granted  under  the  alleged  patent 
of  "Fell's  •  Prospect,"  to  Edward  Fell,  under  which  the  de- 
oUo  fendants  claim  title,  but  was  devised  to  Edward  Fell  by  the 
last  will  and  testament  of  his  father  William  Fell,  in  1746,  to  whom 
"  Island  Point "  was  granted,  by  patent  bearing  date  in  1734. 

The  fifteenth  prayer  demanded  an  instruction,  "that  even  if  the 
the  jury  should  believe  from  the  evidence,  that  Thomas  Sligh  claimed 
under  the  escheat  patent  of  Mountenay's  Neck  to  Edward  Fell,  (mean- 
ing William  Fell,)  in  the  year  1737,  still  the  said  Thomas  Sligh,  and 
those  claiming  under  him,  have  a  right  to  go  back,  by  relation,  to 
the  original  patent  of  Mountenay's  Keck  in  1663,  and  to  date  their 
title  from  that  period."  In  opposition  to  this  prayer,  a  variety  of 
grounds  have  been  strongly  urged.  First,  it  is  insisted  that  an 
escheat  grant  creates  ^^feudum  norww,"  operating  only  from  its  date, 
independently  and  unconnected  with  the  original  grant,  and  that  the 
doctrine  of  relation  has  no  application  to  such  grants ;  that  u|)on 
the  failure  of  the  heirs  of  the  first  grantee,  or  the  occurrence  of 
other  cause  of  escheat,  the  laiid  vested  in  the  Lord  Proprietary,  or 
vests  in  the  State,  since  the  organization  of  our  State  government, 
as  a  part  of  the  public  demesne,  and  is  held  by  the  Lord  Proprie- 
tary, or  the  State,  and  the  escheat  grantee,  as  if  no  previous  grant 
had  ever  been  made  of  it.  We  do  not  deem  it  necessary  to  examine 
the  various  authorities  referred  to,  as  shewing  the  character  in  whirli 
the  Lord  Proprietary  or  State  acquires,  or  the  nature  of  the  interest 
acquired  in,  lands  liable  to  escheat.  Sir  William  Blackstone,  in  the 
2nd  volume  of  his  Commentaries,  p.  245,  in  speaking  of  the  title 
which  the  Lord  of  a  Seignory  acquires  by  an  escheat,  says:  **Sir 
Edward  Coke  considers  the  lord  by  escheat,  as  in  some  respects  the 
assignee  of  the  last  tenant,  and  therefore  taking  by  purchase;  yet, 
on  the  other  hand,  the  lord  is  more  frequently  considered  as  being 
ultimus  hcereSy  and  therefore  taking  by  descent,  in  a  kind  of  eadncarv 
succession."    And  in  Matthews  vs.  Ward^s  Lessee,  10  O.  &  J.  451,  this 
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€oart  have  said :  <'  Id  analogy,  therefore,  to  the  admitted  condition 
of  allodial  property,  and  in  conformity  to  the  reason  and  justice  of 
the  thing,  when  the  owner  of  real  estate  dies  without  heir,    ^g^^ 

•  the  State  is  ultimus  hceres^  and  takes  the  property  for  the  ben-  ^^  ■ 
efit  of  all."  Ultimtis  hceres^  of  what,  did  Sir  Edward  Coke,  or  this 
Court  mean  t  Assuredly,  of  that  to  which  the  person  was  entitled, 
whose  death,  without  heirs,  created  the  escheat.  An  escheat  grant, 
in  one  sense  of  the  term,  is  the  creation  of  Afeudum  novum :  that  is, 
the  grantee  takes  the  property  granted,  as  a  new  fisf  or  feudy  as  re- 
gards his  relationship,  obligations  and  duties  to  the  State.  And 
what  may  be  said  of  the  State,  is  true  as  to  the  Lord  Proprietary. 
He  takes  the  estate  granted  upon  the  terms  specified  in  the  grant. 
But  what  is  the  estate  granted  T  What  are  its  limits,  privileges, 
appurtenances,  and  priorities  f  To  what  liens  and  incumbrances  it 
may  be  subjected,  are  matters  existing  independently  of  the  inquiry, 
whether  the  grant  be  of  a  feudum  novum^  aut  antiquum.  When  the 
State  acquires  title  to  land  by  escheat,  it  is  not  thereby  invested  with 
that,  only,  which  it  originally  granted,  and  nothing  more  or  less.  It 
is  invested  with  all  the  rights,  privileges,  priorities  and  appurte- 
nances incident  to  the  land  itself,  and  with  which  it  was  held  by  the 
person,  by  reason  of  whose  default  of  heirs,  it  had  become  escheat. 
The  State,  thus  succeeding  to  the  rights  of  such  person,  takes  the 
property  subject  to  all  liens  and  incumbrances  imposed  upon  it  by 
him,  or  those  under  whom  he  derives  title.  And  the  escheat  grantee, 
upon  the  terms  specified  in  his  grant,  takes  the  estate  granted,  in 
the  same  condition  in  which  it  may  have  devolved  on  the  State,  ex- 
cept so  far  as  it  may  be  affected  by  the  doctrine  of  merger  or  extin- 
gaishment. 

To  prove  that  an  escheat  grant  does  not  relate  to  the  original 
grant,  and  pass  to  the  escheat  grantee  all  that  passed  to  the  original 
granti'e,  and  which  was  held  by  him,  whose  death,  without  heirs,  oc- 
casioned the  escheat,  no  authority  has  been  referred  to.  And  that 
the  reverse  is  the  well  settled  law  of  Maryland,  appears  by  reference 
to  the  case  of  Ball  vs.  Oitiinga,  2  H,  <&  J.  112,  where  the  Court  say  : 
*^  Au  escheat  grant  relates  to,  and  operates  to  pass,  the  whole  of  the 
original  tract  escheated."  And  to  the  case  of  Howard  vs.  Moale,  2  H. 
&  J.  250,  where  "  the  Court  refused  to  direct  the  jury,  that   «^q 

•  an  escheat  grant  did  not  include  any  land  included  in  the  ^^^ 
original  grant,  except  the  same  was  included  within  the  metes  and 
bounds  of  the  escheat  grant,  as  particularly  described ;  and  that  the 
escheat  grant  did  not,  by  legal  operation,  convey  all  the  land  in- 
cluded within  the  original  grant,  unless  the  particular  metes  and 
bounds  of  the  escheat  grant  did  also  include  the  same ;"  and  said 
that  ''a  grant  for  escheat  land  will  relate  back  to  the  original  grant." 
And  that  ^*  an  escheat  certificate  and  grant  do,  by  operation  of  law, 
relate  to  the  original  tract,  and  is  strictly  within  the  principle  and 
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rale  of  law  of  relation  between  grants  and  certificates."    The  same 
doctrine  will  be  found  in  Darsey  on  Ejectment^  78. 

But  it  is  insisted  on  the  part  of  the  appellees^  that,  cooceding 
Mountenay's  Neck,  the  original,  to  have  carried  with  it  the  title  to 
the  property  now  in  controversy,  by  the  escheat  grant  to  William 
Fell,  of  *'  Island  Point,"  in  1734,  this  title  or  franchise  was  granted 
to  William  Fell,  and  became  appurtenant  to  Island  Point,  under 
whom  the  appellees  claim.  Without  inquiring  whether,  under  any 
state  of  circumstances,  such  could  be  the  effect  of  the  escheat  grant 
of  Island  Point,  let  us  see  whether  such  could  be  the  construction  of 
that  grant,  even  conceding,  that  in  terms  it  had  embraced  land  in- 
cluded within  the  limits  of  Mountenay's  Neck.  The  appellees  first  in- 
sist, that  although  it  should  be  conceded  thatMountenay's  Neck  was 
not  liable  to  escheat  in  1734,  when  the  patent  for  ^'Island  Point" 
issued;  yet,  that  the  Lord  Proprietary  is  estopped  from  denying 
that  it  was  so  escheatable,  and  that  whether  then  escheatable  or  not, 
is  a  matter  Of  no  importance,  as  the  grant  passed  the  contingent  or 
possible  right  of  acquiring  the  property  by  escheat,  which  right  was 
then  in  the  Lord  Proprietary.  And  in  support  of  the  latter  proposi- 
tion, the  case  of  Bladenh  Lessee  vs.  Cockey^  IH.d:  McH.  230,  has  been 
referred  to,  as  shewing  that  the  relation  of  an  escheat  grant  to  the 
original  grant,  shall  not  defeat  an  intermediate  grant,  including  the 
lauds  contained  in  the  original  grant.  In  the  regular  report  of  that 
case,  no  such  question  appears  to  have  been  decided  by  the  Provin- 
cial  Court  or  Court  of  Appeals.  But  the  reporter  •  appends 
oOj3  u  g^  QQ^g  ^f  Samuel  Chase,  Esq.,  then  a  practising  attorney  of 
the  Provincial  Court,"  stating,  "it  has  been  determined  that  the 
relation  of  an  escheat  to  the  original  certificate,  shall  not  defeat 
mesne  lawful  grants."  This  was  the  case  of  Bladen^s  Lessee  vs.  Cockey^ 
(about  October,  1776,)  the  substance  of  that  case  was  as  follows;  a 
tract  of  land  called  "  Carse's  Forest,"  was  originally  granted  to  Bob- 
ert  Carse,  in  1696.  It  was  granted  to  George  Stewart  as  escheat  in 
1746.  In  June,  1721,  the  same  land  was  granted  to  John  Cockey,hy 
the  name  of  '^Cockey's  Folly."  The  question  was,  whether  the 
grant  to  Cockey  in  1721,  was  not  an  elder  title  than  the  escheat  grant 
to  Doctor  Stewart  in  1746,  under  whom  Bladen  claimed.  Whether 
"  Carse's  Forest "  was  escheatable  in  1721  or  not,  does  not  appear. 
If  it  were,  then  was  the  decisiou,  imputed  to  the  Provincial  Goart,  in 
perfect  accordance  with  subsequent  decisions  in  this  State  upon  like 
questions.  But  if  the  fact  werer  otherwise,  then  must  we  express  onr 
decided  dissent  from  this  alleged  decision  of  the  Provincial  Court. 
Until  the  occurrence  of  the  event  which  constitutes  the  escheat,  the 
interest  of  the  Lord  Proprietary,  in  a  relation  to  it,  was  a  mere  pos- 
sibility, and  could  not  be  the  subject  of  a  grant.  Such  in  effect  was 
the  decision  in  the  case  of  Fartridgeh  Lessee  vs.  Colegate,  3  H,dt  McB. 
340.  And  in  Hall  vs.  Oittings,  2  H.  i&  J.  112,  the  Court  say  "  escheat 
is  that  possibility  of  interest  which  reverts  to  or  devolves  on  the 
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lord,  upon  failure  of  heirs,  of  the  original  grantee,  and  he  cannot 
grant  the  land  again  nntil  that  event  happens ;  and  if  he  does,  his 
grant  will  pass  nothing;  and  land  not  tiable  to  escheat  at  the  time 
it  was  inclnded  in  a  grant  on  a  survey  made  in  virtue  of  an  escheat 
warrant  on  another  tract,  but  which  afterwards  become  escheat,  will 
not  pass  under  such  grant,  and  the  State  is  not  estopped  from  grant- 
ing it  to  any  other  person."  And  in  Howard  vs.  Moale^  2H,dtJ.  250, 
the  Court  decided,  that  ^^  a  grant  of  land,  surveyed  under  a  common 
warrant,  will  not  pass  land  not  then  liable  to  escheat,  but  which 
afterwards  became  escheat,  and  as  such  was  granted  to  a  third  per- 
son." But  apart  from  these  decisions,  the  inapplicability  of  the  doc- 
trine of  estoppel  •  to  grants  of  land  made  by  the  State  or  Lord  •  ^  ^ 
Proprietary,  is  clearly  shown  in  Codman  and  others  vs.  Win-  ^'^^ 
slowy  10  Ma88,  Rep,  155.  Such  grants  and  patents  issue  upon  the 
statement  of  facts  made  by  the  grantees,  and  the  recitals  and  as- 
sumptions of  facts,  therein  contained,  are,  in  fact,  but  the  sugges- 
tions of  the  grantees.  In  such  grants  or  patents,  nothing  passes  but 
the  title  which  the  grantor  then  possessed,  not  that  subsequently 
acquired. 

But  it  is  urged  by  the  appellees,  that  conceding  the  law  to  be,  as 
we  have  stated  it,  that  it  does  not  apply  to  Wilham  FelPs  patent  for 
'' Island  Point,"  in  1734,  because  "  Mountenay's  Neck"  was  then 
liable  to  escheat,  of  which  liability,  the  only  evidence  offered,  is  the 
escheat  warrant  and  patent  to  William  Fell  of  Mountenay's  Keck, 
in  1737.  An  escheat  grant  is  prima  facie  evidence  that  the  laud 
granted  is  liable  to  escheat.  But  liable  at  what  time  ?  At  the  date 
of  the  issuing  of  the  escheat  warrant,  and  not  antecedently.  The 
escheat  warrant  for  '^  Mountenay's  Neck,"  which  Issued  in  April, 
1737,  is  no  evidence  of  its  liability  to  escheat  in  1734. 

Suppose,  however,  we  are  wrong  in  the  views  we  have  taken  of 
the  operation  of  the  grant  of  '^  Island  Point,"  in  1734,  and  that  it 
passed  to  the  patentee  a  portion  of  "Mountenay's  Neck,"  or  of  the 
franchises  incident  to  it;  of  what  avail  is  it  to  the  appellees T  Wil- 
liam Fell,  by  the  patents  of  1734  and  1737,  being  entitled  to  both 
tracts  of  land,  and  his  devisee,  Edward  Fell,  having,  by  his  deed  of 
1758,  conveyed  "  Mountenay's  Neck  "  to  Thomas  Sligh,  it  passed  to 
him,  with  all  its  appurtenances,  in  the  same  manner  that  it  was  held 
under  the  original  patent  of  1663.  See  the  case  of  Mundell  vs.  Ferry ^ 
2  0.  &  J.  193. 

As  far  as  regards  any  conflict  of  rights  between  these  parties, 
Inloes  and  the  other  defendants  had,  under  the  Act  of  1745,  a  right 
to  extend  westwardly,  in  front  of  their  lots,  to  the  line  of  the  eastern 
end  of  the  City  Dock,  extended  northwardly ;  that  is  to  say,  to  the 
west  side  of  Caroline  street,  and  no  farther ;  and  the  lessor  of  the 
plaintiff  had  the  right  to  extend  her  grounds  to  the  City  Dock,  at 
the  south  side  of  Lancaster  ♦street.  Upon  the  aforegoing 
views,  this  Court  think  that  the  plaintiff's  fifteenth  prayer  ^** 
-ought  to  have  beeu  granted. 
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The  Ooart  below  erred  in  granting  the  plaintiff's  sixteenth  prayer^ 
upon  the  grounds  stated  by  as  in  the  examination  of  the  propriety 
of  its  granting  the  plaintiff's  first  prayer  in  the  third  bill  of  excep- 
tions. 

We  coucnr  with  the  County  Court  in  their  refusal  to  grant  tbe 
defendants'  second  and  third  prayers,  and  dissent  from  its  granting 
the  defendants'  fourth  prayer  in  the  third  bill  of  exceptions,  upon 
the  grounds  we  have  stated  in  reviewing  the  Court's  opinions  upon 
the  various  prayers  of  the  plaintiff,  contained  in  that  exception. 

And  we  concur  with  the  rejection  of  the  second  and  third  prayers 
for  an  additional  reason.    In  those  prayers,  they  put  to  the  jury  the 
finding  of  such  facts,  none  of  which  relate  to  the  acquirement  of  title 
by  the  defendants  in  virtue  of  possession ;  and  these  prayers  are 
predicated  upon  the  assumption,  that  the  defendants  had  shewn  a 
clear  paper  title  to  their  several  lots,  by  means  of  which  they  asserts 
title  to  the  property  in  dispute.    But  this  assumption  of  title  is 
wholly  unsustained  by  the  evidence  before  the  jury.    They  severally 
claim  title  to  their  respective  lots  under  leases  from  Ann  Fell,  who^ 
by  the  record,  is  not  shown  to  have  had  any  title  to  the  lots  attempted 
to  be  leased.    And,  waiving  this  defect,  which,  of  itself,  is  an  iaso- 
perable  objection  to  the  Court's  instructing  the  jury  that  the  defend- 
ants are  "  the  elder  riparian  owners  of  the  water  lots  on  Bond  street,' 
the  Court  could  not  have  granted  the  prayer,  because  the  only  evi- 
dence to  show  William  Inloes  (apart  from  his  possession,)  was  en- 
titled to  lot  number  five,  was,  that  he  was  the  heir  of  Abraham 
Inloes,  the  lessee  for  a  term  of  years. 

The  first  prayer  of  the  defendants,  "that  if  the  jury  find  that  the 
tract  of  land  called  '  Bold  Venture,'  was  granted  as  given  in  evidence 
by  the  defendants,  and  that  the  same  is  truly  located  on  the  plats  in 
the  cause  by  defendants,  that  then  the  patent  of  ^Mouuteuay's 
Neck'  gives  no  title  to  the  lessor  of  the  plaintiff  to  the  lot  of 
ground  for  which  the  defendants  have  taken  the  defence  on  the 
plats,"  we  think  ought  to  have  been  •  granted.  "  Bold  Ven- 
^*'*  ture,"  embracing  all  the  land  between  the  line  of  *'Moonte- 
nay's  Neck,"  from  M  to  N,  and  the  City  Dock,  covers  of  coarse,  the 
ground  now  in  controversy,  as  effectually  as  if  it  had  been  fast  land^ 
at  the  time  the  "  Bold  Venture  "  was  originally  surveyed.  The  Act 
of  1745,  ch  9,  never  was  designed  to  give  one  land-holder  the  power 
of  extending  his  improvements  over  the  land  of  another.  If  such 
had  been  the  desi^  of  the  Legislature,  it  possessed  not  the  power 
of  aflecting  it,  in  the  mode  provided  by  that  Act  of  Assembly.  The 
grant  of  ''Bold  Venture,"  though  for  the  most  part  covered  with 
water,  still  passes  to  the  grantee  all  the  soil,  under  the  water,  in- 
cluded within  its  outlines,  with  all  the  rights  of  property  incident 
thereto,  subject  only  to  the  rights  of  the  public,  as  to  fishing  and 
navigation.  If  it  had  been  encroached  on  by  any  person,  as  by  driv- 
ing of  piles  and  erecting  a  wharf,  or  building  a  house  thereon,  an 
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action  of  trespass  or  ejectment  could  have  been  maintaiued  by  the 
patentee,  or  those  claiming  under  him.  See  the  case  of  Broum  vs. 
Kennedy,  5  H.  <&  J.  210. 

Upon  the  views  we  have  expressed  in  relation  to  ^^  Bold  Venture," 
we  could  not  do  otherwise  than  approve  of  the  County  Court's  re- 
fusal to  grant  the  plaintiff's  second  prayer  in  the  third  bill  of  excep- 
tions. 

From  what  we  have  said  in  relation  to  the  three  preceding  bills 
of  exceptions,  it  follows,  that  we  dissent  from  the  County  Court's 
refusal  to  grant  the  four  first  prayers  of  the  plaintiff  in  the  fourth 
bill  of  exceptions ;  but  concur  with  it  in  its  refusal  of  the  fifth  and 
sixth  prayers  of  the  plaintiff. 

As  *'Bold  Venture"  bars  the  plaintiff's  recovery  as  against  any  of 
the  defendants,  we  approve  of  the  County  Court's  refusal  to  grant 
the  plaintiff's  prayer  in  the  fifth  bill  of  exceptions. 

No  ground  of  error  has  been  suggested  to  us,  and  we  have  dis- 
covered none,  in  the  Court's  admitting  the  testimony  objected  to  by 
the  defendants  in  the  sixth  bill  of  exceptions. 

We  approve  of  the  acts  of  the  Court  in  the  first  and  second  bills 
of  exceptions,  and  of  their  refusal  to  grant  the  plaintiff's  second, 
eight,  ninth,  thirteenth  and  fourteenth  prayers,  and  •the  «^q 
defendants'  second  and  third  prayers  in  the  third  bill  of  ex-  ^'■^ 
ceptions,  but  we  dissent  from  the  Court's  granting  the  first  and  six- 
teenth prayers  of  the  plaintiff,  and  its  refusal  of  the  plaintiff's  third, 
fourth,  fifth,  sixth,  seventh,  tenth,  eleventh,  twelfth  and  fifteenth 
prayers,  and  the  defendants'  'first  and  fourth  prayers  in  the  said 
exception ;  and  concur  with  the  Court  in  its  refusal  of  the  four  first 
prayers  of  the  plaintiff  in  the  fourth  bill  of  exceptions,  and  dissent 
from  its  refusal  of  the  plaintiff's  fifth  and  sixth  prayers;  and  we 
concur  with  the  County  Court  in  its  refusal  of  the  plaintiflTs  prayer 
in  the  fifth  bill  of  exceptions,  and  also  with  its  overruling  the  defend- 
ants' objection  to  the  testimony  mentioned  in  the  sixth  bill  of  excep- 
tions. Judgment  reversed,  and  procedendo  awarded. 
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ACTION. 

See  BuA&  of  Exchange,  8,  7,  8,  9,  11. 
Fees. 

AMENDMENT. 

1 .  An  application  for  an  amendment  of  pleadings  is  not  a  demand  of  a 

matter  of  right,  but  is  an  appeal  to  the  sound  discretion  of  the  Court, 
and  to  be  granted  when  it  shall  appear  necessary  to  bring  the  merits 
of  the  question  between  the  parties  fairly  to  trial.  Gordon  vs. 
Downey^  80. 

2.  Where  an  application  is  made  to  the  Court  to  withdraw  a  general 

issue  plea,  and  file  a  general  demurrer,  and  the  defendant's  excep- 
tion to  a  refusal  to  grant  that  privilege  did  not  state  the  existence 
of  any  necessity  for  such  amendment,  and  it  did  not  appear  that 
the  amendment  if  made  would  have  given  the  defendant  any  new 
defence,  it  is  not  error  in  the  County  Court  to  refuse  the  amend- 
ment.    1  h. 

APPEAL  AND  ERROR. 

1.  Where,  in  the  progress  of  a  trial,  the  defendant  excepted  to  instruc- 

tions granted  in  favor  of  the  plaintiff,  and  afterwards  the  judgment 
was  arrested,  but  upon  the  appeal  of  the  plaintiff,  reversed,  this 
Court  will  not  enter  final  judgment,  but  remand  the  cause  for  judg- 
ment on  the  verdict  to  the  County  Court,  in  order  that  the  defend- 
ant may  have  an  opportunity  of  appealing  from  the  instruction  given 
against  him.     O'^ReUly  vs.  Murdoch^  24. 

2.  Where  the  plaintiff  counts  upon  a  contract  assigned  to  him,  followed 

by  an  express  promise  by  the  defendant  to  pay  him  the  sum  alleged 
to  be  due  under  it,  and  the  bill  of  exceptions  does  not  show  that  the 
plaintiff  had  closed  the  testimony  on  his  part,  it  is  error  in  the  Court, 
upon  the  motion  of  the  defendant,  to  reject  the  proof  of  the  assigned 
contract.     Gordon  vs.  Downey^  80. 

8.  In  virtue  of  the  Act  of  1881,  ch.  819,  this  Court  is  required  in  appeals 
from  certain  County  Courts  enumerated  in  that  Act,  to  decide  upon 
all  the  bills  of  exception  taken  at  the  trial  below,  whether  appealed 
from  or  not.    lb. 

4.  Where  the  County  Court,  after  verdict  for  the  plaintiff,  upon  motion 
arrested  the  judgment,  and  there  was  no  error  in  the  bills  of  excep- 
tions taken  by  the  defendant,  this  Court  overruling  the  motion  in 
arrest,  will  proceed  to  enter  final  judgment  upon  the  verdict  for  the 
plaintiff.     Ih. 
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5.  A  defendant  below,  cannot  assign  for  error  (when  appellant,)  the  re- 

sults of  any  of  his  own  modifications  or  additions  to  the  prayer  of 
the  plaintiff  below.  If  there  be  any  error  for  which  a  judgment  in 
this  case  should  be  reversed,  it  must  be  found  in  the  addition  made 
by  the  plaintiff  to  the  instruction  as  modified  and  amended  at  the 
defendant's  instance.     Calvert  vs.  Coxe^  72. 

6.  It  is  error  in  the  County  Court  to  instruct  a  jury  absolutely,  thou{^ 

they  might  have  been  authorized  to  grant  the  same  instruction  hy- 
pothetically.    lb, 

7.  To  entitle  an  appellant  to  a  reversal  for  error  in  instructions  he  must 

make  good  all  the  propositions  contained  in  his  motion,  however 
numerous  they  may  be.     Whiteford  vs.  Burckmyer,  96. 

8.  Where  a  record  of  proceedings  in  Chancery  does  not  appear  in  the 

bill  of  exceptions,  this  Court  cannot  decide  whether  the  County 
Court  erred  in  rejecting  it  as  evidence  or  not.     DuvaU  vs.  Peachy  182. 

9.  Under  the  Act  of  1825,  ch.  117,  Rev.  Code,  Art.  71,  sec.  7,  this  Court 

is  not  permitted  to  affirm  or  reverse  the  judgment  of  the  County 
Court  upon  any  point,  which  is  not  shown  by  the  record  to  have 
been  there  raised  and  decided.    Leopard  vs.  C,  <St  O.  Canal  Co,  109. 

10.  Where  the  plaintiff  below  obtained  a  verdict,  and  the  defendant 

brought  the  cause  before  this  Court  on  exceptions,  and  it  appeared 
that  the  contract  relied  on  and  proved,  was  void  under  the  Statute 
of  Frauds,  being  a  collateral,  and  not  an  original  undertaking. 
After  a  reversal  of  the  judgment,  the  plaintiff's  motion  for  a  proce- 
dendo was  overruled.    Conolly  vs.  KettleweU,  199. 

11.  This  Court  will  not  pronounce  upon  the  rights  of  a  residuary  legatee 

for  life,  with  a  bequest  over  to  others,  where  the  record  does  not 
contain  the  will  under  which  the  legatee  claims.  Bonding  vs.  Lamar^ 
278. 

12.  The  Orphans'  Court  passed  certain  claims  against  a  deceased's  estate; 

when  the  administrator  came  to  settle  his  administration  account, 
the  claims  were  objected  to.  and  full  proof  of  them  demanded,  but 
the  Court  allowed  them.  Upon  appeal,  this  Court  reversing  the  de- 
cision of  the  Orphans'  Court,  remanded  the  cause  without  prejudice, 
with  liberty  to  take  further  proof.  lb. 
18.  By  the  Act  of  1830,  ch.  185,  it  was  declared  that  no  appeal  shall  here- 
after be  allowed  from  any  decree  or  order  of  the  Court  of  Chan- 
cery, unless  it  be  a  final  decree  or  order  in  the  nature  of  a  final  de- 
cree. Held^  that  an  appeal  from  an  order  referring  a  cause  to  the 
auditor,  for  an  account,  with  directions  as  to  the  mode  of  stating 
it.  was  not  authorized  under  that  Act.     Darrington  vs.  Rogers,  307. 

See  ATTACHMENT,  10,  11. 

Equity,  l,  8. 

ASSIGNMENT. 

1.  By  the  Act  of  1829.  ch.  51.  Rev.  Code,  Art.  64,  sec.  41,  any  assignee, 
bona  fide  entitled  to  any  judgment,  bond,  specialty  or  other  chose 
in  action  for  the  payment  of  money,  by  assignment  in  writing,  signed 
by  the  person  authorized  to  make  the  same,  may  by  virtue  of  sack 
assignment  sue  and  maintain  an  action.  &c.  in  his  name,  &c.  against. 
&c.  Held,  that  an  instrument  of  writing  which  bound  the  defend- 
ant to  pay  a  money  rent,  let  a  third  party  have  a  portion  of  the  pro- 
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dace  of  the  demised  premises,  and  furnish  the  means  of  carrying  it 
away,  was  not  such  an  instrument,  as  under  that  Act,  would  author- 
ize an  assignee  to  maintain  an  action  in  his  own  name.  Gordon  vs. 
Doumey^  30. 

3.  The  chose  in  action  contemplated  by  the  Act  of  1829,  ch.  51,  was  one 
purely  for  the  payment  of  money;  and  where  the  assignor  if  no  as- 
signment had  been  made,  could  only  maintain  an  action  for  non-pay- 
ment of  the  money.    Ih, 

8.  But  where  money  is  due  under  such  a  contract,  and  the  defendant 
promises  the  assignee  to  pay  the  same,  this  will  enable  the  assignee 
to  sue  independent  of  the  Act  of  1829,  ch.  51,  upon  the  express 
promise,    lb. 

See  Executors  and  Administrators.  5. 
Tax  and  Tax  Collector,  2. 

ATTACHMENT. 

1.  After  a  judgment  of  condemnation  has  been  rendered  in  an  attach- 

ment cause,  if  the  defendant  desire  to  move  to  quash  the  writ,  regu- 
larly he  should  first  move  to  strike  out  the  judgment,  and  then  make 
his  motion  to  quash.     Boannan  vs.  Patterson,  283. 

2.  Without  the  short  note  showing  the  plaintiffs^  cause  of  action,  and 

the  issuing  thereon  of  a  capias  ad  respondendum  or  a  summons,  (aa 
the  case  may  be,)  the  proceedings  in  an  attachment,  would  be  wholly 
irregular.     J  6. 

3.  Nothing  ought  to  be  recovered  by  a  condemnation  of  the  property 

attached,  which  was  not  recoverable  from  the  defendant,  had  he 
given  special  bail,  and  appeared  to  the  process  issued  against  him. 
Ih. 

4.  Where  the  short  note  states  a  cause  of  action  in  assumpsit,  and  the 

writ  issued  was  in  trespass  upon  the  case,  matters  for  which  debt  or 
covenant  was  the  only  remedy  could  not  be  recovered.     Ih, 

5.  A  short  note  cannot  be  amended  from  assumpsit,  to  debt  or  covenant, 

where  the  writ  is  in  trespass  upon  the  case.     Ih. 

6.  It  is  no  ground  for  quashing  an  attachment  that  some  specific  por- 

tions of  the  claim  as  made  could  not  be  recovered  under  the  short 
note.     76. 

7.  Where  the  creditor  deposes  ''that  he  is  credibly  informed,  and  verily 

believes,  that  the  said  J.  B.  (the  debtor)  has  removed  from  his  place 
of  abode  with  intent  to  injure  and  defraud  his  creditors,''  this  is  a 
sufficient  compliance  with  the  Act  of  1795.  ch.  56.  sec.  1.  in  that  par> 
ticular.     /&. 

8.  A  judgment  on  attachment  which  not  only  condemns  property  towards 

satisfying  that  portion  of  a  plaintiff ^s  demand  which  might  be  re- 
covered under  the  short  note,  but  also  to  satisfy  that  which  could 
not  be  so  recovered,  is  erroneous.     Ih. 

9.  Where  the  plaintiff  exhibits  a  claim  for  principal,  and  with  interest 

added,  up  to  a  given  day,  it  is  error  in  the  County  Court  to  enter  up 
a  condemnation  for  the  gross  sum  as  bearing  interest  from  the  day 
on  which  the  attachment  issued.  The  charge  of  interest  upon  the 
interest  was  not  warranted  under  such  circumstances.  lb. 
10.  But  this  Court  will  not  reverse  a  judgment  of  condemnation  in  an 
attachment  cause  upon  an  appeal  from  such  judgment,  for  such 
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error  because  it  does  Dot  appear  to  have  been  presented  to  the  con- 
sideration of  the  County  Court.    lb, 

11.  If  there  be  an  error  in  the  attachment  proceedings,  by  reason  of  which 

the  jurisdiction  of  the  Court  does  not  appear,  it  would,  after  verdict, 
be  a  fatal  objection  on  a  motion  in  arrest,  or,  without  raising  the 
objection  below,  it  might  be  assigned  as  error  in  the  Court  of  Ap- 
peals,    lb, 

1 2.  What  is  a  sufficient  return  by  the  sheriff  to  an  attachment.    lb. 

13.  Under  the  Act  of  1795,  ch.  56,  sec.  1,  unless  the  affidavit  of  the  credi- 

tor  contain  an  averment  of  citizenship  as  to  both  creditor  and 
debtor,  no  attachment  against  an  absconding  debtor  can  lawfully 
issue.    lb. 

14.  Where  the  affidavit  is  designed  to  procure  a  warrant  for  an  attach- 

ment against  the  effects  of  an  absconding  debtor,  under  the  Actcf 
1795,  and  does  not  contain  an  averment  of  his  citizenship  of  Mary- 
land, it  is  substantially  defective;  and  upon  an  appeal  from  a  judg- 
ment of  condemnation  rendered  upon  it,  without  a  motion  to  that 
effect  in  the  County  Court,  the  judgment  will  be  reversed  and  the 
attachment  quashed .    1  b. 

BALTIMORE   CITY. 

1.  The  Mayor  and  City  Council  of  Baltimore  by  their  charter,  have  full 

power  to  pass  all  laws  and  ordinances  necessary  to  preserve  the 
health  of  the  city,  prevent  and  remove  nuisances,  and  prevent  the 
introduction  of  contagious  diseases  within  the  city,  and  within  three 
miles  of  the  same.    Harrison  vs.  M.  &  C.  C.  of  Bolt.  202. 

2.  That  Act  clothed  the  corporate  authorities  within  the  specified  limits, 

with  all  the  legislative  power  which  the  General  Assembly  could 
have  exerted,  and  of  the  degree  of  necessity  for  such  municipal 
legislation,  the  M.  and  C.  C.  of  B.  were  the  exclusive  judges;  the 
means  and  manner  contributory  to  the  end  in  view,  were  committed 
to  their  sound  discretion.    lb. 

S.  The  corporation  might  impose  penalties,  or  cause  the  vessel  and  all 
persons  on  board  to  be  taken  possession  of,  and  controlled  nntil 
their  disinfection  was  effected,  and  impose  on  the  captain,  owner  or 
consignee,  reimbursement  of  all  expenses  incurred,  or  they  might 
adopt  at  the  same  time  both  those  remedies.    lb, 

4.  In  an  action  to  recover  the  expenses  incurred  by  the  Mayor  and  City 
Council  of  Baltimore,  in  disinfecting  and  purifying  a  vessel,  per- 
sons, and  baggage,  on  board  her  at  the  time  of  her  arrival,  from  the 
infection  of  the  small-pox,  the  defendant  cannot  require  the  Court 
to  instruct  the  jury,  that  the  recovery  must  be  limited  to  the  amount 
of  expenses  absolutely  necessary  to  preserve  the  health  of  the  city, 
or  to  prevent  the  introduction  of  the  small-pox.  By  such  an  in- 
struction the  rights  of  the  plaintiff  would  have  been  unreasonably 
and  illegally  restricted.     lb. 

•5.  If  the  health  officer  of  the  city,  on  whom  the  duty  of  disinfection 
is  imposed  by  the  ordinances  of  the  corporation,  in  causing  ex- 
penses to  be  incurred,  acted  bona  fide  within  the  limits  of  a  sound 
discretion  and  with  reasonable  skill  and  judgment  in  this  discharge 
of  his  official  duties,  the  reasonable  expenses  thus  incurred  by 
him,  must  be  paid  by  the  captain,  owner  or  consignee  of  thedisin- 
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fected  vessel  as  declared  by  the  ordinances  of  the  city  on  such  sub- 
jects,   lb. 

6.  The  health  officer  in  his  disposition  of  persons  on  board  of  an  infected 

ship,  under  the  ordinances  of  the  city,  must  sehd  the  persons  labor- 
ing under  the  infectious  disease  to  the  hospital,  and  may  also  send 
those  on  board  the  same  vessel,  liable  to  be  affected  by  it,  to  the  hos- 
pital, if  in  his  opinion  such  course  be  necessary  to  prevent  the  spread 
of  the  disease,    lb. 

7.  And  that  officer,  acting  with  reasonable  skill  and  judgment,  and 

with  a  sound  and  honest  discretion  in  relation  to  persons  not  ap- 
parently afflicted  with  the  disease,  renders  the  owner,  master  or 
consignee,  also  liable  for  the  reasonable  expenses  incurred  as  in 
other  cases.     lb. 

BANKRUPTCY   AND  INSOLVENCY. 

1.  A  release  under  the  insolvent  laws  pleaded  and  relied  upon  ad  a  de- 

fence in  bar  of  the  action,  and  upon  an  issue  joined  on  a  denial  of 
the  truth  of  the  plea,  when  offered  in  evidence,  is  said  to  come  inci- 
dentally in  question.     Bowie  vs.  Jones ^  159. 

2.  The  jurisdiction  of  the  County  Courts  in  relation  to  insolvent  debtors 

is  limited,  but  in  support  of  a«  release  under  the  Acts  relating  to 
them,  all  that  is  necessary  to  be  shown,  is  that  the  case  made  by  the 
record  of  the  release  is  within  the  limited  jurisdiction,  and  then  the 
judgment  would  be  just  as  obligatory  and  conclusive  as  if  the  judg- 
ment were  one  of  a  Court  of  general  jurisdiction.    lb. 

8.  The  release  of  an  insolvent  debtor  is  an  exception  to  the  principle, 

that  where  the  course  of  procedure  is  pointed  out  by  statute,  the 
proceedings  must  show  their  conformity  with  the  Act  by  which  they 
are  authorized,    lb. 

4.  Under  the  Act  of  1805.  ch.  110.  the  presentation  of  a  petition  by  a 

party  in  confinement  was  alone  necessary  to  give  jurisdiction,  and 
since  the  proof  of  confinement  has  been  dispensed  with  by  the  Act 
of  1880,  ch.  180,  the  jurisdiction  of  the  County  Court  attaches  by  the 
presentation  of  a  petition  such  as  is  prescribed  by  the  Acts  in  rela- 
tion to  insolvent  debtors,    lb. 

5.  A  single  Judge  is  empowered  to  act  upon  the  petition  of  an  insolvent 

debtor,  in  the  recess  of  the  County  Court,  and  hence  the  application 
for  relief  made  in  conformity  to  the  statutes  is  depending  in  point 
of  law,  from  the  time  of  its  presentation  to  the  Judge,  though  not 
filed  with  the  clerk  of  the  Court,    lb. 

6.  Either  the  County  Court,  or  a  Judge  thereof  in  the  recess  of  the  Court. 

may  grant  a  pergonal  discharge,  appoint  a  trustee,  and  take  a  bond. 
lb. 

7.  Where  the  release  of  an  insolvent  debtor  comes  incidentally  in  ques- 

tion, it  cannot  be  avoided  upon  the  ground,  that  the  insolvent  had 
a  prior  application  depending  at  the  time  of  the  one  under  which  he 
obtained  his  final  discharge.     lb.  t 

8.  Where  the  County  Court  maintained  the  invalidity  of  an  insolvent 

debtor ^s  release  relied  upon  in  bar  of  the  plaintiff's  action,  and  the 
jury  found  accordingly,  and  also,  that  the  insolvent  since  his  release 
had  obtained  goods,  &c.  by  descent,  &c.  in  his  own  right;  this  Court 
disagreeing  with  the  County  Court  and  holding  the  release  valid. 
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will  award  a  procedendo  to  try  the  question  of  subsequent  acquisi- 
tion by  the  debtor  within  the  exceptions  of  the  Act  of  1805,  eh.  110. 
lb. 
9.  To  vacate  a  deed  by  the  insolvent  laws  existing  anterior  to  the  Act  of 
1884,  ch.  283,  the  grantors,  at  the  time  of  executing  the  deed,  musl 
have  contemplated  taking  the  benefit  of  the  insolvent  laws;  other- 
wise, the  deed  could  not  therefore  be  condemned  as  made  with  a 
view  or  under  an  expectation  of  being  and  becoming  an  insolvent 
debtor,  and  with  intent  thereby  of  giving  an  undue  and  improper 
preference.     Cole  vs.  Aiders^  314. 

10.  A  deed  made  at  the  request  of  the  creditor,  prior  to  the  Act  of  1884, 

was  not  within  the  meaning  of  our  insolvent  laws.     Ih. 

11.  The  Act  of  1834,  ch.  293.  so  far  as  it  authorizes  the  Courts  to  vacate 

conveyances  made  in  contemplation  of  insolvency,  is  a  local  law 
confined  to  the  City  and  County  of  Baltimore,  and  does  not  apply 
to  cases  where  the  grantee  had  not  notice  of  the  insolvent  conditioB 
of  the  grantor.     lb. 

12.  Where,  aft^r  the  execution  of  a  deed  of  mortgage,  the  mortgagor  lent 

money  and  sold  goods  to  the  mortgagee,  and  took  notes  for  the  pay- 
ment of  his  debt,  in  semi-monthly  instalments,  this  is  evidence  that 
he  did  not  know  his  debtor  to  be  in  an  insolvent  condition.    lb. 

13.  The  notice  required  by  the  Act  of  1834,  to  vitiate  a  conveyance  is  not 

a  technical  or  constructive  notice,  but  an  actual  notice  derived  from 
a  knowledge  of  the  condition  of  the  grantor  of  such  conveyance.  15. 

BILL   OF  EXCEPTIONS. 

Where  a  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  contained  in 
it,  can  never  afterwards  be  disputed.     Mitchell  vs.  Mitchell ^  50. 

BILLS  OF  EXCHANGE. 

1.  Where  the  holder  of  a  bill  of  exchange,  in  Baltimore,  sends  it  tea 

distant  place,  as  Charleston,  S.  C.  for  acceptance,  and  it  is  not  ac- 
cepted, the  plaintiff,  in  an  action  against  an  endorser,  must  show 
presentment  for  acceptance  and  refusal,  and  notice  duly  transmitted 
from  Charleston  to  the  endorser  by  mail,  or  if  the  notice  to  the  en- 
dorser was  sent  by  mail  to  the  holder  in  Baltimore,  that  he  delivered 
it  within  one  day  after  the  arrival  of  such  notice  in  Baltimore,  and 
the .  burthen  of  proof  is  on  the  plaintiff  to  show  such  notice  given. 
Whiteford  vs.  Burckmyer^  96. 

2.  Courts  of  justice  will  never  enquire  in  such  cases,  whether  a  plain- 

tiff sues  for  himself  or  as  trustee  for  another,  nor  into  the  right  of 
possession,  unless  on  an  allegation  of  mala  fides.    lb. 

3.  Blank  endorsements  may  be  filled  up  at  the  moment  of  trial.    lb. 

4.  If  a  bill  has  been  transferred  by  endorsements,  all  of  them  in  full, 

it  can  only  be  sued  on  by  the  special  endorsee.    lb, 

5.  A  bill  payable  to  bearer,  or  a  bill  payable  to  order  endorsed  in  blank, 

will  pass  by  delivery  and  bare  possession,  is  prima  facie  evidence  of 
title.    lb. 

6.  If  an  agent  receive  a  bill  with  all  the  endorsements  in  full,  and  the 

last  in  full  to  his  principal,  the  agent  cannot  sue  in  his  own  name, 
or  if  the  endorsements  are  in  blank,  and  he  were  to  fill  it  up  to  him- 
self or  his  principal,  it  could  not  be  sued  on  in  the  name  of  a  stranger. 
lb. 
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7.  Since  the  Act  of  1825,  ch.  85,  acj  holder  with  a  blaiik  endorsement 

n^ay  now  sue  in  his  own  name,  but  that  Act  cannot  be  construed  to 
extend  the  right  of  action  to  one  who  has  no  interest  in  the  bill, 
either  as  holder  or  owner.    lb. 

8.  Where  the  entire  and  exclusive  interest  in  a  bill  is  vested  in  the 

holder  thereof,  he  cannot  institute  an  action  upon  it  in  the  name 
of  another  party.    lb. 

9.  Possession  of  a  note  endorsed  in  blank  will  enable  the  party  having 

it  to  maintain  suit,  except  mala  fides  be  proved.    lb. 
10.  An  admission  of  notice  by  a  defendant  endorser  is  evidence,  on  which 
the  jury  may  finti  notice,  in  due  time,  and  in  due  form.    lb, 
\     11.  An  action  will  lie  upon  notice  of  presentment,  and  non-acceptance  of 
a  bill  of  exchange,  without  waiting  for  demand  of  payment  at  the 
maturity  of  the  bill.    lb. 
13.  The  holder  is  not  bound  to  present  a  bill  payable  on  a  certain  day  after 
date,  for  acceptance,  unless  he  be  an  agent  to  get  it  accepted  or  to 
collect  it.    If  it  be  presented,  and  acceptance  is  refused,  it  is  dis- 
honored, and  immediate  notice  must  be  given  to  the  parties  who  are 
to  be  charged.    Jb. 

13.  It  is  not  necessary  that  notice  of  protest  be  sent  by  mail,  and  a  party 

is  not  bound  to  be  more  expeditious  or  certain  than  the  mail.     lb. 

14.  Notice,  if  sent  by  mail,  need  not  be  enclosed  to  the  address  of  the 

party  to  be  charged.    If  it  be  received  by  him  in  due  time,  he  can- 
not object  to  the  mode  of  conveyance.    lb. 
See  Evidence,  38,  25. 
Waiver. 

BOND. 

1.  Where  the  assigned  breaches  are  not  sufficiently  specific,  after  issue 

joined  upon  them  the  defendant  may  claim  a  bill  of  particulars,  to 
enable  him  to  prepare  his  defence.    Baden  vs.  State^  127. 

2.  A  bond  of  conveyance  which  recites  that  the  obligor  did  sell  to  the 

obligee,  and  contract  and  agree  to  grant  and  convey  to  him,  his 
heirs  and  assigns,  a  certain  tract  of  land,  acknowledging  the  receipt 
of  the  cash  part  of  the  purchase  money  from  him,  with  the  notes  of 
the  obligee,  and  another  for  the  balance  thereof,  and  stipulating  until 
default  should  be  made  in  the  payment  of  the  purchase  money,  that 
he  should  hold  the  land  sold  as  aforesaid,  demonstrates  that  the  obli- 
gee made  the  purchase  on  his  own  account,  and  parol  evidence  is  not 
admissible  to  contradict  it  in  that  respect.  Savage  Myg  Co.  vs. 
Worthington^  218. 
See  Evidence,  80. 

Tax  and  Tax  Collector,  1,  5. 
Surety,  8. 

CANAL. 

1.  The  Chesapeake  and  Ohio  Canal  Company  has  no  right  in  cutting  its 

canal  across  public  highways,  utterly  to  destroy  them,  and  it  is 
bound  to  unite,  for  the  public  accommodation,  the  highway  thereby 
divided,  by  a  reasonably  convenient  thoroughfare  over  or  under  its 
canal.     Leopard  vs.  C.  d:  O.  Canal  Co.  169. 

2.  A  deed  from  a  party  seized  of  land,  conveying  to  the  C.  &  O.  Canal 

Company  ''such  portion  and  quantity  of  his  land  as  may  be  cov- 


400  INDEX.— 1  GILL. 

CANAL.  — Continued. 

m 

ered,  used  or  occupied  by  the  said  canal«  or  the  necessary  works 
thereof,  ^^  and  describing  the  premises  conveyed,  is  not  a  contract 
to  surrender  the  privilege  of  using  public  highways  which  passed 
through  the  granted  premises.  lb, 
8.  In  construing  a  deed  made  to  a  canal  company  for  the  purposes  of  its 
works,  the  Court  will  presume  that  the  parties  to  it  understood  their 
relative  rights,  powers,  and  duties,  in  respect  to  the  subject-inatter> 
of  their  contract.    lb, 

COMMISSIONERS  TO  TAKE  TESTIMONY. 

1.  In  the  absence  of  all  proof  to  the  contrary,  judicial  courtesy  requires 

this  Court  to  presume,  that  the  County  Court  discharged  its  duty 
according  to  the  rules  and  practice  of  such  Court,  in  awarding  a 
commission  to  take  testimony.     Calvert  vs.  Coxe,  72. 

2.  So  where  the  County  Court  assembled  on  the  first  day  of  the  month. 

and  proceedings  were  had  in  a  cause,  which  resulted  in  the  with- 
drawal of  a  juror,  and  on  the  twenty -seventh  of  the  following  month, 
the  Court  ordered  a  commission  on  the  motion  of  the  plaintiff  to  be 
issued;  but  it  did  not  appear  when  such  motion  was  made,  nor  when, 
nor  by  whom  commissioners  were  named,  it  is  fair  to  presume, 
either  that  the  defendant  did  name  and  strike  commissioners,  or 
that  after  reasonable  notice,  he  failed  to  do  so.    lb. 

3.  The  motion  of  a  suitor  seeking  commission  to  take  proof,  is  that  a 

commission  be  issued,  naming  the  place  to  which  he  wishes  it  to  be 
addressed.  The  Court  then  grants  the  usual  order  to  name  and 
strike  commissioners.     lb. 

4.  The  power  of  selecting  the  time  and  place  of  executing  a  commission 

to  take  testimony,  addressed  to  commissioners  out  of  Maryland,  is 
confided  by  the  terms  of  the  commission,  to  their  sound  discretion. 
lb, 

5.  A  commission,  addressed  to  commissioners  of  the  District  of  Colum- 

bia, may  be  executed  in  Virginia.    lb. 

6.  In  the  execution  of  a  foreign  commission,  no  notice  to  the  parties 

of  the  time  and  place  of  its  execution  is  necessary.  All  the  notice 
required,  is  that  of  the  interrogatories  sent  out  with  the  commis- 
sion. Actual  or  constructive  notice  should  be  given  to  the  opposite 
party  in  time  for  him  to  exhibit  cross  interrogatories  before  the 
transmission  of  the  commission.    lb. 

7.  Five  days  notice  given  to  a  defendant,  a  resident  of  Maryland,  of 

the  time  and  place  of  executing  a  commission  iii  Virginia,  about 
forty  miles  distant  from  his  residence,  is  sufiicient,  and  it  is  no  objec- 
tion that  it  was  executed  at  the  private  residence  of  the  witness.  lb' 
See  Evidence,  4-6. 

CONSTITUTIONAL  LAW. 
See  Tax  Collector,  6,  7. 

CONTRACT. 

1.  A  testator  devised  a  sum  of  money  to  his  two  grand-daughters,  as 
and  for  their  absolute  property,  to  be  taken  and  set  apart  for  that 
purpose,  out  of  his  personal  estate,  and  paid  them  as  soon  as  con- 
veniently may  be  done  after  his  decease;  the  same  to  be  understood 
an  bequeathed  unto  them  as  their  property  respectively,  and  not  to 
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either  of  their  respective  husbands  or  their  father,  nor  their  step- 
brothers or  step-sisters.  The  sum  devised  to  one  of  the  females, 
was  demanded  by  her  husband  from  the  executors,  and  paid  over 
to  him  by  them  upon  a  special  agreement.  In  an  action  brought  by 
the  legatee  against  the  administrators  of  her  deceased  husband  to 
recover  the  money  received  by  him.  ffdd,  that  it  was  not  mate- 
rial whether  the  will  gave  her  an  absolute  or  a  separate  estate,  and 
that  her  rights  must  depend  upon  the  validity  or  invalidity  of  the 
agreement,  in  virtue  of  which  the  money  was  paid  over  to  her 
deceased  husband.    State  vs.  Reigart,  1. 

2.  A  contract  founded  upon  an  equitable  duty,  such  as  would  be  en- 
forced by  a  Court  of  equity,  or  upon  a  moral  obligation,  which  no 
Court  of  law  or  equity  can  enforce,  or  to  do  that  which  an  honest 
man  ought  to  do,  or  upon  the  waiver  of  a  legal  right  by  the  party 
entitled  to  it,  is  maintained  by  a  sufficient  consideration.    Ih. 

8.  Where  the  merits  of  an  action  at  law  de|)ended  in  every  aspect  of 
it,  upon  the  true  construction  of  an  agreement,  every  prayer  which 
went  to  the  right  of  action,  and  kept  out  of  view  the  effect  of  the 
agreement,  and  so  did  not  involve  the  true  point  of  controversy 
between  the  parties,  is  considered  as  wholly  abstract.     lb, 

4.  The  plaintiff,  upon  the  sale  of  a  horse  by  him,  promised  the  defend- 

ant, the  purchaser,  to  obtain  a  certificate  from  the  breeder,  that  the 
animal  was  thoroughbred,  and  send  it  to  him.  In  an  action  to  re- 
cover the  amount  of  a  note  given  for  the  purchase  money,  the  de- 
fendant prayed  the  Court  to  instruct  the  jury  that  the  plaintiff  could 
not  recover,  unless,  the  jury  should  find,  that  the  horse  was  thor- 
oughbred, which  the  Court  refused,  and  instructed  the  jury  that 
the  plaintiff  could  not  recover  unless  he  furnished  the  promised 
certificate  within  a  reasonable  time  from  the  making  of  the  con- 
tract.   This  was  affirmed  upon  appeal.    MuUiken  vs.  Boyce,  45. 

5.  Upon  the  sale  of  a  horse,  the  seller  agreed  to  furnish  the  buyer 

with  a  breeder ^s  certificate  that  the  horse  was  thoroughbred.  The 
latter  accepted  the  animal,  and  retained  him  without  any  offer  to 
return  him.  In  an  action  upon  a  note  for  the  purchase  money, 
though  the  plaintiff  had  failed  to  furnish  the  promised  certificate, 
he  may  still  recover  the  actual  value  of  the  horse  sold.    lb. 

6.  Where  the  parties  entered  into  a  contract,  to  construct  a  road  be- 

tween two  given  points,  which  from  its  nature  was  an  entire  indi- 
visible contract,  and  afterwards  entered  into  another  agreement  for 
the  performance  of  the  same  work,  either  in  part,  or  in  the  whole, 
at  a  different  price,  the  latter  is  an  extinguishment  of  the  first  con- 
tract.    Howard  vs.  W.  <&  S.  R.  R.  Co.  238. 

7.  Where  an  entire  contract  is  extinguished  in  part  or  in  the  whole,  an 

action  on  the  contract  itself  cannot  be  sustained.    Ih. 

8.  Where  an  entire  contract  is  extinguished  in  part  or  in  whole,  by  the 

making  a  new  one  for  a  part  of  the  subject-matter  of  the  first,  it  is 
not  sufficient  for  the  plaintiff,  who  seeks  to  recover  damages  for  a 
-  violation  of  the  original  agreement,  and  to  repel  the  legal  presump- 
tion of  a  merger  in  such  a  case,  to  aver  that  he  entered  into  the 
second  contract  with  an  express  understanding  on  his  part,  and  so 
declared  to  the  defendant  at  the  time,  that  the  first  contract  was 

26  1  G. 
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not  waived,  except  so  far  as  it  was  covered  by  the  second;  but  the 
fact  of  assent  by  the  other  party  should  have  been  also  averred.  Ih. 
9.  The  legal  presumption  of  a  merger,  as  where  two  contracts  are  suc- 
cessively entered  into  upon  the  same  subject-matter,  is  not  to  be 
repelled  by  evidence  of  the  silence  of  one  party,  but  assent  of  par- 
ties must  be  averred  and  proved,  to  prevent  such  presumption  from 
operating.    lb. 

10.  Where  a  contract  has  been  vacated  and  rendered  legally  inoperative 

in  part  by  the  consent  of  the  plaintifif,  no  action  can  be  sastained 
upon  it  for  the  recovery  of  damages  on  the  ground,  that  the  plaintiff 
was  prevented  by  the  wrongful  act  of  the  defendant  from  fulfilling 
it.    lb. 

11.  Where  an  original  contract  has  been  rescinded  by  the  parties  after 

it  has  been  performed  in  part,  either  by  a  waiver  of  the  perform- 
ance of  the  balance  of  the  contract,  or  entering  into  a  new  one  so 
inconsistent  with  the  first  as  to  be  wholly  irreconcilable  with  it, 
in  such  case  a  recovery  may  be  had  for  the  performance  on  a  gene- 
ral count ;  but  not  by  declaring  on  the  contract  itself.    lb. 

12.  Where  a  contract  is  broken',  the  plaintiff  will  be  entitled  to  some 

damages,  whether  they  be  stated  or  not.    1  b, 
18.  Damages  are  implied  from  a  breach  of  a  contract.     lb. 

14.  Wherever  damages  necessarily  and  naturally,  arise  from  the  breach 

complained  of,  and  may  therefore  be  implied,  they  need  not  be  stated; 
otherwise  they  must,  to  prevent  surprise.    lb. 

15.  Where  a  breach  of  contract  is  relied  on,  from  which  damages  neces- 

sarily and  naturally  arise,  the  general  conclusion,  that  the  plaintiff 
has  sustained  damage  in,  &c.  is  sufficient  to  all  the  counts  in  the 
declaration,  and  obviates  the  necessity  of  charging  damages  generallj 
in  each  one  of  them.    lb. 
See  Executors,  8. 

Statute  op  Frauds,  S.  5. 
Tax  Collector,  8. 

CORPORATION. 

Where  by  the  terms  of  a  charter  a  manufacturing  company  had  no  power 
to  assume  the  responsibility  of  a  surety,  the  note  of  such  a  company 
executed  upon  no  other  consideration  than  as  surety  is  void.  Savoge 
Wfg  Co.  Ts.  Worthington,  218. 

CRIMINAL   LAW. 

An  indictment  under  the  Act  of  1817,  cb.  227,  section  1,  should  allege 
the  names  of  the  slave  and  his  master  if  known;  if  unknown,  the 
fact  should  be  so  averred;  and  also,  that  there  was  no  license  in 
existence  authorizing  the  slave  to  remain  in  the  retailer's  store.  &c. 
within  the  period  prohibited  by  the  said  Act.  It  is  not  a  compliance 
with  the  Act  merely  to  allege  the  slave  not  having  a  written  order 
or  license  from  his  master.  The  non-existence  of  a  license  is  an 
essential  ingredient  in  the  offence.    State  vs.  Nuttcell^  40. 

DEED. 

1.  A  receipt  for  the  purchase  money  is  no  necessary  part  of  a  deed,  as  it 
would,  in  every  respect,  be  as  valid  without  it,  as  with  it.  Wolfe 
vs.  Hauver^  64. 
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3.  Evidence  cannot  be  admitted  which  would  have  the  effect  of  chang- 

ing the  character  and  legal  operation  of  a  deed.  Cole  vb.  Alters,  314. 
8.  When  a  deed  )>urport8  to  have  been  made  on  a  moneyed  consideration, 
it  cannot  be  shown  that  money  did  not  constitute  the  consideration; 
where  a  deed  is  impeached  for  fraud,  and  the  consideration  stated 
is  money,  it  will  not  be  allowed  to  set  up  a  different  consideration 
as  marriage  to  support  the  deed.    2  b. 

4.  Where  the  consideration  stated  in  a  mortgage  is  a  sum  of  money  in 

hand  paid,  and  it  is  taken  to  secure  that  isum,  evidence  is  admis- 
sible to  show  a  part  of  the  sum  paid,  and  that  it  was  to  secure 
advances  made,  and  to  be  made,  to  that  extent.  Such  evidence 
would  not  affect  the  nature  of  the  deed.  It  would  still  be  founded 
on  a  money  consideration.    lb. 

5.  Such  evidence  is  also  admissible  to  rebut  the  idea  of  fraud,  by  show- 

ing the  same  kind  of  consideration,  differing  only  in  amount,  and 
the  circumstances  under  which  it  assumed  this  shape.    lb. 
See  Bankrupt,  9. 

EJECTMENT. 

1.  A  prevalent  opinion,  in  the  neighborhood  of  the  premises  claimed 
in  an  action  of  ejectment,  even  if  known  and  adopted  by  the  lessor 
of  the  plaintiff,  as  to  her  legal  rights  whether  founded  in  error  or 
not,  does  not,  at  law,  prevent  the  running  of  the  Statute  of  Limita- 
tions, nor  repel  the  legal  presumption  of  a  grant  arising  from  long 
continued,  and  acquiesced  in,  adverse  possession.  Casey  vs.  Inloes, 
829. 
'  2.  A  certified  copy  of  the  rent-roll,  extracted  from  the  debt  books  of  the 
Lord  Proprietary,  under  the  hand  and  seal  of  the  Register  of  the 
Land  Office,  having  relation  to  the  possession  of  the  tract  of  land 
claimed  in  an  action  of  ejectment,  is  competent  evidence  for  the  de- 
fendant in  all  cases  of  controverted  possession,  or  when  possession 
is  relied  on  as  evidence  for  the  presumption  of  a  grant.  It  was 
held  that  the  Court  could  not  be  called  upon  to  instruct  the  jury 
that  they  are  bound  to  presume  a  deed  from  the  patentee  or  those 
claiming  under  him,  to  certain  parties  for  a  given  tract  of  land; 
though  it  would  have  been  competent  to  have  required  an  instruc- 
tion to  the  jury  that  they  must  presume  a  deed  from  the  patentee, 
or  those  claiming  under  him,  to  a  certain  other  party,  from  whom 
the  paper  or  record  title  was  perfect.    lb, 

8.  A  continuous  possession  of  twenty  years  or  upwards,  in  a  party,  or 
those  claiming  under  him,  will  authorize  him  or  them  to  supply  the 
absence  of  a  conveyance  to  such  party  from  one  seized  before  him, 
by  requiring  the  Court  to  instruct  the  jury  to  presume  such  a  con- 
veyance,   lb. 

4.  No  direct  proof  of  possession  in  a  given  party  can  be  reasonably  ex- 

pected after  a  lapse  of  one  hundred  and  fifty  years.    lb. 

5.  The  certificate  of  the  surveyor  of  the  county,  made  in  1698,  that  a 

tract  of  land  began  at  a  bounded  white  oak,  standing  in  the  line  of 
a  parcel  of  land  formerly  belonging  to  M.,  ''and  now  in  the  posses- 
sion of  the  aforesaid  T.''  returned  to  the  land  office  about  nine  years 
after  a  deed  to  T.  is  evidence  of  T^s  possession  of  the  land  referred 
to  as  formerly  belonging  to  M.    lb. 
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6.  So  proceedings  in  ejectment,  commenced  in  1704,  by  G.  against  H.  the 

grantee  of  T.  in  which  the  premises  sued  for  were  described  as  late 
in  the  tenure  and  occupation  of  T. ,  and  the  Icnasor  of  the  plaintiff, 
recovered  judgment  upon  title  derived  from  H.,  are  evidence  that 
T.  had  been  in  possession,  is  confirmatory  of  the  surveyor's  certifi- 
cate, and  that.H.  was  in  possession  at  the  institution  of  the  suit.  Tb, 

7.  A  recital  in  a  deed,  dated  in  1756,  professing  to  be  made  by  the  son 

and  heir-at-law  of  one  joint  tenant,  conveying  land  to  the  surviving 
joint  tenant,  and  declaring  that  he  ^^now  continues  as  survivor, 
seized,  and  yet  is  actually  seized  of  such  lands,"  is  evidence  in 
1848,  that  such  survivor  was  possessed  at  the  date  of  the  deed.    76. 

8.  Where  a  plaintiff  in  ejectment  deduces  a  rejgular  paper  title  from  two 

grantors,  the  possession  of  either,  the  other  necessary  circumstances 
concurring,  will  enable  him  to  ask  the  presumption  of  a  convey- 
ance to  the  party  in  possession.    lb, 

9.  It  is  not  universally  true  that  possession  of  land  is  a  niatter  of  fact 

which  must  be  proved  by  the  same  kind  of  testimony  requisite  for 
the  proof  of  any  other  fact  or  occurrence.    /  6. 

10.  Possessions  of  modern  date,  susceptible  of  proof  by  living  witnesses, 

may  be  within  the  general  rule;  but  as  to  those  of  such  antiquity, 
that  the  brevity  of  human  life  demonstrates  that  such  proof  cannot 
be  had,  these  are  not  within  the  rule,    lb, 

11.  Certificates  of  public  surveyors,  entries  in  debt  books,  recitals  in 

deeds  of  ancient  date,  are  evidence  to  prove  ancient  possession  of 
lands.    lb. 

12.  Facts  of  great  antiquity,  resting  wholly  in  parol,  of  which  no  written 

evidence  can  be  presumed  to  exist,  may  be  established  by  hearsay 
evidence.    Where  it  was  Held — 

Ist.  That  the  patentee  of  certain  land,  and  those  claiming  under 
him,  had  by  virtue  of  the  Act  of  1745,  ch.  9,  sec.  10,  a  mere 
privilege  of  acquiring  property  by  its  reclamation  from  the  water; 
that  until  reclaimed,  she  had  no  property;  no  possession;  no 
right,  under  that  Act. 

2nd.  That  a  party,  by  erecting  a  fence  for  thirty  years  and  up- 
wards, on  a  part  of  the  low  grounds  adjacent  to  such  tract  de- 
signated as  the  cove,  in  front  of  that  part  of  M's  Neck  claimed 
by  the  plaintiff,  which  was  covered  by  the  flow  of  the  tide,  and 
claiming  below  it,  did  not  furnish  evidence  of  such  an  uninter- 
rupted continuous  possession,  as  was  essential  to  the  presump- 
tion of  a  grant  to  the  person  making  and  extending  such  fence. 

8rd.  That  being  erected  on  navigable  water,  without  the  limits  of 
the  land  owned  by  the  patentee,  it  gave  him  no  right  of  action. 

4th.  That  ejectment  would  not  lie,  there  being  no  title  in  the  land. 

5th.  That  trespass,  in  which  the  law  implies  an  injury,  whether 
sustained  or  not,  could  not  be  maintained  for  want  ol  owner- 
ship in  the  soil. 

6th.  A  party  in  possession  of  land  adjacent  to  a  navigable  stream, 
who  runs  a  fence  from  his  land  into  the  stream,  across  the  front 
of  another  adjacent  proprietor,  gains  no  possession  by  such  an 
act,  which  is  in  itself  a  trespass.    lb. 
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18.  Where  defence  is  taken  on  warrant  of  resurvey,  all  possessions 
whether  relied  on  to  prove  title,  for  illustration,  or  to  disqualify 
witnesses  examined  on  the  survey,  must  be  located  on  the  plots  of 
the  cause.    lb* 

14.  Where  several  defendants,  in  an  action  of  ejectment,  claim  title  to 

several  and  distinct  parcels  of  the  land  sued  for,  as  by  separate  and 
independent  leases,  and  there  is  no  evidence  to  show  any  possession 
in  any  person  under  whom  two  or  more  of  the  defendants  claim 
to  derive  title,  a  presumption  of  a  grant,  founded  on  the  possession 
of  the  claimant  of  one  lot,  cannot  enure  to  the  benefit  of  the  claimant 
of  a  separate  and  distinct  lot,  of  which  no  such  possession  had  ever 
been  held.    76. 

15.  The  Court  cannot  be  called  upon  to  say  that  an  original  patent  must 

be  construed  by  reference  to  its  relation  to  another  patent,  founded 
on  a  resurvey  of  the  same  land,  where  the  second  patent  did  not 
appear  in  evidence,  and  where  the  same  parties  claimed  under  both 
patents.    lb. 

16.  M.  was  patented  in  1663.    In  1784,  J.  including  a  part  of  M.  was  also 

patented,  and  in  1787  an  escheat  warrant  and  patent  issued  for  M. 
The  two  last  patents  were  granted  to  F.  under  whose  devisee,  the 
plaintiff  claimed  M.  by  his  deed  of  1758.  Held^  that  the  conveyance 
passed  M.  as  it  was  held  under  the  original  patent  of  1668,  be  the 
effect  of  the  patent  of  J.  what  it  may.    lb. 

17.  A  grant,  though  for  the  most  part  covered  with  water,  still  passes 

to  the  grantee  all  the  soil  under  the  water,  included  within  its  out- 
lines, with  all  the  rights  of  property  incident  thereto,  subject  only 
to  the  rights  of  the  public  as  to  fishing  and  navigation.  If  en- 
croached on,  the  grantee  may  maintain  trespass  or  ejectment.    lb. 

18.  The  Act  of  1745,  ch.  9,  never  was  designed  to  give  one  land  holder 

the  power  of  extending  his  improvements  over  the  land  of  another. 
lb. 
See  Estoppel. 

ESTOPPEL. 

1.  A  plaintiff  in  ejectment,  who  claims  title  under  two  grantors,  is  not 
estopped  from  setting  up  the  paramount  title  of  the  one,  or  alleging 
that  he  derived  no  title  from  the  other.     Casey  vs.  Inloes,  829. 

3.  The  true  principle  of  estoppel,  as  applicable  to  deeds,  is  to  prevent 
circuity  of  action,  and  to  compel  parties  to  fulfil  their  contracts; 
thus,  a  party  in  a  deed  asserting  a  particular  fact,  and  thereby  in- 
ducing another  to  contract  with  him,  cannot,  by  a  denial  of  that 
fact,  compel  the  other  party  to  seek  redress,  against  his  bad  faith, 
by  suit;  but  the  Court  will  decide  upon  the  rights  of  the  parties, 
without  subjecting  them  to  the  expense  and  delay  of  a  new  litiga- 
tion; and  this  they  will  do,  not  on  the  ground  of  concluding  the 
parties  from  showing  the  truth,  but  because  the  whole  truth  being 
shewn,  the  justice  of  the  case  is  not  changed.    lb. 

S.  The  doctrine  of  estoppel  does  not  apply  to  grants  made  by  the  State. 
They  only  pass  the  title  which  the  State  had  at  the  time  of  the  grant, 
and  not  that  subsequently  acquired.     76. 
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EQUITY. 

1.  After  a  sale  of  a  tract  of  land,  the  vendor,  in  consideration  of  natu- 

ral love  and  affection,  under  his  hand  and  seal  assigned  the  un- 
laid purchase  money  to  one  of  his  grand-daughters,  and  then  de- 
vised the  land  to  his  four  grand-daughters,  including  his  grantee, 
''to  be  equally  divided  among  them.'^  Upon  a  bill  filed  by  the 
grantee  of  thp  purchase  money  against  the  vendee,  the  executors  of 
the  vendor  and  her  co-devisees,  the  latter  agreed  to  a  division  of  the 
balance  of  the  purchase  money  among  themselves,  and  to  unite  in  a 
conveyance  upon  its  i>ayment,  but  one  of  the  executors  excepted  to 
the  averments  of  the  bill  under  the  Act  of  1832,  ch.  802,  on  the 
ground  that  it  did  not  charge  him  with  the  receipt  of  purchase 
money.  Hdd^  that  the  sufficiency  of  the  bill  upon  the  appeal  of 
that  executor  as  against  him,  was  open  to  the  consideration  of  this 
Court.     Berry  vs.  Pierson^  179. 

2.  Where  a  bill  is  properly  excepted  to  upon  the  ground  of  the  insuffi- 

ciency of  its  averments  to  charge  a  party  proceeded  against,  what- 
ever may  be  the  proof,  no  decree  can  be  pronounced  against  him. 
lb, 
8.  Proper  and  sufficient  allegations  in  a  bill  are  necessary  to  prevent 
surprise  and  consequent  injustice.    Ih, 

4.  Where  a  defendant  consents  to  the  ratification  of  an  audit  whidi 

charges  him  with  a  sum  of  money,  this  is  sufficient  evidence  of  its 
receipt  by  him.    lb. 

5.  Where  a  bill  gives  a  defendant  no  intimation  that  any  claim  would  be 

made  against  him,  but  the  demand  appears  in  the  proof,  he  may 
by  way  of  exception  to  the  auditor's  report,  rely  upon  the  Act  of 
Limitations,  and  it  is  no  objection  that  it  was  not  taken  in  the  an- 
swer,   lb. 

6.  The  defence  of  limitations  may  be  taken  in  equity  as  soon  as  by  the 

proceedings,  the  party  has  notice  that  any  claim  was  to  be  made 
against  him.     lb. 

7.  A  party  who  receives  money  as  a  quasi  trustee,  as  for  the  use  of 

those  to  whom  it  belonged,  not  as  acting  under  a  continuing  or 
express  trust;  whose  duty  it  is  to  pay  over  immediately  on  its 
receipt,  is  liable  to  an  action  at  law,  and  the  Act  of  Limitations 
begins  to  run  from  the  time  of  the  receipt.    lb. 

8.  Where  limitations  are  relied  on  in  equity,  and  the  Court  therefore 

deem  it  fruitless  to  proceed  with  the  cause,  though  the  claim  could 
in  other  respects  be  maintained  by  an  amendment  of  the  pleadings, 
it  will  not  be  remanded.    lb. 

9.  Where  the  Court  perceives  from  the  mutual  allegations  of  the  parties, 

and  from  the  evidence  adduced  in  the  cause,  that  they  had  stated 
and  settled  an  account  between  themselves,  they  cannot  claim  a  de- 
cree to  account.  Stiles  vs.  Broion,  267. 
10.  A  complainant  seeking  to  investigate  ancient  accounts,  will  have 
his  case  subjected  to  severe  scrutiny;  although  he  is  not  to  be 
visited  with  all  the  consequences  of  laches;  while  on  the  other 
hand,  the  defendant's  evidence  may  receive  a  more  indmlgent  con- 
sideration. The  time  at  which  the  claim  is  advanced,  and  a  failoi^ 
to  prosecute  it  against  original  parties,  while  they  were  alive,  are 
circumstances  calculated  to  create  suspicion  against  such  a  claim* 
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and  in  a  doubtful  case  strengthen  the  defences  which  the  repre- 
sentatives of  such  original  parties  may  set  up.    lb, 

11.  Where  the  parties  settle  and  adjust  their  mutual  claims,  and  one 

gives  the  other  a  not«  for  the  balance  due,  this  forecloses  an  enquiry 
into  all  antecedent  transactions,  unless  upon  the  ground  of  error  or 
fraud.    lb, 

12.  Parties  who.  take  possession  of  the  personal  property  of  infants,  and 

retain  and  use  the  same,  will  be  considered  in  equity  as  those  who 
enter  upon  and  use  their  real  estate,  treated  as  guardians,  and 
liable  to  account  accordingly.     Chaney  vs.  Sinallwood,  280. 

18.  Where  a  father  died,  having  in  his  possession  slaves  belonging  to 
his  children,  his  widow,  as  his  administratrix,  took  possession  of 
them,  held  and  claimed  them  as  her  own;  while  the  children  were 
minors,  she  married  again,  and  the  retention  and  use  of  the  prop- 
erty was  continued  by  the  second  husband  and  wife,  until  her  death, 
and  by  him  until  the  time  of  the  decree.  He/d,  that  in  equity  he 
is  only  responsible  for  the  conversions  and  hires  accruing  after  the 
time  of  his  marriage  with  the  administratrix.     lb. 

14.  The  principle,  that  where  one  stands  by  and  sees  another  laying  out 
money  upon  property,  to  which  he  has  himself  some  claim  or  title, 
and  does  not  give  notice  of  it,  he  cannot  afterwards  in  equity  and 
good  conscience,  set  up  such  claim  or  title,  does  not  apply  to  an  act 
of  encroachment  on  land,  the  title  to  which  is  equally  well  known, 
or  equally  open  to  the  notice  of  both  parties,  but  the  principle  ap- 
plies only  against  one,  who  claims  under  some  trust,  lien  or  other 
right,  not  equally  open  and  apparent  to  the  parties,  and  in  favor  of 
one  who  would  be  misled  or  deceived  by  such  want  of  notice.  Casey 
vs.  Inloes,  329. 
See  Appeal  and  Error,  3. 

ESCHEAT. 

1.  An  escheat  grant  is  prima  fade  evidence  of  title,  and  is  available  for 

that  purpose  until  the  contrary  is  proved.     Lee  vs.  Hoye,  144. 

2.  It  is  not  necessary  nor  usual,  according  to  the  practice  of  the  land 

office,  to  state  on  the  face  of  an  escheat  patent  whose  lands  were 
escheated,  or  the  facts  or  circumstances  which  show  that  the  lands 
were  escheatable.     lb. 

3.  A  patent  which  professed  to  grant,  as  escheat,  several  parcels  of  land 

which  it  described,  with  contiguous  vacancy,  cannot  include,  as 
such  vacancy,  another  parcel  of  land  which  appeared  to  have  been 
theretofore  granted  by  the  State,  and  not  enumerated  as  one  of  the 
parcels  escheated.     lb. 

4.  Upon  an  escheat  the  State  takes  as  the  tUtimus  hceres  of  that,  to  which, 

the  person  was  entitled,  whose  death,  without  heirs,  created  the 
escheat.     Casey  vs.  Inloes,  329. 

5.  An  escheat  grant,  in  one  sense  of  the  term,  is  the  creation  of  &feudum 

novum;  the  grantee  takes  the  property  granted  as  a  new  fief  or  feud, 
so  far  as  regards  his  relationship,  obligations,  and  duties  to  the 
State,  and  the  estate,  upon  the  terms  specified  in  the  grant.     lb. 

6.  But  the  limits,  privileges,  appurtenances,  and  priorities  of  the  estate 

granted  by  escheat  patent,  and  the  liens  and  incumbrances  to  which 
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it  may  be  subjected,  exist  independently  of  the  inquiry,  whether 
the  grant  be  of  an  ancient  or  a  new  feud.    lb. 

7.  The  State  acquires  by  escheat,  not  only  that  which  was  originallj 

granted,  but  all  the  rights,  privileges,  priorities  and  appurten&noes 
'  incident  to  the  land  itself,  and  with  which  it  was  held  by  the  person 
who  died  seized  without  heirs.    lb. 

8.  The  escheat  grantee,  upon  the  terms  specified  in  his  grant,  takes  the 

estate  granted  in  the  same  condition  in  which  it  may  have  devolved 
on  the  State,  except  so  far  as  it  may  be  affected  by  the  doctrine  of 
merger  or  extinguishment.    lb. 

9.  An  escheat  grant  relates  to  the  original  grant,  and  passes  to  the  escheat 

grantee  all  that  passed  to  the  original  grantee,  and  which  was  held 
by  him,  whose  death,  without  heirs,  occasioned  the  escheat.    Ih. 

10.  The  relation  of  the  escheat  grant  to  the  -original  grant  is  not  inter- 

cepted by  an  intermediate  patent,  unless,  at  the  time  of  granting  the 
same,  the  escheat  right  had  accrued.    lb. 

11.  Until  the  occurrence  of  the  event  which  constitutes  the  escheat,  the 

interest  of  the  Lord  Proprietary  in  relation  to  it,  was  a  mere  poesi- 
bility,  and  could  not  be  the  subject  of  a  grant.    lb. 
See  Land  Office,  3. 

EVIDENCE. 

1.  A  promise  by  the  vendor  of  a  horse  to  furnish  a  breeder's  certificate 

that  the  animal  was  thoroughbred,  does  not  authorize  the  defendant 
in  an  ftction  against  him  for  the  purchase  money,  to  introduce  the 
opinion  of  a  witness  who  had  seen  its  pedigree  as  forwarded  by  the 
plaintiff  to  the  defendant,  that  he  did  not  consider  it  thoroughbred, 
as  evidence  to  the  jury,  without  producing  the  paper  which  con- 
tained it.     MuUiken  vs.  Boyce,  45.  . 

2.  A  witness  is  not  competent  to  speak  of  the  contents  of  a  paper-writ- 

ing or  document  without  producing  it.  lb. 
8.  Where  a  defendant  lived  with  the  witness,  and  kept  papers  at  his 
house,  and  had  also  a  plantation  and  house  to  which  he  frequently 
went,  and  where  the  witness  had  seen  papers  which  he  supposes  be- 
longed to  the  defendant,  an  unsuccessful  search  for  a  paper  alleged 
to  be  left^at  the  house  of  the  witness,  and  no  search  any  where  elM. 
is  not  sufficient  to  let  in  secondary  evidence  of  the  contents  of  the 
paper  as  a  lost  paper.    lb. 

4.  The  Act  of  1828,  ch.  165,  which  authorizes  the  taking  of  testimony 

in  civil  cases,  before  commissioners  to  be  appointed  by  the  County 
Courts,  manifestly  contemplates  a  case  where  both  the  plaintiff  and 
defendant  are  in  existence  and  actually  parties  to  the  litigation 
upon  the  record  at  the  time  the  notice  is  given  by  the  commis- 
sioners, and  the  deposition  taken  in  pursuance  thereof.  Mitchell  vs. 
MitchelU  50. 

5.  So  where  a  defendant  is  dead,  and  no  new  party  having  been  made, 

a  deposition  taken  is  without  authority  under  tbac  Act.    lb. 

6.  Where  commissioners   are  appointed    under  an  Act  of   Assembly 

by  the  Courts  to  take  proof  between  parties,  no  rule  of  Court 
can  transfer  powers  to  the  commissioners,  designed  by  the  Act  to  be 
exercised  by  the  Courts  or  the  Judges  thereof.    lb. 
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7.  The  receipt  in  a  deed  for  the  conveyance  of  land  is  only  prima  facie  evi- 

dence of  the  payment  of  the  purchase  money.  Wolfe  vs.  Hauver, 
64. 

8.  It  is  a  familiar  principle  that  receipts  acknowledging  the  payment  of 

money  may  be  explained  or  contradicted.  This  constitutes  an  ex- 
ception to  the  general  rule  giving  a  conclusive  effect  to  written  evi- 
dence; an  exception  introduced  for  general  security  and  conve- 
nience, and  to  protect  mankind  from  fraud.    lb, 

9.  Though  a  party  cannot  discredit  his  Own  testimony,  yet  he  may  show 

that  his  witness  is  mistaken;  and  is  not  precluded  from  showing 
the  truth  by  any  testimony,  oral  or  written,  which  he  may  produce. 
lb. 

10.  Where  the  only  question  presented  for  the  consideration  of  the  Ck)urt 

below,  was  the  admissibility  of  the  parol  evidence  offered,  this  Court 
will  not,  since  the  Act  of  1825,  ch.  117,  entertain  the  enquiry, 
whether  the  particular  action  brought  will  lie  for  want  of  written 
evidence  as  required  by  the  Statute  of  Frauds.     lb. 

11.  Where  the  bill  of  exceptions  does  not  assert  that  the  evidence  offered, 

was  all  which  was  adduced  by  the  plaintiff,  this  Court  will  not 
assume  that  it  contained  all  that  was  produced,  for  the  purpose  of 
raising  a  question,  not  presented  by  the  record.    lb. 

12.  Where  a  witness  proved  the  admission  of  a  debt  by  the  defendant  in 

a  conversation  with  him,  he  cannot,  in  reply  to  the  question  of  why 
he  called  on  the  defendant,  be  permitted  to  testify  to  information 
which  he  had  received  from  other  persons  strangers  to  the  action; 
though  it  constituted  the  inducement  to  call  on  the  defendant,  it  was 
hearsay.  lb. 
18.  It  is  the  duty  of  parties  where  they  design  to  introduce  hearsay  evi- 
dence for  the  purpose  of  impeaching  a  witness,  to  apprise  the  Court 
of  such  design.     lb. 

14.  It  is  incompetent  to  introduce  illegal  testimony,  and  then  impeach 

the  witness,  by  disproving  the  facts  thus  illegally  established.    lb. 

15.  A  witness  cannot  be  permitted  to  state  the  contents  or  effect  and  ope- 

ration of  a  written  instrument  without  producing  it.  Calvert  vs. 
Coxe.  72. 

16.  Facts  proved  on  a  former  trial  by  a  deceased  witness,  are  admissi- 

ble on  a  second  trial  of  the  same  case.  They  could  only  be  rejected 
on  the  presumption,  that  facts  were  proven  on  the  first  trial,  which 
were  inadmissible  as  evidence,  which  is  not  to  be  intended.  The 
reasonable  presumption  is,  that  such  facts  were  alone  proved  as  were 
admissible.  The  Court  should  act  on  this  presumption  upon  the 
offer  of  proof  of  the  deceased  witness^  testimony,  until  the  contrary 
appeared.     lb. 

17.  In  an  action  by  an  attorney  for  compensation  for  professional  ser\'ices 

upon  a  quantum  meruit.,  it  is  not  competent  for  the  plaintiff  to  offer 
evidence  as  to  what  sum  was  paid  to,  or  demanded  by,  any  attorney 
in  particular,  for  like  services.  The  usual  and  customary  compen- 
sation for  services  of  the  like  kind,  is  admissible  evidence;  but  what 
was  paid  to  any  particular  individual,  standing  per  se^  is  inadmissi- 
ble. Per  Prince  George  ^s  County  Court—aflSrmed  by  a  division  of 
this  Court.    lb. 
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18.  It  is  a  sound  rule  that  before  a  party  can  discredit  a  witness  by  proof 

of  his  having  made  statements  at  variance  with  his  testimony, 
the  witness  whom  it  is  intended  to  impeach,  should  first  be  afforded 
a  full  and  fair  opportunity  to  recollect,  by  calling  his  attention  to 
dates,  names,  or  other  attendant  circumstances,  as  connected  with 
the  matter  about  which  he  is  to  be  charged  with  having  made 
different  statements:  but  in  the  matter  of  the  testimony  which  it  is 
proposed  to  contradict,  or  in  the  manner  of  arriving  at  it,  a  party 
will  not  be  allowed  to  violate  any  positive  rule  of  evidence.  White- 
ford  vs.  Burckmyer.  96. 

19.  It  is  not  permitted   to  ask  a  witness  any  fact  which  fancy  or  idle 

curiosity  may  suggest  for  the  purpose  of  disproving  it  by  another 
witness;  nor  is  it  proper  to  ask  a  witness,  with  the  same  view,  of  a 
fact  proper  in  itself  to  be  proved  in  the  cause,  if  the  only  know- 
ledge of  such  fact  has  been  obtained  through  a  source  which  the 
rules  of  evidence,  do  not  recognize  as  competent.    lb. 

20.  It  is  a  rule  of  evidence,  subject  to  very  few  and  well  defined  ex- 

ceptions, that  a  party  cannot  offer  in  evidence  his  own  declarations 
in  relation  to  the  subject  in  controversy.     lb. 

21.  Where  a  question  proposed  to  be  asked  of  a  witness  involves  several 

distinct  members,  the  Court  is  not  bound  to  select  from  it  such 
members  as  might  be  admissible,  if  unaccompanied  by  the  others 
with  which  it  is  connected,  and  say  that  such  particular  portions  of 
the  testimony  are  proper.  lb. 
23.  A  letter  written  by  the  plaintiffs  in  the  cause  to  a  third  party,  unac- 
companied with  other  proof,  is  like  their  verbal  declarations  to  him; 
and  where  it  was  intended  to  establish  that  the  letter  contained  a 
certain  enclosure,  the  party  to  whom  it  was  addressed,  and  who  re- 
ceived it.  being  a  competent  witness,  is  the  best  evidence  to  establish 
the  fact.    lb. 

23.  In  an  action  by  an  endorsee  against  the  endorser  of  a  bill  of  ex- 

change, the  drawer  is  a  competent  witness  to  prove  that  he  had 
received  notice  of  non-acceptance,  and  his  declarajbions  to  a  third 
person  are  not  therefore  the  best  evidence  of  that  fact.    lb. 

24.  Where  an  agency  is  established,  it  is  generally  true,  that  an  admission 

of  an  agent  while  in  the  execution  of  his  agency,  is  admissible  to 
charge  his  principal.     lb. 

25.  The  necessity  for  plain  and   satisfactory  proof  as  to  the  time  of 

service  of  notice  of  non-acceptance,  where  that  is  material,  has 
always  been  insisted  on;  it  may  be  proved  by  circumstantial  tes- 
timony, but  the  circumstances  must  point  not  to  notice  at  some 
time,  but  to  notice  on  the  day  when  the  party  had  a  right  to  expect 
and  receive  it.     lb. 

26.  Where  several  witnesses  are  examined,  the  testimony  of  any  one 

of  them  may  be  selected  from  the  mass  of  proof  with  which  it  is 
connected,  and  made  the  subject  of  an  instruction.     lb. 

27.  Where  the  protest  does  not  show  notice  of  dishonor  transmitted  to 

the  party  to  be  charged,  that  fact  may  be  supplied  by  other  proof. 
lb. 

28.  The  rule  which  excludes  hearsay  evidence  is  as  obligatory  in  repell- 

ing and  discrediting  testimony,  as  in  conformatory.     lb. 
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29.  The  declarations  of  a  person  who  is  a  competent  witness  cannot  be 

offered  in  evidence  merely  because  they  are  in  reply  to  the  testi 
mony  of  other  witnesses.    lb, 

30.  The  single  bill  of  a  collector  of  the  county,  sealed  as  collector,  prom- 

ising to  pay  the  equitable  plaintiff  in  the  action,  a  sum  of  money 
'*for  value  received,  with  interest,  the  same  being  for  county  paper 
due  for  the  year  1836-7."  Held:  to  be  sufficient  evidence  in  the 
absence  of  contradictory  proof,  to  entitle  the  plaintiff  to  a  verdict 
upon  the  bond  of  the  collector,  as  well  against  the  principal  as  his 
securities.     Baden  vs.  State,  127. 

31.  Such  a  bill,  is  an  implied  admission,  that  the  obligor  had  collected 

and  received  the  amount  therein  mentioned;  that  the  same  had 
been  levied,  and  the  levies  transferred  to  the  obligee.  lb, 
82.  After  verdict,  upon  motion  in  arrest,  the  Court  will  presume  that 
sufficient  proof  was  offered  to  the  jury,  to  enable  them  to  find  all 
the  allegations  in  the  pleadings,  substantially  necessary  to  support 
the  claim  of  the  plaintiff.     lb, 

33.  A  party  in  a  cause  cannot  prove  by  a  solicitor  in  Chancery,  that 

in  the  opinion  of  such  solicitor,  judging  by  an  examination  of  certain 
proceedings  in  that  Court  to  vacate  conveyances,  (without  producing^ 
the  record,)  that  he  had  used  reasonable  diligence  to  accomplish  the 
object  of  such  proceedings.     Duvall  vs.  Peach,  132. 

34.  Parol  proof  of  facts  of  which  the  plaintiff  had  record  evidence  cannot 

be  given:  it  is  not  the  best  evidence  in  legal  contemplation.    lb, 

35.  An  instrument  of  writing  in  the  following  words,  viz:  '^we  hereby 

bind  ourselves  to  pay  W.  all  that  we  receive  over  $400  of  the  C.  and 
O.  C.  Company  in  our  cases  against  said  L.  and  M."  signed  by  the 
defendant,  does  not  per  se  contain  evidence  of  a  consideration.  Keefer 
vs.  Mattingly,  139. 
86.  But  the  connexion  of  this  paper  with  other  proof  leading  to  the  in- 
ference, that  the  plaintiff  in  the  action  had  forborne  to  defend  cer- 
tain actions  depending  at  the  time  of  its  execution,  and  in  conse- 
quence of,  and  reliance  upon  it.  allowed  judgments  to  be  rendered, 
is  sufficient  evidence  of  a  consideration  for  its  execution,  proper  to 
be  left  to  the  jury.    lb. 

37.  L.  assigned  to  M.  his  claim  against  the  C.  and  O.  C.  Company.     At 

this  time  K.  had  an  attachment  pending  against  the  funds  of  L.  in 
the  hands  of  the  company,  and  shortly  afterwards  agreed  to  pay 
M.  all  sums  he  should  receive  over  and  above  the  sum  of,  &c.  In 
an  action  by  M.  against  K.  to  recover  such  surplus,  the  assignment 
from  L.  to  M.  is  admissible  evidence,  as  a  basis  for  the  introduction 
of  the  agreement  between  M.  and  K.  and  calculated  to  explain  the 
reasons  for  that  agreement.    lb. 

38.  The  Court  will  not  instruct  the  jury  after  a  lapse  of  seventeen  yeara 

merely,  to  presume  the  death  of  the  patentee  of  land.  Lee  vs.  Hoye, 
144. 

39.  A  partial  possession  of  land,  with  a  general  claim  of  title  for  fifteen 

years,  will  not  authorize  the  presumption  of  a  conveyance  to  such 
claimant.     lb. 

40.  Before  the  Court  can  grant  an  instruction  that  a  plaintiff  is  not  enti- 

tled to  recover,  it  must  assume  the  truth  of  all  the  testimony  given 
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to  the  jury  tending  to  sustain  his  right  to  recover,  and  of  all  infer- 
ences of  fact  fairly  deducible  therefrom.    Leopard  vs.  C  <fir  O.  Canal 
Co.,  169. 
41.  Parol  evidence  is  inadmissible  to  prove  that  a  grant  made  to  one  per- 
son was  intended  to  be  made  to  another.     Savage  ATf^g  Co.  vs. 
Worthington,  218. 
See  Appeal  and  Error:  3. 
Bill  of  Exchange,  1,  5,  10. 
Bond,  2. 
Deed,  2,  5. 
Escheat.  i. 
Executors.  4,  6, 
Law  and  Fact,  9. 
Contract,  9. 
Equity,  4. 
Notary  Pubuc,  2. 
Tax,  3. 
Statute  of  Frauds,  2,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  or  administrator  may  retain  the  amount  of  a  debt  due 

him  by  his  deceased  testator  or  intestate,  out  of  his  estate,  or  its 
due  proportion,  of  assets,  without  passing  his  claim  before  the  Or- 
phans^ Court.    State  vs.  Reigart,  1. 

2.  The  Act  of  Limitations  does  not  apply  to  the  claim  of  an  executor 

against  his  testator,  who  retained  for  his  debt.    He  could  institute 
no  suit  at  law  against  himself.     lb. 
8.  An  executor  may  interpose  to  protect  the  wife's  equity  in  property 
under  his  control.     lb. 

4.  A  release  to  an  administrator  and  his  sureties  may  be  legally  recorded 

in  the  Orphans'  Court  of  the  county  where  letters  of  administration 
were  granted,  and  a  copy  certified  by  the  Register  of  Wills  of  the 
same  county  is  competent  evidence.    Mitchell  vs.  MitcheU^  50. 

5.  An  administrator  in  his  settlement  with  a  distributee  may  assign  the 

clioses  in  action  of  his  intestate  by  parol.    76. 

6.  The  Register  of  Wills  is  authorized  and  bound  to  record  adminis- 

tration accounts  proved  and  passed,  and  a  copy  under  his  official 
seal  is  competent  evidence.     Tb. 

7.  Where  letters  of  administration  were  granted  in  1830,  and  an  order 

of  Court  notifying  creditors  to  bring  in  their  claims  obtained  and 
published  in  1881,  and  an  account  proved  and  passed  in  1882,  by 
which  it  appeared  that  a  number  of  creditors  had  been  paid,  it  was 
held  in  1842,  no  unsatisfied  creditors  appearing  in  proof,  that  all 
the  creditors  of  the  estate  were  paid  and  discharged.    lb. 

8.  A  defendant  who  places  his  defence  upon  the  finding  by  the  jury, 

''that  the  compensation  claimed  by  the  plaintiff  of  the  defendant, 
was,  according  to  the  agreement  of  the  parties,  to  be  paid  out  of  the 
estate  of  C.  in  the  hands  of  the  defendant's  testator,''  cannot  ask  the 
Court  to  instruct  the  jury,  that  his  testator  was  not  personally  liable, 
though  the  compensation  had  not  been  paid.  The  failure  to  payout 
of  C*s  estate  was  a  breach  of  the  contract,  for  which  the  testator 
personally  liable.     Calvert  vs.  Coxe,  72. 
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9.  One  who  is  executor,  and  as  legatee  claims  a  right  to  purchase  money 
received  by  him,  is  a  proper  party  to  a  controversy  to  settle  the  right 
to  the  fund,  that  full  and  complete  justice  may  be  administered  to- 
all  the  persons  interested  in  its  distribution.     Berry  vs.  Pierson^  179. 

10.  After  a  period  of  near  fifteen  years,  in  the  absence  of  all  proof  to  the 

contrary,  the  Orphans^  Court,  in  reviewing  the  proceedings  of  an 
executor,  should  assume  the  payment  of  all  debts  and  legacies.  This 
presumption  rests  on  the  duty  of  the  executor,  and  his  due  discharge 
of  it.    Gardner  vs.  Simmes^  324. 

11.  As  to  legacies  bequeathed  to  an  executor,  the  law  will  assume  that  he 

holds  as  legatee,  after  the  lapse  of  a  sufficient  period  allowed  for  the 
settlement  of  the  estate.  What  would  be  regarded  such  a  period, 
might  depend  on  the  peculiar  circumstances  of  each  case.    /&. 

12.  The  Acts  of  1798,  ch.  101,  and  1820,  ch.  161,  confer  jurisdiction  on  the 

Orphans^  Court  to  coerce  the  delivery  over  of  property,  or  choaes 
in  action^  or  payment  of  ^oney,  by  the  representative  of  the  exe- 
cutor or  administrator  to  the  administrator  d*  h.  n.  of  the  first  de- 
ceased, only  in  case  the  property,  chosea  in  action  or  money,  belonged 
specifically  to  the  deceased  while  alive,  and  remained  in  the  hands 
of  the  executor  and  administrator  as  such,  and  not  as  legatee;  or  in 
case  the  chose  in  action^  &c.  was  received  by  the  executor  or  admini- 
strator in  that  capacity,  and  was  so  retained  until  his  death,     lb. 
See  Appeal  and  Error,  12. 
Orphans'  Court,  4,  5. 
Statutes,  1,  2. 

FEES. 

The  common  law  of  England,  in  relation  to  fees  of  counsellors  at  law 
is  inapplicable  to  the  State  of  Maryland.  In  a  quantum  meruit^  they 
may  recover  for  professional  services  rendered.  Calvert  vs.  Coxe, 
72. 

GUARDIAN  AND  WARD. 
See  Equity,  12, 13. 

HUSBAND  AND  WIFE. 

The  executors  in  this  case  held  the  wife's  legacy  as  trustees;  and  wher- 
ever it  is  necessary  for  a  husband  to  resort  to  a  Court  of  equity  to 
get  possession  of  his  wife's  legacy,  that  Court  will  require  him  to 
do  equity  by  making  a  settlement  upon  his  wife  and  children,  before 
it  will  lend  him  its  aid  in  the  recovery  of  it;  and  a  promise  by  the 
husband  to  the  executors  to  do  that  which  equity  would  do  in  this 
case,  is  founded  upon  a  sufficient  consideration.  State  vs.  Reigart.  1 . 
See  Contract,  1. 
Executors,  3. 
Wills,  7-11. 

INFANT. 

See  Equity,  12. 

JUDGMENT. 

1.  Where  a  verdict  is  rendered  for  the  plaintiff  on  two  counts  in  a 
declaration,  one  of  which  contains  no  cause  of  action,  the  Court 
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will  render  judgment  upon  the  other  if  legally  sufficient.  Gordon 
vs.  Downey,  80. 

2.  Where  the  jurisdiction  of  a  Court  once  attaches,  and  the  Ck>urt  pro- 
ceeds to  final  judgment,  the  same  judgment,  coming  incidentallj  in 
question,  is  to  be  respected.    Bowie  vs.  Jones,  159. 

See  Appeal  and  Error,  4. 
Attachment,  8. 
Evidence,  82. 
Promissory  Notes,  2. 

JURISDICTION. 

1.  If  a  plaintiff  estimates  his  damages  at  a  sum  not  exceeding  fiftj  dol- 

lars, jurisdiction  is  given  to  a  single  magistrate,  because  the  sum 
recovered  cannot  exceed  the  sum  claimed;  but  where  the  nature  of 
the  injury  is  such  as  to  justify  a  claim  of  damages  to  a  larger  amount 
in  his  declaration,  the  established  jurisdiction  of  the  County  Court 
is  not  taken  away.     O'^ReUly  vs.  Murdoch,  24. 

2.  These  views  are  not  to  be  considered  as  in  any  respect  applicable  to 

cases  of  contract,  but  are  intended  to  be  confined  to  actions  for  torts. 
76. 

3.  In  an  action  against  an  innkeeper,  for  negligently  taking  care  of  the 

plaintiff's  horse  in  his  stable,  so  that  he  was  killed,  the  damages 
claimed  exceeded  fifty  dollars.  Held,  that  the  County  Court  had 
jurisdiction  of  the  action.    lb, 

4.  Under  the  Act  of  1885,  ch.  201,  the  County  Court  has  jurisdiction  in 

an  action  on  the  case,  for  overflowing  the  plaintiff's  land,  by  rea- 
son of  obstructions  suffered  to  remain  in  defendant's  mill-race, 
where  the  damages  laid  ivere  above  one  hundred  dollars,  though 
the  verdict  was  for  a  less  sum.        Beall  vs.  Black,  155. 

5.  In  cases  of  contract  the  sum  recovered,  and  not  the  matter  put  in 

demand,  is  made  to  decide  the  question  of  jurisdiction.  The  lan- 
guage is  where  the  debt  or  damages  do  not  exceed  one  hundred  dol- 
lars.   1 6. 

6.  The  Act  of   1785,  ch.  72.  Rev.  Code,  Art.   66,  sec.  34,  contains  no 

express  ouster  of  the  jurisdiction  of  the  Courts  of  common  law,  and 
hence  they  have  concurrent  jurisdiction  over  the  rights  of  lunatics 
with  the  Court  of  Chancery.     Tomiinson  vs.  Devore,  263. 

7.  Where  a  special  limited  jurisdiction,  distinct  from  and  not  embraced 

by  its  general  jurisdiction,  is  conferred  by  Act  of  Assembly  on  any 
tribunal,  its  powers  to  act  as  it  has  done  must  appear  upon  the  face 
of  its  proceedings.     Boarman  vs.  Patterson,  283. 
See  Bankruptcy,  2,  4. 
Judgment,  2. 

JUSTICE  OF  THE  PEACE. 
See  Jurisdiction. 

LANDLORD   AND  TENANT. 

1.  Where  the  administrator  of  a  deceased  tenant  continues  the  tenancy 
of  his  intestate  until  after  the  death  of  the  landlord,  the  owner  of 
thQ  fee,  the  rent  due  up  to  the  last  day  of  payment  prior  to  the 
landlord's  decease,  might  have  been  distrained  for  by  him,  and 
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is  therefore  a   preferred  claim    upon  the  assets  of    the  deceased 
tenant  found  upon  the  demised  premises,  under  the  Act  of  1836, 
ch.  192.     Longwell  vs.  Ridinger^  43. 
3:  Where  the  landlord  resorts  to  a  distress  to  recover  rent,  he  is  not  en- 
titled to  interest  on  the  sum  in  arrear.    lb. 

3.  For  rent  due  and  payable  at  the  landlord's  death,  his  administra- 

tor may  claim  a  preference  to  be  paid  out  of  the  assets  of  his  de- 
ceased tenant,  where  the  claim  conforms  to  the  Act  of  1886,  ch.  193. 
J6. 

4.  The  remedy  by  distress  for  rent  in  arrear  is  not  within  the  Act  of 

Limitations.    Ih. 

LAND    OFFICE. 

1 .  Extracts  from  record  books  deposited  in  the  land  office,  showing  the 
name  and  rank  of  grantee,  and  number  of  the  lot  and  acres,  with  a 
particular  description  of  such  lot  as  surveyed,  to  which  an  officer  or 
soldier  of  the  Revolution  was  entitled,  which  books  purport  to  have 
been  made  under  the  authority  of  the  Act  of  1788,  ch.  44,  with  a 
certificate  from  the  register  of  the  land  office,  under  his  seal  of 
office,  that  the  same  have  been  carefully  collated  and  compared 
with  the  original  record  books  from  which  they  were  respectively 
taken  and  agreed  therewith,  are  sufficient  evidence  to  show  title 
in  the  person  named  in  such  extracts,  to  the  lot  therein  described. 
Lee  vs.  Hoye^  144. 

*^.  A  death  of  a  patentee  will  not  be  presumed  to  support  a  title  to 
land,  acquired  in  violation  of  the  law,  and  rules  of  the  land  office. 
Ih. 

t.  Before  a  title  can  be  acquired  in  lands  liable  to  escheat,  the  rules  of 
the  land  office  require  that  two-thirds  of  the  value  of  the  land  be  paid 
to  the  State.    lb. 

4.  A  warrant  of  re-survey  should  be  founded  upon  a  seizin  in  fee  in  the 
lands  upon  which  the  re-survey  is  to  be  made.    1  b. 

LAW   AND  FACT. 

1.  A  Court  is  not  to  be  called  upon  to  settle  legal  principles  which  have 

no  relevancy  to  the  case  before  them.    State  vs.  Reigart^  1. 

2.  Ignorance  of  the  law  cannot  be  made  available  where  there  is  a  full 

knowledge  of  all  the  facts,    lb, 

3.  Where  the  proof  is  wholly  oral,  of  the  credit  due  to  which  the  jury 

only  are  competent  to  decide,  the  Court  should  not  decide  the  matter 
of  facts,  and  so  withdraw  from  the  jury  the  credibility  of  the  wit- 
nesses and  the  truth  of  their  statements.     Calvert  vs.  Coxe,  72. 

4.  It  is  the  privilege  of  a  party  to  raise  any  question  of  law  arising  out 

of  the  facts  of  the  case,  and  to  demand  the  opinion  of  the  Court 
distinctly  upon  it.     Whiteford  vs.  Burckmyer^  96. 

5.  If  the  opposite  party  believes  that  other  facts  not  embraced  in  the 

hypothesis  assumed,  are  properly  calculated  to  justify  an  application 
for  other  and  different  instructions,  he  has  the  equal  privilege  of 
asking  an  opinion  on  the  additional  facts,  but  not  the  privilege  of 
controlling  and.  modifying  the  hypothesis  of  his  antagonist,  nor 
annexing  modifications  to  it  against  the  consent  of  the  party  moving 
it.    lb. 
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6.  A  party  may  group  into  one  instruction  as  many  and  as  complicated 

facts  as  he  pleases,  to  assume  his  testimony  will  prove,  and  ask  the 
Court  to  instruct  the  jury  on  the  legal  result  of  that  mass  of  facts, 
but  if  amongst  the  enumerated  facts  there  be  such  as  it  is  not  com- 
petent for  the  jury  to  act  on,  he  must  fail  in  his  application.     76. 

7.  Where  the  instruction  given,  authorized  the  jury  to  find  one  of  three 

alternate  and  distinct  propositions  of  fact,  without  saying  which,  it 
is  error.  It  would  be  impossible  for  them  to  ascertain  whether  they 
were  thereby  authorized  to  find  the  first,  second  or  third  alternation. 
lb. 

8.  If  counsel  present  to  the  Court  a  complicated  and  involved  statement, 

which  it  will  be  difficult  for  the  jury  to  understand  distinctly,  it  will 
be  a  sufficient  ground  upon  which  the  Court  should  refuse  to  give  a 
direction  in  the  terms  asked  for.    Ih, 

9.  It  is  a  settled  principle,  that  the  Court  will  not  instruct  the  jury  that 

there  is  no  evidence  of  a  material  fact,  if  there  be  any  evidence 
whatever  tending  to  prove  it.    lb. 

10.  Where  the  language  of  an  instruction  is  calculated  to  bias  the  mind 

of  the  jury  upon  a  contested  matter  of  fact,  it  is  error.    lb. 

11.  The  Court  is  the  proper  tribunal  to  construe  and  determine  the  legal 

effect  and  construction  of  instruments  of  writing:  but  where  de- 
ductions are  to  be  drawn  from  the  conduct  of  parties  in  the  execu- 
tion of  such  instruments,  at  the  time,  in  the  manner,  and  under  the 
circumstances  existing  in  the  case,  the  jury  are  the  proper  forum  to 
make  such  deductions.     Keefer  vs.  Mattingly,  189. 

.  12.  The  Court  can  not  take  from  the  jury  the  right  of  finding  the  truth 
of  the  facts  of  which  evidence  has  been  offered.  Conolly  vs.  Kettle- 
well  199. 
18.  It  is  the  province  of  the  jury  to  decide  all  questions  of  fact  of 
which  evidence  legally  sufficient  for  that  purpose  is  laid  before 
them,  and  it  is  equally  the  right  and  duty  of  the  Court  to  decide  all 
questions  of  law  arising  upon  the  facts,  when  found  and  ascertained 
by  the  jury.     /  b, 

14.  Where  testimony  has  been  offered,  legally  sufficient  to  warrant  the 
jury  in  finding  certain  facts  enumerated  in  the  plaintiff ''s  prayer, 
which  gave  him  a  right  of  action,  he  may  upon  the  hypothesis,  that 
the  jury  believe  the  evidence  .in  the  cause,  and  the  facts  enume- 
rated, jequire  the  Court  to  instruct  them  that  he  is  entitled  to  re- 
cover to  the  extent  of  such  right.  Harrison  vs.  M.  <fc  C*.  C.  of  Bait. 
202. 

15.  Where  the  County  Court  undertakes  of  its  own  motion  to  add  a 

qualification  to  a  prayer  granted  at  the  request  of  a  party,  the  quali- 
fication must  be  consistent  with  the  original  prayer,  and  not  leave  it 
doubtful  or  difficult  to  determinate  what  was  the  scope  or  design  of 
the  entire  instruction.     lb. 

16.  The  presumption  of  a  grant  is  an  inference  of  law  arising  out  of  par- 

ticular facts,  and  may  exist,  although  the  jury,  in  their  consciences, 
may  disbelieve  the  actual  execution  of  any  such  grant.     Casey  vs. 
IfUoes,  289. 
See  Evidence,  88. 
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LIMITATIONS. 

1 .  Where,  in  an  action  to  recover  back  the  purchase  money  for  certain 

land,  it  was  held  that  the  action  was  barred  by  limitations.  Duvcdl 
vs.  Peachy  138. 

2.  To  remove  the  bar  raised  by  the  Statute  of  Limitations,  there  must  be 

such  an  acknowledgment  of  a  subsisting  debt,  as  is  equivalent  to  an 

express  or  implied  assumpsit,  or  promise  to  pay.    76. 
8.  After  a  decree  to  account,  on  a  bill  filed  by  a  residuary  legatee 

against  an  executor,  upon  a  creditor  filing  a  claim,  it  is  competent 

for  the  residuary  legatee  to  plead  the  Act  of  Limitations.    Bowling 

vs.  Lamar^  273. 
See  Ejectment,  l. 

Equity,  5,  6,  8. 

Executors  and  Administrators,  2. 

Landlord  and  Tenant,  4. 

Mortgage,  1. 

Orphans'  Court,  2,  3,  4. 

Pl^ADINO,  3. 

Sale,  3. 

MERGER. 

See  Contract,  8,  9. 

MORTGAGE. 

1.  The  design  of  the  Act  of  1825,  ch.  50,  was  to  prevent  liens  on  prop- 

erty to  the  prejudice  of  creditors,  for  amounts  and  claims  never 
contemplated  by  the  parties  at  the  time  of  the  execution  of  their 
mortgage,  of  which  the  mortgage,  by  its  terms,  gave  no  notice.  Cole 
vs.  Alters,  314. 

2.  A  deed  executed   to  cover  a  mortgage  against  all  future  liabilities 

of  any  and  every  description,  which  the  mortgagor  might  incur  or 
be  responsible  for  to  the  mortgagee,  would  be  within  its  provisions. 
lb. 
See  Bankruptcy,  12. 
Deed,  4. 

NEW  TRIAL. 

1.  Where  the  County  Court  awards  a  new  trial,  it  has  power  to  author- 

ize an  amendment  of  the  pleadings  under  the  Act  of  1785,  ch.  80,  sec. 
4.     Gordon  vs.  Doimiey,  30. 

2.  Where  a  verdict  is  set  aside  and  a  new  trial  awarded,  the  case,  as  far 

as  amendments  are  concerned,  stands  as  if  no  trial  had  been  had. 
lb. 

NOTARY  PUBLIC. 

1.  The  Act  of  1837,  ch.  253,  was  designed  to  extend  the  credit  which, 

by  the  courtesy  of  commercial  nations,  had  ^  been  given  to  the  cer- 
tificate of  a  notary  public.     Whitefdrd  vs.  Burckmyer,  96. 

2.  The  certificate  of  a  public  notary  had  been  received  as  prima  facie 

evidence  of  the  presentment  by  him  for  acceptance  or  payment,  and 
of  his  protest  of  the  bill  for  non-acceptance  or  non-payment.    lb. 

3.  The  Act  of  1837,  ch.  253,  extends  this  doctrine  as  well  to  inland  as  to 

foreign  bills  or  notes,  as  to  notice  sent  or  delivered  in  the  manner 
stated  in  the  protest.     lb. 

27  1  G. 
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ORPHANS'  COURT. 

1.  Where  the  Orphans'  Court,  upon  the  application  of  a  creditor  of  a 

deceased  person,  and  the  exhibition  of  the  proof  of  his  demand, 
passes  a  claim  to  be  allowed,  if  paid  by  the  executor  or  administra- 
tor, and  upon  appeal  that  order  is  reversed,  such  reversal  consti- 
tutes no  bar  to  the  recovery  of  the  same  claim  at  law.  The  Or- 
phans' Court  possessed  only  a  prima  facte  jurisdiction,  and  the 
exercise  of  the  appellate  jurisdiction  did  not  increase  its  effect. 
State  vs.  Reigart,  1. 

2.  Where  a  legatee  interposes  the  plea  of  limitations  to  the  final  passage 

of  an  administrator's  account  of  the  payment  of  the  assets  of  the 
estate  to  creditors,  no  decree  or  order  which  the  Orphans'  Court 
might  pass  in  the  premises,  would  divest  the  Courts  of  law  of 
jurisdiction  over  the  same  subject-matter;  and  the  fact  of  the  ad- 
ministrator being  a  creditor,  claimant,  does  not  change  the  nature  of 
the  case.    Bowling  vs.  Lamar.  273. 

3.  The  plea  of  limitations,  (technically  considered  as  such,}  is  not  appli- 

cable to  proceedings  before  the  Orphans'  Court,  in  relation  to  the 
claims  of  creditors.  That  Court  may  look  to  the  fact  of  such  a  bar 
as  evidence  to  be  weighed  with  all  other  testimony,  in  relation  to 
any  claim,  in  determining  its  justice,  and  the  propriety  of  passing  or 
,  rejecting  it.    lb. 

4.  The  right  to  interpose  the  plea  of  limitatipDS  to  claims  against  a  de- 

ceased's  estate,  before  the  Orphans'  Court,  is  vested  in  executors 
and  administrators  by  our  testamentary  system.     Ih. 

5.  The  fact  that  the  Orphans'  Court  has  endorsed  the  claim  of  an  admin- 

istrator against  his  intestate's  estate,  to  be  allowed  when  paid,  will 
not  prevent  the  residuary  legatee  from  objecting,  before  the  same 
Court,  to  the  justice  of  the  demand,  and  requiring  full  proof  of  its 
existence  prior  to  the  ratification  of  the  administration  accounts,  in 
which  he  seeks  an  allowance  of  his  demand  as  paid.     lb. 

6.  For  want  of  full  proof  when  demanded,  the  Orphans'  Court  may  re- 

ject any  claim  against  a  deceased 's  estate,  after  it  has  been  passed 
and  before  payment.     lb. 
See  Executors  and  Administrators,  10,  12. 

PLEADING. 

1 .  Certainty  to  a  reasonable  extent,  is  an  essential  attribute  of  all  plead- 

ings, both  civil  and  criminal,  but  is  more  especially  so  in  the  latter, 
where  conviction  is  followed  by  penal  consequences.  State  vs.  Nut- 
well,  40. 

2.  A  declaration  that  the  defendant  is  indebted  in  the  sum  of,  &c.,  for 

land  called,  &c..  containing,  &c.,  before  that  time  bargained  and 
sold,  delivered  and  conveyed,  by  deed  bearing  date,  &c.,  by  the 
plaintiff  to  the  defendant,  and  being  so  indebted,  in  consideration 
thereof,  undertook  and  promised,  &c..  is  sufficient  to  maintain  a 
demand  for  unpaid  purchase  money.     Wolfe  vs.  Hauver^  64. 

8.  The  plea  of  limitations  is  classed  among  those  not  deemed  meritorious, 
and  in  relation  to  the  reception  of  which.  Courts  of  justice  act  with 
care  and  strictness,  and  must  be  filed  by  the  rule  day.  Nelson  vs. 
Hond,  166. 

4.  A  general  continuance  of  a  cause  does  not  enlarge  the  time  to  file  the 
plea  of  limitations.     lb. 
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PLEADING. —Conrtnued, 

5.  A  prayer  to  instruct  the  jury  upon  the  foregoing  evidence,  that  ''the 

plaintiff  is  not  in,  the  face  of  his  said  deed,  entitled  to  recover  for 
any  damage  done  his  mills  by  reason  of  the  construction  of  the  canal 
across  said  public  road,  and  the  destruction  of  said  public  road,'^ 
involves  no  question  upon  the  pleadings  in  the  cause — nor  whether 
the  facts  proved  sustain  the  allegations  in  the  46<^l£^&tion:  it  con- 
cedes the  sufQciency  of  the  pleadings,  and  only  seeks  a  decision  on 
the  isolated  question  of  the  legal  effect  of  the  deed  referred  to,  and 
that  thereby  the  testimony  given  in  the  cause  showed  no  cause  of 
action.     Leopard  vs.  C.  &  O.  Canal  Co.^  169. 

6.  The  question  raised  by  this  prayer  bears  no  resemblance  to  the  inqui- 

ries the  Court  is  nailed  upon  to  make,  where  objection  is  raised  to 
the  admissibility  of  evidence  offered  generally,  in  a  trial  before  a 
jury.  In  such  case  the  attention  of  the  Court  is  necessarily  called 
to  the  pleadings,  the  admissibility  of  the  evidence  being  entirely 
dependent  on  them.    lb, 

7.  A  demurrer  is  a  direct  attack  on  the  pleadings  themselves,  whereon 

the  Court  must  of  necessity  inspect  all  the  pleadings  in  the  case,  as 
well  to  enable  it  to  ascertain  the -sufficiency  of  the  particular  plead- 
ing demurred  to,  as  in  giving  its  judgment  thereon  to  mount  up  to 
the  first  material  error  in  pleading.     Ih. 

8.  It  is  a  rule  in  pleading,  that  each  party  tacitly  admits  all  such  tra- 

versable allegations  on  the  opposite  side,  as  he  does  not  traverse. 
Howard  vs.  W,  tfc  S.  R,  R.  Co.  238. 
See  Bankeuptcy,  2,  3. 

Contract,  8.  11, 12, 14,  15. 
Equity,  2. 

PRINCIPAL  AND   AGENT. 

1.  Z.  sold  to  W.  a  tract  of  land,  gave  him  a  bond  of  conveyance,  and 

received  his  promissory  note  signed  by  him,  first  in  his  own  name, 
and  secondly  as  agent  for  the  S.  M.  Company.  The  latter  was  a 
manufacturing  institution,  and  required  land  for  its  operations. 
The  note  not  being  paid,  Z.  brought  his  action  against  both;  the 
company  only  appeared;  the  declaration  counted  upon  the  note. 
The  proof  showed  that  the  agent  was  the  general  agent  of  the 
company;  had  bought  other  land  for  the  use  of  the  company 
which  it  retained  and  paid  for,  and  that  the  agent  was  in  the 
habit  of  signing  its  notes  as  agent,  which  were  paid  by  the  company. 
Held^  that  the  bond  of  conveyance  was  the  only  legal  evidence  of 
the  nature  and  character  of  the  contract,  and  that  the  purchase  was 
made  by  W.  on  his  own  account;  and  as  the  company  was  not  au- 
thorized to  become  surety  by  its  charter,  the  note  was  a  nullity. 
Savage  Myg  Co.  vs.  Worthington^  218. 

2.  Where  a  note  is  executed  by  an  agent  before  it  is  admissible  in  evi- 

dence, it  is  necessary  to  prove,  not  only  his  signature,  but  the  author- 
ity by  which  it  is  made.     Ih, 
See  Bill  of  Exchange,  6. 
Evidence,  24. 

PROMISSORY  NOTES. 

1.  An  action  against  husband  and  wife,  founded  on  the  note  of  the  wife, 
made  by  her  while^  sole  in  Louisiana,  is  not  barred  by  her  release 


420  INDEX.— 1  GILL. 

PROMISSORY   NOTES.— Con^nwed. 

before  marriage,  and  after  the  maturity  of  her  note,  under  the  in- 
solvent laws  of  Maryland.     Nelson  vs.  Bond,  166. 

2.  Upon  a  note  made  in  Louisiana,  bearing  ten  per  cent,  interest  until 
paid,  this  Court  will  enter  judgment  accordingly.     lb. 

See  Principal  and  Aoent,  1,  2. 

REPLEVIN. 

1.  The  action  of  replevin  is  appropriately  applied  to  all  cases  in  which 

the  plaintiff  seeks  to  try  the  title  of  personal  property  and  recover 
its  possession.     Brooke  vs.  Berry,  117. 

2.  E.  by  articles  under  seal  agreed  with  W.  that  for  the  consideration 

thereinafter  mentioned,  he  would  furnish  him  with  negroes,  &c. 
*'all  which  property  is  to  remain  with  the  said  W.  on  the  land 
where  he  now  resides,  for  and  during  the  term  of  ten  years,  and 
to  pay  him  annually  the  sum  of,  &c.  W.  agreed  that  he  would  pay 
E.  one-half  of  the  crops  made  during  the  above  time,  and  would 
superintend  and  look  after  all  E's  business.  *'  On  the  execution  of 
the  agreement,  the  negroes  were  delivered  to  W.  and  remained  with 
him  several  years,  when  they  ran  away  and  came  to  the  possession 
of  E.  and  R.  the  other  defendant  in  the  writ.  Held,  that  replevin 
was  an  appropriate  remedy  for  W. ;  and  he  was  not  bound  in  order 
to  maintain  it,  either  to  show  a  performance,  or  a  readiness  to  per- 
form the  agreement  on  his  part,  and  that  the  contract  gave  him  a 
present  and  immediate  right  to  the  negroes,  and  to  possession  for 
ten  years  from  its  execution.    Ih. 

RIPARIAN  RIGHTS. 

1.  The  right  of  the  riparian  proprietor  to  extend  his  improvements  into 

the  wat^r,  is  intercepted  by  a  grant  from  the  State  to  another  person 
of  the  land  covered  by  the  water  of  a  navigable  stream,  over  which 
such  proprietor  might  otherwise  have  been  entitled,  under  the  Act 
of  1745,  to  make  improvements.     Casey  vs.  Inloes,  329. 

2.  The  heir  of  lessee  for  a  term  of  years  of  a  lot  bordering  on  the  water, 

under  the  Act  of  1745,  ch.  9.  sec.  10,  is  not  the  riparian  proprietor  of 
such  lot.    Ih. 

3.  Where  possession  was  essential  to  the  acquisition  of  title  to  land,  and 

title  to  the  creation  of  a  riparian  right,  any  prayer  founded  on  that 
right,  which  did  not  submit  the  fact  of  possession  to  the  jury,  should 
be  rejected.    76. 

SALE. 

1.  The  conveyance  of  land,  delivery  of  of  possession  in  pursuance  of  a 

deed,  or  in  other  words,  the  exeoution  of  the  contract  on  the  part  of 
the  plaintiff,  as  vendor  of  land,  raises  a  duty  on  the  part  of  the  ven- 
dee to  pay  the  consideration  money  which  will  sustain  the  judg- 
ment of  the  Court.     Wolfe  vs.  Hauver,  64. 

2.  The  law  equally  implies  a  promise  to  pay  for  land  sold  and  delivered, 

as  it  does  in  the  case  of  the  sale  of  goods,  wares  and  merchandise. 
lb. 

3.  Upon  a  judgment,  execution  and  sale,  the  title  to  land  passes,  though 

the  defendant  in  the  judgment  was  a  lunatic  at  the  time  of  its  ren- 
dition.    Tomlinson  vs.  Devore,'  263. 

4.  Courts  of  justice  guard  and  maintain  with  jealous  vigilance  the  titles 

of  purchasers  acquired  under  judicial  sales.     lb. 
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STATUTE   OF  FRAUDS. 

1.  At  a  sale  of  laud  under  execution.  P.  agreed  with  D.  that  if  D.  would 

purchase  the  land,  he  the  said  P.  would  inralidate  certain  deeds 
therefor,  and  put  him  in  possession.  Held :  that  this  agreement 
being  merely  by  parol,  is  void  at  law  under  the  Statute  of  Frauds. 
Duvall  vs.  Peach.  132. 

2.  It  is  a  general  rule  that,  if  the  answer  to  a  bill  denies  the  existence 

of  an  J  parol  contract  for  the  sale  of  lands,  and  insists  upon  the 
benefit  of  the  Statute  of  Frauds,  the  case  cannot  be  made  out  by 
parol  proof,  and  the  bar  of  the  statute  is  complete;  but  there  is  an 
exception  to  this  rule,  resulting  from  a  part  performance  of  the  con- 
tract, established  by  many  decided  cases.     Hall  vs.  HalL  293. 

3.  The  evidence  of  part  performance  of  a  parol  contract  for  the  sale  of 

lands,  in  the  delivery  of  possession,  or  payment  of  purchase  money, 
need  not  to  be  in  writing,  where  such  evidence  is  admissible  as  acts 
of  part  performance,  to  take  a  case  out  of  the  Statute  of  Frauds.    lb. 

4.  The  Statute  of  Frauds  was  designed  to  exclude  oral  evidence  of  the 

agreement  of  sale;  not  oral  evidence  of  the  acts  of  part  perform- 
ance, or  things  done  in  execution  of  the  agreement.     lb. 

5.  Where  a  complainant  relies  upon  acts  of  part  performance,  to  take  a 

parol  agreement  for  the  sale  of  lands,  (denied  by  the  answers,)  out 
of  the  operation  of  the  Statute  of  Frauds,  it  is  his  duty  to  offer  full 
and  satisfactory  evidence  of  the  terms  of  such  agreement,  and  of  the 
performance  of  it  on  his  part,  to  entitle  him  to  a  decree  for  specific 
execution,  lb. 
See  Appeal  and  Erbor,  10. 
Evidence,  10. 

STATUTES. 

I.  Construction  and  Effect. 

1.  Acts  of  Assembly  made  relative  to  the  administration  of  justice  are 

to  be  liberally  construed  for  the  attainment  of  that  important  object. 
Mitchell  vs.  Mitchell,  50. 

2.  It  is  the  duty  of  CJourts  of  justice  by  a  just  construction,  to  recon- 

cile the  various  sections  in  an  Act  of  Assembly,  to  prevent  that 
clashing  interference  and  incongruity  which  ought  never  be  im- 
puted to  the  Legislature,  where  it  is  practicable  to  avoid  it.  Beall 
vs.  Black.  155. 

II.  Acts  of  Assembly. 

1745,  c.      9.  Casey  vs.  Irdoes,  329. 

1 785,  c.    72.  Tomlinson  vs.  Dei'ore,  263. 

1785,  c.    80.  Gordon  vs.  Downey,  30,  ^ 

1788,  c.    44.  Lee  vs.  Hoye,  144. 

1795,  c.    56.  Boarman  vs.  Patterson,  283. 

1798,  c.  101.  Gardner  vs.  Simmes,  324. 

1805,  c.  110.  BouHe  vs.  Jones,  159. 

1810,  c.  Darrington  vs.  Rogers,  307. 

1817,  c.  227.  State  vs.  Nutwdl,  40. 

1820,  c.  161.  Gardner  \b.  Simmes,  824, 

1825,  c.    85.  Whiteford  vs.  Burckmeyer^  96. 

1825,  c.    50.  Cole  vs.  Albers,  314. 

1825,  c.  117.  Wolfe  vs.  Hauver,  64;  Leopard  vs.  C.  cfc  O.  Canal  Co.  169. 
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1828,  c.  165.    Mitchell  vs.  MUchell,  50. 

1829,  c.    51.     Gordon  vs.  Downey^  30. 

1830,  c.  130.     Bowie  vs.  Jones,  159. 

1830,  c.  185.     Darrington  vs.  Rogers^  307. 

1831,  c.  281.     Waters  vs.  State,  231. 

1831,  c.  319.     Qordon  vs.  Downey,  30. 

1832,  c.  302.     f?»?Ty  vs.  Pierson,  179. 

1834,  c.  283.  Cole  vs.  ^/bers,  314. 

1835,  c.  201.  Beall  vs.  Blacky  155. 

1836,  c.  192.  Longwell  vs.  Ridifiger^  43. 

1837,  c.  253.  Whiteford  vs.  Burckmeyer,  96. 

SURETY. 

1.  The  security  of  an  admiDistrator  may,  under  circumstances,  become 

a  competent  witness  for  his  principal  to  maintain  an  action  of  law 
to  recover  money  due  the  intestate ^s  estate;  although  at  one  period 
the  administrator  may  have  been  guilty  of  devastavit  in  relation  to 
the  same  claim.     Mitchell  vs.  Mitchell,  50. 

2.  As  where  from  lapse  of  time,  after  due  notice  having  been  given 

under  the  testamentary  Act  to  creditors  to  assert  their  claims,  they 
are  presumed  to  have  been  satisfied  and  none  appeared  to  exist,  and 
where  the  sole  distributee  of  the  deceased  had  released  both  the  ad- 
ministrator and  sureties  from  all  claims,  this  obviates  all  objection 
on  the  ground  of  liability  on  the  surety  for  the  omission  of  the  ad- 
ministrator.    /  />. 

3.  Where  the  condition  of  a  collector's  bond  was  that  he  "'shall  well  and 

truly  account  for  and  pay  over'  to  the  treasurer  of  the  State,  the 
several  sums  of  money  which  he  shall  receive  or  be  answerable  for 
by  law,  at  such  time  as  the  law  shall  direct,  ^^  it  is  no  change  or  alter- 
ation of  the  terms  of  the  contract,  that  the  Legislature  appointed  a 
more  distant  day,  than  the  one  fixed  when  the  bond  was  executed, 
for  the  payment  of  the  money  collected  into  the  treasury.  State  vs. 
Carleton,  190. 

4.  The  granting  of  indulgence  by  law  to  a  principal  collector  of  the  State 

does  not  discharge  his  sureties,  though  without  their  consent.    lb, 

5.  The  Legislature,  at  their  pleasure,  and  whenever  the  interest  or  con- 

venience of  the  State  requires  it;  may  alter  the  time  at  which  the 
collectors  of  taxes  are  required  to  pay  the  public  dues  into  the  trea- 
sury.   76. 

6.  Where,  on  a  collector's  bond,  the  breach  assigned  by  the  State  was 

the  non-payment  into  the  treasury  of  the  taxes  received,  and  the 
defendants  pleaded  general  performance  by  the  collector,  and  no 
asessment  imposed  by  the  commissioners  of  the  county,  on  which 
pleas  issues  were  joined,  and  the  jury  found  that  the  defendants 
did  not  owe  the  State  any  sum,  as  the  State  hath  within  by  its  plead- 
ings alleged.  Held,  that  the  verdict  was  defective  in  not  finding  the 
matters  put  in  issue  by  the  pleadings,  and  no  judgment  could  be 
entered  upon  it.    lb. 

See  CJOBPOBATION. 

Evidence. 

TAX  AND  TAX-COLLECTOR. 

1.  The  objection  that  breaches  assigned  upon  the  record,  are  not  suffi- 
ciently specific,  in  stating  the  names  of  parties  for  whom  levies  were 
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made,  and  the  amounts  levied  for  each  person,  cannot  avail  on  a 
motion  in  arrest.     Baden  vs.  State.  127. 

2.  A  party  for  whom  a  sum  has  been  levied  in  the  county  levies,  may 

make  a  valid  transfer  thereof  without  writing.     lb, 

3.  The  collector  of  taxes  is  regarded  as  an  agent  of  the  State,  and  where 

he  admits  the  collection  of  taxes,  he  will  not  be  heard  to  urge  in  his 
defence  to  a  suit  for  their  recovery,  that  the  money  he  had  received 
was  on  account  of  taxes  which  the  Legislature  had  no  constitu- 
tional power  to  impose.     Waters  vs.  State,  231. 

4.  The  question  of  constitutional  authority  to  levy  a  tax,  may  arise 

between  the  collector  and  the  person  taxed,  before  payment,  or 
after  payment  between  the  State  and  such  person.     lb. 

5.  By  the  Act  of  1831,  ch.  281,  a  board  of  managers  was  provided  for, 

to  remove  free  negroes  and  mulattoes  from  Maryland  to  Liberia. 
The  treasurer  was  directed  to  pay  them  certain  sums  of  money  for 
the  objects  of  their  appointment,  which  he  was  authorized  to  borrow 
on  behalf  of  the  State.     The  8th  section  of  the  Act  declared,  that 
for  the  purpose  of  raising  a  fund  to  pay  the  principal  and  interest 
of  the  loans  aforesaid,  the  Levy  Courts,  &C.  were  authorized  annu- 
ally to  levy  on  the  assessable  property  within  their  respective  coun- 
ties, clear  of  the  expense  of  collection  severally,  the  specific  sum 
mentioned  in  the  Act  as  to  each,  which  said  sums  shall  be  collected 
in   the  same   manner  and  by  the  same  collectors  as  the  county 
charges  are  collected,  the  Levy  Court,  &c.  taking  bond  with  suffi- 
cient security   from  each  collector  for  the   faithful  collection  and 
payment  of  the  money  in  the  treasury  at  the  time  of  paying  other 
public  moneys,  to  and  for  the  use  of  the  State.     Held: 
1st.  That  this  tax  was  not  laid   for  the  support  of  government, 
but  with  a  political  view  for  the  good  government  and  benefit 
of  the  community,  which  is  apparent  from  its  provisions,  and 
the  general  course  of  legislation  on  this  subject. 
2nd.  That  as  the  Act  required  another  bond  to  be  given,  paya- 
ble to  the  treasury,  the  Legislature  never  looked  to  the  bond 
given  under  the  Act  of  1794,  ch.  53,  as  furnishing  any  security 
for  the  collection  of  the  tax  imposed  by  the  Act  of  1831,  ch. 
281. 
3rd.  The  collector's  bond  taken  unders  and  in  view  of  the  Act  of 
1794.  ch.  53,  is  not  responsible  for  the  tax  of  1831,  ch.  281.    lb. 

6.  Before  a  law  imposing  a  tax  of  a  specific  sum  on  each  county,  for 

the  support  of  government,  can  be  considered  as  violating  the  18th 
section  of  Bill  of  Rights,  it  ought  to  appear  clearly,  that  the  per- 
sons taxable  are  not  made  to  contribute  according  to  their  actual 
worth  in  real  and  personal  property,     lb. 

7.  In  the  absence  of  evidence,  this  Court  is  bound  to  presume,  that  such 

a  tax  %vas  laid  according  to  the  provisions  of  the  Constitution,  and 
that  the  Legislature  may  have  divided  it  among  the  counties,  accord- 
ing to  the  valuation  of  property  in  such  local  jurisdictions,  and  had 
such  evidence  before  them  as  guided  their  judgment  in  that  par- 
ticular,    lb. 

8.  Contracts  between  collectors  of  public  money  and  their  securities 

with  the  Government,  must  be  construed  in  reference  to  the  terms 
used  in  them,  and  by  the  laws  under  which  they  were  made.    lb. 
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See  Evidence,  30,  81. 
Surety,  3-6. 

TRUSTS   AND  TRUSTEES. 
See  Equity,  7. 
Wills,  7. 

VERDICT. 

Upon  a  motion  in  arrest  of  judgment  the  Court  have  no  means  of  judg- 
ing of  the  validity  of  a  verdict,  but  by  referring  to  the  pleadings  and 
issues  in  the  cause.    Leopard  vs.  C  c£r  O.  Canal  Co.  169. 

See  Surety,  6. 

WAIVER. 

1 .  A  party  may  waive  the  privilege  of  claiming  notice  of  protest,  as  he 

may  any  other  right  which  the  law  has  secured  to  him.     Whiteford 
vs.  Burckmyer^  96. 

2.  Under  an  allegation  of  notice  of  protest  to  an  endorser  in  the  declara- 

tion, the  plaintiff  may  show  a  waiver  Of  the  right  by  the  defendant. 
Th. 

WILLS. 

1.  In  every  case  where  a  will  is  to  be  construed,  the  great  object  is  to 
ascertain,  from  the  face  of  the  paper,  the  intention  and  design  of  the 
testator,  which  is  to  be  carried  into  eflfect,  unless  opposed  by  some 
principle  of  positive  law.     Jones  vs.  Earle.  301. 

3.  The  will  and  the  codicil  constitute  one  instrument;  and  the  codicil 

revoking  in  terms  a  portion  of  the  will,  has  the  eflfect  to  republish 
tne  will  as  of  the  date  of  the  codicil,  in  respect  to  all  parts  of  the 
will  not  revoked  by  the  codicil,  either  in  express  terms,  or  by  a  be- 
((uest  or  devise,  so  entirely  inconsistent  with  the  terms  of  the  will 
as  to  make  it  impossible  to  give  eflfect  to  both.     1  h. 

3.  Where  it  was  held,  that  the  widow  of  the  testator  was  entitled  to  a 

certain  fund  arising  from  the  sale  of  negroes,  absolutely.     lb. 

4.  It  is  only  where,  by  gratifying  a  particular  intent  as  to  a  part  of  a 

will,  a  more*  general  and  more  important  disposition  of  other  parts 
of  it  are  defeated,  that  the  particular  or  minor  intent  must  yield. 
Where  both  may  be  gratified  there  is  no  conflict,  and  consequently 
no  necessity  to  yield  either.  lb. 
i).  A  bequest  of  freedom  to  slaves,  as  they  arrived  at  a  particular  age. 
is  not  a  legacy  to  them;  nor,  when  it  is  granted  upon  condition  of 
good  behavior,  will  its  forfeiture  create  a  lapse,  though  the  bequest 
of  freedom  is  defeated,  the  right  of  the  slave  after  forfeiture,  nor 
to  his  proceeds  after  a  sale,  not  being  expressly  bequeathed  to  any 
person.     lb. 

6.  Where  there  is  a  bequest  of  slaves  for  life,  and  of  freedom  after  the 

death  of  the  tenant  for  life,  a  clause  in  the  will  declaring  forfeiturf^ 
of  freedom  in  case  of  running  away  and  a  sale  for  life  upon  their 
apprehension,  is  designed  for  the  benefit  of  the  tenant  for  life,  to 
secure  the  good  conduct  of  the  slaves,  and  the  proceeds  of  any  suoh 
slave  sold  for  absconding,  in  the  absence  of  any  provision  to  the 
contrary  by  the  testator,  will  belong  to  the  legatee  for  life.     lb. 

7.  Where  the  testator  directed  the  sale  of  all  his  real  and  personal 

estate,  and  disposed  of  the  proceeds  of  sale,  and  all  the  residue  and 
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remainder  of  his  estate  generally,  the  one  moiety  to  trustees  for  the 
benefit  of  his  wife  and  children  in  the  manner  specified  in  his  will, 
and  the  other  moiety  to  trustees  for  the  benefit  of  the  complainants, 
if,  from  any  cause,  the  legacy  to  the  wife  lapsed,  it  could  not  sink 
into  the  general  residue.     Darrington  vs.  Rogers^  807. 

8.  Where  a  testator  divided  the  residue  of  his  estate  into  moieties,  and 

devised  them  to  two  distinct  classes  of  devisees,  one  of  them  his 
children  and  heirs-at-la w ,  the  other  collateral  relations,  but  directed 
that  his  widow  should  have  a  portion  of  the  moiety  given  to  the 
children  in  lieu  of  dower,  and  she  renounced  the  will,  her  portion 
will  be  deducted  from  the  moiety  given  to  the  collateral  relations, 
as  the  legacy  to  her,  in  consequence  of  her  renunciation,  becomes 
a  residuum  unaffected  by  any  testamentary  disposition,  and  as  such 
vests  in  the  testator's  heirs  or  next  of  kin.     lb. 

9.  The  election  of  a  widow  to  stand   upon  her  legal  rights,  though  it 

occasions  loss  to  devisees  under  her  husband ^s  will,  is  still  a  loss 
resulting  by  operation  of  law,  and  against  which  the  testator  only 
could  have  provided  an  indemnity.    lb. 

10.  By  the  election  of  a  widow  to  renounce  her  husband  ^s  will,  all  devises 

and  bequests  made  to  her  are  inoperative  and  void;  and  the  property 
given  to  her,  except  so  far  as  it  may  be  diminished  by  the  exertion 
of  her  legal  rights,  remains  as  if  no  such  devises  to  her  had  been 
made.     lb. 

11.  Apart  from  the  Act  of  1810,  concerning  lapsed  legacies  and  devises,  it 

stands  precisely  in  the  condition  in  which  it  would  have  stood  had 
the  wife  died  in  the  life-time  of  the  testator.     lb. 
See  Appeal  and  Error,  11. 
Contract,  1. 


